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35.— See  further,  the  3  &  4  Will.  4,  c.  82,  as  to  Separatists ;  and  1  &  2  Vict 
c.  77|  as  to  such  persons  as  hofoe  been  Quakers  or  Moravians. 

^ruination. 

44.— The  curacy  of  the  pariish  of  St  T.  having  become  vacant,  the  vicar,  in 
whom  the  right  of  nomination  was  vested,  nominated  a  layman,  who 
presented  himself  to  the  Archbishop  of  D.  for  the  purpose  of  being 
examined  previous  to  ordination.  Th$  archbishop  refused  to  ex- 
amine him :  Held,  that  the  refutal  was  dUcretlonary^  and  that  the 
court  would  not  grant  a  mandamus  to  the  archbishop  requiring  him 
to  proceed  to  examination.  (  Rex  v.  Archbishop  of  Dublin,  1  Alcock 
&  Napier,  244,  Irish  Reports*)    ,\  ^ 

70,  n.  (g).— See  also  titles  iR^uvtJi  iluA{(^|J^ly,  iETitttctk  til  tfe  Colon(f0, 

and  Cttirct  ot  Cnglanlr  in  fmtiin  tBomCniona,  for  the  orders  of 

Scotch,  Colonial,  and  Amiric&n  bishops,  and  their  effect  in  Eng- 
land. 

73. — Although  parish  forms  part  of  a  uAion^lnder  4  &  5  Will.  4,  c.  76,  the 
land  is  not  divested  out  of  the  churchwardens  and  overseers.  Norton 
V.  Webster,  4  P.  &  D.  270. 

H^wciif^  Clirft. 

89, 1.  e.^See  also  the  cases  of  Ex  parte  Cirketh,  3  Dowl.  P.  C.  327 ;  and  also 
Rex  V.  NeaU,  4  Nev.  &  M.  868;  and  Bowles  v.  Neale,  7  C.  &  P. 
262.  Semble,  it  is  admitted  by  temporal  courts  that  the  ordinary 
may  deprive  parish  clerk  for  a  sufficient  cause. 

115. — 25  Geo.  2,  c.  37,  repealed  by  9  Geo.  4,  c.  31.  And  see  s.  5  of  latter 
act,  which  is  repealed  bv  2  &  3  Will.  4,  c.  75,  s.  16,  which  directs 
that  the  bodies  of  murderers  shall  be  hung  in  chains  or  burned 
wiUiin  the  precincts  of  the  prison.  Hanging  in  chains  is  repealed 
by  4  &  5  Will.  4,  c.  26. 

185.  Pauper. — Churchwardens  of  Homchurch  y.Figott,  5  Jur.  1201. 

218.  Appeal, — Semble,  where  a  party  has  duly  appealed,  the  judse  of  the 

court  below  cannot  limit  the  time  of  appeal.     RMokes  v.  Kookes,  2 

Curt  345. 
237— 243— On^s  in  Counci/.  —  Prefix  the  following  dates:  4th  February, 

1833  ;  5th  FebruaTy,  1833 ;  9th  December,  1833;  9th  December, 

1833;  10th  December,  1833. 
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22^,  Letters  of  Request. ^{Vide  infra,  Articles.)  Hawes  v.  Pellatt,  2 Curt 
473. 

227.  Evidence.— De  bene  esse,  Weguelin  y.Weguelin,  2  Curt.  263  ;  Goodrich 
V.  Jones,  ibid.  630  (interest); — Mackenzie  v.  Feo,  ibid. 509;  Allen 
V.  Macpherson,  ibid  513;  White  v.  Beard,  ibid.  487  (as  to  pleading 
county  nistory.) 

253.  Citation, — Husband's  domicil  prima  facie  that  of  wife,  Whitcomby. 
WhUcomb,  2  Curt.  516. 

284.  Arttclet.—Vnder  3  &  4  Vict  c.  86,  Burder  v.  Langley,  5  Jurist,  985  ; 
brawling,  Saunders  v.  Head,  6  Jur.  86  ;  one  person,  except  in  the 
case  of  churchwardens,  should  promote  office  of  judge,  Cory  ▼• 
Byron,  2  Curt  403. 

306. — Rules  of  evidence  in  ecclesiastical  courts  not  to  be  imported  into  courts 
of  common  law,  Wright  v.  Latham,  5  G.  &  F.  670 ;  as  to  evidence 
at  common  law  of  proceedings  in  ecclesiastical  courts,  Leake  v,  West- 
meath,  2  Moody  &  Rob.  394. 

333.  Co</5.^See  also  Hcewes  t.  Pellatt,  2  Curt.  479 ;  Baker  v.  Thorough- 
good,  ibid.  345;  Edmunds  v.  Unwin,  ibid.  641 ;  Chesterton  v.  Fartar, 
ibid.  77 ;  Armstrong  v.  Huddlestone,  1  Moore  P.  C:  R.  478. 
Security  for,  Woods  v.  Woods,  2  Curt.  516. 

VribdegcK  ants  SleKtrauitu  of  tl^z  Cbrg^. 

360,  n.  (/). — See  since  the  printing  of  this  note,  the  cases  of  Saunders  v.  Head* 

6  Jurist,  86,  and  Burder  y.  Langky,  5  Jurist,  985. 
366. — 5  Vict.  c.  14,  8. 1,  as  to  spiritual  persons  in  banking  copaitaerships. 

9nictor. 

380.— As  to  costs,  Edmtmds  v.  l/mfftn,  2  Curt.  641. 

J^tHinmtt^i^VLAtii  of  Srd^biifi^opd  an)l  Sutf^opi^. 

539. — See  Appendix. 

546.— CAortYy,  see  Addenda  to  vol  1,  CisriMlf  IftSff. 

Sexton. 

603. — A  Woman  may  also  be  orerseer,  Bex  y.  Stubbs,  2  Dum.  &  East,  406. 

diittcure. 

652.— See  a  fbrther  proyision  on  this  subject,  sect  27  of  4  &  5  Vict,  c  39, 
passed  since  the  printing  of  this  yolume. 

d^fotftrfaig. 

671.— 19  Geo.  2,  c.  2^  s.  13,  repealed  by  4  Geo.  4,  c.  31,  s.  1 . 


THE 


ECCLESIASTICAL  LAW 


NE  ADMITTAS  (so  called  from  those  words  in  the  writ,  pro*- 
hibemus  ne  admittas)  is  a  writ  directed  to  the  bishop  at  the 
suit  of  one  who  is  patron  of  any  church,  and  he  doubts  that 
the  bishop  will  collate  a  clerk  of  his  own,  or  admit  a  clerk 
presented  by  another  to  the  same  benefice ;  then  he  that  doubts 
it  shall  have  this  writ,  to  prohibit  the  bishop  that  he  shall  not 
collate  or  admit  any  to  that  church,  pending  the  suit  (a). 


Nf IP  $tfiU— See  WtMentfav. 

NOCTURN  was  a  service  so    called,  from  the   ancient 
Christians  rising  in  the  night  to  perform  the  same  (5). 


liComination  to  a  ^mttitt—See  ^tnttltti 


Kon^roii(drmi0t0— See  BiMtnttvt* 


TXon^tiitfmte—See  Ut^itftntu 


NotofiU  <BfOOll0— See  toaUlKi 


(a)  Terms  of  tbe  Law.   See  ante,  vol.  i.  p.  31 .  (b)  Gibs.  26^* 

VOL.  UI.  B 


(    2    ) 


Notary,  who. 


How 
appointed. 


No  Pcnon 
•hall  Nc  for 
any  DUpco- 
Mlioa  or  Lio 
eence  to  the 
Bishop  of 
Rome. 


A.  NOTARY  was  anciently  a  scribe,  that  only  took  notes  or 
minutes,  and  made  short  draughts  of  writings,  and  other  instru- 
ments both  public  and  private.  But  at  this  day  we  call  him  a 
notary  public,  who  confirms  and  attests  the  truth  of  any  deeds 
or  writings  in  order  to  render  the  same  authentic  (d)* 

The  law  books  give  to  a  notary  several  names  or  appellations; 
as  actuarius,  registrarius^  scriniariuSf  and  such  like.  All 
which  words  are  put  to  signify  one  and  the  same  person.  %ut 
in  England,  the  word  registraritis  is  confined  to  the  ofiScer  of 
some  court,  who  has  the  custody  of  the  records  and  archives 
of  such  court,  and  is  oftentimes  distinguished  from  the  actuary 
thereof.  But  a  register  ought  always  to  be  a  notary  public, 
for  that  seems  to  be  a  necessary  quaUKcation  of  his  office. 

2.  A  notary  public  is  appointed  to  this  office  by  the  Arch- 
bishop of  Canterbury ;  who  in  the  instrumeat  of  appointment 
decrees,  that  "  full  faith  be  given,  as  well  in  as  out  of  judg- 
ment, ta  the  instruments  by  him  to  be  made."  Which  appoint- 
ment is  also  to  be  registered  and  subscribed  by  the  clerk  of  his 
majesty  for  faculties  in  Chancery  (e). 

[^The  chief  officer  of  the  Archbishop  of  Canterbury  is  the 
Master  of  Faculties,  to  whom  applications  are  to  be  made  for 
the  admission  or  the  removal,  under  any  special  circumstances, 
of  notaries.  In  the  Institutes  the  Court  of  Faculties  is  stated 
to  be,  ''a  court,  although  it  holdeth  no  plea  of  controversie.  It 
belongeth  to  the  archbishop,  and  his  officer  is  called  magister 
adfacultates  (/).*' 

[[Notaries  are  mentioned  in  the  Statute  of  Provisors,  27 
Edw.3,  Stat.  1,  c.  I  (a.d.  1953),  and  in  the  I6th  of  Rich.  2,  c.  5, 
s.  2  (a.d.  139^-^),  commonly  called  the  Statute  of  Praemunire. 
The  third  section  of  25  Hen.  8,  c.  21,  enacts  as  follows :  "  That 
neither  your  highness,  your  heirs  nor  successors,  kings  of  this 
realm,  nor  any  your  subjects  of  this  realm,  nor  of  any  other 
your  dominions,  shall  from  henceforth  sue  to  the  said  bishop 
of  Rome  called  the  Pope,  or  to  the  see  of  Rome,  or  to  any 
person  or  persons  having  or  pretending  any  authority  by  the 
same,  for  licences,  dispensations,  compositions,  faculties,  grants, 
rescripts,  delegacies,  or  any  other  instruments  or  writings,  of 
what  kind,  name,  nature,  or  quality  soever  they  be  of,  for  any 
cause  or  matter,  for  the  which  any  licence,  dispensation,  com- 
position, faculty,  grant,  rescript,  delegacy,  instrument,  or  other 
writing,  heretofore  hath  been  used  and  accustomed  to  be  had 
and  obtained  at  the  see  of  Rome,  or  by  authority  thereof,  or 

(0  [See  Brooke's  Treatise  on  the        (e)  1  Ought  486 ;  Ayl.  Par.  385. 
Office  and  Practice  of  a  Notaiy.}  (/)  Inst.  part.  4,  p.  337. 

{d)  Ayl.  Par.  382. 


of  any  prdales  of  this  realm ;  (2)  nor  for  any  manner  of  other 
licencesy  diBpenaadonsy  compoaitiona,  faculties,  grants,  rescripts, 
delegaeies,  or  any  other  instruments  or  writings  that  in  causes 
of  necessity  may  be  lawfully  granted  without  offending  of  the 
Holy  Scriptures  and  laws  of  God ;  (3)  but  that  from  henceforth 
every  such  licence,  ^bspensation,  composition,  facuhy,  grant, 
rescript,  delegacy,  instrument  and  other  writing  afore  named 
and  mentionra,  necessary  for  your  highness,  your  heirs  and 
successors,  and  you  and  their  people  and  sul^cts,  upon  the 
due  enaminatioaa  of  the  causes  and  quaUties  of  the  persons 
procuring  such  dispensations,  licences,  compositions,  faculties, 
giants,  rescripts,  oelegaeiea,  instroments  or  other  writings, 
shall  be  granted,  had  or  obtained,  from  time  to  time,  within 
this  your  realm,  and  other  dominions,  and  not  elsewhere,  (4)  The  Arch. 
in  manner  and  form  ibilowiiig,  and  none  otherwise ;  that  is  cit'l^TJ^r^ry 
to  say,  the  Archbishop  of  Canterbury  for  the  time  being,  and  g*/  v^^l 
his  successors,  shall  have  power  and  authority,  from  time  to  iionstothe 
time,  by  their  (^cretions,  to  gire,  grant,  and  dispose,  by  an  ^^''^ 
iastrument  under  the  seal  of  the  said  archbishop,  unto  your 
majesty,  and  to  your  heirs  and  successors,  kings  of  this  realm, 
as  well  all  manner  such  licences,  dispensations,  compositions, 
fiicnlties,  grants,  rescripts,  delegacies,  instruments,  and  all 
other  writings,  fbr  causes  not  bemg  contrary  or  repugnant  to 
the  Holy  Scriptures  and  laws  of  God,  as  heretofore  hath  been 
used  and  accustomed  to  be  had  and  obtained  by  your  highness, 
or  any  your  most  noble  progenitors,  or  any  of  your  or  their 
subjects,  at  the  see  of  Rome,  or  any  person  or  persons  by  au- 
thority of  the  same  \  (5)  and  all  other  licences,  dispensations, 
faculties,  compositions,  grants,  rescripts,  delegacies,  instruments, 
and  other  writings,  in,  for  and  upon  all  such  causes  and  mat- 
ters as  shall  be  convenient  and  necessary  to  be  had,  for  the 
honour  and  surely  of  your  hiffhness,  your  heirs  and  successors, 
and  the  wealth  and  profit  of  this  your  realm ;  (6)  so  that  the 
smd  archbishop  or  any  of  his  successors,  in  no  manner  wise 
shall  grant  any  dispensation,  licence,  rescript,  or  any  other 
writing  afere  rehearsed,  for  any  cause  or  matter  repugnant  to 
the  law  of  Almighty  God.'* 

[|The  fourth  section  provides  that  the  archbishop  or  his 
'*  sufficient  and  substantial  deputy"  may  grant  such  faculties. 

[[It  would  seem  from  this  section  that  an  appeal  lay  from 
the  master  of  the  fiiculties  to  the  lord  chancellor. 

TBy  the  twentieth  section  of  6  Ctco.  4,  c.  87,  it  is  enacted  as  ^^^^  "*^y^ 
fbliows :  "  That  froaa  and  after  the  passing  of  this  act  it  shall  byTlooiDU. 
and  may  be  lawfal  for  any  and  every  consul  general  or  consul 
appomted  by  his  sHgeaty  at  any  foreign  port  and  place,  when- 
ever he  shall  be  thereto  required,  and  whenever  he  shall  see 
necessary,  to  administer  at  such  foreign  port  or  place  any  oath, 
or  take  any  affidavit  or  affirmation  from  any  person  or  persons 
whomsoever!  and  also  to  do  and  perform  at  such  foreign  port 

b2 


4  iRotar^  ^ublit. 

or  place  all  and  every  notarial  acts  or  act  which  any  notary 
public  could  or  might  be  required,  and  is  by  law  empowered 
to  do  within  the  united  kingdom  of  Great  Britain  and  Ireland ; 
and  every  such  oath,  affidavit  or  affirmation,  and  every  such 
notarial  act,  administered,  sworn,  affirmed,  had  or  done  by 
or  before  such  consul  general  or  consul,  shall  be  as  good, 
valid  and  effectual,  and  shall  be  of  like  force  and  efiect,  to  all 
intents  and  purposes,  as  if  any  such  oath,  affidavit  or  affirma- 
ation,  or  notarial  act  respectively,  had  been  administered, 
sworn,  affirmed,  had  or  done  before  any  justice  of  the  peace  or 
notary  public  in  any  part  of  the  united  kingdom  of  Great 
Britain  or  Ireland,  or  before  any  other  legal  or  competent  au- 
thority of  the  like  nature." 

41  Geo.  3,       [[The  41  Geo.  3,  c.  79,  intituled  "  An  Act  for  the  better  Regu- 
c  79.  lation  of  Public  Notaries  in  England (y),"  enacts  as  follows : 

.["  Whereas  it  is  expedient,  for  the  better  prevention^ of  illiterate 
and  inexperienced  persons  beins  created  to  act  as,  or  admitted  to 
the  faculty  of  -public  notaries,  that  the  said  faculty  should  be  reffu- 
No  Pcrwn  in  lafeed  in  England  ;  be  it  enacted,  that,  from  and  afler  the  first  day 
Mt'onieM^  of  Auffust  one  thousand  eight  hundred  and  one,  no  person  in  Eng- 
doiy  ad-  land  shall  be  created  to  act  as  a  public  notary,  or  use  and  exercise 
"^  '*  *  the  office  of  a  notary,  or  do  any  notarial  act,  unless  such  person 

shall  have  been  duly  sworn,  admitted  and  inroUed,  in  manner  here- 
inafter directed,  in  the  court  wherein  notaries  have  been  accustom- 
arily  sworn,  admitted  and  inrolled." 
No  PcnoB         [Sect.  2,  *'  That  from  and  after  the  said  first  day  of  August  one 
Nounnoiett  thousand  ^ight hundred  and  one,  no  person  shall  be  sworn,  admitted, 
behuwnrcd  and  iorolled  88  a  public  notary,  unless  such  person  shall  have  been 
tiU'to  ii^n"    bound,  by  contract  in  writing  or  by  indenture  of  apprenticeship,  to 
tar>  or  Scri-    serve  as  a  clerk  or  apprentice,  for  and  during  the  space  of  not  less 
trrM  vMn;   than  seven  years,  to  a  public  notary,  or  a  person  using  the  art  and 
•jj*  *'^«»"«'    mystery  of  a  scrivener  (according  to  the  privilege  and  custom  of  the 
1,  MtirSu^    city  of  London,  such  scrivener  being  also  a  public  notary),  duly 
oi^'bxc-'    swqm,  admitted,  and  inrolled,  and  that  such  person,  for  and  during 
cauon  of  iim   the  Said  term  of  seven  years,  shall  have  continued  in  such  service ; 
bemadc'atd*  ^^^  ^'^  unless  every  such  person  who  shall,  from  and  afler  the 
fticd  io  the      said  first  day  of  August,  be  bound  by  contract  in  writing  or  inden- 
proper  Coart.  ^^^^  ^jp  apprenticeship,  to  serve  as  a  clerk  or  apprentice  to  any 
public  notary  or  scrivener  being  also  a  public  notary,  shall  within 
three  months  next  afler  the  date  of  every  such  contract  or  inden- 
ture of  apprenticeship  cause  an  affidavit  to  be  made,  and  duly 
sworn  by  one  of  the  subscribinff  witnesses,  of  the  actual  execution 
of  every  such  contract  or  indenture  of  apprenticeship  by  such 
public  notary,  or  scrivener  (being  also  a  public  notary),  and  the 
person  so  to  be  bound  to  serve  as  a  clerk  or  apprentice  as  aforesaid ; 
and  in  every  such  affidavit  shall  be  speci6ea  the  names  of  every 
such  public  notary  or  scrivener  (beinff  a  public  notary),  and  of 
every  such  person  so  bound,  and  their  juaces  of  abode  respectively, 
together  with  the  day  of  the  date  of  such  contract  or  indenture  of 
apprenticeship ;  and  every  such  affidavit  shall  be  sworn  and  filed 
within  the  time  aforesaid,  in  the  court  where  the  public  notary,  to 

(jS)  tPassed  June  27, 1801.] 


whom  every  such  person  respectively  shall  be  bound  as  aforesaid,    4i  Oco.  s, 
shall  have  been  inrolled  as  a  notary,  with  the  proper  officer  or  offi-       ^^^\  ■ 
cers,  or  his  or  their  respective  deputy  or  deputies,  who  shall  make 
or  sign  a  memorandum  of  the  day  of  filing  every  such  affidavit  on 
the  £ick  or  at  the  bottom  of  ^uch  contract  or  indenture.*' 

[Sect.  8.  "  That  no  person  who  shall,  after  the  said  first  day  of  *"*''A^[2j: 
August  become  bound  as  aforesaid,  shall  be  admitted  or  inrolled  a  oni&nibtioB. 
pumic  notary  in  the  Court  of  Faculties  for.  admitting  and  inrolling 
piiblic  notaries,  before  such  affidavit  shall  be  produced  and  openly 
read  in  such  court,  at  the  time  of  such  person  s  admission  and  in- 
rolment." 

[Sect.  4.  "  That  the  following  persons  shall  be  deemed  and  taken  PS^"  *? 
to  be  the  proper  officers  for  takms  and  filing  such  affidavits ;  (that  siingVfli- 
is  to  say,)  the  master  of  the  faculties  of  his  grace  the  Lord  Arch-  ^^^^'^ 
bishop  of  Canterbury  in  London,  his  surrogate  or  commissioners." 

[Sect.  5.  "  That  the  officer   filing  such  affidavits  as  aforesaid  JJ^fj^Jlf 
shall  keep  a  book,  wherein  shall  be  entered  the  substance  of  such  enter*  iiJ 
affidavit,  specifying  the  names  and  places  of  abode  of  every  such  ^  bm*.^^  ^ 
public  notary,  and  clerk  or  person  bound  as  aforesaid,  and  of  the 

Serson  making  such  affidavit,  with  the  date  of  the  contract  or  in- 
enture  of  apprenticeship  in  such  affidavit  to  be  mentioned,  and  the 
days  of  swearing  and  filing  every  such  affidavit  respectively ;  and 
such  officer  shaO  be  at  liberty  to  take,  at  the  time  of  filing  every 
such  affidavit,  the  sum  of  five  shillings  and  no  more,  as  a  recom-  ^—' 
pense  for  his  trouble  in  filing  such  affidavit ;  and  which  book  shall  Book  may  b« 
and  may  be  searched  in  office  hours  by  any  person  or  persons  '^"^^* 
whomsoever,  upon  payment  of  one  shilling  for  such  search.  Pm. 

[Sect.  6.  "  That,  from* and  after  the  said  first  day  of  August,  no  No  Pouic 
puolic  notary,  or  scrivener  being  also  a  public  notary,  shidl  take,  Jiv?7iiy*Ap. 


have,  or  retain  any  clerk  or  apprentice  who  shall  become  bound  as  prentice,  bnt 
aforesaid,  after  such  public  notary,  or  scrivener  being  also  a  public  TcMdiiTpric! 
notary,  shall  have  discontinued  or  left  off,  or  during  such  time  as  tiM. 
he  shall  not  actually  practise  or  carry  on  the  business  of  a  public 
notary." 

[Sect.  7.  **  That  every  person  who  shall,  from  and  after  the  said  Appraatieeio 
first  day  of  August,  become  bound  by  contract  in  writing  or  inden-  t^^^^ 
ture  of  apprenticeship  to  serve  any  public  notary  as  hereby  di-  8«veB  Yews 
rected,  shall,  during  the  whole  time  and  term  of  service  to  be  ^tu^  "*'* 
specified  in  such  contract  or  indenture  of  apprenticeship,  or  during 
the  time  and  space  of  seven  years  thereof  at  least  (if  bound  for  a 
longer  term  than  seven  years),  continue  and  be  actually  employed 
by  such  public  notary,  or  scrivener  being  also  a  public  notary,  in 
the  proper  business,  practice,  or  employment  of  a  public  notary." 

[Sect.  8.  <*  That  ir  any  such  public  notary,  or  scrivener  being  it  any  if  ■•. 
also  a  public  notary,  to  or  with  whom  any  such  person  shall  be  orieafeoir' 
bound,  shall  happen  to  die  before  the  expiration  of  such  term,  or  Praciiee,^or 
shall  discontinue  or  leave  off  such  his  practice  as  aforesaid ;  or  if  fare  rtAu'be 
such  contract  or  indenture  of  apprenticeship  shall,  by  mutual  con->  cancelled  by 
sent  of  the  narties,  be  cancelled ;  or  in  case  such  clerk  or  appren-  wHi?  or?oy 
tice  shall  be  lecally  discharged  before  the  expiration  of  such  term,  ApDrencke 
and  such  clerk  or  apprentice  shall,  in  any  of  the  said  cases,  be  k^ii^ii- 
bound  by  another  contract  or  contracts,  indenture  or  indentures  in  ^^?^*  '"• 
writing,  to  serve,  and  shall  accordingly  serve  in  manner  herein-  Ap^tSSU! 

lenrc  the 


6  i^otav;  fnWt, 

*^^9  *'  ^^ore  mentioned,  as  clerk  or  apprentice  to  any  audi  public  notary 
^-^ — '■ —  or  scrivener  (being  also  a  public  notary),  as  aforesaid,  during  the 
Seven^Vears  T^sidue  of  the  Said  term  of  seven  years,  then  such  service  shdl  be 
Mauen^Yt  ^^^^^  ^^^  taken  to  be  as  good,  effectual  and  available,  as  if  such 
vhaii  beeffec-  clcrk  or  apprentice  had  continued  to  serve  as  a  clerk  or  apprentice 

AtBdavi'"be  ^^'  '^®  *^^  ^^""  ^^  scvcu  ycars  to  the  same  person  to  whom  he 
filed  or  the  was  Originally  bound ;  so  as  an  affidavit  be  duly  made  and  filed  of 
fract."^  ^**"*  the  execution  of  such  second  or  other  contract  or  contracts,  within 
the  time  and  in  like  manner  as  is  herein*before  directed  concerning 
such  original  contract." 
Apprrntices  [Sect.  9.  '*  That  cvcry  person  who,  from  and  after  the  said  first 
x'llillV'rMi,  ^®y  ^^  August,  shall  become  bound  as  clerk  or  appren^ce  as  afore- 
before  ad-  '  said,  shsll,  bcforc  he  be  admitted  and  inrolled  a  public  notary  ac- 
flie^Affidatits  cording  to  this  act,  make  before,  and  file  with,  the  proper  officer 
luv  ^^*\i  lierein-before  for  that  purpose  mentioned,  or  cause  ttie  public 
senTedlseveB  notary,  to  whom  he  was  bdund,  to  make  and  file  an  affidavit  that 
Yeara.  )|^  \^q^^\^  actually  and  really  served  and  been  employed  by  such 

practising  public  notary,  to  whom  he  was  bound  as  aforesaid, 
during  the  whole  term  of  seven  years,  according  to  the  true  intent 
and  meaning  of  this  act." 
If  any  No-  [Sect.  10.  **  That,  from  and  after  the  said  first  day  of  August,  if 
uTacb?'or*°^  any  public  notary  shall  act  as  such,  or  permit  or  suner  his  name  to 
pennit  his  be  in  any  manner  used  for  or  on  account,  or  for  the  profit  and 
uee^foMhe  benefit,  of  any  person  or  persons  not  entitled  to  act  as  a  public 
Pwwi*no"'^  notary,  and  complaint  shall  be  made  in  a  summary  way  to  the  court 
eotitied  to  of  facultics  whcrciu  he  hath  been  admitted  and  inrolled,  upon  oath, 
ta^?'he  ^Mi  ^^  ^^^  Satisfaction  of  the  said  court,  that  such  notary  hath  ofll^nded 
be  firack  off  therein  as  aforesaid,  then  and  in  such  case  every  such  notary  so 
.K.  »^i  offending  shall  be  struck  off  the  roll  of  fiiculties,  and  be  for  ever 
after  disabled  from  practising  as  a  public  notary,  or  doing  any  no- 
tarial act ;  save  and  except  as  to  any  allowance  or  allowances,  sum 
or  sums  of  money,  that  are  or  shall  be  agreed  to  be  made  or  paid 
to  the  widows  or  children  of  any  deceased  public  notary  or  nota* 
ries,  by  any  surviving  partner  or  partners  of  such  deceased  notary 


the  Roll. 


or  notaries." 


Any  Penoa  [Sect.  11.  "  That,  from  and  after  the  said  first  day  of  August,  in 
th/og  beLng.  ^^^^  ^^V  pcrson  shsll,  in  his  own  name  or  in  the  name  of  any  other 
ing  to  the  person,  make,  do,  act,  exercise,  or  execute  and  perform,  any  act, 
NotaVwHh-  matter,  or  thing  whatsoever,  in  anywise  appertaining  or  belonging 
■dmit*c5"^  to  the  office,  function,  and  practice  of  a  public  notary,  for  or  in  ex- 
IhSi  forfeit  pectation  of  any  gain,  fee,  or  reward,  without  beine  admitted  and 
Fifty  Pounds,  jnrolled,  every  such  person  for  every  such  offence,  shall  forfeit  and 
pay  the  sum  of  fifty  pounds,  to  be  sued  for  and  recovered  in  man- 
ner hereinafter  mentioned." 
Act  not  to  [Sect.  12.  '*  That  this  act,  or  any  thing  herein  contained,  shall 

exciade  any  not  be  taken  or  construed  to  exclude  any  person  fVom  being  sworn, 
ad*i^iuio!r"*  admitted,  and  inrolled  a  public  notary,  m  the  accustomable  court 
bMn'b^and  ^foresaid,  who  hath,  on  or  before  the  first  day  of  January,  one 
on  or  before  thousaud  eight  hundred  and  one,  been  bound  by  contract  in  writing 
fOT  sUiS*^'  or  indenture  of  apprenticeship,  to  serve  as  a  clerk  or  apprentice  to 
Years,  to  any  any  public  notary  or  scrivener,  being  also  a  public  notary,  or  any 
Fml  who  person  who  shall  have  actually  served  in  the  capacity  of  clerk  or 
!>••  Mtoauy    apprentice  to  any  public  notary  or  scriveneTi  being  alto  a  public 


ii6t«rTi  for  the  tefm  cmmnencing  before  tlie  first  day  of  January,    41  Oeo.s, 
one  thousand  eight  hundred  and  one,  for  the  term  of  not  less  than  — ^^^' — 
seven  years,  notwithstanding  such  person  shall  not  have  been  £|emice'^'^ 
bound  by  contract  in  writing  or  indenture  of  apprenticeship,  or  that  Seven  Yean, 
such  tenn  of  seven  years  shall  not  expire  till  after  the  said  first  |j!»^n'd  by^ 
day  of  August ;  and  provided  that  such  clerk  or  apprentice  shall.  Contract,  &c. 
within  six  months  after  the  passing  of  this  act,  enter  into  and  be- 
come bound  by  contract  in  writins  or  indenture  of  apprenticeship, 
to  any  such  public  notary,  and  shall  actually  serve  for  the  remain- 
der of  the  term  of  seven  years :  provided  always,  that  an  affidavit 
shall  be  previously  made  and  filed,  in  manner  herein-before  di- 
rected, of  such  actual  service  for  any  term  not  less  than  seven 
years,  to  any  such  qualified  notarv  or  scrivener ;  and  every  such 
person  may,  after  the  expiration  of  such  term  of  seven  years,  and 
afiidavit  of  such  service  having  been  previously  made  and  filed  as 
before  directed,  be  sworn,  admitted,  and  inrolled  to  be  a  public 
notary,  in  the  same  manner  as  persons  to  be  admitted,  sworn,  and 
inrolled  imblic  notaries,  are  herebv  required  to  be  sworn,  admitted, 
and  inrolled  respectively ;  any  thmg  in  this  act  contained  to  the 
contrary  notwithstanding." 

[Sect.  IS.  '*  'And  whereas  the  Incorporated  Company  of  Scri- 
veners of  London,  by  virtue  of  its  charter,  hath  jurisdiction  over 
its  members  being  reaident  within  the  city  of  London,  the  liberties 
of  Westminster,  the  borough  of  Southwark,  or  within  the  circuit  of 
three  miles  of  the  said  city,  and  hath  power  to  make  good  and 
wholesome  laws  and  regulations  for  the  government  and  control 
of  such  members,  and  the  said  company  of  scriveners,  practising 
within  the  aforesaid  limits,  and  it  is  therefore  expedient  that  afi 
notaries  resident  within  the  limits  of  the  said  charter  should  come 
into  and  be  under  the  jurisdiction  of  the  said  company;'  be  it 
therefore  enacted.  That  all  persons  who  may  hereafter  apply  for  a  ^''*®"*"P* 
faculty  to  become  a  public  notary,  and  practise  within  the  city  of  lacufiy^o* 
London  and  the  liberties  thereof,  or  within  the  circuit  of  three  }lJ.^"*jJ[|J,* 
miles  of  the  same  city,  shall  come  into  and  become  members,  and  the  jortadic- 
take  their  fireedom  of  the  said  company  of  scriveners,  according  to  corapany*of 
the  rules  and  ordinances  of  the  said  company,  on  payment  of  such  ScriveDen, 
and  the  like  fine  and  fees  as  are  usuallv  paid  and  payable  upon  the  ootiy^iike 
admission  of  persons  to  the  freedom  of  the  said  company,  and  shall,  jiwir  Free- 
previous  to  the  obtainmg  such  faculty,  be  admitted  to  the  freedom  cmpaBy.* 
of  the  said  company,  and  obtain  a  certificate  of  such  freedom,  duly 
signed  by  the  clerk  of  the  same  company  for  the  time  being,  which 
certificate  shall  be  produced  to  the  master  of  faculties,  and  filed  in 
his  office  prior  to  or  at  the  time  of  issuing  any  faculty  to  such 
person  to  enable  him  to  practise  within  the  jurisdiction  of  the  said 
company." 

[^ct.  14.  **  That  nothing  in  this  act  conuined  shall  extend,  or  Act  not  to 
be  construed  to  extend,  to  any  proctor  in  any  ecclesiastical  court  p|5J5orl*in 
in  England  ;  nor  to  any  secretary  or  secretaries  to  any  bishop  or  Ecclesiastical 
bishops,  merely  practising  as  such  secretary  or  secretaries ;  or  to  fretlliif  to 
any  other  person  or  persons  necessarily  created  a  notary  public  for  Bisho|M,ftr. 
the  purpose  of  holding  or  exercising  any  office  or  appointment, 
or  occasionally  performing  any  public  duty  or  service  under  go- 
vernment, and  not  a»  general  practitioner  or  practitioners;   any 
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thing  herein-before  contained  to  the  contrary  notwithstanding: 
provided  always^  that  nothing  herein  contained  shall  extend  or  be 
construed  to  exempt  any  proctor,  being  also  a  public  notary,  from 
the  pains,  penalties,  forfeitures,  and  disabilities,  by  this  act  imposed 
upon  any  public  notary,  who  shall  permit  or  suffer  his  name  to  be, 
in  any  manner,  used  for,  or  on  account,  or  for  the  profit  and 
benefit,  of  any  person  or  persons,  not  entitled  to  act  as  a  public 
notary." 

[Sect.  15.  "  That  nothing  in  this  act  contained  shall  extend,  or 
be  construed  to  extend,  to  prevent  any  person  who,  on  or  before 
the  passing  of  this  act,  shall  have  been  admitted  as  a  public  notary, 
from  acting  as  a  public  notary,  or  using  or  exercising  the  office  of  a 
notary  in  any  manner,  or  doing  any  notarial  acts  whatever." 

[Sect.  16.  "  That  all  pecuniary  forfeitures  and  penalties  imposed 
on  any  person  or  persons,  for  offences  committed  against  this  act, 
shall  and  may  be  sued  for  and  recovered  in  any  of  his  majesty's 
courts  of  record  at  Westminster,  by  action  of  debt,  bill,  plaint,  or 
information,  wherein  no  essoign,  protection,  privilege,  wager  of  law, 
or  more  than  one  imparlance  shall  be  allowed,  and  wherein  the 
plaintiff,  if  he  or  she  shall  recover  any  penalty  or  penalties,  shall 
recover  the  same  for  his  or  her  own  use,  with  full  costs  of  suit. 

[Sect.  17.  "  That  if  any  action  or  suit  shall  be  brought  or  com« 
menced  for  any  thing  done  in  pursuance  of  this  act,  every  such 
action  or  suit  shall  be  commenced  within  three  calendar  months 
next  after  the  fact  committed,  and  not  afterwards,  and  shall  be  laid 
and  tried  in  the  county  wherein  the  cause  of  action  shall  have 
arisen,  and  not  elsewhere ;  and  the  defendant  or  defendants  in  such 
action  or  suit,  shall  and  may  plead  the  general  issue,  and  give  this 
act,  and  the  special  matter,  in  evidence  at  any  trial  to  be  had  there- 
upon, and  that  the  same  was  done  in  pursuance  and  by  the  au- 
thority of  this  act ;  and  if  the  same  shall  appear  to  have  been  so 
done,  or  if  any  action  or  suit  shall  be  brought  after  the  time  limited 
for  bringing  tne  same,  or  shall  be  laid  in  any  other  county  or  place 
than  as  aforesaid,  then  the  jury  shall  find  for  the  defendant  or  de- 
fendants ;  and  upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs 
shall  be  nonsuited,  or  suffer  a  discontinuance  of  his,  her,  or  their 
action  or  suit,  after  the  defendant  or  defendants  shall  have  ap- 
peared, or  if  upon  demurrer  judgment  shall  be  given  against  the 
plaintiff  or  plaintiffs,  the  defendant  or  defendants  shall  have  treble 
costs,  and  shall  have  such  remedy  for  the  same  as  any  defendant 
or  defendants  hath  or  have  for  costs  of  suit  in  any  other  case  by 
law." 


[^The  act  of  the  41  Geo.  3,  c.  79,  has  been  amended  by  the 

3&4W.4,  3  &  4  Will.  4,  c.  70,  which  is  intituled  "  An  Act  to  alter  and 

^-  '^^'     amend  an  Act  of  the  forty-first  Year  of  His  Majesty  King 

George  the  Third,  for  the  better  Regulation  of  Public  Notaries 

in  England  (A),**  and  enacts  as  follows : 

["  *  Whereas  by  an  act  passed  in  the  forty-first  year  of  the  reign 

41  Geo.  9,  c.   of  his  late  majesty  King  George  the  Third,  intituled  '  An  Act  ror 

''*  the  better  Regulation  of  Public  Notaries  in  England,'  it  is  enacted, 

that  after  the  first  day  of  August,  one  thousand  eight  hundred  and 

(A)  Passed  28th  August,  1833. 


one,  no  person  shall  be  sworn,  admitted,  and  inrolled  as  a  public  *^^Yo"'^' 
notary,  unless  such  person  shall  have  been  bound  by  contract  in  — - — - — 
writing  or  by  indenture  of  apprenticeship  to  serve  as  a  clerk  or  ap- 
prentice for  the  term  of  not  less  than  seven  years  to  a  public  notary, 
or  a  person  using  the  art  and  mystery  of  a  scrivener,  (according  to 
the  privilege  and  custom  of  the  city  of  London,  such  scrivener  being 
also  a  public  notary,)  duly  sworn,  admitted  and  inrolled,  and  shall 
liave  continued  in  such  service  for  the  said  term  of  seven  years;  and 
certain  other  enactments  are  contained  in  the  said  act,  regulating  the 
admission  and  practice  of  notaries  public :  And  whereas  the  provi- 
sions of  the  said  act  are  in  their  operation  found  to  be  extremeiv 
inconvenient  in  some  places  distant  from  the  city  of  London  ;'  be  it 
therefore  enacted,  &c.,  That  from  and  after  the  passing  of  this  act  Recited  Act 
so  much  of  the  said  recited  act  as  requires  that  persons  to  be  ad-  ilSllldon'iiiid 
mitted  notaries  public  shall  have  servea  a  clerkship  or  apprentice-  ^wn  MUes 
ship  for  seven  years,  as  hereinbefore  mentioned,  shall,  so  far  as  the     ^'^ ' 
same  affects  persons  being  attornies,  solicitors,  or  proctors  admitted 
as  hereinafter  mentioned,  be  limited  and  confined  to  the  city  of 
London  and  liberties  of  Westminster,  the  borough  of  Southwark, 
and  the  circuit  of  ten  miles  from  the  Royal  Exchange  in  the  said 
city  of  London." 

[Sect.  2.  "  That  from  and  after  the  passing  of  this  act  it  shall  and  Attomicioiajr 
may  be  lawful  for  the  master  of  the  Court  of  Faculties  of  his  grace  „  jSf!»'!!!ri« 
the  Lord  Archbishop  of  Canterbury  in  London  from  time  to  time,  |«>  ^  t>M»« 
upon  being  satisfied  as  well  of  the  fitness  of  the  person  as  of  the     *"  ^' 
expediency  of  the  appointment,  to  appoint,  admit  and  cause  to  be 
sworn  and  inrolled  in  the  said  Court  of  Faculties  anv  person  or 
persons  residing  at  any  place  distant  more  than  ten  miles  from  the 
Royal  Exchange  in  the  said  city  of  London,  who  shall  have  been 
previously  admitted,  sworn  and  inrolled  an  attorney  or  solicitor  in 
any  of  the  courts  at  Westminster,  or  who  shall  be  a  proctor  prac- 
tising in  any  Ecclesiastical  Court,  to  be  a  notary  public  or  notaries 
public  to  practise  within  any  district  in  which  it  shall  have  been 
made  to  appear  to  the  said  master  of  the  Court  of  Faculties  that 
there  is  not  (or  shall  not  hereafter  be)  a  sufficient  number  of  such 
notaries  public  admitted  or  to  be  admitted  under  the  provisions  of 
the  said  recited  act  for  the  due  convenience  and  accommodation  of 
such  district,  as  the  said  master  of  the  Court  of  Faculties  shall  think 
fit,  and  not  elsewhere ;  any  law  or  usage  to  the  contrary  notwith- 
standing (t)." 

[Sect.  3.  **  That  nothing  herein  contained  shall  extend  to  autho-  Not  to  antho. 
rize  any  notary  who  shall  be  admitted  by  virtue  of  this  act  to  prac-  a^^^^^^*** 
tise  as  a  notary,  or  to  perform  or  certify  an}r  notarial  act  whatsoever,  thereby  to 
within  the  said  city  of  London,  the  liberties  of  Westminster,  the  w'wuhiiT*^'' 
borough  of  Southwark,  or  within  the  circuit  of  ten  miles  from  the  J^^  ^J^* 
Royal  Exchange  in  the  said  city  of  London.'*  ^*^  * 

[Sect.  4.  '*  That  if  any  notary  admitted  by  virtue  of  this  act  shall  ^°^"7  '^' 
practise  as  a  notary,  or  perform  or  certify  any  notarial  act  whatso-  Sil  Aet"prac. 

tislnc  out  of 

(i)  [In  the  cases  of  Bering  and  gued  by  counsel  at  Doctors' Commons  {'o'l^Mmfk 

Broker.  Wrightf  (4th 'May,  1836,)  before  the  master  of  the  faculties.   In  off  the  Roll 

Hotkim  V.  Greetham^  (Feb.  1838,)  the  former  case  the  faculty  was  grant-  orFacoiiiet. 

caveats  were  issued  against  the  grant  ed^  in  the  latter  refused. — En.j 
of  a  faculty,  and  4he  causes  were  ar- 
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sft4 win.  4,  ever,  oat  of  the  district  specified  and  limited  ia  and  by  the  fiiculty 
— t — : —  to  he  granted  to  him  by  virtue  of  this  act,  or  within  the  city  of 
London,  the  liberties  of  Westminster,  the  borough  of  Sonthwark,  or 
the  circuit  of  ten  miles  from  the  Royal  Exchange  in  London  afore- 
said, then  and  in  every  such  case  it  shall  be  lawml  for  the  said  Court 
of  Faculties,  on  complaint  made  in  a  summary  way  and  duly  verified 
on  oath,  to  cause  every  such  notary  so  offending  to  be  struck  off*  the 
roll  of  fiiculties,  and  every  person  so  struck  oBTshidl  thenceforth  for 
ever  after  be  wholly  disabled  firom  practising  as  a  notary  or  per- 
forming or  certifying  any  notarial  act  whatsoever ;  any  thing  herein 
contained  to  the  contrary  notwithstanding."] 

[[An  act  of  parliament  required^  that  before  a  person  should 
be  allowed  to  act  as  a  public  notary  he  should  have  been  ad- 
mitted and  inroUed  in  the  court  wherein  notaries  had  been 
usually  admitted ;  and  that  no  person  should  be  inroUed  as  a 
public  notary  unless  he  should  have  been  bound  by  contract  of 
apprenticeship  to  serve  for  seven  years  to  a  public  notary,  and 
during  that  term  should  have  condnued  in  such  service ;  and 
Airther,  that  he  should  during  the  whole  time  and  term  of  ser- 
vice specified  in  such  contract  of  apprenticeship,  or  during  the 
space  of  seven  years  thereof  at  least,  continue  and  be  actually 
employed  by  such  public  notary  in  the  proper  business  of  a 
public  notary:  Held,  that  a  party  bound  apprentice  for  the 
term  of  seven  years,  who  during  the  whole  of  that  term  acted 
as  a  banker^s  clerk  daily  till  five  o'clock  in  the  evening,  and 
after  that  hour  went  to  the  notary  and  presented  bills  of  ex- 
change, and  prepared  protests,  was  not  actually  employed  by 
the  public  notary  during  the  whole  period  of  seven  years  within 
the  meaning  of  the  act  of  parliament,  and  consequently  that  he 
was  not  entitled  to  act  as  a  notary ;  and  this  court  refused  a 
mandamus  to  the  Scriveners'  Company  to  admit  such  a  party  to 
the  fi-eedom  of  the  company,  in  onler  that  he  might  be  admitted 
to  practise  as  a  notary  (/)« — Ei>0 
How  iwonu  3.  A  notary  on  his  appointment  must  swear,  ''  that  be  will 
faithfully  exercise  the  office  of  notary  public;  that  he  will 
fmthfully  make  contracts,  wherein  the  consent  of  parties  is  re- 
quired, by  adding  or  diminishing  nothing,  without  the  will  of 
the  parties,  that  may  alter  the  substance  of  the  fact ;  that  if  in 
making  any  instrument  the  will  of  one  party  only  is  required, 
he  will  in  such  case  add  or  diminish  nothing  tliat  may  alter  the 
substance  of  the  fact,  against  the  will  of  such  party ;  that  he 
will  not  make  instruments  of  any  contract  in  which  he  shall 
know  there  is  a  violence  or  fraud ;  that  he  will  reduce  contracts 
into  an  instrument  or  register ;  and  after  he  shall  have  so  re- 
duced the  same,  that  he  will  not  maliciously  delay  to  make  a 
public  instrument  thereupon,  against  the  will  of  him  or  them, 
on  whose  behalf  such  contract  is  to  be  so  drawn :  Saving  to 
himself  his  just  and  accustomed  fees.*' 

(/)  IRex  V.  The  Scrivenen'  ComjNmy,  10  B.  ft  C.  611.] 


4v  A  notary  public  (or  actuary)  that  writes  the  acts  of  court,  hu  oaicc  in 
ought  not  only  to  be  chosen  by  the  judge,  but  approred  also  uon^"s3i?' 
by  each  of  the  parties  in  suit ;  fer  diough  it  does  of  common 
right  belong  to  tne  office  of  the  judge,  to  assume  and  choose  a 
notary  for  reducing  the  acts  of  court  in  every  cause  into  writing, 
yet  he  may  be  r^sed  by  the  litigants :  for  the  use  of  a  notary 
was  intended,  not  only  on  account  of  the  judge,  to  help  his 
memory  in  the  cause,  but  also  that  the  litigants  might  not  be 
injured  by  the  judge  (m). 

And  particularly,  the  office  of  a  notary  in  a  judicial  cause  is 
employed  about  diree  things :  first,  he  ought  to  rerister  and 
enrol  all  the  judicial  acts  of  the  court,  accoithng  to  the  decree 
and  order  of  the  judoe,  setting  down  in  the  act  the  very  time 
and  place  of  writing  the  same ;  secondly,  he  ought  to  deliver  to 
the  parties,  at  their  especial  request,  copies  and  exemplifica- 
tions of  all  such  judicial  acts  and  proceedings  as  are  there 
enacted  and  decreel ;  and  thirdly,  he  ought  to  retain  and  keep 
in  his  custody  the  originals  of  such  acts  and  proceedings, 
commonly  called  the  protocoU  (irp«7«  xa»Xa,  the  noieSf  or  Jir$t 
dmughis). 

5.  As  a  notary  is  a  public  person,  so  consequently  all  instru*  ^^^^ 
ments  made  by  htm  are  called  public  instruments ;  and  a  judi-  eMdiocT' 
cial  re|[ister  of  record  made  by  him  is  evidence  in  every  court, 
accordmg  to  the  civil  and  canon  law.    And  a  bishop's  register 
establishes  a  perpetual  proof  and  evidence,  when  it  is  found  in 

the  bishop's  archives ;  and  credit  is  given  not  only  to  the  ori- 
ginal, but  even  to  an  authentic  copy  exemplified  (n). 

And  one  notary  public  is  sufficient  for  tne  exemplification  of 
any  act;  no  matter  requiring  more  than  one  notary  to  attest 
it(o). 

And  the  rule  of  the  canon  law  is,  that  one  notary  is  equal  to 
the  testimony  of  two  witnesses :  ^unus  notarius  aquipoUet  duobus 
iestibui  ( p). — En.)] 

6.  By  the  several  Stamp  Acts,  the  admission  of  a  notary  shall  sumpi. 
be  upon  a  30/.  stamp. 

And  every  notarial  act  shall  be  on  a  Ss.  stamp.  [^See  55 
Geo.  3,  c.  84,  s.  1,  and  title  JfdCUltp.)] 

rin  the  catalogue  of  processes  in  the  registry  of  High  Court 
of  Delegates,  from  1609  to  1833,  will  be  found  the  following  re- 
cord :  ''  No.  690.  fVilliams  r.Oentry.  In  Ima  inst  Off.  Judicis 
(Bishop  of  St  David's)  promoted  by  Gentry  against  Williams;" 
as  it  should  seem,  for  acting  as  notary  without  a  regular  faculty. 
It  has  been  said,  however,  that,  by  sect.  17  of  25  Hen.  8,  the 

(m)  Ajrl.  Par.  382.  and  fluch'  stand  in  law  for  a  doien 

(n)  Ibid.  386.  witaeMet/'  is  Massinger's  allusion  to 

(o)  Ibid.  this  dictum,  in  the  mouth  of  Sir  Giles 

(p)  Gibs.  Codex,  p.  996.    [<<  Be-  Overreach.— JVcv  Wt^  to  pay  Old 

sides  I  know  thou  art  a  {mUic  notary,  Debti,  set  6.— £d.] 
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appeal  from  the  master  of  the  faculties  lies  to  the  lord  chan- 
cellor (j). 

[[The  following  opinion  was  given  by  the  attorney-general 
upon  various  points  respecting  the  act  for  the  abolition  of  un- 
necessary oatns  (r),  5  &  6  Will.  4,  c.  62,  submitted  for  his 
opinion  by  the  Society  of  Public  Notaries  of  London : 

[["  You  are  requested  to  advise  the  Society  of  Public  Nota- 
ries of  London^ — 

[["  1st  Whether,  under  the  above  act  of  5  &  6  Will.  4,  s.  15, 
a  notary  public,  duly  admitted  and  practising,  be  authorized  to 
receive  the  solemn  declarations  mentioned  in  the  said  section  ? 

\^"  I  think  there  is  no  doubt  whatever  that  a  notary  is  au- 
thorized to  receive  the  solemn  declarations  referred  to.  The 
authority  is  expressly  given,  and  there  is  nothing  in  the  act  to 
restrict  or  qualify  it. 

[["  Sndly.  Whether,  by  the  same  section,  the  provisions  of 
the  act  extend  to  debts,  &c.  due  to  residents  in  Great  Britain 
and  Ireland,  by  persons  resident  in  foreign  states,  in  like  man- 
ner as  to  debts,  &c.  in  his  majesty's  colonies  ? 

Q^^  I  do  not  think  that  the  15th  section  extends  to  debts  due 
by  persons  resident  in  foreign  states. 

l^"  Srdly.  Whether  the  blank  in  the  schedule  of  the  act  for 
the  year  of  the  reim  should  be  supplied  by  the  words  ^  fifth 
and  sixth  years  of  the  reign,'  &c.  or  by  the  word  ^  sixth'  year, 
the  royal  assent  having  been  given  in  the  sixth  year  of  his  ma- 
jesty's reign  ? 

l^"  The  blank  in  the  schedule  ought  to  be  filled  up  with  the 
word  *  sixth'  only.  No  single  act  of  parliament  can  be  passed 
in  two  years  of  the  king's  reign.  *'  J.  Campbell. 

[["  Temple,  Sept.  SO,  1835." 

[^Form  of  a  Faculty  appointing  a  Notary  Public, 

[" ,  by  Divine  Providence  Archbishop  of  Canterbury ^  Primate  of 

all  Englandf  and  Metropolitan,  by  authority  of  Parliament,  lawfully 
empowered  for  the  pSfposesHerein  wrtit'eh:    id  our  beloved  in  Christ, 

— ,  a  literate  person  now  residins ,  health  and  grace :     fVe 

being  willing,  by  reasoiMf  *  '  [p^%^  Whereai  if  has  been  made  known 
to  our  master  of  the  faculties  that  there  is  an  insufficient  number  of  no* 
taries  at  —  (*) ;  we  therefore,  by  reason  of  the  premises,  and  of**'] 
your  merits,  to  confer  on  you  a  suitable  title  of  promotion,  do  create  you 
a  publk  notary ;  previous  examination,  and  the  other  requisites,  to  be 
herein  observed,  having  been  had :  And  do  out  of  our  favour  towards 
you  admit  you  into  the  number  and  society  of  other  notaries,  to  the  end 
that  you  may  henceforward  in  all  places  [clause  of  exception  or  limi- 
tation] exercise  fuch  office  of  notary : hereby  decreeing,  that  full 

feuih  ought  to  be  given,  tU  well  in  judgment  as  thereout,  to  the  instru- 
ments to  be  from  this  time  made  by  you ;  the  oaths  hereunder  written 

(g)  TVidest^aJ]  p.  29.1 

(r)  [See  this  act  pott,  title  #«tM,        (<)  [See  3  &  4  WUl.  4,  c.  70.] 
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having  been  by  uSfOr  our  master  of  the  faculties f  first  required  of  you 
and  by  you  taken. 

['*/,  ,  do  sincerely  promise  and  swear,  that  {saving  the  right 

of  any  issue  of  Ms  late  majesty  King  William  the  Fourth,  wluch  may 
be  bom  of  his  late  majesty  s  consort^  I  will  be  faithful  and  bear  true 
allegiance  to  her  majesty  Queen  Victoria,     So  help  me  God, 

["  7, ,  do  swear,  that  I  do,  from  my  heart,  abhor,  detest,  and 

abjure  as  impious  and  heretical  that  damnable  doctritie  and  position, 
that  princes  excommunicated  or  deprived  by  the  Pope,  or  any  authority 
of  the  see  of  Rome,  may  be  deposed  or  mUrdered  by  theii^  subjects,  or 
any  other  whatsoever :  And  I  do  declare,  that  no  foreign  prince, 
person,  prelate,  state,  or  potentate,  hath,  or  ought  to  fume,  any  power, 
jurisdictum,  superiority,  pre^aninenee  or  smtkority,  ecclesiastical  or 
spiritual,  withm  this  realm.     So  help  me  God. 

["  /,  ,  do  swear  that  I  will  faithfully  exercise  the  qffKe  of  a 

notary  pubUc,  I  will  faithfully  make  contracts  wherein  the  consent  of 
parties  is  required,  by  adaing  or  dinwnshing  nothing  without  the  will 
of  such  parties,  that  may  aUer  the  std)stance  of  the  fact.  But  if  in 
making  any  instrument,  wherein  the  will  of  one  party  alone  is  reqtared, 
this  I  will  also  do,  to  wit,  I  will  add  or  £minish  nothing  that  may  alter 
the  substance  of  the  fact  against  the  will  of  the  party  himself  I  will 
not  make  instruments  of  any  contract  in  which  I  shall  know  there  is 
violence  or  fraud,  I  will  reduce  contracts  into  an  instrument  or  regis-- 
ter :  And  after  I  shaU  have  so  reduced  the  same,  I  will  not  maliciously 
delay  to  make  a  public  instrument  thereupon  against  the  will  of  him  or 
them  on  whose  behalf  such  contract  is  to  be  so  drawn;  saving  to  myself 
my  just  and  accustomed  fee.    So  help  me  Ood, 

[Here  is  inserted  an  oath  as  to  tne  seven  years'  servicei  if  under 
41  Geo.  3,  c.  79.]  • 

["  Provided  always,  that  these  presents  do  not  avail  you  any  tUng, 
umess  duly  registered  and  subscribed  by  the  clerk  of  her  majesty  for 
faculties  in  chancery.     Given  under  the  seal  of  our  ojfce  of  faculties, 

at  Doctors^  Commons ,  this day  of*—^^,  in  the  year  ofovtr  Lord 

one  thousand  eight  hundred  and ,  and  in  the year  of  our 

translation,*' — Ed.] 


Kolif  1  Iii00f  i0in. 


XHE  writ  of  assise  of  novel  disseisin  {nova  tUsaeuina)  lieth, 
where  tenant  for  life,  or  tenant  in  fee  simple,  or  in  tail,  is  dis- 
seised of  his  lands  or  tenements,  or  put  out  Uiereof  against  his 
■  will(/). 


Nobeittliei;  tj^e  ^iftl^— See  l^liHat^. 
NunrapatUie  Hfflill-See  minu* 


(0  t.  N.  B.  408. 


an  Oath. 


qjBMo 


(    14    ) 

1.  In  wkai  C€t$€S  to  be  taken 14 

2.  In  what  Caie$  abeliahed  by  5  ^  6  Will.  4,  c.  62      ...    29, 


I.  In  what  Cases  to  be  taken. 

LawfoineHof    .  *'  !NON£  sball  bring  into  dispute  the  determinations  of  the 

'^ ''        Church,  conceming  oaths  to  be  taken  in  the  ecclesiastical  or  in 

the  teoqporxl  eoarts ;  on  pain  of  being  declared  an  heretic  (or).'* 

^  As  we  confess  that  Tarn  and  rash  swearing  is  forbidden 
Christian  men  by  our  Lord  Jesus  Christ,  and  James  his  apos- 
tle ;  so  we  judge  that  Christian  reKgion  doth  not  prohibit,  but 
that  a  man  may  swear  when  the  magistrate  requireth,  in  a 
cause  of  faith  and  charity,  so  it  be  done  according  to  the  pro- 
phet's teaching,  in  justice,  judgment,  and  truth  (y). ' 

The  giving  of  every  oatn  must  be  warranted  by  act  of  par- 
Uament,  or  by  the  common  law  time  out  of  mind  (z). 
oaih  ex  2*  The  oath  ex  officio^  is  an  oath  whereby  any  person  may 

be  obUged  to  make  any  presentment  of  any  crime  or  ofience, 
OT  to  c<Hife8S  oi*  accuse  himself  or  herself,  of  any  crinunal 
matter  or  thing,  whereby  he  or  she  may  be  liable  to  any  cen- 
sure, penalty  or  punishment  whatsoever. 

By  a  canon  of  Archbishop  Boniface:  "  Laymen  shall  be 
compelled  by  excommunication,  if  need  be,  to  take  an  oath  to 
speak  the  truthj  when  inquiry  shall  be  made  by  the  prelates 
and  judges  ecclesiastical,  for  the  correction  of  sins  and  ex- 
cesses (a)." 

Afterwards,  £•,  4  Jac»,  in  the  time  of  the  parliament,  the  lords 
of  the  council  at  Whitehall  demanded  of  Popham  and  Coke, 
Chief  Justices,  upon  motion  made  by  the  Commons  in  parlia- 
ment, in  what  cases  the  ordinary  may  examine  any  person  ex 
officio  upon  oath»  And  upon  good  consideration  and  view  of 
the  books,  they  answered  to  the  lords  of  the  council  at  another 
day  in  the  council  chamber :  1.  That  the  ordinary  cannot  con- 
strain any  man,  ecclesiastical  or  temporal,  to  swear  generally 
to  answer  to  suck  interrogatories  as  shall  be  administered  unto 
him;  but  osght  to  deliver  to  him  the  articles  upon  which  he  is 
to  be  examined,  to  the  intent  that  he  may  know  whether  he 
ought  by  the  law  to  answer  to  them.  And  so  is  the  course  of  the 
chancery ;  the  defendant  hath  a  copy  of  the  bill  delivered  unto 
him,  or  otherwise  he  need  not  to  answer  it.  2.  That  no  man, 
ecclesiastical  ov  tanporal,  shall  be  examined  upon  the  secret 
thoughts  of  his  heart,  or  of  his  secret  opinion;  but  something 
ought  to  be  otgected  against  him^  which  he  hath  spoken  or 
done.    3.  That  no  layman  may  be  examined  ex  officio^  except 


(t<)[See  titles  Btfg(llterf(,|l09ni{.]        {z)  2  Inst.  73. 

S)  Anmd.  Lind.  297.  la)  Lind.  109. 

)  Art  89. 


a  two  causes  (matriaioiual  and  teatamentavy) ;  and  that  was 
feunded  upon  great  reaaon :  for  laymen  for  the  most  part  are 
not  lettmdy  wher^ore  they  may  easily  be  inyeigled  and  ia- 
tnq[>ped»  and  principally  in  heresies  and  errors  (&). 

Again,  H.,  13  Jac.,  UiglUom  and  Halt's  case  (c).  They  were 
Gooynitted  by  the  high  commissaonersy  because  they  refused  to 
take  die  oath  ex  e^Seio ;  whereupon  an  Aabeas  corpus  being 
awaidedy  it  was  returned,  that  they  were  committed  because 
they  being  con\eirtcd  for  slanderous  words,  acainst  the  Book 
of  Common  Prayer  and  the  government  of  die  Church,  and 
hekig  tendored  the  oath  to  be  examined  upon  these  causes, 
they  refosed,  and  were  therefore  committed.  And  after  three 
terms'  deliberation^  the  court  now  gave  their  resolution,  that 
they  oiKght  to  be  deliTered.  And  the  reaaon  thereof  Cd^e, 
Chief  Jusdce,  declared  to  be,  because  this  examinadon  is  made 
to  eauae  them  to  accuse  themseWes  of  the  breach  of  a  penal 
law ;  whidi  is  against  law,  for  they  ought  to  proceed  against 
them  by  witnessesj^  and  not  inforce  them  to  take  an  oath  to 
accuse  themsehes  (c). 

Finally,  by  the  statute  of  13  Car.  0,  c.  12,  it  is  enacted, 
'^  that  it  shall  not  be  lawful  for  any  person  exercising  ecclesi- 
asdcal  jurisdicdon,  to  tender  or  administer  to  any  person  what- 
soever, the  oath  usually  called  the  oath  ex  officio,  or  any  other 
oath,  whereby  such  person  to  whom  the  same  is  tendered  or 
administered  may  be  charged  or  compelled  to  confess,  or  ac- 
cuse, or  to  purae  him  or  herself  cS  any  criminal  matter  or 
thing,  wherry  he  or  she  may  be  liable  to  censure  or  punish- 


But  in  other  cases,  where  the  course  of  the  ecclesiasdcal 
courts  hath  been  to  receive  answers  upon  oath,  they  may  sdll 
receive  them.  And  therefore  in  the  case  of  Hem  v.  Brown, 
T.,  31  Car.  2  (d),  where  a  suit  was  for  payment  of  the  propor- 
tion assessed  towards  the  repair  of  the  church,  the  defendant 
efibring  to  give  ka  his  answer,  but  not  upon  oath,  prayed  a 
pnxltt^ti<»,Wuseitw»irefu^.  The  court,  after  hearing 
arguments^  denied  die  prohihidon;  for  they  said,  it  was  no 
more  than  the  chancery  did,  to  make  defendants  answer  upon 
oath  in  such  like  cases. 

And  some  years  before  that  in  the  case  of  Gcubon  v.  Wain- 
wriffkt  {e\  it  was  held  by  the  court,  that  if  ardcles  ex  officio 
are  exhibited  in  the  spiritual  court  for  matters  criminal,  and 
the  party  is  required  to  answer  upon  oath,  he  may  have  a  pro- 
luybitiott:  but  if  it  be  a  civil  matter,  he  caxuiot  do  so,  for  then 
he  is  bound  to  answer  (e). 

[;ia  SelmU^  v.  Hodnson  (/)  Sir  John  Nicholl  8aid»  "  This 
is  a  ciMinal  wmk,  and  I  am  cltar  that  in  a  criminal  suit  under 

(6)  12  Co.  26.  (g)  Gib«.  1011 ;  1  Sid.  374. 

(c)  Cto.  Jac.  388.  (/)  [1  Add.  lia) 

(d)  Gib».1011;  1  Ventr.  339. 
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the  statute  of  Car.  2  the  answers  on  oath  of  the  defendant  are 
not  to  be  required."  The  practice  has  been  changed  in  this 
respect  since  Oughton's  time  by  the  statute.  '*  It  may  indeed 
be  the  modified  practice  in  civil  suits  founded  on  criminal  im- 
putations, it  is  clearly  not  the  practice  at  all  in  suits  directly 
criminal.  For  instance,  if  adultery  be  proceeded  against  by 
libel  quoad  petendum  divortium^  the  defendant's  answers  may 
be  (though  seldom  are)  taken  to  such  parts  of  the  libel  as 
involve  no  direct  or  implied  charge  of  adultery." — Ed.] 
o«ih  of  3,  The  oath  of  calumny  was  required  by  the  Roman  law,  of 

all  persons  engaged  in  any  lawsuit,  obliging  both  plaintiffs  and 
defendants,  at  the  beginning  of  the  cause,  to  swear  that  their 
demands  and  their  defences  were  sincere  and  upright,  without 
any  intention  to  give  unnecessary  trouble,  or  to  use  quirks  and 
cavils  (g). 

And  by  a  legatine  constitution  of  Otho  it  is  thus  ordained : 
**  The  oath  of  calumny,  in  causes  ecclesiastical  and  civil,  for 
speaking  the  truth  in  spirituals,  whereby  the  truth  may  be 
more  easily  discovered,  and  causes  more  speedily  determined, 
we  ordain  for  the  future  to  be  taken  in  the  kingdom  of  Eng- 
land, according  to  the  canonical  and  legal  sanction,  the  custom 
obtained  to  the  contrary  notwithstanding  (A)." 
The  Oath  of  Calumny.'] — Which  oam  was  this : 

"  You  sfiall  swear ^  That  you  heUeve  the  cause  you  move  is  just : 
That  you  will  not  deny  any  thing  you  believe  is  truth,  when  you  are 
asked  of  it :  That  you  will  not  (to  your  knowledge)  use  any  false 
proof:  That  you  will  not  out  of  fraud  request  any  delay ,  so  as  to  pro" 
tract  the  suit :  That  you  have  not  given  or  promised  any  thing,  neither 
will  give  or  promise  any  thing,  in  order  to  obUun  the  victory,  except 
to  such  persons,  to  whom  the  taws  and  the  canons  do  permit :  So  help 
you  God  (i)." 

Of  Calumny.'] — Jusjurandum  calumnim;  sc.  vitandce:  for 
the  avoiding  of  calumny  (k). 

To  be  taken.] — And  this  both  by  the  plaintiff  and  the  de- 
fendant Which  if  they  shall  refiise  respectively,  the  plaintiff 
in  such  case  shall  lose  his  cause,  and  tne  defendant  shall  be 
taken  as  having  confessed  (l). 

The  Custom  obtained  to  the  contrary  notwithstanding.] — 
By  this  it  appeareth  that,  by  the  custom  of  the  realm  of  Eng- 
land, the  oath  of  calumny  was  not  to  be  administered.  Never- 
theless this  custom  was  not  so  general  as  in  this  canon  is 
allesed.  The  case  was  thus:  Laymen  were  free  by  the  custom 
of  ue  realm  from  taking  of  that  oath,  unless  it  were  in  causes 
matrimonial  and  testamentary;  and  in  those  two  cases  the 
ecclesiastical  judge  might  examine  the  parties  upon  their  oath, 
because  contracts  of  matrimony,  and  the  estates  of  the  dead, 


» 


)  1  Doraat,  439.  (k)  Atbon,  60. 

{h)  AthoD,  60.  (/)  Ibid, 

(t)  Coniet.  91. 


are  many  times  secret^  and  do  not  concern  the  shame  and 
infamy  of  the  party,  as  adultery,  incontinency,  simony,  heresy, 
and  such  like.  And  this  appeareth  by  two  writs  in  the  register, 
directed  to  the  sheriff,  to  prohibit  the  ordinaries  from  calling 
laymen  in  that  oath  against  their  wills,  except  in  those  two 
eases  (m). 

But  this  custom  extended  not  to  those  of  the  clergy,  but  to 
lay  people  only ;  for  that  they  of  the  clergy,  being  presumed 
to  be  learned  men,  were  better  able  to  take  the  oath  of  ca- 
lumny (n). 

But  if,  in  a  penal  law,  the  jurisdiction  of  the  ordinary  be 
sated,  as  by  1  Eliz.,  for  hearing  of  masses,  or  by  13  Eliz.  for 
usury,  or  the  like,  neither  clerk  nor  layman  shall  be  compelled 
to  ts^Le  the  oath  of  calumny ;  because  it  may  be  an  evidence 
against  him  at  the  common  law,  upon  the  penal  statute  (o). 

This  oath  had  long  continuance  in  the  ecclesiastical  court : 
and  it  had  the  warrant  of  an  act  of  parliament,  in  2  Hen.  4, 
c.  15,  whereby  it  was  enacted,  that  diocesans  shall  proceed 
accardirM  to  the  canonical  sanctions ;  which  act  was  repealed 
by  25  nen.  8,  c.  S4,  but  was  revived  in  the  reign  of  Queen 
Mary,  and  then  all  the  martyrs  who  were  burnt  were  examined 
upon  their  oaths ;  and  then  again  by  the  1  Eliz.  c.  1,  it  was 
finally  repealed.  And  the  matter  touching  this  oath  at  this 
day  standeth  thus :  It  is  confessed,  as  well  by  the  said  pro- 
vincial constitution  of  Otho,  as  by  the  register,  that  the  said 
constitution  was  against  the  custom  of  the  realm :  and  no  cus- 
tom of  the  realm  can  be  taken  away  by  a  canon  of  the  church, 
but  only  by  act  of  parliament ;  and  especially  in  case  of  an 
oath,  which  is  so  sacred  a  thing,  and  which  generally  con- 
cemeth  all  the  nobility,  gentry,  and  commonalty  of  the  realm 
of  both  sexes :  And  by  the  statute  of  the  25  Hen.  8,  c.  19,  no 
canon  against  the  king's  prerogative,  the  law,  statutes,  or  cus- 
tom of  the  realm  is  of  force ;  which  is  but  declaratory  of  the 
common  law  {p). 

So  that  the  result  of  the  matter,  upon  these  premises,  will 
be  this :  So  far  as  this  constitution  was  against  tne  custom  of 
the  realm,  it  is  of  no  avail :  so  far  as  it  is  warranted  by  the 
custom,  it  is  still  of  force ;  and  consequently  extendeth  to  the 
clergy,  and  to  ]a]rmen  in  cases  matrimonial  and  testamentary, 
and  also  to  persons  who  take  the  said  oath  voluntarily,  and  not 
by  compulsion. 

For  the  writs  in  the  register  do  only  require,  that  laymen 
be  not  compelled  to  answer  against  their  fcill;  so  that  if  any 
assent  to  it,  and  take  it  without  exception,  this  standeth  with 
law  (g). 

4f.  The  voluntary  or  decisive  oath,  is  given  by  one  party  to  TheVoiaoury 

(fli)  2  Inst  657 ;  12  Co.  26 ;  Gibe.        (o)  2  Inst.  657 ;  12  Co.  27.  ®"*'- 

1011.  (p)  2  Inst  658;  12  Co.  29. 

(n)  2  Inst  657.  (g)  12  Co.  27^ 
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the  other,  when  one  of  the  litigants,  not  being  able  to  prove  his 
charge,  offers  to  stand  or  fall  by  the  oath  of  his  adversary ; 
which  the  adversary  is  bound  to  accept,  or  to  make  the  same 
proposal  back  again,  otherwise  the  whole  shall  be  taken  as 
confisssed  by  him  (r). 

And  this  seemeth  to  have  some  foundation  in  the  common 
law,  in  what  is  called  waging  of  law;  which  is  a  privilege  that 
the  law  giveth  to  a  man,  by  his  own  oath  to  free  himself  in  an 
action  of  debt  upon  a  simple  contract(«)« 

But  this  oath,  in  the  ecclesiastical  courts,  is  now  obsolete 
and  out  of  use  (t). 

5.  The  oath  of  truths  is  when  the  plaintiff  or  defendant  is 
sworn  upon  the  libel  or  allegation  to  make  a  true  answer  of  his 
knowlec^  as  to  his  own  fact,  and  of  his  belief  of  the  fact  of 
others.  This  difiers  from  the  former,  for  it  is  not  decisive; 
and  the  plaintiff  or  defendant  may  proceed  to  other  proofs,  or 
prove  the  contrary  to  what  is  sworn  (u). 

6.  The  oath  of  malice^  is  when  the  party  proponent  swears 
that  he  doth  not  propose  such  a  matter  or  allegation  out  of 
malice,  or  with  an  intent  unnecessarily  to  protract  the  cause  (ar)« 

And  this  oath  may  be  administered  at  any  time  during  the 
suit,  at  the  judge's  discretion,  whether  the  parties  consent  to  it 
or  not  (y), 

7.  The  necessary  or  suppleiary  oath,  is  given  by  the  judge 
to  the  plaintiff  or  defendant,  upon  half  proof  ahready  made. 
This,  being  joined  to  the  half  proof,  supplies  and  cives  suffi- 
cient power  to  the  judge  to  condemn  or  absolve.  It  is  called 
the  necessary  oath,  because  it  is  ffiven  out  of  necessity,  at  the 
instance  of  the  party,  whether  me  other  party  will  consent  to 
it  or  not  But  when  the  judge  doth  administer  it,  he  ought 
first  to  be  satisfied  that  there  is  an  half  proof  already  made,  by 
one  unexceptionable  witness,  or  by  some  other  sort  of  proof. 
If  the  cause  is  of  an  high  nature,  and  there  is  a  temptation  to 
perjury;  or  if  it  is  a  criminal  cause;  or  if  more  witnesses 
might  be  produced  to  the  same  fact ;  then  this  oath  cannot  take 
place  (z). 

Before  the  Delegates  at  Serjeants'  Inn,  January  ^nd,  1717. 
Williams  v.  Lady  Bridget  Osborne  (a).  The  question  below 
was,  whether  Mr.  Williams  was  married  to  the  Lady  Bridget 
Osborne;  the  minister  who  performed  the  ceremony  having 
formerly  confessed  it  extra-judicially,  but  now  denying  it  upon 
oath.  So  that  there  being  variety  of  evidence  on  both  sides, 
the  judge,  upon  hearing  the  cause,  required,  according  to  the 


(r)  Wood,  Civ.  L.  314;  Qui  jus- 
jurandum  dcfert  prior  de  calumnia 
debet  jurare]  si  hoc  exigatvrj  Dig.  12, 
2,  34,  «.  4. 

(f)  1  Inst  155, 157;  2IiMt.45. 
(0  1  Ought.  176. 


(u)  Wood,  Ci?.L.  314. 
(x)  1  Ought.  158. 
{y)  Ibid. 

(«)  Wood,  Civ.  L.  314;  AyL  Par. 
391. 

(a)  Str.  80. 
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method  of  ecclesiastical  courts^  the  oath  of  the  party,  which  the 
civilians  tenn  the  suppletory  oath,  that  he  was  really  married 
as  he  supposeth  in  his  libel  and  articles.  The  accepting  this 
oath  (as  was  agreed  on  both  sides)  is  discretionary  in  the 
judge,  and  is  omy  used  where  there  is  but  what  the  civilians 
esteem  a  semiptena  probatio;  for  if  there  be  full  proof,  it  is 
never  requirea;  and  if  the  evidence  doth  not  amount  to  a 
half  pro<^,  it  is  never  granted,  because  this  oath  is  not  evidence 
stricUy  speaking,  but  only  confirmation  of  evidence ;  and  if  that 
evidence  doth  not  amount  to  a  half  proof,  a  confirmation  of  it 
by  the  party's  own  oath  will  not  alter  the  case.  Upon  admitting 
the  party  to  his  suppletory  oath,  the  lady  appeals  to  the  Dele* 
gates.  So  that  the  question  now  was  not  upon  the  merits, 
whether  there  really  was  a  marriage  or  not,  but  only  upon  the 
course  of  the  ecclesiastical  courts,  whether  the  judge  in  this 
case  ought  to  have  admitted  Mr.  Williams  to  his  suppletory 
oath,  as  a  person  that  had  made  an  half  proof  of  that  which  he 
was  then  to  confirm.  The  questions  before  the  Delegates  were 
two :  first,  whether  the  suppletory  oath  ought  to  be  administered 
in  any  case  to  enforce  a  half  proof;  and,  secondly,  admitting 
it  might,  whether  the  evidence  in  this  case  amounted  to  a  half 
proo^  so  as  to  entitle  Mr.  Williams  to  pray  that  his  suppletory 
oath  might  be  received.  As  to  the  first,  it  was  argued  to  be 
against  all  the  rules  of  the  common  law  that  a  man  should  be 
a  witness  in  his  own  cause.  It  is  not  allowed  in  the  temporal 
courts  in  any  case  but  that  of  a  robbery,  which  being  presumed 
to  be  secret,  the  party  is  admitted  to  be  a  witness  for  himself. 
In  the  temporal  courts  no  man  can  be  examined  that  has  any 
interest,  though  he  be  no  party  to  the  suit.  On  the  other  side 
many  authorities  and  precedents  were  cited  out  of  the  civil 
law,  to  prove  this  practice  of  allowing  a  suppletory  oath.  And 
therefore  the  court  held,  that  by  the  canon  and  civil  law,  the 
party  agent,  making  a  half  proof,  was  entitled  to  pray  that  his 
suppletory  oath  might  be  received ;  and  though  it  be  against 
the  rules  of  the  common  law,  yet  this  being  a  cause  of  eccle- 
siastical cognizance,  the  civil  and  not  the  common  law  is  to  be 
the  measure  of  their  proceedings ;  and  therefore  this  practice 
being  acreeable  to  the  civil  law,  is  well  warranted  in  all  cases 
where  tne  civil  law  is  the  rule,  and  the  exercise  of  it  lies  in  the 
discretion  of  the  judge.  Secondly^  it  being  therefore  established 
that  a  person  making  half  proof  is  entitled  to  his  oath,  the  next 
question  was,  what  is,  according  to  the  notion  of  the  civilians 
and  canonists,  a  half  proof.  With  them  it  was  argued  on  the 
behalf  of  the  lady,  that  nothing  is  esteemed  as  a  full  proof, 
unless  there  be  two  positive  unexceptionable  witnesses  to  the 
very  matter  of  fact  as  to  the  marriage ;  that  a  half  proof,  which 
is  the  next  degree  of  evidence,  is  what  is  affirmed  by  tlie  oath  of 
one  witness  as  to  the  principal  fact,  and  confirmed  by  concurrent 

c2 
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circumstances.  It  must  be  by  one  witness ;  it  must  be  evidence 
that  concludes  necessarily^  and  not  by  presumption ;  there  must 
be  no  presumption  to  encounter  it ;  and  the  witness  must  be  of 
good  repute.  That  matrimonial  causes  require  the  greatest 
certainty ;  and  where  that  is  the  sole  question,  the  proof  ought 
to  be  fuller  than  where  it  comes  in  by  incident,-  as  on  granting 
administration.  To  this  it  was  answered  on  the  other  side, 
that  half  proof  implies  no  more  than  what  the  common  lawyers 
call  presumptive  evidence;  and  that  is  properly  called  pre- 
sumptive evidence  which  hath  no  one  positive  witness  to  support 
it,  but  relies  only  on  the  strength  of  circumstances.  And  when 
there  is  one  witness  who  deposeth  directly  to  the  principal  fact, 
this  immediately  ceaseth  to  bear  the  name  of  presumption,  and 
assumes  that  of  positive  evidence.  And  that  which  in  the  tem- 
poral courts  passeth  for  positive  evidence,  is  the  same  degree 
of  evidence  with  the  full  proof  of  the  canonists  and  civilians. 
The  suppletory  oath  doth  ex  vi  termini  import,  that  there  has 
been  no  one  positive  witness  to  the  principal  fact,  and  he  that 
demands  to  be  admitted  to  take  his  oath,  doth  thereby  admit 
that  he  hath  produced  no  conclusive  evidence  to  the  point  in 
issue,  and  therefore  the  party  himself  supplies  the  place  of  the 
witness.  There  is  no  fixing  the  bounds  of  an  half  proof;  for 
in  many  cases,  circumstances  may  overbear  positive  evidence ; 
and  then  if  those  circumstances  should  not  be  esteemed  to 
amount  to  an  half  proof,  when  the  positive  evidence  would 
exceed  it,  that  would  be  to  overthrow  the  positive  evidence  by 
that  which  is  not  so  strong.  Half  proof  therefore  they  con- 
cluded to  be,  that  degree  of  evidence  which  would  incline  a 
reasonable  man  to  either  side  of  the  question;  and  implies 
in  the  notion  of  it,  that  a  positive  witness  hath  not  deposed  to 
the  principal  fact.  And  in  this  case,  though  there  was  no 
positive  conclusive  evidence,  but  only  such  as  depended  on 
circumstances,  as  confessions,  and  letters,  and  unusual  fami- 
liarities, yet  the  court  thought  it  amounted  to  an  half  proof  (&), 
and  consequently  that  the  Dean  of  the  Arches  had  done  right, 
in  admitting  Mr.  Williams  to  his  suppletory  oath:  and  therefore 
they  dismissed  the  appeal,  with  150/.  costs. 

Lin  Louder  v.  Louder  (c),  on  proof  of  the  wife's  guilt,  the 
court  called  for  an  affidavit  from  the  husband  explanatory  of 
his  delay  to  bring  the  suit,  and  being  satisfied  therewith,  pro- 
nounced the  sentence  (d). — Ed.] 

The  partv  praying  this  oath,  must  exhibit  a  schedule  en- 
grossed, with  his  hand  to  it,  wherein  is  written  so  much  as  is 
proved  more  than  half  proof,  or  half  proof;  and  must  take  his 
oath  to  speak  the  truth  of  his  own  certain  knowledge  (e). 

According  to  civilians,  this  oath  is  not  tendered  by  either 

(6)  See  QfbOrcnce,  1,  in  note.  611  ;  and  the  recent  case  of  Ttn^lor 

(c)  [3  Hagg.  155.]  v.  Morleyy  1  Curt  482.— Ed.] 

(cO  {See  aGo  Bat  v.  Be$t,  2  Phill.        (e)  1  Ought  177. 


party^  but  required  by  the  judge  inopid  probationum,  and  it  is 
either  suppletary  or  purgatory^  according  as  it  is  tendered  to 
the  plaintiff  or  defendant ;  but  they  agree  that  it  ought  rarely 
to  be  used,  the  maxim  beingi  actare  non  probante,  reus  ab^ 
solvitur(f). 

8.  By  the  ancient  canon  law,  a  proctor  having  a  special  Oith  fa  am- 
proxy  may  take  the  oath  of  calumny,  and  may  swear  in  animam  ""^  ^^^'^m, 
domini,  upon  the  soul  of  his  client  (a). 

But  by  Can.  132,  *'  It  is  ordainea,  that  forasmuch  as  in  the 
probate  of  testament  and  suits  for  administration  of  the  goods 
of  persons  dying  intestate,  the  oath  usually  taken  by  proctors 
of  courts,  in  animam  constituentis,  is  found  to  be  inconvenient; 
therefore,  from  henceforth,  every  executor,  or  suitor  for  admi- 
nistration, shall  personally  repair  to  the  judge  in  that  behalf, 
or  his  surrogate,  and  in  his  own  person  (and  not  by  proctor) 
take  the  oath  accustomed  in  these  cases." 

9.  The  oath  in  litem,  or  of  damaaes,  is  that  by  which  the  oath  of  Da- 
plaintiff  estimates  the  damages  in  the  loss  of  any  thing,  and  ""c*^ 
which  the  judge  may  allow  or  moderate  (A).  . 

10.  The  oath  of  expenses  and  costs,  is  where  ^e  litigant  otthorcoata. 
(which  gained  the  sentence  or  decree),  upon  the  taxing  of  costs, 

affirms  upon  his  oath  that  these  charges  were  necessarily  ex- 
pended by  him  in  the  prosecution  of  his  suit  (i). 

All  these  oaths  are  unknown  to  the  common  law,  but  they 
were  all  used  in  the  courts  governed  by  the  civil  or  canon 
law  (A). 

But  they  are  only  made  use  of  in  civil  causes,  and  cannot  be 
properly  applied  to  criminal  (/). 

But  die  oath  next  following  regardeth  only  criminal  cases : 
That  is  to  say, 

11.  The  oath  of  purgation;  which  oath  was  administered  oatbor 
where  the  defendant  was  suspected  to  be  guilty,  and  if  he  swore  '"T"*®"- 
that  he  was  innocent,  and  produced  honest  men  for  his  com- 
purgators, he  was  to  be  discharged.     If  he  could  not  bring 

such  compurgators,  to  swear  mat  they  also  believed  him 
innocent,  he  was  esteemed  as  convicted  of  such  crime  (m). 

But  by  the  aforesaid  act  of  the  13  Car.  2,  c.  IS,  It  shall  not 
be  lawful  for  any  person  exercising  ecclesiastical  jurisdiction, 
to  tender  or  administer  to  any  person,  any  oath  whereby  such 
person  to  whom  the  same  is  tendered  or  administered,  may  be 
charged  or  compelled  to  confess,  or  accuse,  or  to  purge  him  or 
herself  of  any  criminal  matter  or  thing,  whereby  he  or  she  may 
be  liable  to  censure  or  punishment 

12.  Besides  the  above  recited,  there  are  also  divers  other  oiber  Oathi 

of  nu  la  tha 

(/)  See  Huber  ad  Dig.  12,  2,  12.  (k)  Wood,  Cir.  L.  314.  ^'^' 

(g)  Wood,  Civ.  L.  298,  (/)  Ibid.  333. 

(A)  Ibid.  314.  (m)  Ibid.  332. 
(i)  Ibid. 
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Oath  of 
Allegiance. 


Oath  of 
Sopremacy. 


Oath  of 
Abjaratlon. 


Oaths  or 
Qaakeri. 


oaths  of  use  in  the  courts  r  As,  the  oath  of  the  proctor,  that  he 
hath  not  questioned  the  witnesses ;  the  oath  of  the  proctor, 
concerning  his  bill  of  costs ;  the  oath  of  the  party,  for  the  ob- 
taining of  absolution,  that  he  will  stand  to  the  law,  and  obey 
the  commands  of  the  church ;  the  oath  of  the  party,  on  his 
being  admitted  in  formd  pauperis  ^  the  oath  of  tne  party,  con- 
cerning matter  newly  come  to  his  knowledge ;  the  oath  of  the 
party,  that  he  believes  he  can  prove  the  matter  alleged ;  the 
oath  of  a  creditor,  concerning  his  debt ;  the  oath  of  an  exe- 
cutor, administrator,  accountant,  churchwardens,  questmen, 
curates,  preachers,  schoolmasters,  physicians,  surgeons,  mid- 
wives,  and  other  such  like  (n)^ 

13.  The  oath  of  cdlegiance  is  very  ancient :  and  by  the 
common  law,  every  freeman  at  his  age  of  twelve  years  was  re- 
quired, in  the  leet  (if  he  were  in  any  leet),  or  in  the  tourn  (if 
he  were  not  in  any  leet),  to  take  the  oath  of  allegiance  (o). 

But  the  clergy,  not  being  bound  to  attend  at  the  tourn  or 
leet,  were  consequently  so  far  exempted  from  taking  this  oath 
of  allegiance  (;?). 

But  they  were  bound  nevertheless  to  do  homage  to  the  king, 
for  the  lands  held  of  him  in  right  of  the  church  (q)* 

14.  The  oath  of  supremacy  came  in  after  the  Keformation, 
in  consequence  of  abolishing  the  papal  authority.  And  this 
oath  all  clerg3rmen  especially  were  bound  to  take. 

15.  The  oath  of  abjuration  came  in  after  the  Revoludon; 
received  some  alterations  in  the  first  year  of  Queen  Anne ;  and 
again  in  the  first  year  of  King  George  the  First;  and  finally 
in  the  sixth  year  of  King  George  the  Third.  And  this  oath, 
together  with  the  oaths  of  allegiance  and  supremacy,  all  cler- 
gymen as  well  as  others  are  bound  to  take,  on  their  being  pro- 
moted to  offices  (r). 

16.  In  all  cases  wherein  by  any  act  of  parliament  an  oath 
.shall  be  allowed,  authorized  or  required,  the  solemn  affirmation 
or  declaration  of  any  of  the  people  called  Quakers  shall  be 
allowed  instead  of  such  oath,  although  no  particular  or  express 
provision  be  made  for  that  purpose  in  such  act  («). 

And  if  any  person  making  such  affirmation  or  declaration, 
shall  be  lawfiiily  convicted  of  having  wilfully,  falsely,  and 
corruptly  afiirmed  or  declared  any  matter  or  thing,  which  if 
the  same  had  been  deposed  upon  oath  in  the  usual  form  would 
have  amounted  to  wilM  and  corrupt  perjury ;  he  shall  suffer 
as  in  cases  of  peijury  {t). 

But  no  Quaker  by  virtue  hereof  shall  be  qualified  or  per- 
mitted to  give  evidence  in  any  criminal  cases,  or  to  serve  on 


(n)  1  Ought.  176. 

(o)  2  Inst.  73. 

(p)  2  Inst  121 ;  lH.H.64. 

(q)  1  H.  H.  71,  72. 


(r)  [See  9<Mrttttri.] 
(s)  22  Geo.  2,  c  46,  t.  36. 

(0  Ibid. 


juries,  or  to  bear  any  office  or  place  of  profit  in  the  govem- 
ment  (n). 

!?•  By  the  28  Geo,  2,  c  30,  "  Every  person  being  a  men^  of  ui«. 
ber  of  the  Protestant  Episcopal  Church,  known  bv  the  name  of  *"^***^ 
Unitm  Fratrumj  or  the  Uiuted  Brethren,  which  church  was 
formerly  settled  in  Moravia  and  Bohemia,  and  are  now  in 
Prussia,  Poland,  Silesia,  Lusatia,  Germany,  the  United  Pro* 
vinces,  and  also  in  his  mmesty's  dominions,  who  shall  be  re- 
quired to  take  an  oath,  shall  be  allowed  instead  of  such  oath  to 
make  their  solemn  affirmation :  But  this  not  to  qualify  them 
to  give  evidence  in  a  criminal  cause,  or  to  serve  on  juries." 

18.  Such  oaths  ought  to  be  imposed  on  Heathens  and  Jews,  orinfidcbor 
which  they  allow  to  be  obligatory  (»)•  ^"*"* 

Thus  a  Jew  is  to  be  sworn  upon  the  Old  Testament ;  and  um. 
penury  upon  the  statute  may  be  assigned  upon  this  oath  (y). 

And  wnen  Jews  take  the  oath  of  abjuration,  the  words  [on 
the  true  faith  of  a  Ckri$tian\  shall  be  omitted  (2?). 

Thus  also  Mahometans  shall  be  sworn  upon  the  Koran  (a).    Mabomeuu. 

In  the  case  of  Omiehund  v.  Barker,  H.,  18  Geo.  2{b),  a 
commission  issued  out  of  Chancery,  to  take  the  answer  of 
Omichund  the  defendant,  and  the  depositions  of  several  wit- 
nesses, who  were  heathens  of  the  Gentou  religion,  in  their  own 
countiy  manner,  at  Calcutta  in  the  East  Indies ;  and  the  com- 
mission being  executed  and  returned,  the  depositions  were 
allowed  to  be  read  in  the  Court  of  Chancery,  by  Lord  Hard- 
wicke,. assisted  by  the  two  lords  chief  justices  and  the  lord  chief 
baron.  The  manner  of  taking  which  oath  was  thus :  There 
were  three  Brahmins  or  priests  present,  and  the  oath  being  in- 
terpreted to  each  witness,  the  witness  touched  the  feet  of  one 
of  the  Brahmins,  and  two  being  Brahmins  or  priests  did  touch 
his  hand. 

At  the  rebel  aasizes  at  Carlisle,  in  the  year  1745,  many  of 
the  Scotch  witnesses  refusing  to  be  sworn  otherwise  than  in 
their  own  country  manner ;  the  judges  so  far  submitted,  as  to 
allow  them  to  be  sworn  after  the  Scotch  manner  for  finding  the 
bills  by  the  grand  jury,  but  did  not  admit  it  upon  the  trials  (c). 

[[On  the  9th  of  May,  1828,  an  act  was  passed  for  repealing  otth.  and 
so  much  of  several  acts  as  imposed  the  necessity  of  receiving  £*qIi'ii}L7or 
the  sacrament  of  the  Lord's  Supper  as  a  qualification  for  certain  ofuces. 
offices  and  employments.    These  statutes  were  the  13  Car.  2, 
St.  2,  c.  1,  and  25  Car.  2,  c.  2,  commonly  called  '^  The  Test 
and  Corporation  Acts  {d).*'    The  other  statute  repealed  was 


22  Geo.  2,  c.  46,  i.  37.  vol.  of  Mr.  Phillippa*  work  on  the  Law 

Wood,  Civ.  L.  813.  of  Evidence,  "  Of  Incompetency  from 

(y)  2  Keb.  314.  Defect  of  Religious  Principle."— Ed.I 
(isr)  10  Geo.  e.  4, 1. 18.  (d)  [They  were  oripnally  framed 

(a)  Str.  1104.  to  exclude  by  an  indirect  blow  the 

(6)  2  Abr.  £a. Cas.  397.  Duke  of  York  (James  II.)  from  Oie 
(c)  [Seethe  third  chapter  of  the  1st    throne.— £d.] 


24  iDatfi0. 

the  16  Geo.  2,  c.  30,  the  object  of  which  was  to  indemnify 
persons  who  had  not  complied  with  the  provisions  of  the  acts 
of  Charles  II.  The  9  Geo.  4,  c.  17,  repealing  by  its  first  sec- 
tion all  the  above  statutes,  proceeds  to  enact, — 

9  Geo.  4,        [Sect.  2.  *'  *  And  whereas  the  Protestant  Episcopal  Church  of 

c.  17.       England  and  Ireland,  and  the  doctrine,  discipline  and  government 

thereof,  and  the  Protestant  Presbyterian  Church  of  Scotland,  and 

the*doctrine,  discipline  and  government  thereof,  are  by  the  laws  of 

this  realm  severally  established,  permanently  and  inviolably :  And 

whereas  it  is  just  and  fitting,  that  on  the  repeal  of  such  parts  of  the 

said  acts  as  impose  the  necessity  of  taking  the  Sacrament  of  the 

Lord's  Supper  according  to  the  rites  or  usage  of  the  Church  of 

England,  as  a  qualification  for  office,  a  declaration  to  the  following 

Dectaratten     effect  should  be  substituted  in  lieu  thereof;'  Be  it  enacted.  That 

Hea  o7the  "  cvcry  persou  who  shall  hereafter  be  placed,  elected  or  chosen  in  or 

Tert*"**"***    *®  office  of  mayor,  alderman,  recorder,  bailiff,  town-clerk,  or 

common  councilman,  or  in  or  to  any  office  of  magistracy,  or  place, 

trust,  or  employment  relating  to  the  government  of  any  city,  cor-> 

poration,  borough,  or  cinque  port,  within  England  and  Wales  or  the 

town  of  Berwick  upon  Tweed,  shall  within  one  calendar  month  next 

before  or  upon  his  admission  into  any  of  the  aforesaid  offices  or 

trusts,  make  and  subscribe  the  declaration  following.*' 

Fono  of  De-       [" '  /,  A.  B.,  do  solemnly  and  sincerely,  in  the  presence  ofGod,  prO' 
cUratioo.       y^,,^  ^^,^,y^  ^^  declare,  upon  the  true  faith  of  a  Christian,  that  I 

will  never  exercise  any  power,  authority  or  influence  which  I  may 

possess  by  virtue  of  the  office  of to  injure  or  weaken  the  Protest 

tant  Church  as  it  is  by  law  established  in  England,  or  to  disturb  the 
said  church,  or  the  bishops  and  clergy  of  the  said  church,  in  the  pos^ 
session  of  any  rights  or  privileges  to  which  such  church,  or  the  said 
bishops  and  clergy  are  or  may  ^  by  law  entitled,* " 

Dcdiratioa         [Sect.  S.  '*  That  the  said  declaration  shall  be  made  and  subscribed 

Mrtted^^rore  &&  aforesaid  in  the  presence  of  such  person  or  persons  respectively, 

Magtotntes,    ^ho  by  the  charters  or  usages  of  the  said  respective  cities,  cor* 

porations,  boroughs,  and  cinque  ports,  ouffht  to  administer  the  oath 

for  due  execution  of  the  said  offices  or  places  respectively,  and  in 

default  of  such,  in  the  presence  of  two  justices  of  the  peace  of  the 

said  cities,  corporations,  boroughs,  and  cinque  ports,  if  such  there 

be,  or  otherwise  in  the  presence  of  two  justices  of  the  peace  of  the 

respective  counties,   ridings,   divisions,  or  franchises  wherein  the 

saia  cities,  corporations,  boroughs,  and  cinque  ports  are;   which 

said  declaration  shall  either  be  entered  in  a  book,  roll  or  other 

record,  to  be  kept  for  that  purpose,  or  shall  be  filed  amongst  the 

records  of  the  city,  corporation,  borough,  or  cinque  port.'* 

In  case  or  [Sect.  4.  "  That  if  any  person  placed,  elected,  or  chosen  into  any 

mSe  VheW  ^^  ^^^  aforcsaid  offices  or  places,  shall  omit  or  neglect  to  make  and 

ciaratioD,       subscribc  the  said  declaration  in  manner  above-mentioned,  such 

BieeUon  to      pigling,  election,  or  choice  shall  be  void ;  and  that  it  shall  not  be 

lawful  for  such  person  to  do  any  act  in  the  execution  of  die  office 

or  place  into  which  he  shall  be  so  chosen,  elected  or  placed." 

Pertont  ad-         [Sect.  5.  "  That  every  person  who  shall  hereafler  be  admitted 

any  Office*     '"^^  *"y  ®^^®  ®'  employment,  or  who  shall  accept  from  bis  majesty, 


his  heirs  and  successors,  any  patent,  grant  or  commission,  and  who,     o  Geo.  ^ 
by  his  admittance  into  such  office  or  employment,  or  place  of  trust,        ^' "' 
or  by  his  acceptance  of  such  patent,  grant  or  commission,  or  by  the  which  hercio- 
receipt  of  any  pay,  salary,  fee,  or  wages  by  reason  thereof,  would  [Je*tIk?n*'^of 
by  the  laws  in  force  immediately  before  the  passing  of  this  act  have  the  Sacre- 
been  required  to  take  the  Sacrament  of  the  Lord's  Supper  according  Sake  the  De- 
to  the  rites  or  usage  of  the  Church  of  England,  shall  within  six  calen-  ciiraiion 
dar  months  after  his  admission  to  such  office,  employment,  or  place  Moothif  or 
of  trust,  or  his  acceptance  of  such  patent,  grant,  or  commission,  <*>•  App^ot- 
make  and  subscribe  the  aforesaid  declaration,  or  in  default  thereof  ^i^, 
his  appointment  to  such  office,  employment,  or  place  of  trust,  and 
such  patent,  grant,  or  commission,  shall  be  wholly  void.*' 

[Sect.  6.  "  That  the  aforesaid  declaration  shall  be  made  and  sub-  DeeUntioo 
scribed  in  his  majesty's  High  Court  of  Chancery,  or  in  the  Court  of  Jh«*coirt*o}" 
King's  Bench,  or  at  the  quarter  sessions  of  the  county  or  place  Chancery 
where  the  persons  so  required  to  make  the  same  shall  reside ;  and  B^nehfor  at 
the  court  in  which  such  declaration  shall  be  so  made  and  subscribed  gl^"**^'' 
shall  cause  the  same  to  be  preserved  among  the  records  of  the  said 


court." 


SSect.  7.  "  That  no  naval  officer  below  the  rank  of  rear-admiral,  Pro?SM>  ai  to 
[  no  militanr  officer  below  the  rank  of  major-general  in  the  army  Siularyom- 
or  colonel  in  the  militia,  shall  be  required  to  make  or  subscribe  the  cera  noder 
said  declaration,  in  respect  of  his  naval  or  military  commission;  Md^iloOiffi^^' 
and  that  no  commissioner  of  customs,  excise,  stamps,  or  taxes,  or  ^«  or  the 
any  person  holding  any  of  the  offices  concerned  in  the  collection,      ^^^^' 
management,  or  receipt  of  the  revenues  which  are  subject  to  the 
said  commissioners,  or  any  of  the  officers  concerned  in  the  collection, 
management,  or  receipt  of  the  revenues  subject  to  the  authority  of 
the  postmaster-general,  shall  be  required  to  make  or  subscribe  the 
said  declaration,  in  respect  of  their  said  offices  or  appointments : 
provided  also,  that  nothing  herein  contained  shall  extend  to  require 
any  naval  or  military  officer,  or  other  person  as  aforesaid,  upon 
wlioro  any  office,  place,  commission,  appointment,  or  promotion 
shall  be  conferred  during  his  absence  from  England,  or  within  three 
months  previous  to  his  departure  from  thence,  to  make  and  sub- 
scn'ibe  the  said  declaration  until  after  his  return  to  England,  or 
within  six  months  thereafter." 

[Sect.  8.  "  That  all  persons  now  in  the  actual  possession  of  any  Pertom  now 
office,  command,  place,  trust,  service,  or  employment,  or  in  the  re-  j^"  uj'office 
ceipt  of  any  pay,  salary,  fee,  or  wages,  in  respect  of  or  as  a  qualifi-  which  hereto. 
cation  for  which,  by  virtue  of  or  under  any  oi  the  before-mentioned  ihMak?ng^ 
acts  or  any  other  act  or  acts,  they  respectively  ousht  to  have  here-  **»•  Saera- 
tofore  taken  or  ought  hereafter  to  receive  the  said  Sacrament  of  the  Smed^  rach 
Lord's  Supper,  shall  be  and  are  hereby  confirmed  in  the  possession  f^JJJjJJ: 
and  enjoyment  of  their  said  several  offices,  commands,  places,  trusts,  ntned  from 
services,  employments,  pay,  salaries,  fees,  and  wages  respectively,  ^•"•**'«»' 
notwithstanding  their  omission  or  neglect  to  take  or  receive  the 
Sacrament  of  the  Lord's  Supper  in  manner  aforesaid,  and  shall  be 
and  are  hereby  indemnified,  freed,  and  discharged  from  all  incapa* 
cities,  disabilities,  forfeitures,  and  penalties  whatsoever,  already  in- 
curred or  which  might  hereafter  be  incurred  in  consequence  of  any 
such  omission  or  neglect ;  and  that  no  election  of  or  act  done  or  to 


S6  dDtt)|$4 

0  Oeo.  4,     be  done  by  any  such  person  or  under  his  authority,  and  not  yet 
^•'^'       avoided,  sImII  be  hereafter  questioned  or  avoided  by  reason  of  any 


such  omission  or  neglect,  but  that  every  such  election  and  act 
shall  be  as  good^  valid,  and  effectual  as  if  such  person  had  duly 
received  the  said  Sacrament  of  the  Lord's  Supper  in  manner  afore« 
said." 
OminioBi  of       [Sect.  9.  "  That  no  act  done  in  the  execution  of  any  of  the  cor- 
Feraonsto      porate  or  other  offices,  places,  trusts,  or  commissions  aforesaid, 
^ilnCwauH   ^y  ^^y  ^^^^  person  omitting  or  neglecting  as  aforesaid,  shall  by 
to  affect        reason  thereof  be  void  or  vmdable  as  to  the  rights  of  any  other 
pdvy  thereto,  person  not  privy  to  such  omission  or  neglect,  or  render  such  last- 
mentioned  person  liable  to  any  action  or  indictment  (e)." 

[;By  18  Geo.  3»  c.  60 ;  SI  Geo.  3,  c.  32,  and  43  Geo.  3,  c.  30, 
the  restrictions  and  penalties  theretofore  imposed  on  Roman 
Catholics  are  removed  on  their  qualifying  by  declaration,  oath, 
&c.  as  in  those  statutes  providea ;  and  by  10  Geo.  4,  c.  7,  all 
enactments  requiring  the  declaration  against  transubstantia- 
tion,  &C.&C.  are  repealed  (/). 

rClergymen  were  not  obliged  to  take  the  oath  prescribed  by 
25  Car.  2,  which  was  applicaole  only  to  civil  and  military^  and 
not  to  ecclesiastical  offices.  But  they  were  and  are  to  take 
the  oaths  in  like  manner  as  civil  officers,  by  the  1  Geo.  1,  st.  Sj 
c«  13,  which  enacteth  as  follows : 

Sect.  2.  ''Every  person  who  shall  be  admitted  into  any  office 
civil  or  military;  or  shall  receive  any  pay  by  reason  of  any 
patent  or  grant  from  the  king;  or  shall  have  any  command  or 
place  of  trust  in  England,  or  iti  the  navy ;  or  shall  have  any 
service  or  employment  in  the  king's  household ;  all  ecclesias- 
tical persons ;  heads  and  members  of  colleges,  being  of  the 
foundation,  or  having  any  exhibition,  of  eighteen  years  of  age ; 
and  all  persons  teaching  pupils;  schoolmasters  and  ushers; 
preachers  and  teachers  of  separate  con^gations, — shall  [within 
six  calendar  months  after  such  admission,  9  Geo.  2,  c.  26,  s.  3,1 
take  and  subscribe  the  oaths  of  allegiance,  supremacy  and 
abjuration,  in  one  of  the  courts  at  Westminster,  or  at  the  ge- 
neral or  quarter  sessions."  25  Car.  2,  s.  2,  ''  And  this  to  be 
between  the  hours  of  nine  and  twelve  in  the  forenoon,  and  no 
other." 

1  Geo.  1,  St.  2,  c.  13,  s.  20. ''  But  this  not  to  extend  to  church- 
wardens, nor  to  any  like  inferior  civil  office," 

1  Geo.  1,  st  2,  c.  IS,  s.  8.  "And  every  person  making  default 
herein,  shall  be  incapable  to  hold  his  office ;  and  if  lie  shall 
execute  his  office  after  the  time  expired,  he  shall  upon  con- 
viction be  disabled  to  sue  in  any  action,  or  to  be  guardian,  or 
executor,  or  administrator,  or  capable  of  any  legacy  or  deed  of 
gift,  or  to  bear  any  office,  or  to  vote  at  any  election  for  members 
of  parliament,  and  shall  forfeit  500/.  to  him  who  shall  sue." 

(e)  [See  tide  BiMmtfm.]  (/}  [See  title  fayfts.] 


[[At  the  end  of  each  Bession  of  parliameRt  an  act  is  generally 
paraed  to  indemniiyy  nnder  certain  conditions,  all  persons 
who  have  not  comfdied  with  the  requisition  of  these  acts  {g). — 

1  Geo.  I,  Stat  2,  c.  18,  s.  14.  ''And  persons  forfeiting  their 
office  may  take  a  new  srant  thereof,  on  their  taking  the  oaths, 
and  conforming;  provided  it  was  not  filled  up  before." 

1  Geo.  ly  St  2j  c.  13,  s«  12, 13.  "  In  the  universities,  where 
persons  shall  not  take  the  oaths,  or  shall  not  produce  a  certifi- 
cate thereof,  to  be  registered  in  their  proper  college,  and  others 
be  not  elected  in  their  places  within  twelve  months,  the  king 
shall  appoint  and  nominate." 

19.  The  oath  of  allegiance  by  the  1  Geo.  1,  stat.  2,  c  13, 
is  this : — 

"  /,  A.  B,  do  sincerely  promise  and  swear,  that  I  will  be  faithful 
and  bear  true  allegianee  to  his  majestg  king  George.  So  kelp  me  God" 

The  oath  of  supremacy  by  the  same  statute : — 

"If  A,  B.,  do  swear f  that  I  do  from  my  heart  abhor,  detest,  and 
abjure,  as  impious  and  heretical,  tnat  damnable  doctrine  and  position, 
that  princes  excommunicated  or  deprived  by  the  pope,  or  any  authority 
of  the  see  of  Rome,  may  be  deposed  or  murdered  by  their  subjects,  or 
any  other  whatsoever.  And  I  do  declare,  that  no  foreign  prince,  per- 
son,  prelate,  state,  or  potentate,  kath  or  ought  to  nave  any  jurisdiction, 
power,  superiority,  pre-enanence,  or  authority,  ecclesiastical  or  spiritual, 
within  this  realm.    So  help  me  God/* 

The  oath  of  abjuration  by  the  6  Geo.  3,  c.  53 : — 

"  /.  A.  B.,  do  truly  and  sincerely  acknowledge,  profess,  testify  and 
declare  in  my  conscience,  before  God  and  the  world,  that  our  sovereign 
lord  King  Ueorge  is  lawful  and  rightful  king  of  this  realm,  and  all 
other  his  majesty's  dominions  thereunto  belonging.  And  I  do  solemnly 
and  sincerely  declare,  that  I  do  believe  in  my  conscience,  that  not  any 
of  the  descendants  of  the  person  who  pretended  to  be  Prince  of  Wales 
during  the  Ufe  of  the  late  King  James  the  Second,  and  since  his  decease 
pretended  to  be,  and  took  upon  himself  the  style  and  title  of  king  of 
England,  by  the  name  of  James  the  Third,  or  of  Scotland  by  the  name 
of  James  the  Eighth,  or  the  style  and  title  of  king  of  Great  Britain, 
hath  any  right  or  title  whatsoever  to  the  crown  of  this  realm,  or  any 
other  the  oomtMons  thereunto  belonging ;  and  I  do  renounce,  refuse, 
and  abjure  any  allegiance  or  obedience  to  any  of  them.  And  I  do 
swear,  that  I  will  bear  faith  and  true  allegiance  to  his  majesty  Kins 
George,  and  him  will  defend,  to  the  utmost  of  my  power,  against  all 
traitorous  conspiracies  and  attempts  whatsoever,  which  shall  be  made 
against  his  person,  cronm,  or  dignity.  And  I  will  do  my  utmost  en- 
deatour  to  disclose  and  make  known  to  his  majesty  and  his  successors, 
all  treasons  and  traitorous  conspiracies,  which  I  shall  know  to  be 
against  him  or  any  of  them.  And  I  do  faithfully  promise,  to  the 
utmost  of  my  power,  to  support,  maintain  and  defend  the  succession  of 


(ff)  [4  fil.  Com.  by  Hov.  &  Ry.59; 
1  Witt.  4,  c.  26.«-£o. 


;  and  see  one  of  these  Indemnity  Acts, 
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the  crown  against  the  descendants  of  the  said  James^  and  against  all 
other  persons  whatsoever,  which  succession,  by  an  act  intituled ' /in  Act 
for  the  further  Limiiation  of  the  Crown,  and  better  Securing  the  Rights 
and  Liberties  of  the  Subject,*  is  and  stands  Unuted  to  the  Princess  Sophia, 
eleciress  and  duchess  dowager  of  Hanover,  and  the  heirs  of  her  body, 
being  protestants:  and  tUl  these  things  I  do  plainly  and  sincerely 
acknowledge  and  swear,  according  to  these  express  words  by  me  spoken, 
and  according  to  the  plain  and  common  sense  and  understanding  of 
the  same  words,  without  any  equivocation,  mental  evasion,  or  secret 
reservation  whatsoever.  And  I  do  make  this  recognition,  acknow- 
ledgement, abfuration,  renunciation,  and  promise,  heartily,  wiUingly, 
and  truly,  upon  the  true  faith  of  a  Christian.    So  help  me  God" 

SO.  By  the  8  Geo.  1^  c.  6,  the  Quakers*  solemn  affirmation^ 
instead  of  an  oath,  is  this : — 

"I,  A,  B,  do  solemnly,  sincerely,  and  truly  declare  and  affirm.** 

By  the  same  act,  instead  of  the  oaths  of  allegiance  and 
supremacy,  Quakers  shall  be  allowed  to  make  the  following 
declaration  of  fidelity : — 

"  I,  A,  B,,  do  solemnly  and  sincerely  promise  and  declare  that  IwiU 
be  true  and  faithful  to  King  George,  and  do  solemnly,  sincerely,  and 
truly  profess,  testify,  and  aeclare,  that  I  do  from  my  heart  abhor,  c2e- 
test,  and  renounce,  as  impious  and  heretical,  that  wicked  doctrine  and 
position,  that  princes  excommunicated  or  deprived  by  the  pope,  or  any 
authority  of  the  see  of  Rome,  may  be  deposed  or  murdered  by  titeir 
subjects,  or  any  other  whatsoever ;  and  I  do  declare  that  no  foreign 
prince,  person,  prelate,  state  or  potentate,  hath  or  ought  to  ftave,  any 
power,  jurisdiction,  superiority,  nre^minence,  or  authority,  ecclesiastical 
or  spiritual,  within  this  realm. 

And  by  the  same  act,  they  were  allowed  to  take  the  efiect  of 
the  abjuration  oath  in  these  words : — 

"  /,  A.  B,,  do  solemnly,  sincerely,  and  truly  acknowledge,  profess, 
testify,  and  declare,  that  King  George  is  lawful  and  rightful  king  of 
this  realm,  and  of  all  other  his  dominions  and  countries  thereunto 
belonging,  and  I  do  solemnly  and  sincerely  declare,  that  I  do  believe 
the  person  pretended  to  be  the  Prince  of  frales,  during  the  life  of  the 
late  King  James,  and  since  his  decease,  pretending  to  be,  and  taking 
upon  himself  the  style  and  title  of  king  of  England  by  the  name 
of  James  the  Third,  or  of  Scotland  by  the  name  of  James  the  Eighth, 
or  the  style  and  title  of  king  of  Great  Britain,  hath  not  any  right  or 
title  whatsoever  to  the  crown  of  this  realm,  nor  any  other  the  dominions 
thereunto  belonging,  and  I  do  renounce  and  refuse  any  allegiance  or 
obedience  to  him  ;  and  I  do  solemnly  promise  that  I  will  be  true  and 
faithful,  and  bear  true  allegiance  to  King  Georse,  and  to  him  will  be 
faithful  against  all  traitorous  conspiracies  and  attempts  whatsoever, 
which  shaU  be  made  against  his  person,  crown,  or  £gnity  ;  and  I  will 
do  my  best  endeavour  to  disclose  and  make  known  to  King  George,  and 
his  successors,  all  treasons  and  traitorous  conspiracies,  which  I  shall 
know  to  be  against  Atm  or  any  of  them ;  and  I  will  be  true  and  faith- 
fid  to  the  succession  of  the  crown  against  him  the  said  James,  and  all 
other  persons  whatsoever,  as  the  same  is  and  stands  settled  by  an  act, 


ifiiHttled  *  An  Act  declaring  the  Rights  and  Liberties  of  the  Subject^ 
and  settling  the  Succession  of  the  Cronm,  to  the  late  Queen  Anne^  and 
the  heirs  of  her  body,  being  Protestants,*  and  as  the  same  by  one  other 
actf  intituled  '  An  Act  for  the  further  Limitation  of  the  Uronm,  and 
better  securing  the  Rights  and  Liberties  of  the  Subjectt*  is  and  stands 
settled  and  intailed,  eftet  the  decease  of  the  said  late  queen,  and  for 
default  of  issue  of  the  said  late  aueen,  to  the  late  Princess  Sovnia, 
eUctress  and  duchess  dowager  of  Hanover,  and  the  heirs  of  her  oody, 
bemg  protestants ;  and  M  these  things  I  do  plainly  and  sincerely 
acknowledge,  promise  and  declare,  according  to  these  express  words 
by  me  spoken,  and  accordins  to  the  plain  and  common  sense  and  tin- 
derstanding  of  the  same  worcu,without  any  eauivocation,  mental  evasion 
or  secret  reservation  whatsoever;  and  I  do  make  this  recognitum,acknow^ 
ledgmeni,  renunciation,  and  promise,  heartily,  wilUngbf,  and  truly.'* 

Since  the  dealh  of  the  late  Pretender^  who  assumed  the  title 
of  King  of  England  by  the  name  of  James  the  Third,  it  is  ab- 
surd to  renounce  the  same  person  being  dead ;  and  therefore 
the  aforesaid  act  of  the  6  Geo.  3,  c.  53,  altered  the  form  of  the 
oath  of  abjuration,  so  as  to  abjure  the  descendants  of  the  said 
James,  lout  no  provision  is  made  for  altering  in  like  manner 
the  Quakers'  form  of  renunciation. 

The  Quakers*  profession  of  their  belief,  by  the  1  Will.  3,  c. 
18, is  this:  — 

'*  /,  A.  B,,  profess  faith  in  God  the  Father,  and  in  Jesus  Christ  his 
eternal  Son,  the  true  God,  and  in  the  Holy  Spirit,  one  God  blessed  for 
evermore  ;  and  do  acknowledge  the  Holy  Scriptures  of  the  Old  and 
New  Testament  to  be  given  by  Avine  inspiration  (A)." 

21.  The  affirmation  of  the  Moravians  shall  be  in  these  ortbeMo. 
words:—  ""*•■- 

'*  I,  A.  B,,  do  declare,  in  the  presence  of  Almighty  God,  the  witness 
of  the  truth  of  what  I  say{i)" 


II.  In  what  cases  Oaths  abolished. 

SOn  the  9th  of  September,  1835,  a  statute  was  passed,  in-  striate  f^ 
ed  "  An  Act  to  repeal  an  Act  of  the  present  Session  of  Par-  JJ}«  ^^^^ 
liament,  intituled  *  An  Act  for  the  more  effectual  Abolition  of  Oatiu. 
Oaths  and  Affirmations  taken  and  made  in  various  Departments 
of  the  State,  and  to  substitute  Declarations  in  lieu  thereof,  and 
for  the  more  entire  Suppression  of  voluntary  and  extra-judicial 
Oaths  and  Affidavits ;'  and  to  make  other  Provisions  for  the 
Abolition  of  imnecessary  Oaths." 

["  *  Whereas  an  act  was  passed  in  the  present  session  of  parlia-  5  &6  W.4, 
ment,  intituled  '  An  Act  for  the  more  effectual  Abolition  of  Oaths      c.  62. 
and  Affirmations  taken  and  made  in  various  Departments  of  the  sw.4,  cs^ 

(h)  [But  Quakers  (except  in  the    Geo.  2,  c.  46,  s.  37,  and  13  Geo.  2, 
colonies)  cannot  bold  any  office  or    c.  7. — EoJ 
place  of  profit  under  government,  22       (t)  22  Geo.  2,  c.  30; 


90  iDtOfg. 

5&6  Wiu.4,  •Statet  &od  to  tulwtiiute  Declarations  in  lieu  thereof;  and  for  the 
g-Q*^'       more  entire  Suppression  of  Toluntary  and  extra-judicial  Oaths  and 
Affidavits;'  and  it  was  thereby  enacted  that  the  said  act  should 
commence  and  take  effect  from  and  after  the  first  day  of  June  in 
this  present  year,  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-five,  it  not  being  intended  that  the  said  recited  act  should 
take  effect  before  the  same  received  tlie  royal  assent:  And  whereas 
the  said  recited  act  did  not  receive  the  royal  assent  till  after  the  said 
first  day  of  June,  one  thousand  eight  hundred  and  thirty-five:  And 
whereas  it  was  enacted  by  the  said  recited  act,  that  from  and  after 
the  first  day  of  June  next  ensuing  it  should  not  be  lawful  for  any 
justice  of  the  peace  to  administer  or  receive  such  voluntary  oaths  as 
are  therein  mentioned,  it  being  intended  that  the  said  prohibition 
should  take  effect  from  the  time  of  the  commencement  of  the  said 
recited  act :  And  whereas  it  is  expedient  to  amend  the  said  act,  and 
to  make  some  further  provisions  for  the  better  effecting  the  object 
thereof,  and  to  consolidate  all  the  provisions  relating  thereto  mto 
one  act :'  be  it  therefore  enacted,  &c.  That  from  and  aRer  the  pass- 
ing of  this  act  the  said  recited  act  shall  be  and  the  same  is  hereby 
repealed." 
Recited  Act        [Scct.  2.  That  iu  cftse  where,  by  any  act  or  acts  made  or  to  be 
^^^*    '       made  relating  to  the  revenues  of  customs  or  excise,  the  post  office, 
the  office  of  stamps  and  taxes,  the  office  of  woods  and  forests,  land 
Lords  or  the    revenues,  works,  and  buildings,  the  war  office,  the  army  pay  office, 
powered  to^    ^^^  officc  of  the  treasurer  of  Uie  navy,  the  accountant  general  of  the 
subsiiiotes     navy,  or  the  ordnance,   his  majesty's  treasury,   Chelsea  hospital, 
fn^eo^or^n     Greeuwich  hospital,  the  board  of  trade,  or  any  of  the  offices  of  his 
ceruinCM"    "^^j^^ty's  principal  secretaries  of  state,  the  India  board,  the  office 
'  for  auditing  the  public  accounts,  the  national  debt  office,  or  any 
office  under  the  control,  direction,  or  superintendence  of  the  lords 
commissioners  of  his  majesty's  treasury,  or  bv  any  official  regula- 
tion in  any  department,  any  oath,  solemn  affirmation,  or  affidavit 
might,  but  for  the  passing  of  this  act,  be  required  to  be  taken  or 
made  by  any  person  on  the  doing  of  any  act,  matter,  or  thing,  or  for 
the  purpose  ot  verifying  any  book,  entry,  or  return,  or  for  any  other 
purpose  whatsoever,  it  shall  be  lawful  for  the  lords  commissioners 
of  his  majesty's  treasury  or  any  three  of  them,  if  they  shall  so  think 
fit,  by  writing  under  their  hands  and  seals,  to  substitute  a  declara- 
tion to  the  same  effect  as  the  oath,  solemn  affirmation,  or  affidavit 
which  might  but  for  the  passing  of  this  act  be  required  to  be  taken 
or  made ;  and  the  person  who  might  under  the  act  or  acts  imposing 
the  same  be  required  to  take  or  make  such  oath,  solemn  affirmation, 
or  affidavit  shall,  in  presence  of  the  commissioners,  collector,  or 
other  officer  or  person  empowered  by  such  act  or  acts  to  administer 
such  oath,  solemn  affirmation,  or  affidavit,  make  and  subscribe  such 
declaration,  and  every  such  commissioner,  collector,  other  officer  or 
person  is  hereby  empowered  and  required  to  administer  the  same 
accordingly." 
i>«ii«n<^        [Sect.  8.  **  That  when  the  said  lords  commissioners  of  his  ma- 
^  pobiUed^  jesty's  treasury  or  anv  three  of  them  shall,  in  any  such  case  as 
and  lifter  «i*'  ^^'^^^^^fore  mentioned,  have  substituted,  in  writing  under  their 
Days  from  the  hands  and  seals,  a  declaration  in  lieu  of  an  oath,  solemn  affirmation, 
Date  thereof   q^  affidavit,  sucfa  lords  commissioners  shall,  so  soon  as  conveniently 


may  be,  cause  a  copy  of  ^  iiiatrunieiit  aubstituting  such  declara-  d&a  WflL4» 
tion  to  be  inserted  and  published  in  the  London  Gazette ;  and  from       '^'^ 
and  after  the  expiration  of  twenty-one  days  next  following  the  day  tbeProTitfoot 
of  the  date  of  the  Gazette  wherein  the  copy  of  such  instrument  shall  <>'  ij>t>  Act  to 
have  been  published,  the  provisions  of  this  act  shall  extend  and  ap-  *^^  ^ ' 
ply  to  each  and  every  case  specified  in  such  instrument,  as  well  and 
m  the  same  manner  as  if  the  same  were  specified  and  named  in 
this  act." 

[Sect.  4.  '^  That  after  the  expiration  of  the  said  twenty-one  days  and  no  Oath 
it  shaB  not  be  lawful  for  any  commissioner,  collector,  officer,  or  {er^'whirj*" 
other  person  to  administer  or  cause  to  be  administered,  or  receive  »ach  Decian- 
or  cause  to  be  received,  any  oath,  solemn  affirmatidn,  or  affidavit,  du^cted.^** 
in  the  lieu  of  which  such  declaration  as  aforesaid  shall  have  been 
directed  by  the  lords  commissioners  of  his  majesty's  treasury  to  be 
substituted." 

[Sect.  5.  '*  That  if  any  person  shall  make  and  subscribe  any  such  fiIm  Becia- 
declaration  as  hereinbefore  mentioned  in  lieu  of  any  oath,  solemn  j^*,^,*!^*^^ 
affirmation,  or  affidavit  by  any  act  or  acts  relating  to  the  revenues  latino  to  cer. 
of  customs  or  excise,  stamps  and  taxes,  or  post  office,  required  to  I^'m^^^m^-' 
be  made  on  the  doii^  of  any  act,  matter,  or  thing,  or  for  verifying  nor. 
any  book,  account,  entry,  or  return,  or  for  any  purpose  whatsoever, 
and  shall  wilfully  make  therein  any  false  statements  as  to  any  ma- 
terial particular,  the  person  making  the  same  shall  be  deemed  guilty 
of  a  misdemeanor." 

[Sect  6.  '*  That  nothing  in  this  act  contained  shall  extend  or  oath  of  aiic 
apply  to  the  oath  of  allegiance  in  any  case  in  which  the  same  now  {'«^ai[^" \a 
is  or  may  be  required  to  be  token  by  any  person  who  may  be  ap-  aii  Catea. 
pointed  to  any  office,  but  that  such  oath  of  allegiance  shall  continue 
to  be  required,  and  shall  be  administered  and  taken,  as  well  and  in 
the  same  manner  as  if  thb  act  had  not  been  passed." 

[Sect.  7.  "  That  nothing  in  this  act  contained  shall  extend  or  Oaiha  lu 
apply  to  any  oath,  solemn  affirmation,  or  affidavit  which  now  is  or  jog'ii^'^^e. 
hereafter  may  be  made  or  taken,  or  be  required  to  be  made  or  taken,  •tni  to  be 
in  any  judicial  proceeding  in  any  court  of  justice,  or  in  any  pro-  '^^ 
ceeding  fi>r  or  by  way  of  summary  conviction  before  any  justice  or 
justices  of  the  peace,  but  all  such  oaths,  affirmations,  and  affidavits, 
shall  continue  to  be  required,  and  to  be  administered,  token,  and 
made,  as  well  and  in  the  same  manner  as  if  this  act  had  not  been 
passed." 

[Sect  6.  "  That  it  shall  be  lawful  for  the  universities  of  Oxford  Univeraidea 
and  Cambridge,  and  for  all  other  bodies  corporate  and  politic,  and  n^V^*^ 
for  all  bodies  now  by  law  or  statute,  or  by  any  valid  usage,  autho-  andotber^' 
rized  to  administer  or  receive  any  oath,  solemn  affirmation,  or  affi-  ^^{[Jl;,^*^ 
davit,  to  make  statutes,  bye-laws,  or  orders  authorizing  and  directing  Deeiaration 
the  substitution  of  a  declaration  in  lieu  of  any  oath,  solemn  affir-  otlh.'*  ^'  ^^ 
mation,  or  affidavit  now  required  to  be  taken  or  made :  Provided 
always,  that  such  stetutcs,  bye-laws,  or  orders  be  otherwise  duly 
made  and  passed  according  to  the  charter,  laws,  or  regulations  of 
the  particular  university,  oUier  body  corporate  and  politic,  or  other 
body  so  authorised  as  aforesaid." 

[Sect  9.  " '  And  whereas  persons  servinir  the  offices  of  church-  chorehwar' 
warden  and  sidesman  are  at  present  required  to  toke  an  oath  of  g«°^'  *°<i, 
office  befim  enlstiog  upon  the  eaweution  thereof^  and  also  an  oadi  oaoi'ab^' 
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5  &  0  Will.  4,  on  quitting  such  office,  and  it  is  expedient  that  a  declaration  should 
— t^ —  be  substituted  for  such  oath  of  office,  and  that  the  oath  on  quitting 
liihcd,  and  a    the  same  shall  be  abolished  ;'  be  it  enacted,  That  in  future  every 
to*bil*miide  in  P^'son  entering  upon  the  office  of  churchwarden  or  sidesman,  before 
lica  (hereof,     beginning  to  discharge  the  duties  thereof,  shall,  in  lieu  of  such  oath 
of  office,  make  and  subscribe,  in  the  presence  of  the  ordinary  or 
other  person  before  whom  he  would,  but  for  the  passing  of  this  act, 
be  required  to  take  such  oath,  a  declaration  that  he  will  faithfully 
and  diligently  perform  the  duties  of  his  office,  and  such  ordinary  or 
other  person  is  hereby  empowered  and  required  to  administer  the 
same  accordingly  :  Providea  always,  that  no  churchwarden  or  sides- 
man shall  in  future  be  required  to  take  any  oath  on  quitting  office, 
as  has  heretofore  been  practised." 
Declaration         [Sect.  10.  **  That  in  any  case  where,  under  any  act  or  acts  for 
roMiMhrand  making,  maintaining,  or  regulating  any  highway,  or  any  road,  or 
Aflidayiu  by    any  turnpike  road,  or  for  paving,  lighting,  watching,  or  improving 
i^V^"Tara'    ^^7  ci^yi  towu,  or  place,  or  touching  any  trust  relating  thereto,  any 
pikeTnitu.     oath,  solcmu  affirmation,  or  affidavit  might,  but  for  the  passing  of 
this  act,  be  required  to  be  taken  or  made  by  any  person  whom- 
soever, no  such  oath,  solemn  affirmation,  or  affidavit  shall  in  future 
be  required  to  be  or  be  taken  or  made,  but  the  person  who  might 
under  the  act  or  acts  imposing  the  same  be  required  to  take  or 
make  such  oath,  solemn  affirmation,  or  affidavit  shall,  in  lieu  thereof, 
in  the  presence  of  the  trustee,  commissioner,  or  other  person  before 
whom  he  might  under  such  act  or  acts  be  required  to  take  or  make 
the  same,  make  and  subscribe  a  declaration  to  the  same  effect  as 
such  oath,  solemn  affirmation,  or  affidavit,  and  such  trustee,  com- 
missioner, or  other  person  is  hereby  empowered  and  required  to 
administer  and  receive  the  same." 
Declaration         [Sect.  11.*'  That  whenever  any  person  or  persons  shall  seek  to 
OaSlJaw?^*'  obtain  any  patent  under  the  great  seal  for  any  discovery  or  inven- 
Affldavita       tion,  such  pcrsou  or  persons  shall,  in  lieu  of  any  oath,  affirmation, 
i^iradoB     or  affidavit  which  heretofore  has  or  might  be  required  to  be  taken 
uking  ont  a    or  made  upon  or  before  obtaining  any  such  patent,  make  and  sub- 
scribe, in  the  presence  of  the  person  before  whom  he  might,  but  for 
the  passing  ot  this  act,  be  required  to  take  or  make  such  oath,  affir- 
mation, or  affidavit,  a  declaration  to  the  same  effect  as  such  oath, 
affirmation,  or  affidavit;  and  such  declaration,  when  duly  made 
and  subscribed,  shall  be  to  all  intents  and  purposes  as  vidid  and 
effectual  as  the  oath,  affirmation,  or  affidavit  m  lieu  whereof  it  shall 
have  been  so  made  and  subscribed." 
Declaration         [Sect.  12.  "  That  where  by  any  act  or  acts  at  the  time  in  force 
Oaibi^and'^'^  for  regulating  the  business  of  pawnbrokers  any  oath,  affirmation,  or 
Affi|^Wto  re-   affidavit  might,  but  for  the  passing  of  this  act,  be  required  to  be 
M  to  Pawn-^  taken  or  made,  the  person  who  by  or  under  such  act  or  acts  might 
broken.         \^  required  to  take  or  make  such  oath,  affirmation,  or  affidavit  shall 
in  lieu  thereof  make  and  subscribe  a  declaration  to  the  same  effect ; 
to^racbOathi  ^^^  ^^^^  declaration  shall  be  made  and  subscribed  at  the  same  time, 
ftc  to  apply'  and  on  the  same  occasion,  and  in  the  presence  of  the  same  person 
SouT^^      Of  persons,  as  the  oath,  affirmation,  or  affidavit  in  lieu  whereof  it 
shall  be  made  and  subscribed  would  by  the  act  or  acts  directing  or 
requiring  the  same  be  directed  or  required  to  be  taken  or  made ; 
and  all  and  every  the  enactments^  provisionsi  and  penalties  con- 


tained  in  or  imposed  by  any  such  act  or  acts,  as  to  any  oath,  afRr-  s&s  wm.4, 
mation,  or  affidavit  thereby  directed  or  required  to  be  taken  or       ^'^^ 
made,  shall  extend  and  apply  to  any  declaration  in  lieu  thereof,  as 
well  and  in  the  same  manner  as  if  the  same  were  herein  expressly 
enacted  with  reference  thereto. 

[Sect  13.  ** '  And  whereas  a  practice  has  prevailed  of  administer-  •'a>(<c»  doc 
ing  and  receiving  oaths  and  affidavits  voluntarily  taken  and  made  Oaib!r,*A!c!"^ 
in  matters  not  the  subject  of  any  judical  inquiry,  nor  in  anywise  jjjjj^jjjf^'* 
pending  or  at  issue  before  the  justice  of  the  peace  or  other  person  they  have  no 
by  whom  such  oaths  or  affidavits  have  been  administered  or  received :  by  Suftatr!* 
And  whereas  doubts  have  arisen  whether  or  not  such  proceeding  is 
ill^al ;'  for  the  more  effectual  suppression  of  such  practice  and  re- 
moving such  doubts,  be  it  enacted.  That  from  ana  after  the  com- 
mencement of  this  act  it  shall  not  be  lawful  for  any  justice  of  the 
peace  or  other  person  to  administer,  or  cause  or  allow  to  be  admi- 
nistered, or  to  receive,  or  cause  or  allow  to  be  received,  any  oath, 
affidavit,  or  solemn  affirmation  touching  any  matter  or  thing  whereof 
such  justice  or  other  person  hath  not  jurisdiction  or  cognizance  by 
some  statute  in  force  at  the  time  being :  Provided  always,  that  no-  Provbo. 
thing  herein  contained  shall  be  construed  to  extend  to  any  oath, 
affidavit,  or  solemn  affirmation  before  any  justice  in  any  matter  or 
thing  touching  the  preservation  of  the  peace,  or  the  prosecution, 
trial,  or  punishment  of  offences,  or  touching  any  proceedings  before 
either  of  the  houses  of  parliament  or  any  committee  thereof  re- 
spectively, nor  to  any  oath,  affidavit,  or  affirmation  which  may  be 
required  by  the  laws  of  any  foreign  country  to  give  validity  to 
instruments  in  writing  designed  to  be  used  in  such  foreign  countries 
respectively. 

[Sect.  14.  ''That  in  any  case  in  which  it  has  been  the  usual  Declaration 
practice  of  the  Bank  of  England  to  receive  affidavits  on  oath  to  r^  oathTand 
prove  the  death  of  any  proprietor  of  any  stocks  or  funds  transfer-  Andaviu  re- 
rable  there,  or  to  identify  the  person  of  any  such  proprietor,  or  to  S'ank'or^ng- 
remove  any  other  impediment  to  the  transfer  of  any  such  stocks  or  ]f*»^  <>■>  the 
funds,  or  relating  to  the  loss,  mutilation,  or  defacement  of  any  bank  sloek.^'  ° 
note  or  bank  post  bill,  no  such  oath  or  affidavit  shall  in  future  be 
required  to  be  taken  or  made,  but  in  lieu  thereof  the  person  who 
might  have  been  required  to  take  or  make  such  oath  or  affidavit 
shall  make  and  subscribe  a  declaration  to  the  same  effect  as  such 
oath  or  affidavit. 

[Sect.  15.  "  '  And  whereas  an  act  was  passed  in  the  fifth  year  of  Declaration 
the  reign  of  his  late  majesty  King  George  the  Second,  intituled  *  An  JJJoiihrand 
Act  for  the  more  easy  Recovery  of  Debts  in  His  Majesty's  Planta-  Affidavits  re- 
tions  and  Colonies  in  America:*  And  whereas  another  act  was  passed  Vto^cA, 
in  the  fifty-fourth  year  of  the  reign  of  his  late  majesty  King  George  and  94  Geo.  3, 
the  Third,  intituled  '  An  Act  for  the  more  easy  Kecovery  of  Debts  ^'  *^' 
in  his  Majesty's  Colony  of  New  South  Wales  :*  And  whereas  it  is 
expedient  that  in  future  a  declaration  should  be  substituted  in  lieu 
of  the  affidavit  on  oath  authorized  and  required  by  the  said  recited 
acts  ;*  be  it  therefore  enacted.  That  from  and  after  the  commence- 
ment of  this  act,  in  any  action  or  suit  then  depending  or  thereafter 
to  be  brought  or  intended  to  be  brought  in  any  court  of  law  or 
equity  within  any  of  the  territories,  plantations,  colonies,  or  depen- 
dencies abroad,  being  within  and  part  of  his  majesty's  dominions, 
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«&«Wi(i.4,  for  or  relating  to  any  debt  or  account  wherein  any  person  residing 

^if^I —  in  Great  Britain  and  Ireland  shall  be  a  party,  or  for  or  relating  to 

any  lands,  tenements,  or  hereditaments  or  other  property  situate^ 
lying,  and  being  in  the  said  places  respectively,  it  shall  and  may  be 
lawful  to  and  for  the  plaintiff  or  defendant^  and  also  to  and  for  any 
witness  to  be  examined  or  made  use  of  in  sudi  action  or  auk,  to 
▼erify  or  prove  any  matter  or  tiling  relating  thereto  by  solenm  de- 
claration or  declarations  in  writing  in  the  form  in  the  adiedule 
hereunto  annexed,  made  before  any  justice  of  the  peace,  noimry 
public,  or  otlier  officer  now  by  law  authorized  to  administer  mk  oatb« 
and  certilSed  and  transmitted  under  the  signature  and  teal  of  aoy 
Btich  justice,  notary  public  duly  admitted  and  practising,  or  other 
officer,  which  declaration,  and  every  declaration  relative  to  such 
matter  or  thing  as  aforesaid,  in  any  foreign  kingdcnn  or  fltale»  or  to 
the  voyage  of  any  ship  or  vessel,  every  such  justice  of  the  peaee« 
notary  public,  or  other  officer  shall  be  and  he  is  hereby  audborixed 
and  empowered  to  administer  or  receive ;  and  every  dedaration  ao 
made,  certified,  and  transmitted  shall  in  all  sik^  actions  Mftd  auils 
be  allowed  to  be  of  the  same  force  and  effect  as  if  the  person  or 
persons  making  the  same  had  appeared  and  sworn  or  affirmed  the 
matters  contained  in  such  declaration  vivd  voce  in  open  eourt,  or 
upon  a  commission  issued  for  the  examination  of  witnesses  or  of 
any  party  in  such  action  or  suit  respectively;  provided  that  in 
every  such  declaration  there  shall  be  expressed  the  addition  of  the 
party  making  such  declaration,  and  the  particular  place  of  Ua  or 
her  abode. 
Declaration  [Sect.  1 6.  **  That  it  shall  and  may  be  lawful  to  and  for  any  attest- 
gafficicQ"to  ^"S  witness  to  the  execution  of  any  will  or  codicil,  deed  or  inatni- 
prpve  execQ-  mcut  in  writing,  and  to  and  for  any  other .  competent  person,  to 
WiH%Qdi«ii  v^i'ify  ^^^  prove  the  signing,  sealing,  publication,  or  delivery  of  any 
&c  such  will,  codicil,  deed,  or  instrument  in  writing,  by  such  declara- 

tion in  writing  made  as  aforesaid,  and  every  such  justice^  notary,  or 
other  officer  shall  be  and  is  hereby  autliorized  and  empowerai  U> 
*       administer  or  receive  such  declaration. 
Soitson  be-        [8ect.  17.  '*  That  in  all  suits  now  depending  or  h^eafWr  to  be 
Maje^sty^obc  ^^^ught  in  any  court  of  law  or  equity  by  or  in  behalf  of  his  mijesty, 
prove<i  by      his  hdrs  and  successors,  in  any  of  his  said  ms^esty's  territorieSi 
Deciaratioo.    plantations,  colonies,  possessions,  or  dependencies,  for  or  relatnig 
to  any  debt  or  account,  that  his  majesty,  his  heirs  and  successors, 
shall  and  may  prove  his  and  their  debts  and  accounts  and  examine 
his  or  dieir  witness  or  witnesses  by  declaration,  in  like  manner  as 
any  subject  or  subjects  is  or  are  empowered  or  may  do  by  this  pre- 
sent act. 
Votontar^  [Sect.  18.  **  *  And  whereas  it  may  be  necessary  and  proper  in 

S^iiVForm  "**"y  ^^^"  ^®'  herein  specified  to  require  confirmation  of  written 
in  the  Schc-  instruments  or  allegations,  or  proof  of  debts,  or  of  the  execution  of 
takwT*^  ^  deeds  or  other  matters ;'  be  it  therefore  further  enacted,  That  it 
shall  and  mav  be  lawful  for  any  justice  of  the  peace,  notary  pubiici 
or  other  officer  now  by  law  authorized  to  administer  an  oath«  to 
take  and  receive  the  declaration  of  any  person  voluntarily  making 
the  same  before  him  in  the  form  in  the  schedule  to  this  set  annexed ; 
and  if  any  declaration  so  made  shall  be  false  or  untrue  in  any  aaa- 
terial  partioular^  Uie  person  wilfully  making  auch  fabe  dedarnliOn 
shall  be  deemed  guilty  of  a  misdemeanor. 


[Sect  19.  " That  whenever  any  declaration  shall  be  made  and  6&6wm.4, 
subscribed  by  any  p^rioo  or  iiersons  U9d?r  or  ip  pursuance  of  the  — t^ — 
provisions  of  this  act,  or  any  of  them,  all  and  every  such  fees  or  fee  5f"bie^n^ 
as  would  have  bec^  4iie  m4  payable  oo  the  taking  or  making  any  DKUrationt 
legal  oath,  solemn  affirmation,  or  affidavit  shall  be  in  like  manner  }°eu**iheiwr!° 
due  and  payable  upon  making  and  subscribing  such  declaration. 

[Sect.  20.  "  That  in  all  cases  where  a  declaration  in  lieu  of  an  Declarations 
oath  shall  have  been  substituted  by  this  ^ct,  or  by  virtue  of  any  po^*Jr«?* 
power  or  authority  hereby  giv€«^  or  wbere  a  declaration  is  directed  icribed  by 
or  authorized  to  be  made  i^id  subscribed  under  the  authority  o[  ^^^°^^* 
this  act,  or  of  any  power  hereby  given,  although  the  same  be  not 
substknted  in  tieu  of  aa  oath  heretofore  legally  taken,  audi  deda<- 
ndoo,  videaa  odiersriae  directed  under  Jdift  powers  hereby  giveoi 
flhail  be  in  the  fyrm  jHrescrihed  in  the  schedule  hereunto  amiexed# 

[Seet.  2h  ^  Tha(  w  Aoy  case  where  a  declaration  is  substitute  Penoiu  mak- 
bn  aa  oath  under  the  autlmity  of  this  act;  or  by  virtue  of  any  power  DMUratioo 
or  authority  hereby  given,  or  is  directed  and  authorised  to  be  made  deemed  gaUty 
and  subscribed  under  the  authority  of  this  act,  or  by  virtue  of  any  ®' "  **"***" 
power  herel^  given,  any  person  who  shall  wilfully  and  corruptly 
make  and  subscribe  any  such  declaration,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  deemecT  guilty  of  a  mis- 
demeanor. 

[Sect.  ftSt,  ''That  this  aet  shall  commence  and  take  effect  from  CommeDce- 
aad  aAer  the  first  day  of  October  in  this  present  year,  the  year  ni  '°«*>*  or  Act. 
our  Lord  one  thouaaad  eight  hundred  and  thirty-five* 

[^  ScHEDCuB  referred  to  by  the  foregoing  act. 

["  /,  A,  B,f  do  solemnly  and  sincerely  declare,  that  ■  and  I 
make  this  solemn  dectaratton  conscientiously  believing  the  same  to  he 
true,  and  by  virtue  of  the  provisions  of  an  act  made  and  passed  is  the 

year  of  the  reign  of  hss  present  majesty,  intUuied  *  An  Jd,'  [here 

insefit  Che  (title  of  this  act(e)J." 


meaner. 


j4.M  Mi  was  an  offiee  performed  at  funeralsi  when  the  <^rp6e 
was  in  tlie  cfaurdi^  and  beSote  it  was  buried ;  which  afterwards 
came  to  be  arnHVorsary,  aad  then  money  or  lands  were  given 
towards  the  maintenance  of  a  priest  who  should  perform  this 
oftce  eir^ry  year  (/)* 


li^ 


(/g\  ^^  the  4^thi  of  jumrB,  see  simoiiy^  see  tliat  jtltle ;  and  generaHv 
Stepnen  on  Criminal  Law,  p.  303 ;  on  the  subject  of  oaUis,  Dr.  Paley  s 
4if  wit^easH^  jMi.  30i ;  j9(  xpei^bers  Chapter  on  O^tiasi,  Mwtl  and  Political 
of  parliament,  ibid.  15,  18;  an4asto  *  Phiioso|ihy. — Co.] 
the  unkwftd  irinn'iijmgWMg wd  tijpng  (/)  NeU.  tit.  Qhit;  Ayl.  Par.  395; 
them,  ibid.  59,    F^4heeatt  against 
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®fiIatiDn0— See  i&tUtingi^. 


iSbtrntiOM—See  i&tltving9< 


Offerings,  oblations,  and  obventums,  are  one  and  the 
same  thing:  though  obvention  is  the  largest  word.  And  under 
these  are  comprehended,  not  only  those  small  customary  sums 
commonly  paid  by  every  person  when  he  receives  the  sacra- 
ment of  the  Lord's  Supper  at  Easter,  which  in  many  places  is 
by  custom  twopence  from  every  communicant,  and  in  London 
fourpence  a  house,  but  also  the  customary  payment  for  mar- 
riages, christenings,  churchings,  and  burials  (A). 

The  term  oblation,  in  the  canon  law,  means  whatever  is  in 
any  manner  offered  to  the  church  by  the  pious  and  faithful, 
whether  it  be  moveable  or  immoveable  property  (i).  These 
ofierings  were  given  on  various  occasions,  such  as  at  burials 
and  marriages,  by  penitents,  at  festivals,  or  by  will.  But  they 
were  not  to  be  received  from  persons  excommunicated,  or  who 
had  disinherited  their  sons,  or  been  guilty  of  injustice,  or  had 
oppressed  the  poor.  Such  offerings  constituted  at  first  the 
chief  revenues  of  the  church.  When  established  by  custom, 
they  may  now  be  recovered  as  small  tithes  before  two  justices 
of  the  peace,  by  the  7  &  8  Will.  3,  c.  6,  and  subsequent  acts  (A). 
Offerings  are  made  at  the  holy  altar  by  the  king  and  queen 
twelve  times  in  the  year  on  festivals  called  offering  days,  and 
distributed  by  the  dean  of  the  chapel  to  the  poor.  James  the 
First  commonly  offered  a  piece  of  gold,  having  the  follow- 
ing mottos :  Quid  retribtiam  domino  pro  omnibus  quce  tribuit 
mihi?  Cor  contritum  et  humiliatum  non  despiciet  DeusiJ). 
The  money  in  lieu  of  these  accustomed  offerings  is  now  fixed 
at  fifly  guineas  a  year,  and  paid  by  the  privy  purse  annually 
to  the  dean  or  his  order;  for  the  distribution  of  which  offertory 
money,  the  dean  directs  proper  lists  of  poor  people  to  be  made 
out  (m). 

Concerning  which,  it  is  enacted  by  the  statute  of  the  2  &  3 
Edw.  6,  c.  13,  "  that  all  persons  which  by  the  laws  or  customs 
of  this  realm  ought  to  make  or  pay  their  offerings,  shall  yearly 
well  and  truly  content  and  pay  the  same  to  the  parson,  vicar, 
proprietor,  or  their  deputies  or  farmers,  of  the  parishes  where 
they  shall  dwell  or  abide ;  and  that,  at  such  four  offering  days, 

(g)  [See  flUbOtaMOn,  vol.  i. ;  Co-        (i)   X.5,  40,  29;  Spelm.  inConcil. 
myn^s  Digest,  tit  Prohibition,  G.  11  f    vol.  i.  p.  39. 
and  Ayliffe's  Parergon,  11.— Ed.]  {k)  See  CCt^es,  VII.  9. 

(A)  Wats.  c.  52.  (/)  Lex  Constit.  184. 

(ill)  Ex.  MSS. 


as  at  any  time  heretofore  within  the  space  of  four  years  last  past 
hath  been  used  and  accustomed  for  the  payment  of  the  same ; 
and  in  defauh  thereof,  to  pay  for  the  said  offerings  at  Easter 
then  next  following.*' 

The  four  offering  days  are  Christmas,  Easter,  Whitsuntide,  Poor  oirer. 
and  the  feast  of  the  dedication  of  the  parish  church  («)•  *"*  '^"^•* 

Concerning  the  offerings  at  Easter,  it  is  directed  by  the  ByRabric. 
rubric  at  the  end  of  the  communion  office,  that  ''  yearly  at 
Easter,  every  parishioner  shall  reckon  with  the  parson,  vicar, 
or  curate,  or  his  or  their  deputy  or  deputies,  and  pay  to  them 
or  him  all  ecclesiastical  duties,  accustomably  due,  then  and  at 
that  time  to  be  pidd.*' 

And  it  hath  been  decreed,  that  Easter  offerings  are  due  of  orcomnMi 
common  'right,  and  not  by  custom  only  (o) ;  B.  Gilbert  said,  ^^' 
that  offerings  were  a  compensation  for  personal  tithes  (p). 

Offerings  are  due  by  the  common  law  at  the  rate  of  twopence 
per  head  (9).  And  the  same  point  was  again  determined  in 
Carthew  v.  Edwards^  Trin.,  1740,  in  the  Exchequer;  but  by 
custom  it  may  be  more.  In  London,  it  is  mentioned  in  several 
books  of  authority,  that  a  groat  a  house  is  due  (r) ;  but  I  have 
not  discovered  on  what  this  opinion  of  a  groat  a  house  for 
offerings  in  London  is  founded.  Hobart  refers  to  the  statute, 
but  does  not  mention  any  statute  in  particular.  Now,  by  the 
Stat.  37  Hen.  8,  c.  12,  s.  12,  every  householder  in  London  pay- 
ing lOs.  rent  or  above,  shall  be  discharged  of  offerings ;  but  his 
wife  and  children,  or  others,  taking  the  rites  of  the  church,  at 
Easter  should  pay  twopence  each  for  their  offerings  yearly. 
And  London  is  excepted  out  of  the  27  Hen.  8,  c.  20,  by  s.  2, 
and  out  of  2  &  3  Edw.  6^  c.  13,  by  s.  12,  and  out  of  7  &  8 
Will.  3,  c.  6,  by  s.  5.  To  suits  in  Ecclesiastical  Courts  for 
tithes  in  London,  a  prohibition  is  grantable  (^ ).  So  where 
there  is  a  suit  in  the  Ecclesiastical  Court  for  a  modus,  if  the 
modus  be  denied,  and  the  court  proceeds,  a  prohibition  shall 
be  granted  (0*  Eor  the  Ecclesiastical  Court  cannot  try  a  cus- 
tom or  a  prescription :  and  the  reason  applies  to  offerings  when 
claimed  by  custom  or  prescription  (t<). 

So  in  the  case  of  Carthew  v.  Edwards^  T.,  1749,  it  was  de- 
creed by  the  Court  of  Exchequer,  that  Easter  offerings  were 
due  to  the  plaintiff*  of  common  right,  after  the  rate  of  twopence 
a  head  for  every  person  in  the  defendant's  family  of  sixteen 
years  of  age  and  upwards,  to  be  paid  by  the  defendant. 

Besides  the  oblations  on  the  four  principal  festivals,  there  Four  prioci- 
were  occasional  oblations  upon  particular  services  :  of  which  p«'^«»**^"^"- 
there  were  some  free  and  voluntary,  which  the  parishioners  or 
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n)  Gibs.  739.  Canon,  edit.  1687,  p. 427;  WaU.  585. 

o)  Laurence  v.  JoTiet,  Bunb.  173.  (s)  Hob.  11 ;  2  Inst.  659. 

(p)  Egerton  v.  StiU,  ibid.  198.  \t)  Palm.  440 ;      Sieioard's  cate, 

Iq)  Bunb.  173,  pi.  425.  LatcK210;  Noy,  81,  S.  C. 

(r)  Hob.   11 ;    Godolph.  Repert.  (u)  Sexjt  HilVa  MS.  notes. 
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others  were  not  bound  to  perform  but  ad  libitum  ;  there  were 
others  by  custom  certain  and  obligatory,  as  those  for  marriages, 
christenings,  churching  of  women,  and  burials  (j;). 

Those  offerings  which  were  free  and  voluntary  are  now  va- 
nished, and  are  not  comprehended  within  the  aforesaid  statute; 
but  those  that  were  customary  and  certain,  as  for  communicants, 
marriages,  christenings,  churching  of  women,  and  burials,  are 
confirmed  to  the  parish  priests,  vicars,  and  curates  of  the  parishes 
where  the  parties  live  that  ought  to  pay  the  same(y). 

Particularly,  at  the  burial  of  the  dead,  it  was  a  custom  for 
the  surviving  friends  to  offer  liberally  at  the  altar  for  the  use  of 
the  priest,  and  the  good  estate  of  the  soul  of  the  deceased  (2). 

And  from  hence  the  custom  still  continueth  in  many  places 
of  bestowing  alms  to  the  poor  on  the  like  occasions. 

These  oblations  were  anciently  due  to  the  parson  of  the  pa- 
rish that  officiated  at  the  mother  church  or  chapel  that  had 
parochial  rates ;  but  if  they  were  paid  to  other  chapels  that  had 
not  any  parochial  rates,  the  chaplains  thereof  were  accountable 
for  the  same  to  the  parson  of  the  mother  church  (a). 

By  the  statute  of  Circumspecti  agatis,  13  Edw.  1,  ^'  If  a  par- 
son demands  of  his  parishioners  oblations  due  and  accustomed, 
such  demand  shall  be  made  in  the  Spiritual  Court ;  in  which 
case  the  spiritual  judge  shall  have  power  to  take  knowledge, 
notwithstanding  the  king's  prohibition." 

But  Sir  Simon  Degge  conceiveth,  that  an  action  also  may  be 
formed  upon  the  statute  at  the  common  law  (ft). 

[[These  offerings  are  especially  exempted  from  the  operation 
of  the  Tithe  Commutation  Acts  (see  title  ^ft^00),  and  may 
be  recovered  with  other  oblations  and  obventions  before  the 
justices  of  the  peace,  under  the  Small  Tithe  Acts.  By  4  &  5 
Vict  c.  36  (c),  it  is  enacted. 


BaactmeDtt        ["  That  from  and  afler  the  passing  of  this  act  all  the  enactments 

aodProTi-       of  5  r 

dt^  Act  Ve.   courts  in  England,  in  respect  of  tithes,  oblations,  and  compositions 


and  ProTi-     of  5  &  6  Will.  4,  respecting  proceedings  in  any  of  her  majesty's 


SSiS  f^  ?f /»'  '">«1"  t^«  y«"'y  ^"jJ^e  often  pounds,  and  of  any  great  or  amaU 

the  Recovery  tithes,  moduses,  Compositions,  rates,  or  other  ecclesiastical  dues  or 

Tiibettlui  demands  whatsoever,  of  or  under  the  value  of  fifty  pounds,  with- 

otber  Eccic-  held  by  any  Quaker,  shall  extend  and  be  applied  to  all  the  eccle- 

SSlSinr  iiastical  courts  in  England." 


■n  Eeeieiiii- 
tlcal  Conrtf 
In  Eodand. 


Hmtial—See  titles  iStftLnttllOV  and  av^lftaton. 

(x)  Deg.  p.  2,  c.  23 ;  IBurdeaux  v.  I^mson,  3  Keb.  523.— Ed.] 
V.  Lancaster,  1  Salk.  332 ;  Dean  and  (c)  ["An  Act  to  amend  an  Act  of 
Ch.  of  Exeter's  case,  ib.  334.— Ed.]  the  Fifth  and  Sixth  Years  of  Ring 
(y)  Ibid.  William  the  Fourth,  <  for  the  more 
fjr)  Ken.  Par.  Ant.  Gloss.  easy  Recovery  of  Tithes ;'  and  to 
[a)  God.  427.  take  away  the  Jurisdiction  fiom  the 
(6)  D^.  p.  2,  c.  23.  [See  also  the  Ecclesiastical  Courts  in  all  Matters  re- 
cases  of  JVtiin  V.  Dean  and  Chapter  lating  to  Tithes  of  a  certain  Amount." 
of  York,  2  Keb.  778 ;  and  Andrews  —Ed.] 
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•ytitH— Sec  l8i0l^g|MI« 


Ordinal,  ordinakf  was  that  book  which  ordered  the 
raanner  of  peribnning  diTine  service :  and  seemeth  to  be  the 
same  which  was  called  the  pie  or  partuis,  and  sometiaoes  /wr- 
tifiniuiH  (c)« 


sa 


B3£ 


Ordinary,  ardinarius  (which  is  a  word  we  have  received 
frotn  the  civil  law),  is  he  who  hath  the  proper  and  regular 
jtnrisdictioliy  as  of  course  and  of  connnmi  right ;  in  opposition 
to  persons  who  are  extraordinarily  appointed  (</)« 

In  some  acts  of  parliament  we  find  the  bishop  to  be  called 
ordinary,  and  so  he  is  taken  at  the  common  law,  as  having 
ordinary  jurisdiction  in  causes  ecclesiastical ;  albeit  in  a  more 
general  acceptation,  the  word  ordinary  signifieth  any  judge 
authorized  to  take  cogmzance  of  causes  in  his  .own  proper 
right,  as  he  is  a  magistrate,  and  not  by  way  of  deputation  or 
delegation  (e). 


^rdinattott^ 
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L  Of  the  Order  of  Priests  and  Deacons  in  the  Church, 
1.  The  word  priest  is  nearly  the  same  in  all  Christian  Ian-  Oritinof  ibe 

(c)  Lind.  251.  (d)  Swinb.  380.  (e)  God.  23. 


Wonli  Priest 

BDd  DcflCOQ. 
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Orders  Dot  a 
SaeramenL 


Aotiqaity  of 
Priests  and 
Deaeoos  in 
the  Chnreh. 


a^tbfnatfon. 

guages :  the  Saxon  is  preost ;  the  German^  preUter;  the  Belgic, 
priester,'  the  Swedish,  prest ;'  the  GalWc,  prestre ;  the  Italian^ 
prete ;  the  Spanish,  preste ;  all  evidently  enough  taken  from 
the  Greek  TrgBtrfivregog  (/), 

In  like  manner,  the  word  deacon,  with  little  variation,  runneth 
through  all  the  same  languages;    deduced  from  the  Greek 

2,  Art.  35.  "  Orders  are  not  to  be  accounted  for  a  sacrament 
of  the  Gospel ;  as  not  having  the  like  nature  of  sacraments  with 
baptism  and  the  Lord's  Supper ;  for  that  they  have  not  any 
visible  sign  or  ceremony  ordained  of  God." 

S.  "  It  is  evident  unto  all  men  diligently  reading  the  Holy 
Scripture  and  ancient  authors,  that  from  the  apostles  time  there 
have  been  these  orders  of  ministers  in  Christ's  Church ;  bishops, 
priests  and  deacons.  Which  officers  were  evermore  had  in 
such  reverend  estimation,  that  no  man  might  presume  to  exe- 
cute any  of  them,  except  he  were  first  called,  tried  and  exa- 
mined, and  known  to  have  such  qualities  as  are  requisite  for 
the  same ;  and  also  by  public  prayer,  with  imposition  of  hands, 
were  approved  and  admitted  thereunto  by  lawful  authority  (A).'' 

Bishops,  Priests,  and  Deacons. "j-^Besides  these,  the  Church 
of  Rome  hath  five  others :  viz.,  subdeacons,  acolyths,  exorcist, 
readers,  and  ostiaries.  1.  The  subdeacon,  is  he  who  delivereth 
the  vessels  to  the  deacon,  and  assisteth  him  in  the  administra^ 
tion  of  the  sacrament  of  the  Lord's  Supper.  S.  The  acolyth, 
is  he  who  bears  the  lighted  candle  whilst  the  Gospel  is  in 
reading,  or  whilst  the  priest  dbnsecrateth  the  host.  3.  The 
exorcist,  is  he  who  abjureth  evil  spirits  in  the  name  of  Almighty 
God  to  go  out  of  persons  troubled  therewith.  4.  The  reader, 
is  he  who  readeth  in  the  Church  of  God,  being  also  ordained 
to  this,  that  he  may  preach  the  word  of  God  to  the  people. 
5.  The  ostiary,  is  he  who  keepeth  the  doors  of  the  church, 
and  tolleth  the  bell.  These,  though  some  of  them  ancient, 
were  human  institutions,  and  such  as  come  not  under  the  limi- 
tation which  immediately  precedes,  \Jrom  the  apostles'  time"] ; 
for  which  reason,  and  because  they  were  evidently  instituted 
for  convenience  only,  and  were  not  immediately  concerned  in 
the  sacred  offices  of  the  Church,  they  were  laid  aside  by  our 
first  reformers  (i). 

That  no  Man  might  presume  to  execute  any  o/*fA«n.]— And 
to  this  purpose,  the  rule  laid  down  in  the  canon  law  is,  that  if 
any  person,  not  being  ordained,  shall  baptize,  or  exercise  any 
divine  office,  he  shall  for  his  rashness  be  cast  out  of  the 
church,  and  never  be  ordained  (A). 

Except  he  were  first  caZferf.]— Accordingly  in  the  several 
offices,  the  person  to  be  admitted  is  first  examined  by  the 


(J)  Jun.  Etym. 

fe)Id. 

{h)  Preface  to  the  Forms  of  Con- 


secration and  Ordination, 
(t)  Gibs.  99. 
{k)  Gibs.  138. 


archbishop  or  bishopi  whether  he  thinks  or  is  persuaded  that 
he  is  truly  called  thereunto,  according  to  the  will  of  Christy 
and  the  due  order  of  this  realm. 

IVied^  examined,  and  known.'] — By  the  office  of  ordination, 
when  the  archdeacon  or  his  deputy  presenteth  unto  the  bishop 
the  persons  to  be  ordained,  the  bishop  says,  "  Take  heed  that 
the  persons  whom  you  present  unto  us,  be  apt  and  meet  for 
their  learning  and  godly  conversation,  to  exercise  their  ministry 
duly  to  the  lionour  of  God  and  the  edifying  of  his  Church.'* 
To  which  he  answereth,  "  I  have  inquired  of  them,  and  also 
examined  them,  and  think  them  so  to  be.*' 

Imposition  of  Hands.] — This  was  always  a  distinction  be- 
tween the  three  superior,  and  the  five  forementioned  inferior 
orders ;  that  the  first  were  given  by  imposition  of  hands,  and 
the  second  were  not(/). 

[[Hear  the  learned  Wheatley  (m)  on  this  subject : — "  And 
to  what  has  been  said,  we  might  for  farther  proof  add  the  joint 
testimony  of  all  Christians  for  near  fifteen  hundred  years  to- 
gether ;  and  challenge  our  adversaries  to  produce  one  instance 
of  a  valid  ordination  by  presbyters  in  all  that  time.  It  seems 
therefore  very  strange  that  if  presbyters  ever  had  the  power  of 
ordination,  that  they  should  tamely  give  up  their  rignt,  with* 
out  any  complaint,  or  so  much  as  having  any  thing  upon 
record  to  witness  their  original  authority  to  after  ages.  In 
short,  we  have  as  much  reason  to  believe  that  the  power  of 
ordination  is  appropriated  to  those  we  now  call  bishops,  as  we 
have  to  believe  the  necessary  continuance  of  any  one  positive 
ordinance  in  the  Gospel.'*  *^  And  now  (to  sum  up  all  that  has 
been  said  in  a  few  words)  a  commission  to  ordain  was  given  to 
none  but  the  apostles  and  their  successors ;  and  to  extend  it  to 
any  inferior  order  is  without  warrant  in  Scripture  or  antiquity. 
For  every  commission  is  naturally  exclusive  of  all  persons 
except  those  to  whom  it  was  given.  So  that  since  it  does  not 
appear  that  the  commission  to  ordain,  which  the  apostles  re- 
ceived from  our  Saviour,  was  ever  granted  to  any  but  such  as 
must  be  acknowledged  to  be  a  superior  order  to  that  of  pres- 
byters, which  superior  order  is  the  same  with  that  of  those  we 
now  call  bishops,  therefore  it  follows  that  no  others  have 
any  pretence  thereunto ;  and  consequently  none  but  such  as 
are  ordained  by  bishops  can  have  any  title  to  minister  in  the 
Christian  Church." 

[[In  a  case  where  it  was  supposed  that  ordination  had  been  street  or  Or- 
illegally  conferred  upon  a  candidate  who  had  not  attained  the  cinfen!ld!'^* 
age  of  twenty-four.  Sir  W.  Scott  (Lord  Stowell)  was  consulted 
as  to  whether  evidence  of  this  fact  would  be  achnitted  in  order 
to  show  that  an  act  done  by  him  as  priest  was  null  and  void  ? 

ro  Gibs.  99. 

[m)  [Wheadey  oo  the  Book  of  Common  Prayer,  chap.  2,  sect.  3.] 
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491  i^niMtion* 

Opinum, 

[["  It  appears  to  me  that  the  ordinaticMi  would  be  conclusive 
as  to  all  legal  qualifications  of  the  party^  and  that  evidence 
could  not  be  received  to  show  that  it  had  been  illegally  con- 
i&rred  and  wasr  invalid. 

"  Nov.  1794.  Wm.  Scott/' 

[[And  it  is  laid  down  in  Roller  that  aftef  indoetion  a  man 
cannot  be  deprived  for  any  fault  in  his  institution  (»)«-^Ed.3 

IL  Of  the  Form  cf  ordaining  Priests  and  DeaconSf  annexed 

to  the  Book  of  Common  Prayer* 

Formesu-         I*  It!  tlic  liturgy  established  in  the  second  yeat  of  King 
^Bdw.fl.****  Edward  VI.,  there  was  also  a  form  of  consecrating  smd  otdsiin^ 
ing  of  bishop,  priests  and  deacons ;  not  much  diflferitig  irom 
the  pfesent  form. 
All  other  Z.  Afterwards,  by  the  3  ft  4  E^w.  6/  c.  10,  ft4  I,  il  ir^ 

Forms  abo-    ftr^acted,  that  ♦'  all  books  heretofore  used  for  service  of  the 
church,  other  than  such  as  shall  be  set  forth  by  the  king's 
majesty,  shall  be  clearly  abolished." 
Form  an.  3.  And  by  the  5  ft  6  Edw.  6,  c.  1 ,  it  is  thus  enacted ;  *^  The 

SJiSf  Jf  *^*  Jt^ng,  with  the  assent  of  the  lords  and  commons  in  pariiament, 
Common       hath  auncxcd  the  Book  of  Common  l^rayer  to  this  present 
statute ;  adding  also  a  form  and  manner  of  making  and  conse* 
Crating  of  archbishops,  bishops,  priests,  and  deacons,  to  be  of 
Hke  force  and  authority  as  the  Book  of  Connnon  Prayer  (o)." 
Estabiubed        4.  And  by  Art.  36,  "  The  Book  of  Consecration  of  Arch* 
nu»?AJuiilJ.'  bishops  and  Bishops,  and  ordering  of  Priests  and  Deacons, 
ktely  iiet  forth  in  the  time  of  Edward  VL,  and  <5onfirm6d  at 
the  same  time  by  authority  of  parliament,  d^^h  ^onrCain  all 
things  necessary  to  such  consecration  and  ordering  ^  neither 
hath  it  any  thing,  that  of  itself  is  superstitious  and  Ungodly. 
And  therefore,  whosoever  are  consecrated  or  ordered  according 
to  the  rites  of  that  book,  since  the  second  year  of  the  fore- 
named  King  Edward  unto  this  time,  or  hereafter  shall  be  con- 
secrated or  ordered  according  to  the  same  rites  \  we  declare  all 
such  to  be  rightly,  orderly,  and  lawfully  consecrated  and 
Ordered.** 
By  cajion.         5.  And  by  Can.  8,  **  Whosoever  shall  affirm  or  teacby  that 
the  form  and  manner  of  making  and  consecrating  bishops, 
priests  and  deacons,  containeth  any  thing  that  is  repugnant  to 
the  word  of  God ;  or  that  they  who  are  made  bishops,  priests 
or  deacons,  in  that  form,  are  not  lawfully  made,  nor  might  to  be 
accounted  either  by  tbemselves  or  others  to  be  truly  eHhiff 
bishops,  priests,  or  dencons,  tintit  (hey  hove  sotne  other  ddling  to 
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n)  [2  RoUe,  282,  345.] 

5  &  6  fidW.  6,  <*.  1,  g.  5 ;  Sf  Efe.  c.  1. 


those  divJne  ofRe&t  i  let  fiim  fe  tecfc^mrnunieaMd  ipmfaetd^  fi6t 
to  be  restored,  until  he  repent,  and  pnbficty  tcvok^  fifftch  his 
wicked  errors-** 

6.  And  by  the  Act  of  Uniformity  of  the  15  A  14  Car.  2^  By  Act  ©r 
c.  4,  g.  2f,  it  is  enacted  as  foBoweth :  "  All  ministers  in  ef  ery  P«'>*«"ent- 
place  of  public  worship  shall  be  boirnd  to  use  the  xnorning  and 
evening  prayer,  administratiow  of  the  sacraments,  aftd  all  other 
the  public  and  common  prayer,  in  such  order  and  form  as  is 
mentioned  in  the  book  annexed  U)  this  present  act,  and  inti* 
tuled,  *  The  Book  of  Common  Prayer  and  administration  of 
the  Sacraments,  and  other  Rites  and  Ceremonies  of  the  Church 
of  England,  together  with  the  Psalter  or  Psalms  of  David, 
pointed  as  they  are  to  be  sung  or  said  In  Churches  j  and  the 
Form  or  Manner  of  making,  ordaining,  and  consecrating  of 
Bishops,  Priests,  and  Deiksons/  " 

Sect.  30,  31.  '^  And  all  subscriptions  to  be  made  to  the 
Tfairty-^mne  Articles  shall  be  construed  to  extend  (touching  the 
said  dbirty-slxth  article  nbove  reeiled)  to  the  book  eontaining 
the  ferm  and  imnner  of  making,  ordaining  and  consecrating  of 
bishops,  priests,  and  deacons  in  this  act  mentioned^  as  the 
Msne  did  hei'etofore  extend  unto  the  book  set  forth  in  the  time 
of  Kim  Edwsrd  VL 


III.  Of  the  7%me  and  Place  fot  Ordination. 

L  By  Can.  31^  **  ForaEsrauch  as  the  andent  finthers  of  the  Time, 
church,  led  by  example  of  the  apostlesy  appointed  prayers  and 
fasts  to  be  used  at  the  solemn  ordering  of  mnisters }  and  to 
that  purpose  allotted  certain  times,  in  which  only  sacred  orders 
iright  be  given  ot  conferred;  we,  following  their  hoty  and 
religious  esuMii^^  do  constitute  and  decree^  that  no  deacons 
or  ministers  be  made  and  ordamed,  but  only  upon  Sundays 
iflltnediately  following  Jgimia  quatuor  temporum,  commonly 
catted  ember  weekcf,  appoifiled  in  ancient  time  for  prayer  and 
fostbig,  (purposely  for  wis  cause  at  the  first  institution,)  and  so 
c^mtimied  at  ibts  d«y  in  the  Church  of  England." 

.^id  by  the  preface  to  the  forms  of  consecration  and  ordi^ 
nation  H  is  prescribed,  that  the  bishop  may  at  the  times  ap- 
pointed in  the  canon,  of  else  upon  urgent  occasion  on  some 
oth^  &vtoA»j  or  holiday  in  tho  face  of  the  churchy  admit 
deacons  and  priests. 

But  this  might  not  be  done,  at  other  times  than  is  directed 
by  the  canon,  at  the  sole  disctetion  of  the  bishop,  but  he  was 
to  have  the  archbishop's  dispensation  or  licence,  as  the  practice 
was :  and  this  was  understood  to  be  a  special  prerogative  of  the 
see  of  Romc^  hi  the  times  of  popery.  But  as  the  rubric  made 
in  the  time  of  King  Edward  the  Sixth,  and  continued  in  the 
last  revisal  of  the  Common  Prayer,  seems  to  leave  it  to  the 
judgment  of  the  Insbc^y  Without  any  direction  to  kute  recourse 
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to  the  archbishop,  it  may  be  a  question  whether  such  dispen- 
sation be  now  necessary  (p). 
Place.  2.  And  this  to  be  done  in  the  cathedral,  or  parish  church 

where  the  bishop  resideth  (g). 

So  that  the  bishop's  jurisdiction  as  to  conferring  of  orders  is 
not  confined  to  one  certain  place,  but  he  may  ordain  at  the 
parish  church  where  he  shall  reside ;  and  the  Irish  bishops  do 
sometimes  ordain  in  England ;  but,  regularly,  leave  ought  to 
be  obtained  of  the  bishop  within  whose  diocese  the  ordination 
is  performed  (r). 

And  this  is  agreeable  to  the  rule  of  the  ancient  canon  law ; 
which  directeth,  that  a  bishop  shall  not  ordain  within  the 
diocese  of  another,  without  the  licence  of  such  other  bishop  (*)• 

IV.  Of  the  Qualification  and  Examination  of  Persons  to  he 

ordained  (Jt). 

Age.  1.  By  Can.  34,  '^No  bishop  shall  admit  any  person  into 

sacred  orders  except  he,  desiring  to  be  a  deacon^  is  three  and 
twenty  years  old,  and  to  be  a  priest  four  and  twenty  years 
complete." 

And  by  the  preface  to  the  form  of  ordination :  "None  shall  be 
admitted  a  deacon  except  he  be  twenty-three  years  of  age,  wn- 
less  he  have  a  faculty^  and  every  man  which  is  to  be  a<hnitted 
a  priest  shall  be  full  lour  and  twenty  years  old." 

Unless  he  have  a  Faculty^ — So  that  a  faculty  or  dispen- 
sation is  allowed,  for  persons  of  extraordinary  abilities  to  be 
admitted  deacons  sooner  (u). 

Which  faculty  (as  it  seemeth)  must  be  obtained  from  the 
Archbishop  of  Canterbury. 

And  by  the  statute  of  the  13  Eliz.  c.  IS,  "  None  shall  he 
made  minister,  heing  under  the  age  of  four  and  twenty  yearsJ** 

And  in  this  case  there  is  no  dispensation  (v). 

Note,  here  it  may  be  proper  to  observe  once  for  all,  the 
equivocal  signification  of  the  word  minister,  both  in  our  statutes, 
canons,  and  rubric  in  the  Book  of  Common  Prayer.  Often- 
times it  is  made  to  express  the  person  officiating  in  general, 
whether  priest  or  deacon ;  at  other  times  it  denoteth  the  priest 
alone,  as  contra-distinguished  from  the  deacon,  as  particularly 
here  in  this  statute,  and  in  Can.  31  aforegoing.  And  in  sucn 
cases,  the  determination  thereof  can  only  be  ascertained  from 
the  connexion  and  circumstances. 

E.>  1  Jac.  2,  Roberts  v.  Pain  (x).  A  person  being  presented 
to  the  parish  church  of  Christ  Church  in  Bristol,  was  libelled 
against,  because  he  was  not  twenty-three  years  of  age  when 

(p)  Gibs.  139.  i.,  for  the  law  on  this  important  sub- 

Iq)  Can.  31.  ject.— £d.] 

(r)  Johns.  34. 
(s)  Gibs.  139 ;  6»,  3,  4, 37. 
u)  [See  tiUe  lisntfUt,  sections  2 
and  3,  £zamination  and  Refusal,  vol. 


fl)r&fnatfon«  45 

made  deacon^  nor  twenty-four  when  made  priest.  A  prohibition 
was  prayed  upon  this  suggestion,  that  if  the  matter  was  true  a 
temporal  loss,  to  wit,  deprivation  would  follow ;  and  that  there- 
fore it  was  triable  in  the  temporal  court :  But  it  was  denied, 
because  so  it  is  also  in  the  case  of  drunkenness  and  other  vices, 
which  are  usually  pimished  in  the  ecclesiastical  courts,  though 
temporal  loss  may  ensue. 

By  the  44  Geo  3,  c.  43,  s.  1,  it  is  enacted,  "that  no  person 
shall  be  admitted  a  deacon  before  he  shall  have  attained  the 
age  of  three  and  twenty  years  complete,  and  that  no  person 
shall  be  admitted  a  priest  before  he  shall  have  attained  the  age 
of  four  and  twenty  years  complete :  and  in  case  any  person 
shall,  from  and  after  the  passing  of  this  act,  be  admitted  a  dea- 
con before  be  shall  have  attained  the  age  of  three  and  twenty 
years  complete,  or  be  admitted  a  priest  before  he  shall  have 
attained  the  age  of  four  and  twenty  years  complete,  that  then 
and  in  every  such  case  the  admission  of  every  such  person  as 
deacon  or  priest  respectively  shall  be  merely  void  in  law,  as  if 
such  admission  had  not  been  made,  and  the  person  so  admitted 
shall  be  wholly  incapable  of  having,  holding  or  enjoying,  or 
being  admitted  to  any  parsonage,  vicarage,  benefice,  or  other 
ecclesiastical  promotion  or  dignity  whatsoever,  in  virtue  of  such 
his  admission  as  deacon  or  priest  respectively,  or  of  any  quali- 
fication derived  or  supposed  to  be  derived  therefi-om :  Provided 
always  that  no  title  to  confer  or  present  by  lapse  shall  accrue 
by  any  avoidance  or  deprivation,  ipso  facto,  by  virtue  of  this 
statute,  but  after  six  months*  notice  of  such  avoidance  or  de- 
privation given  by  the  ordinary  to  the  patron." 

But  nothing  herein  contained  shall  extend,  or  be  construed 
to  extend,  to  take  away  any  right  of  granting  faculties  hereto- 
fore lawfully  exercised,  and  which  now  be  lawfully  exercised 
by  the  Archbishop  of  Canterbury. 

2.  '' Seeing  it  is  dangerous  to  ordain  any  without  a  cer-  Title. 
tain  and  true  title ;  we  do  establish  that  before  the  conferring 
of  orders  by  the  bishop  a  diligent  search  and  inquiry  be  made 
thereof  (y)." 

Can.  33.  "  It  hath  been  long  since  provided  by  many  de- 
crees of  the  ancient  fathers,  that  none  should  be  admitted  either 
deacon  or  priest,  who  had  not  first  some  certain  place  where  he 
might  use  his  function :  According  to  which  examples  we  do 
ordain,  that  henceforth  no  person  shall  be  admitted  into  sacred 
orders,  except  (1)  he  shall  at  that  time  exhibit  to  the  bishop,  of 
whom  he  desireth  imposition  of  hands,  a  presentation  of  him- 
self to  some  ecclesiastical  preferment  then  void  in  the  diocese ; 
or  (2)  shall  bring  to  the  said  bishop  a  true  and  undoubted  cer- 
tificate, that  either  he  is  provided  of  some  church  within  the 
said  diocese  where  he  may  attend  the  cure  of  souls,  or'(3)  some 
minister's  place  vacant  either  in  the  cathedral  church  of  that 

(y)  OOio,  Ath.  16. 
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Soc^e,  or  in  sovm  otber  colhff^ade  ehun:b  therein  also  fiitoate^ 
where  he  m^y  execute  his  ministry ;  or  (4)  that  he  is  a  Mlow, 
or  in  right  as  a  fellow^  or  (5)  tp  be  a  conduct  or  i;;haplain  m 
some  college  in  Canibridge  or  Oxford;  or  (6)  except  he  be  a 
waster  of  arts  of  five  years'  standing,  that  liveth  of  his  own 
ebarge  in  either  of  the  universities ;  or  (7)  except  by  the  Usbpp 
himself  that  doth  ordain  him  minister,  he  be  shortly  after  to  he 
admitted  either  to  some  benefice  or  curateship  then  void.  And 
if  any  bishop  shall  ado^it  any  person  into  the  ministry  that  hath 
aooe  of  these  titles  as  is  aioresaxd,  then  he  shall  keep  ^d 
mainteia  him  irith  all  things  necessary,  till  he  do  prefer  him  to 
some  ecclesiastical  living :  And  if  the  said  bishop  shall  refuse 
so  to  do*  he  shall  be  suspended  by  the  archbishop*  being  a^s- 
sisted  with  another  bishop^  from  giving  of  orders  by  the  space 
of  a  year(2)/' 

No  Person,  &c.] — By  this  branch  of  the  canon,  which  is 
negative  and  exclusive,  one  sort  of  title  that  was  heretofore  very 
common,  is  in  great  measure  taken  away,  viz.  the  title  of  his 
patrimony,  which  we  meet  with  very  frequentlv  among  the  acts 
of  ordination  in  our  ecclesiastical  records ;  ana  not  only  so,  but 
the  title  of  a  pension  or  allowance  in  money  which  is  frequeatly 
speci6ed ;  and  sometimes  the  title  of  a  particular  person  (of 
known  abilities  and  there  named)  without  any  such  specification 
of  an  annual  sum.  And  at  such  titles,  after  the  estate,  sum  or 
the  like^  is  often  added  in  the  acts  of  ordination  (especially 
when  it  was  small)  that  the  party  therewith  acknowledged  him- 
self content,  which  declaration  so  made  and  entered*  was  un- 
derstood to  be  a  discharge  of  the  bishop  ordaining,  from  any 
obligation  to  provide  for  him  (a). 

Jn  the  Catbedral  Church.'] — This  is  only  an  affirmance  of 
what  was  the  law  of  the  church  before ;  the  title  of  vicar  chonU 
being  frequently  entered  as  a  eanonieal  title  in  the  acts  of 
ordination  (A). 

Or  that  he  tea  Fellow  I\ — This  also,  as  to  fdlows  of  colleges, 
^appears  to  have  been  all  along  the  law  of  the  Church  of  Eng* 
land,  by  the  fi'equent  entries  of  that  title,  as  received  Ma 
admitted  in  the  acts  of  ordination  (c)^ 

Chaplain  in  some  Cojfe^e.]— This  seems  to  be  a  title  founded 
on  this  canon^  firom  the  silence  of  the  ancient  books  relating 
thei:eunto  {d ). 

Master  of  Arts  of  Five  Years'  standing ?i — This  also  seems 
to  be  a  new  title  eistablished  by  the  canon  {e)> 

Shall  keep  aaid  maintain  him.'] — This  was  enjoined  by  a 
canon  of  the  third  Council  of  JUateran  (/)  i  which  canon  w9a 

(z)  raodolph.  13.]  {e)  Ibid. 

(a)  Gibs.  140.  (J)  [The  third  Coundl  of  L»tenm 

(6)  Ibid.  was  Md  1179,  «ad  e»Join«d  by  ks 

<c)  m/L  fiAb  9e»^mm  IbUav^ :  S.  Ke  iti^nis 

{d)  Ibid.  4M^ldia,i|tur  sine  certo  titulo ;  episcopus 
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tshm  mto  the  body  of  laws  made  in  a  council  held  at  LondoQ> 
in  the  year  1200.  And  in  tba  time  of  Arcbbisbop  Winchelsey 
there  is  in  the  register  an  order  from  the  archbishop  to  one  of 
his  comprovincial  bishopsi  to  provide  ooe  of  a  benefice  whom 
he  had  ordained  without  title ;  and  a  citation  of  the  executors 
of  a  iHsbop  deceased^  to  oblige  them  to  provide  for  one,  whom 
the  bishop  had  so  ordained ;  and  there  is  an  order  to  a  bishop, 
to  oblige  a  .clergyman^  who  had  given  a  title  of  a  certain  annual 
awn,  to  pay  it  Ull  the  clerk  should  be  provided  for ;  and  a 
citation  to  Merton  College,  to  show  cause  why  they  should  not 
be  obliged  to  maintain  one,  to  whom  they  had  given  a  title  at 
bis  ordmation^  In  lilte  nanner^  the  observation  of  this  canon 
made  in  the  year  1603  (or  rather  of  the  common  law  of  the 
churchy  of  which  this  canon  is  only  an  affirmance)i  was  spe- 
cially enforced  ujpoo  the  bishops  by  King  Charles  the  First 
tod  Archbishop  Laud,  upon  this  pain  or  penalty  of  maintaining 
the  person,  if  they  should  ordain  any  without  such  title.  And 
in  ancient  times,  the  names  of  tlie  persons  who  granted  the 
tiides  were  entered  in  the  acts  of  ordination,  as  standing  en- 
gaged; as  a  testimony  against  the  person  entitling^  in  case  the 
cl^k  (ordained  upon  such  title)  should  at  any  time  want  con- 
venient maintenance  (^). 

And  whereas  the  laws  of  the  church  in  this  particular  might 
be  eluded,  by  a  promise  on  the  part  of  the  person  ordained, 
not  to  insist  upon  such  maintenance ;  we  find  that  case  consi- 
dered in  the  ancient  Gloss,  and  there  it  seems  to  be  deter- 
minedy  that  the  same  being  a  public  right  cannot  be  released. 
And  before  that,  it  had  been  made  part  of  the  body  of  the 
canon  law,  that  persons  having  made  such  promise,  unless 
compassionately  dispensed  withal,  ought  not  to  be  admitted  to 
a  higher  order,  nor  to  minister  in  the  order  already  taken  (A.) 

In  case  of  letters  dismissory,  the  rule  of  the  canon  law  is, 
that  the  bishop  whose  business  it  was  to  see  that  there  was  a 
good  title,  shall  be  liable  to  the  penalty  for  a  person  ordained 
without  sufficient  title,  although  another  bishop  ordained  such 
person  (i). 

3.  By  a  constitution  of  Otho,  it  is  thus  enjoined :  "  Seeing  it  TeiUuomai. 
is  dangerous  jto  ordain  persons  unworthy,  void  of  understanding, 
illegitimate,  irregular,  and  illiterate ;  we  do  decree,  that  before 
the  conferring  of  orders  by  the  bishop,  strict  search  and  in- 
quiry be  made  of  all  these  tnings  (ft).'' 

And  by  a  constitution  of  Archbishop  Reynolds,  no  simonlac, 

•i  aliqaem  fine  certo  titulo  de  quo  ae-  poasit  habtre."    See  vol.  x.  of  the 

oenaria  vitie  percipiayt,  in  diacomun  folio  edit,  of  the  Councils,  printed  at 

vel  presbjrterum  ordinaverit,  tamdiu  Paris  1671. — Ed.] 

necessaria  ei  subministret,  donee  in  (f)  Gibs.  141. 

aliqufii  ei  eedeaift  ooDTenientia  stipen-  ui)  Ibid, 

dia  militia  clericalis  asagnt^iMfi  forte  (i)  Ibid. 

^Iriia  qui^rdiastwr  •clitent  aiu  de  «ui  Ik)  Athon,  16, 
▼el  patsni^  beredititte  subddium  yits? 
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homicide^  person  excommunicate^  usurer,  sacrilegious  person, 
incendiary,  or  falsifier,  nor  any  other  having  canonical  impedu 
menty  shall  be  admitted  into  holy  orders  (/). 

Canonical  Impediment!] — As  suppose,  of  bigamy  ;  or  any 
other  which  proceeds  rather  from  defect  than  crime  (m). 

And  by  several  constitutions  of  Edmund,  archbishop,  the 
following  impediments  and  offences  are  declared  to  be  causes 
of  suspension  from  orders  received,  and  consequently  so  far 
forth  are  objections  likewise,  if  known  beforehand,  against  be- 
ing ordained  at  all ;  viz. 

They  who  are  born  of  not  lawful  matrimony,  and  have  been 
ordained  without  dispensation;  shall  be  suspended  from  the 
execution  of  their  office,  till  they  obtain  a  dispensation : 

They  who  have  taken  holy  orders,  in  the  conscience  of  any 
mortal  sin,  or  for  temporal  gain  only ;  shall  not  execute  their 
office,  till  they  shall  have  been  expiated  from  the  like  sin  by 
the  sacrament  of  penance. 

Again ;  all  who  appear  to  have  contracted  irregularity  in 
the  taking  of  orders,  or  before  or  after,  unless  dispensed  withal 
by  those  who  have  power  to  dispense  with  the  same ;  shall  be 
suspended  from  the  execution  of  their  office,  until  they  shall 
have  lawful  dispensations :  By  irregulars  as  to  the  premisses, 
we  understand  homicides,  advocates  in  causes  of  blood,  si- 
monists,  makers  of  simoniacal  contracts ;  and  who,  being  in- 
fected with  the  contagion,  have  knowingly  taken  orders  from 
heretics,  schismatics,  or  persons  excommunicated  by  name. 

Also  bigamists,  husbands  of  lewd  women,  violators  of  vir- 
gins consecrated  to  God,  persons  excommunicate,  and  persons 
having  taken  orders  surreptitiously,  sorcerers,  burners  of 
churches,  and  if  there  be  any  other  of  the  like  kind. 

And  he  who  did  examine  the  parties,  was  to  inquire  into  all 
these  particulars  (n). 

But  this  is  not  now  required ;  but  all  the  same  so  far  as  they 
concern  a  man's  capacity,  learning,  piety  and  virtue  are  in- 
cluded in  the  following  directions  in  the  preface  to  the  form  of 
ordaining  deacons,  which  is  in  some  degree  an  enlargement  of 
the  foregoing  restrictions :  viz. 

"  The  bishop  knowing,  either  by  himself,  or  by  sufficient  tes- 
timony, any  person  to  be  a  man  of  virtuous  conversation,  and 
without  crime ;  and  afler  examination  and  trial,  finding  him 
learned  in  the  Latin  tongue,  and  sufficiently  instructed  in  holy 
Scripture,  may  admit  him  a  deacon." 

And  by  Canon  34,  the  direction  is  this :  "  No  bishop  shall 
admit  any  person  into  sacred  orders,  except  he  hath  taken 
some  degree  of  school  in  either  of  the  two  universities ;  or  at 
the  least,  except  he  be  able  to  yield  an  account  of  his  faith  in 
Latin  according  to  the  Thirty-nine  Articles." 
And  with  respect  unto  priesfs  orders  in  particular,  it  is  thus 

(0  Lind.  33.  (m)  Ilud.  (n)  Lind.  26. 
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directed  by  the  statute  of  the  13  Eliz.  c.  12,  '^  None  shall  be 
made  minister,  unless  it  appeitr  to  the  bishop  that  he  is  of 
honest  life,  and  professeth  the  doctrine  expressed  in  the  Thirty- 
nine  Articles ;  nor  unless  he  be  able  to  answer,  and  render 
to  the  ordinary  an  account  of  his  faith  in  Latin,  according 
to  the  said  articles,  or  have  special  gift  or  ability  to  be  a 
preacher." 

So  that  if  these  requisites  be  observed,  those  others  ai*e  not 
now  required,  further  than  they  fall  in  with  these. 

And  the  ordinary  way  by  which  all  this  must  appear  to  the 
bishop,  must  be  by  a  written  testimonial ;  concerning  which  it 
is  directed  by  canon  34  aforesaid,  with  respect  both  unto  dea- 
con's and  priest's  orders,  that  no  bishop  shall  admit  anv  per- 
son into  sacred  orders,  except  he  shall  "  then  exhibit  letters 
testimonial  of  his  good  life  and  conversation,  under  the  seal  of 
some  college  of  Cambridge  or  Oxford,  where  before  he  re- 
mained, or  of  three  or  four  grave  ministers,  together  with  the 
subscription  and  testimony  of  other  credible  persons,  who  have 
known  his  life  and  behaviour  for  the  space  of  three  years  next 
before." 

And  with  respect  unto  priest's  orders  in  particular,  it  is 
enacted  by  the  aforesaid  statute  of  the  13  Eliz.  c.  13,  **  That 
none  shall  be  made  minister,  unless  he  first  bring  to  the  bishop 
of  that  diocese,  from  men  known  to  the  bishop  to  be  of  sound 
religion,  a  testimonial  both  of  his  honest  life,  and  of  his  pro- 
fessing the  doctrine  expressed  in  the  Thirty-nine  Articles. 

Some  of  the  canons  abroad  do  further  require,  that  procla^ 
mation  be  thrice  made  in  the  parish  church  where  the  person 
who  offereth  himself  to  be  prdained  inhabiteth,  in  order  to 
know  the  impediments  if  any  be ;  which  the  minister  of  such 
parish  is  to  certify  to  the  bishop  or  his  official :  particularly, 
the  council  of  Trent  requires  this,  and  that  it  be  done  by  the 
command  of  the  bishop,  upon  signification  made  to  him,  a 
month  before,  of  the  name  of  the  person  who  desires  to  be  or- 
dained :  not  unlike  to  which  is  this  clause  in  the  articles  of 
Queen  Elizabeth,  published  in  the  year  1564,  viz.  **  against 
the  day  of  giving  orders  appointed,  the  bishop  shall  give  open 
monitions  to  all  men,  to  except  against  such  as  they  know  not 
to  be  worthy,  either  for  life  or  conversation  {o)" 

Agreeable  unto  which  are  Archbishop  Wake's  directions  to 
the  bishops  of  his  province  in  the  year  1716,  subjoined  at  the 
end  of  this  title,  which  although  they  have  not  the  authority  of  a 
law  properly  so  called,  yet  since  it  is  said  to  be  discretionary 
in  the  bishop  whom  he  will  admit  to  the  order  of  priest  or 
deacon,  and  that  he  is  not  obliged  to  give  any  reason  for  his 
refusal  (p),  this  implieth,  that  he  may  insist  upon  what  previa 
ous  terms  of  qualification  he  shall  think  proper,  consistent 

(o)  Gibs.  147.  ip)  1  Still.  334;  1  Joluia.  46;  Wood,  b.  1,  <f.  3» 
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with  law  and  right  And  by  the  statute,  rubric,  and  canon 
aforegoing,  he  is  not  required,  but  permitted  only,  to  admit 
persons  so  and  so  qualified ;  and  prohibited  to  admit  any  with- 
out, but  not  enjoined  to  admit  any  persons  although  they  have 
such  and  such  qualifications. 
BumintUoD.  4.  By  Canon  35,  **  The  bishop,  before  he  admit  any  person 
to  holy  orders,  shall  diligently  examine  him,  in  the  presence 
of  those  ministers  that  shall  assist  him  at  the  imposition  of 
hands ;  and  if  the  bishop  have  any  lawful  impediment,  he  shall 
cause  the  said  ministers  carefully  to  examine  every  such  person 
so  to  be  ordered.  And  if  any  bishop  or  sufiiragan  shall  admit 
any  to  sacred  orders  who  is  not  so  examined,  and  qualified  as 
before  we  have  ordained  (9) ;  the  archbishop  of  his  province 
having  notice  thereof,  and  being  assisted  therein  by  one 
bishop,  shall  suspend  the  said  bishop  or  sufiragan  so  offend* 
ing,  from  making  either  deacons  or  priests  for  the  space  of  two 
years. 

Of  common  right,  this  examination  pertaineth  to  the  arch- 
deacon, saith  Lindwood;  and  so  saith  the  canon  law,  in  which 
this  is  laid  down,  as  one  branch  of  the  archidiaconal  office* 
Which  thing  is  also  supposed  in  our  own  form  of  ordination, 
both  of  priests  and  deacons,  where  the  archdeacon's  office  is  to 
present  the  nersons  that  are  apt  and  meet  (r). 

And  for  the  regular  method  of  examination,  we  are  referred 
by  Lindwood  to  the  canon  upon  that  head,  inserted  in  the  bo4y 
of  the  canon  law ;  viz.  **  When  the  bishop  intends  to  hold  an 
ordination,  all  who  are  desirous  to  be  admitted  into  the  minis- 
try, are  to  appear  on  the  fourth  day  before  the  ordination ;  and 
then  the  bishop  shall  appoint  some  of  the«4)riests  attending 
him,  and  others  skilled  in  the  divine  law,  and  exercised  in  the 
ecclesiastical  sanctions,  who  shall  diligently  examine  the  life, 
age,  and  title  of  the  persons  to  be  ordained ;  at  what  place 
they  had  their  education;  whether  they  be  well  learned; 
whether  they  be  instructed  in  the  law  of  God.  And  they  shall 
be  diligently  examined  for  three  days  successively ;  and  so,  on 
the  Saturday,  they  who  are  approved  shall  be  presented  to  the 
bishop  (4). 
Letters  dimif  5.  By  a  Constitution  of  Archbishop  Reynolds :  ^'  Persona  of 
'^'  religion  shall  not  be  ordained  by  any  but  their  own  bishop^ 

without  letters  dimissory  of  the  said  bishop ;  or,  in  his  ab- 
sence, of  his.  vicar  general  (^)." 

And  by  Canon  34,  ^^  No  person  shall  henceforth  admit  any 
person  into  sacred  orders^  which  is  not  of  his  own  diocese,  ex- 
cept he  be  either  of  one  of  the  universities  of  this  realm,  ojr 
except  lie  shall  bring  letters  dimissory  firom  the  bishop  of 
whose  diocese  he  is." 

€ha  of  the  Universities.']  —  That  is,  a  member  of  some 

(a)  Vis.,  ifL  CauQ»  3^  (i)  Gibs.  147.    See  Pist*  24,  <^  5. 

(r)  Gilw.  147.  (0  Lmd.  32. 
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eoUege,  so  far  as  he  may  be  ordained  ad  tiiulum  colkgii 
gui  (tt). 

In  the  ancient  acts  (^  ordination^  the  fellows  of  New  College, 
St.  Mary  Winton,  and  King's  College  in  Cambridge,  are  men« 
tioned  as  possessed  of  a  special  privilege  firom  the  pope,  to  be 
ordained  by  what  bishops  they  jdeased;  and  they  are  said  to 
be  tuJ^cUnHr  dimissiy  in  virtue  of  that  privilege,  and  without 
letters  dinissofy.  But  it  doth  not  appear  by  our  books,  that 
this  was  tbe»  that  general  right  of  all  colleges  in  the  two  imi- 
versities,  to  which  they  are  entitled  by  virtue  of  this  canon(ar). 

And  by  a  constitution  of  Richard  Wethersbead,  archbishop 
of  Canterbury,  a  bishop  ordaining  one  of  another  diocese  with- 
out special  licence  of  the  bishop  of  that  cboccse,  shall  be  sus- 
pended from  the  conferring  of  that  order  to  which  he  shall 
ordain  a»y  sudi  person,  until  he  shall  have  made  a  proper 
satis£actioii  {y\ 

And  by  Can.  35,  ^  If  any  bishop  or  suffiragan  shall  admit 
any  to  sacred  orders  who  is  not  so  qualified,  as  before  we  have 
ordained,  the  archbishop  of  his  province,  having  notice  thereof, 
and  being  assisted  therein  by  one  bishop,  shall  suspend  the 
sttd  lHsh<^  or  suffiragan  so  omnding,  from  making  either  dea- 
cons or  priests,  for  the  space  of  two  years ;  and,  by  the  ancient 
canoo  WW,  from  granting  letters  dimissory  to  the  persons  of 
his  diocese  who  are  to  be  ordained  (z). 

And  they  who  sl^l  be  promoted  to  holy  orders  bv  other 
than  their  own  bishop,  witnout  licence  of  their  own  bishop, 
shaft  be  saspended  from  the  exercise  of  such  order  until  they 
shall  obtttn  a  dispensation  (a). 

But  a  dispensation  in  such  case  by  their  own  bishop  shall 
be  suScient,  who  may  ratify  such  ordination  (i). 

And  in  our  ecclesiastical  records  we  find  several  persons 
dispmsed  with,  in  form,  for  obtaimng  orders  without  such 
letters,  as  a  great  irregidarity,  which  was  looked  upon  as 
needliil  for  the  ratification  (^  the  order  received  (c). 

The  orcMcsAop,  as  metropolitan,  nay  not  grant  letters  di- 
missory, but  this  16  to  be  understood  with  asi  exception  to  the 
time  oS  hia  metropoHtical  visitation  of  any  dioceses,  during 
which  he  may  both  grant  letters  dimissory  and  ordain  the 
clergy  of  the  diocese  visited  (d). 

So  neither  the  arehdeacon,  nor  qjficialy  may  grant  letters 
dimissory.  Concerning  the  arehdeaeon^  the  canon  law  is  ex- 
press ;  and  as  to  the  ^cials,  they  are  excluded  by  the  same 
constitution  that  excludes  the  rel^ioua;  and  the  ancient  gloss, 
speaking  of  oliicials,  says,  Although  it  canool  be  denied  that 
they  have  ordinary  jurisdiction,  yet  recourse  is  not  to  be  had 

(ii)  Grey,  45.  («)    Gibs.  143.  (c)   Gibs.  142. 

(4r)  Gibs.  142.  (a)  Edm.  Liudw.  26.  {d)  Gibs.  143. 

(y)  Lind.  32.  {b)  Ibid. 
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to  them  in  every  thing,  for  they  cannot  grant  letters  com* 
mendatory  for  orders  (e). 

During  the  vacancy  of  any  see,  the  right  of  granting  letters 
dimissory  within  that  see,  rests  in  the  guardian  of  the  spi- 
ritualties ;  and,  in  consequence,  the  right  of  ordaining  also, 
where  such  guardian  is  of  the  episcopal  order  (/). 

A  bishop  being  in  parts  remote^  he  who  is  specially  consti- 
tuted vicar-general  for  that  time,  hath  power  to  grant  letters 
dimissory ;  and  the  reason  is,  because  during  that  time,  the 
whole  episcopal  jurisdiction  is  vested  in  him ;  as  it  is  also  in 
persons  who  enjoy  jurisdictions  entirely  exempt  from  the 
bishop,  and  who  therefore  may  likewise  grant  them  {g). 

The  persons  to  whom  letters  dimissory  may  be  granted  by 
any  bishop,  are  either  such  who  were  born  in  the  diocese,  or 
are  promoted  in  it,  or  are  resident  in  it.  This  appears  from 
Lindwood,  in  his  commentary  upon  the  foregoing  constitution 
of  Archbishop  Reynolds,  whose  observation  is  taken  from  the 
body  of  the  canon  law.  But  although  this  is  laid  down  dis- 
junctively, so  as  letters  dimissory  granted  in  any  of  the  three 
cases  will  be  good,  yet  it  appears  in  practice,  that  heretofore 
they  were  judged  to  come  more  properly  from  the  bishop  in 
whose  diocese  he  was  promoted,  or  in  which  his  title  lay. 
And  the  reason  was,  because  the  bishop  in  whose  diocese  the 
person  was  bom,  or  had  long  dwelt,  is  presumed  to  have  the 
best  opportunity  of  knowing  the  conversation  of  the  person  to 
be  ordamed  (A).  * 

The  fitness  of  the  person  to  be  ordained  (as  to  life,  learning, 
title,  and  the  like)  ought  to  appear,  before  the  granting  of  let- 
ters dimissory.  This  is  supposed  (as  to  conversation  at  least) 
in  what  hath  been  said  before ;  and  as  to  the  title,  it  was  not 
only  inquired  into  by  the  bishop  granting  the  letters,  but  fre- 
quently remained  with  him,  of  which  special  notice  was  taken 
in  the  body  of  such  letters.  And  the  bishop  who  grants  the 
letters  dimissory  is  to  make  this  inquiry,  and  not  the  bishop 
to  whom  such  letters  are  transmitted,  for  he  is  to  presume  that 
the  persons  recommended  to  him  are  fit  and  sufficient  (i). 

Letters  dimissory  may  be  granted  at  once  to  all  ardersj  and 
directed  to  any  catholic  bishop  at  large.  And  this  hath  been 
the  practice  in  the  Church  of  England,  both  before  and  since 
the  Reformation,  as  appears  by  innumerable  instances,  in  the 
acts  of  ordination,  of  litera  dimissoricB  ad  omnes,  and  by  the 
forms  of  the  letters  dimissory  (whether  ad  omnes  or  not)  which 
arc  directed  in  that  general  style.  But  other  churches,  to  pre- 
vent the  inconveniences  of  this  practice  (especially  where  such 
letters  are  granted  without  previous  examination),  have  ex-* 
pressly  forbid  them  both  (ft). 

(c)   Gib».  143.  (g)  Gibs.  143.  (i)  Gihs.  144. 

U)  Ibid.  (A)  Ibid.  (ft)  Ibid* 


V.  Of  Oaths  and  Subscriptions  previous  to  the  Ordination. 

1.  By  the  1  Eliz.  c.  1,  and  1  Will.  c.  8,  "  Every  person 
taking  orders^  before  he  shall  receive  or  take  any  such  orders, 
shall  take  the  oaths  of  allegiance  and  supremacy,  before  the 
ordinary  or  commissary." 

2.  And  by  the  13  Eliz.  c.  12,  s.  5,  ''  None  shall  be  admitted 
to  the  order  of  deacon,  or  ministry,  unless  he  shall  first  sub- 
scribe to  all  the  articles  of  religion  agreed  upon  in  convocation 
in  the  year  1562,  which  only  concern  the  confession  of  the  true 
Christian  faith  and  the  doctrine  of  the  sacraments." 

3.  And  by  Can.  36,  "  No  person  shall  be  received  into 
the  ministry,  except  he  shall  first  subscribe  to  these  articles 
following : — 

^'(1)  That  the  king's  majesty,  under  God,  is  the  only 
supreme  governor  of  this  realm,  and  of  all  other  his  highnesses 
dominions  and  countries,  as  well  in  all  spiritual  or  ecclesias- 
tical things  or  causes  as  temporal;  and  that  no  foreign  prince, 
person^  prelate,  state  or  potentate,  hath,  or  ought  to  nave,  any 
jurisdiction,  power,  superiority,  pre-eminence  or  authority,  ec- 
clesiastical or  spiritual,  within  his  majesty's  said  realms,  domi- 
nions, and  countries. 

"  {2)  That  the  Book  of  Common  Prayer,  and  of  ordering 
of  bishops,  priests  and  deacons,  containeth  in  it  nothing  con- 
trary to  the  word  of  God,  and  that  it  may  lawfully  be  used,  and 
that  he  himself  will  use  the  form  in  the  said  book  prescribed 
in  public  prayer,  and  administration  of  the  sacraments,  and 
none  other. 

'*  (3)  That  he  alloweth  the  book  of  articles  of  religion  agreed 
upon  hy  the  archbishops  and  bishops  of  both  provinces,  and 
the  whole  clergy,  in  the  convocation  holden  at  London,  in  the 
year  of  our  Lord  God  1662,  and  that  he  acknowledgeth  all 
and  every  the  articles  therein  contained,  being  in  number  nine- 
and-thirty,  besides  the  ratification,  to  be  agreeable  to  the  word 
of  God." 

Which  subscription,  as  it  seemeth  by  the  same  and  the  fol- 
lowing canon,  must  be  before  the  bishop  himself. 

And  for  the  avoiding  of  all  ambiguities,  such  person  shall 
subscribe  in  this  form  and  order  of  words,  setting  down  both 
his  christian  and  surname,  viz.  "  I,  N.  N.  do  willingly  and  ex 
animo  subscribe  to  these  three  articles,  above-mentioned,  and 
to  all  things  that  are  contained  in  them  (/)•" 

And  if  any  bishop  shall  ordain  any,  except  he  shall  first 
have  so  subscribed,  he  shall  be  suspended  from  giving  of  orders 
for  the  space  of  twelve  months  (w). 

VI.  Form  and  Manner  of  ordaining  Deacons. 

1.  The  ordination  (as  well  of  deacons  as  of  ministers)  shall 
be  performed  in  the  time  of  divine  service,  in  the  presence  not 

(0  Can.  36.  (m)  Ibid. 
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only  of  the  archdeacon,  but  of  the  dean  and  two  prebendaries 
at  the  least,  or  (if  they  shall  happen  by  any  lawful  cause  to  be 
let  or  hindered)  in  the  presence  of  four  other  grave  persons, 
being  masters  of  arts  at  the  least,  and  allowed  for  public 
preachers  (n). 

And  by  the  statute  of  the  21  Hen.  8,  c.  13,  s.  S4,  for  plu- 
ralities ;  it  is  alleged  as  one  reason  why  a  bishop  may  retain 
six  chaplains,  because  he  must  occupy  six  chaplains  at  the 
giving  of  orders. 

However,  in  practice,  a  less  number  than  is  required  either 
by  the  said  statute  or  by  the  aforesaid  canon,  is  sometimes  ad- 
mitted; and  this  (as  it  is  said)  by  virtue  of  the  rubric  in  the 
office  of  ordination,  which  directeth  that  the  bishops  toith  the 
priests  present  shall  lay  their  bands  upon  the  persons  to  be 
ordained  ;  implying,  as  is  supposed,  that  if  there  are  but  two 
priesta  present,  it  sufficeth  by  this  rubric,  which  is  established 
by  the  act  of  parliament  of  the  IS  &  14  Car.  2.  But  the  words 
do  not  aeem  so  much  to  be  restrictive  of  the  number  before 
required,  as  directory  what  that  number  as  by  law  before  re- 
quired in  this  respect  shall  do. 

2.  And  at  the  time  of  ordination,  the  bishop  shall  say  unto 
the  people,  "  Bretliren,  if  there  be  any  of  you,  who  knoweth 
any  impediment,  or  notable  crime,  in  any  of  these  persons 
presented  to  be  ordered  deacons,  for  the  which  he  ought  not 
to  be  admitted  to  that  office,  let  him  come  forth  in  the  name 
of  God,  and  show  what  the  crime  or  impediment  is  (o)." 

And  if  any  great  crime  or  impediment  be  objected,  the  bishop 
shall  surcease  from  ordering  that  person,  until  such  time  as  the 
party  accused  shall  be  found  clear  of  that  crime  (/>). 

S.  And  before  the  gospel,  the  bishop  sitting  in  his  chair, 
shall  cause  the  said  oaths  of  allegiance  and  supremacy  to  be  ^ 
(again)  ministered  unto  every  of  them  that  are  to  be  ordered  {a). 

The  @4  Geo.  3,  c.  35,  after  reciting  that  by  the  laws  of  tne 
realm,  persons  who  are  admitted  into  holy  orders  must  take 
the  oath  of  allegiance ;  and  that  there  are  divers  subjects  of 
foreign  countries  desirous  that  the  word  of  God  and  the  sacra- 
ments should  be  administered  to  them,  according  to  the  liturgy 
of  the  Church  of  England,  by  subjects  or  citizens  of  the  said 
countries,  ordained  according  to  the  form  of  ordination  in  the 
Church  of  England,  empowers  the  Bishop  of  London  or  any 
other  bishop  to  be  by  him  appointed,  to  admit  to  the  order  of 
deacon  or  priest  for  the  purposes  aforesaid,  persons  subjects  or 
citizens  of  countries  out  of  his  maiestv's  dominions,  without  re- 
quiring them  to  take  the  said  oath  of  allegiance.  But  they  are 
not  to  exercise  their  office  within  his  majesty's  dominions ;  and 

(n)  Can.  31.  (p)  Form  of  Ordin. 

(o)  Form  of  Ordination.  {q)  Ibid.  1  W.  c.  8. 
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this  exemption  from  taking  the  above  oath  is  to  be  mentioned 
in  their  tesdmonial  (r). 

4.  Then  the  bishop,  laying  his  hands  severally  upon  the 
head  of  every  one  of  tnemi  humbly  kneeling  before  him,  shall 
say,  ^  Take  thou  authority  to  execute  the  office  of  a  deacon  in 
tlie  Church  of  God  committed  unto  thee ;  in  the  name  of  the 
Father,  and  of  the  Son,  and  of  the  Holy  Ghost    Amen.'* 

Then  shall  the  bishop  deliver  to  every  one  of  them  the  New 
Testament,  saving, ''  Take  thou  authority  to  read  the  Gospel  in 
the  Church  of  God,  and  to  preach  the  same,  if  thou  be  thereto 
licensed  by  the  bishop  himself  («)." 

5.  Finally  it  must  be  declared  unto  the  deacouithat  he  must 
continue  in  that  office  of  a  deacon  the  space  of  a  whole  year 
(except  for  reasonable  causes  it  shall  otherwise  seem  good  unto 
the  bishop),  to  the  intent  he  may  be  perfect  and  well  expert  in 
the  things  appertaining  to  the  ecclesiastical  administration ;  in 
executing  whereof,  if  he  be  found  faithfiil  and  diligent,  he  may 
be  admitted  by  his  diocesan  to  the  order  of  priesthood  (<)• 


VII.  Form  and  Manner  of  ordaining  Priests* 

1.  Can.  S2.  ''The  office  of  a  deacon  being  a  step  or  degree 
to  the  ministry,  according  to  the  judgment  of  the  ancient  fathers 
and  the  practice  of  the  Primitive  Church,  we  do  ordain  and 
appoint,  that  hereafter  no  bishop  shall  make  any  person,  of 
what  qualities  or  gifts  soever,  a  deacon  and  a  minister  both 
together  upon  one  day ;  but  the  order  in  that  behalf  prescribed 
in  the  book  of  making  and  consecrating  bishops,  priests  and 
deacons  be  strictly  observed.  Not  that  always  every  deacon 
should  be  kept  from  the  ministry  for  a  whole  year,  when  the 
bishop  shall  find  good  cause  to  the  contrary,  but  that  there 
being  now  four  times  appointed  in  every  year  for  the  ordination 
of  deacons  and  ministers,  there  may  ever  be  some  time  of  trial 
of  their  behaviour  in  the  office  of  deacon,  before  they  be  ad- 
mitted to  the  order  of  priesthood.** 

S.  At  the  time  of  ordination,  the  bishop  shall  say  unto  the 
people :  **  Good  people,  these  are  they  whom  we  purpose,  God 
willing,  to  receive  this  day  unto  the  holy  office  of  priesthood : 
for  after  due  examination,  we  find  not  to  the  contrary,  but  that 
they  be  lawfully  called  to  their  ftmction  and  ministry,  and  that 
they  be  persons  meet  for  the  same.  But  yet  if  there  be  any  of 
you,  who  knoweth  any  impediment  or  notable  crime  in  any  of 
them,  for  the  which  he  ought  not  to  be  received  into  this  holy 
ministry,  le^  him  come  forth  in  the  name  of  God  and  show 
what  the  crime  or  impediment  is.** 

(r)  For  the  coiuecration  of  bishops        («)  Form  of  Ordtn. 
unaer  rixnilor  circumstances,  see  tit.        h)  Ibid. 
«irt09»i  II.  17. 
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And  if  any  great  crime  or  impediment  be  objected^  the  bishop 
shall  surcease  from  ordering  that  person^  until  such  time  as  the 
party  accused  shall  be  found  clear  of  that  crime  (u). 

3.  Then  the  bishop,  sitting  in  his  chair,  shall  minister  to 
every  one  of  them  the  oaths  aforesaid  of  allegiance  and  supre- 
macy (x). 

4.  Then  the  bishop,  foith  the  priests  present^  shall  lay  their 
hands  severally  upon  the  head  of  every  one  that  receiveth  the 
order  of  priesthood ;  the  receivers  humbly  kneeling  upon  their 
knees,  and  the  bishop  saying,  "  Receive  the  Holy  Ghost  for 
the  office  and  work  of  a  priest  in  the  Church  of  God,  now 
committed  unto  thee  by  the  imposition  of  our  hands :  Whose 
sins  thou  dost  forgive,  they  are  forgiven ;  and  whose  sins  thou 
dost  retain,  they  are  retained.  And  be  thou  a  faithful  dispen^ 
ser  of  the  word  of  God,  and  of  his  holy  sacraments :  In  the 
name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost." 

Then  the  bishop  shall  deliver  to  every  one  of  them  kneeling, 
the  Bible  into  his  hand,  saying,  *'  Take  thou  authority  to 
preach  the  word  of  God,  and  to  minister  the  holy  sacraments 
in  the  congregation,  where  thou  shalt  be  lawfully  appointed 
thereunto." 

With  the  Priests  present.'] — By  Can.  35,  "  They  who  assist 
the  bishop  in  laying  on  of  hands,  shall  be  of  the  cathedral 
church,  if  they  may  be  conveniently  had,  or  other  sufficient 

f)reachers  of  the  same  diocese,  to  the  number  of  three  at  the 
east.'* 

VIII.  Fees  far  Ordination, 

1.  By  a  constitution  of  Archbishop  Stratford :  For  any  let- 
ters of  orders,  the  bishops,  clerks  or  secretaries  shall  not  receive 
above  6d. ;  and  for  the  sealing  of  such  letters,  or  to  the  mar- 
shdls  of  the  bishops  house  for  admittance,  to  porters^  hostiaries 
or  shavers  nothing  shall  be  paid :  on  pain  of^  rendering  double 
within  a  month,  and  for  default  thereof,  the  offender,  u  he  is  a 
clerk  beneficed,  shall  be  suspended  from  his  office  and  benefice ; 
if  he  is  not  beneficed  or  a  lay  person,  he  shall  be  prohibited 
from  the  entrance  of  the  church  till  he  comply  (y). 

Marshals.] — They  who  govern  the  hall  and  inner  parts  of 
the  house  (z). 

Hostiaries.] — Lindwood  understandeth  this  word  to  signify 
the  same  as  ostiaries,  or  persons  appointed  to  keep  the  doors, 
and  the  word  janitor es  {porters)  next  aforegoing  to  signify 
those  who  keep  the  gates,  whereas  more  properly,  it  seemeth 
thatjanitores  (or  porters)  doth  express  both  of  these,  and  that 
the  word  hostiarij  (as  Dr.  Gibson  observeth)  doth  denote  those 
persons  who  prepared  the  host;  for  there  is  in  the  Roman 

(u)  Form  of  Ordin.  (y)  Lindw.  222. 

(jt)  Ibid.    1  W.  c.  8.    rtde  Supra,        («)  Ibid. 
VI*  o* 


^rlifnation#  57 

pontifical  a  rubric  in  the  ordination  of  priests,  that  the  bishop 
shall  deliver  to  the  person  to  be  ordained,  the  cup  with  wine 
and  water,  and  the  paten  laid  upon  it  with  the  host,  the  bishop 
saying  unto  him,  "  Take  thou  authority  to  offer  sacrifice  to  Goa, 
and  to  celebrate  mass  as  well  for  the  living  as  for  the  dead,  in 
the  name  of  God  (a)." 

ShaversJ] — ^Whose  office  was  to  shave  the  crowns  of  persons 
to  be  ordained  (ft). 

2.  And  by  Can.  35,  '^  No  fee  or  money  shall  be  received 
either  by  the  archbishop  or  any  bishop  or  suffragan,  either  di- 
rectly or  indirectly,  for  admitting  any  person  into  sacred  orders  ; 
nor  shall  any  other  person  or  persons  under  the  said  archbishop, 
bishop  or  suffragan,  for  parchment,  writing,  wax,  sealing,  or 
any  other  respect  thereunto  appertaining^  take  above  10s.: 
under  such  pains  as  are  already  by  law  prescribed." 

Or  any  other  respect  thereunto  appertaining above  10s.] 

— It  is  not  lawful,  saith  John  de  Athon,  to  give  any  thing  to 
the  notary  performing  the  duty  of  his  office  in  the  act  of  ordi- 
nation; nevertheless,  he  says,  it  is  otherwise  te  to  that  notary 
or  register  who  writes  letters  testimonial  for  those  that  are 
ordained,  for  his  just  salary,  or  somewhat  more  for  his  extraor- 
dinary trouble,  although  this  may  more  securely  be  given 
voluntarily  without  a  preceding  compact  (c). 

And  some  of  the  modem  constitutions  abroad  agreeing  to 
the  reasonableness  of  this,  have  by  way  of  restraint  upon  the 
officer,  fixed  the  fee  of  writing  and  the  other  particulars,  in  like 
manner  as  this  canon  and  the  foregoing  constitution  of  Arch- 
bishop Stratford  have  done  in  our  Church.  For  the  letters 
testimonial  of  ordination  are  no  part  of  the  ordination,  but  only 
taken  afterwards  for  the  security  of  the  person  ordained ;  and 
therefore  the  same  John  de  Athon  in  the  place  above-mentioned 
says,  ''  It  is  safe  (not  necessary)  for  the  persons  ordained,  to 
have  with  them  the  said  writing  or  letters  testimonial  of  ordi- 
nation under  the  bishop's  seiu,  containing  the  names  of  the 
person  ordaining  and  of  the  person  ordained,  and  the  taking  of 
such  orders,  and  the  time  and  place  of  ordination  and  the 
like(rf).- 

IX.  Simoniacal  Promotion  to  Orders. 

By  the  31  Eliz.  c.  6,  s.  10,  "  If  any  person  shall  receive  or 
take  any  money,  fee,  reward,  or  any  other  profit  directly  or  in- 
directly, or  shall  take  any  promise,  agreement,  covenant,  bond, 
or  other  assurance  to  receive  or  have  any  money,  fee,  reward, 
or  any  other  profit  directly  or  indirectly,  either  to  himself  or  to 
any  other  of  nis  fiiends,  (all  ordinary  and  lawful  fees  only  ex- 

(a)  Gibs.  153.  Scriptwa,    Athon.  16. 

(6)  Lindw.  222.  {d)  Giba.  154. 

(c)  Otho.    Dt  Scrttiin*  Ordin,  v. 


58  ^ctifnatfon^ 

cepted),  for  or  to  procure  the  ordaining  or  making  of  anv 
minister,  or  giving  of  any  orders  or  licence  to  preachy  he  shall 
forfeit  40/.  and  the  person  so  corruptly  ordained  10/. ;  and  if 
at  any  time  within  seven  years  next  after  such  corrupt  entering 
into  the  ministry  or  receiving  of  orders,  he  shall  accept  any 
benefice  or  promotion  ecclesiastical,  the  same  shall  be  void 
immediately  upon  his  induction,  investiture  or  installation,  and 
the  patron  shall  present  or  collate,  or  dispose  of  the  same  as  if 
he  were  dead :  one  moiety  of  which  forfeitures  to  be  to  the 
king,  and  the  other  to  him  that  shall  sue/* 

X.  General  Office  of  Deacam. 

*'  It  appertaineth  to  the  office  of  a  deacon,  in  the  church 
where  he  shall  be  appointed  to  serve,  to  assist  the  priest  in  di«> 
vine  service,  and  specially  when  he  ministereth  the  holy  com- 
munion, and  to  help  him  in  distribution  thereof,  and  to  read 
the  holy  scriptures,  and  homilies  in  the  church ;  and  to  in- 
struct the  youth  in  the  catechism ;  in  the  absence  of  the  priest 
to  baptize  infants ;  and  to  preach  if  he  be  licensed  thereto  by 
the  bishop  himself;  and  flirthermore  it  id  his  office^  where 
provision  is  so  made,  to  search  for  the  sick  poor  and  impotent 
people  of  the  parish,  and  to  intimate  their  estates,  names  and 

E laces  where  they  dwell,  unto  the  curate}  that  by  his  ex- 
ortation  they  may  be  relieved  with  the  alms  of  the  parishi- 
oners or  others  (c)." 

To  assist  the  Priest  in  Divine  Scrwic*.]— Anciently,  he 
officiated  under  the  presbyter,  in  saying  responses,  and  repeat- 
ing the  confession,  the  creed,  and  the  Lord  s  prayer  after  him, 
and  in  such  other  duties  of  the  church  as  now  properly  belong 
to  our  parish  clerks ;  who  were  heretofore  real  clerks,  attend- 
ing the  parish  priest  in  those  inferior  offices  (/).. 

And  specialty  when  he.  ministereth  the  Holy  Communion.'] — 
But  by  the  13  &  14  Car.  g,  c.  4,  s.  14.  '*  No  person  shall  pre- 
sume to  comecrate  the  sacrament  of  the  Lords  supper,  before 
such  time  as  he  shall  be  ordained  priest;  on  pain  of  100/.,  half 
to  the  king,  and  half  to  be  equally  divided  between  the  poor  of 
the  parish  where  the  offence  shall  be  committed,  and  him  who 
shall  sue  in  any  of  his  majesty's  courts  of  record ;  and  to  be 
disabled  from  being  admitted  to  the  order  of  priest  for  one 
whole  year  then  next  following." 

Sect  15.  **  But  this  not  to  extend  to  foreigners  or  aliens  of 
the  foreign  reformed  churches  allowed  by  the  king." 

Also,  by  the  act  of  toleration  this  shall  not  extend  to  quali^ 
fied  protestant  dissenting  ministers. 

And  to  read  the  Holy  Scriptures.] — This  power  is  ex- 
pressly given  to  him  in  the  act  of  ordination  before  mentioned. 

To  search  for  the  sich,  poor,  and  impotent,]  -^  This  is  the 
(e)  Rubr.  in  the  form  of  ordln.  (/)  Qibt.  150. 
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most  ancient  duty  of  a  deacon,  and  <}i6  immediate  cause  of  the 
institution  of  the  order.  This  rule  was  made  in  England 
while  the  poor  subsisted  chiefly  by  voluntary  charities,  and 
before  the  settlement  of  rates  or  other  fixed  and  certain  pro- 
Tisions;  pursuant  to  which  provision,  our  laws  have  de- 
volved that  care  upon  the  churchwardens  and  overseers  of 
die  poor;  which  last  office  was  created  on  purpose  for  that 
end  {g). 

And  to  intimate  their  Estates^  Names  and  Places  where 
they  dwell,  unto  the  Cmrate.l — ^That  is,  to  the  rector  or  vicar, 
who  hath  the  ctcre  of  souls. 

And  here  it  is  obvious  to  remark  the  ambiguity  of  the  word 
fmraie,  as  was  before  observed  of  the  word  minister :  some- 
times it  expresseth  the  person,  whether  priest  or  deacon,  who 
oflSciateth  under  the  rector  or  vicar,  employed  by  him  as  his 
assistant,  or  to  supply  the  place  in  his  absence ;  sometimes  it 
denoteth  the  person  officiating  in  general,  whether  he  be  rec- 
tor, vicar,  or  assistant  curate,  or  whosoever  performeth  the 
service  for  that  time :  sometimes  it  denoteth  exclusively  (as  in 
this  place)  the  rector,  vicar,  or  person  beneficed,  who  hath 
ewam  animarum. 

So  far  the  office  of  a  deacon  is  to  be  collected  from  the 
rubric  in  the  form  of  ordination,  and  from  the  form  itself.  And 
fiMrasmuch  as  he  is  hereby  permitted  to  baptize,  catechise,  to 
preach,  to  assist  in  the  administration  of  the  Lord's  supper ;  so 
also  by  parity  of  reason  he  hath  used  to  solemnise  matrimony, 
and  to  bury  the  dead  (A). 

And  in  general  it  seemeth,  that  he  may  perform  all  the  other 
offices  in  the  liturgy,  which  a  priest  can  do,  except  only  con- 
secrating the  sacrament  of  the  Lord's  supper  (as  hath  been 
said),  and  except  also  the  pronouncing  of  tne  absoluiian. 

Indeed  it  is  not  clear  from  the  rubric  in  the  Book  of  Com- 
mon Prayer,  whether  or  how  far  •  a  deacon  is  prohibited 
thereby  to  pronounce  the  absolution.  For  although  it  is  there 
directed,  that  the  same  shall  be  pronounced  by  the  priest 
alone;  yet  the  word  [alone']  in  that  place  seemeth  only  to  in- 
tend, that  the  people  shall  not  pronounce  the  absolution  afler 
the  priest,  as  they  did  the  confession  just  before  2  and  the 
word  priestf  throughout  the  rubric,  doth  not  seem  to  be  gene- 
rally appropriated  to  a  person  in  priest's  orders  only ;  on  the 
contrary,  almost  immediately  after  it  is  directed,  that  the  priest 
shall  say  the  "  Gloria  Patri,"  and  then  afterwards  that  the  priest 
shall  say  the  suffrages  after  the  Lord's  prayer  (which,  by  the 
way,  in  most  of  the  occasional  offices  are  called  by  mistake 
the  suf&ages  after  the  creed,  or  the  suffrages  next  after  the 
creed),  and  it  is  not  supposed  that  these  expressions  are  to  be 
understood  of  the  priest  alone,  exclusive  of  a  deacon  who  may 
happen  to  perform  the  service.    And  here  also  we  may  ob- 

(g)  CKbB.  159.  (A)  W«ta.  0. 14. 
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serve  the  ambiguous  signification  of  the  word  priest,  as  before 
was  observed  of  the  words  minister  and  curate ;  sometimes  it 
is  understood  to  signify  a  person  in  priest's  orders  only ;  at 
other  times,  and  es|>ecially  in  the  rubric,  it  is  used  to  signify 
the  person  officiatuig,  whether  he  be  in  priest's  or  only  in 
deacon's  orders :  and  in  general,  the  words  priest,  minister, 
and  curate  seem  indiscriminately  to  be  applied  throughout  the 
liturgy,  to  denote  the  clergyman  who  is  officiating,  whether  he 
be  rector,  vicar,  assistant  curate,  priest,  or  deacon. 

But  the  argument  to  evince  that  the  priest  only,  and  not  a 
deacon,  hath  power  to  pronounce  the  absolution,  seemeth  most 
evidendy  to  be  deduced  fi'om  the  acts  of  ordination  before 
mentioned.  To  the  deacon,  it  is  said ;  '^  Take  thou  authority 
to  read  the  eospel,  and  to  preach :"  to  the  priest,  it  is  said, 
"  Receive  Uie  Holy  Ghost  —  Whose  sins  thou  dost  forgive, 
they  are  forgiven ;  and  whose  sins  thou  dost  retain,  they  are 
retained.'' 

Moreover,  until  a  person  is  admitted  to  the  order  of  priest- 
hood, he  is  not  capable  of  any  benefice  or  ecclesiastical  pro- 
motion (£). 

Dr.  Gibson  refers  to  the  IS  Eliz.  c.  12,  which  enacts,  that 
no  person  shall  be  admitted  to  any  benefice  unless  he  be  of 
the  age  of  three  and  twenty  years,  and  a  deacon  at  the  least; 
and  directs  that  every  person  admitted  to  a  benefice  with  cure 
shall  be  admitted  to  minister  the  sacraments  within  one  year 
after  his  induction,  if  he  be  not  so  admitted  before,  under  pain 
of  deprivation  (A).  But  the  13  &  14  Car.  2,  c.  4,  s.  14,  ex- 
tends the  restriction  by  declaring,  that  no  person  shall  be 
capable  to  be  admitted  to  any  benefice,  nor  to  administer  the 
sacrament,  before  such  time  as  he  shall  be  ordained  priest, 
according  to  the  form  prescribed  by  the  Book  of  Common 
Prayer,  under  the  penalty  of  100/.  and  disability  to  be  ad- 
mitted into  the  order  of  priest  for  the  space  of  one  year  next 
following  (J). 

And  by  the  statute  of  the  13  &  14  Car.  2,  c.  4,  s.  14, ''  No 
person  shall  be  capable  to  be  admitted  to  any  parsonage, 
vicarage,  benefice,  or  other  ecclesiastical  promotion  or  dignity, 
before  he  be  ordained  priest:  on  pain  of  lOOZ. ;  half  to  the 
king,  and  half  to  be  equally  divided  between  the  poor  and  the 
mformer. 

Neither  is  a  person  that  is  merely  a  layman,  or  that  is  only 
a  deacon,  capable  of  a  donative :  for  although  he  who  hath 
a  donative  may  come  into  the  same  by  lay  donation,  and 
not  by  admission  and  institution,  yet  his  function  is  spi- 
ritual (lit). 

So  that  he  who  is  no  more  than  a  deacon  can  only  use  his 
orders  either  as  a  chaplain  to  some  family,  or  as  a  curate  to 

(i)  Gibs.  146.  (J)  Wats.  p.  142. 

(k)  See  Sfj^UlfftioVt  tn  note.  (m)  1  Inst.  844. 
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some  priest,  or  as  a  lecturer  without  tide :  for  the  prebendaries 
of  some  prebends  in  cathedral  and  collegiate  churches  are  to 
read  lectures  there,  by  the  appointment  of  the  founders  there- 
of, and  may  from  thence  be  called  lecturers ;  but  these  places 
are  of  the  number  of  ecclesiastical  promotions,  to  which  the 
incumbents  are  admitted  by  collation  or  institution,  of  which  a 
deacon  as  aforesaid  is  not  therefore  capable ;  yet  the  king*s 
professor  of  the  law  within  the  University  of  Oxford  may 
have  and  hold  the  prebend  of  Shipton  within  the  cathedral 
church  of  Sarum,  united  and  annexed  to  the  place  of  the  same 
king's  professor  for  the  time  being,  although  that  the  said  pro- 
fessor be  but  a  layman  (n). 


XI.  General  Office  of  Priests* 

A  priest  by  his  ordination  receiveth  authority  to  preach  the 
word  of  God,  and  to  consecrate  and  administer  the  holy  com- 
munion, in  the  congregation  where  he  shall  be  lawfully  ap- 
pointed thereunto. 

Yet,  notwithstanding,  by  Canon  36,  he  may  not  preach  with- 
out a  licence  either  of  the  archbishop,  or  of  the  bishop  of  the 
diocese  where  he  is  placed,  under  their  hands  and  seals,  or  of 
one  of  the  two  universities  under  their  seals  likewise. 

But  a  licence  by  the  bishop  of  any  diocese  is  sufficient, 
although  it  be  only  to  preach  within  his  diocese ;  the  statute 
not  requiring  any  licence  by  the  bishop  of  the  diocese  where 
the  church  is  (o). 

Dr.  Watson  says,  that  if  a  person,  who  is  a  mere  layman,  be 
admitted  and  instituted  to  a  benefice  with  cure,  and  doth  ad- 
minister the  sacrament,  marry  and  the  like;  these,  and  all 
other  spiritual  acts  performed  by  him  during  the  time  he  con- 
tinues parson  in  fact,  are  good ;  so  that  the  persons  baptized 
by  him  are  not  to  be  re-baptized,  nor  persons  married  by  him 
to  be  married  again,  to  satisfy  the  law  (p). 

XII.  Exhibiting  Letters  of  Orders. 

1.  Can.  137.  "  Every  parson,  vicar,  and  curate,  shall  at  the 
bishop's  first  visitation,  or  at  the  next  visitation  after  his  ad- 
mission, show  and  exhibit  unto  him  his  letters  of  orders,  to  be 
by  him  either  allowed,  or  (if  there  be  just  cause)  disallowed 
and  rejected ;  and  being  by  him  approved,  to  be  signed  by  the 
register ;  the  whole  fees  for  which,  to  be  paid  but  once  in  the 
whole  time  of  every  bishop,  and  afterwards  but  half  the  said 
fees." 

(w)  Wats.  c.  14;  13  &  14  Car.  2,        (o)  Wats.  c.  14. 
C4  4,  8.  29.  (/>)  Ibid.  J  Cr6,  Eli«.  775. 


9.  '^  No  curate  shall  be  admitted  to  officiate  in  anolher  dio- 
cese,  unless  he  bring  with  him  his  letters  of  orders  (9)." 

3»  Can«  39.  "  No  bishop  shall  institute  any  to  a  benefiee 
who  hath  been  ordained  by  any  other  bishop,  except  he  first 
show  unto  him  his  letters  of  orders/' 

4ii  By  the  4  Hea.  7,  c.  13»  ^'  If  any  person,  at  the  second 
time  of  asking  his  el^rgy,  beoBiuse  he  is  within  orders,  hath  noi 
there  ready  his  letters  of  orders,  or  a  certificate  of  his  ordinary 
witnessing  the  same;  the  justices  afore  whom  he  is  arraigned 
shall  ffiYe  him  a  day  to  being  in  his  said  letters  or  certifieate  ; 
and  if  he  fisul  in  so  doing,  he  shall  lose  the  benefit  of  his  clergy^ 
as  he  shall  do  that  is  without  orders.** 


XIIL  Archbishop  Wake's  Directions  to  the  Bishops  of  his 

Province  in  relation  to  Orders. 

It  is  judged  proper  here  to  subjoin  Archbishop  Wake's 
letter  to  the  bishops  of  the  province  of  Canterbury,  dated 
June  5,  1716,  which,  although  it  concemeth  other  matters 
besides  those  of  ordination,  yet  since  the  due  conferring  of 
orders  appeareth  to  be  the  principal  regard  thereof,  it  seemeth 
best  to  insert  the  same  entire  in  this  place ;  and  to  refer  to  it 
here  at  large  from  those  other  titles,  unto  which  it  hath  some 
relation. 

As  to  its  authority,  it  is  certain  (as  hath  been  observed 
before)  that  in  itself  it  hath  not  the  force  of  law,  nor  is  it  so 
intended,  or  to  be  of  any  binding  obligation  to  the  Church, 
further  than  the  archbishops  and  bishops  firom  time  to  time 
shall  judge  expedient ;  I  mean,  as  to  those  parts  of  it  which 
only  concern  matters  that  the  law  hath  left  indefinite,  and  dis- 
cretionary in  the  archbishops  and  bishops.  Other  parts  thereof 
are  only  infbrcements  of  what  was  the  law  of  the  Church 
before ;  and  those,  without  doubt,  are  of  perpetual  obligation : 
not  by  the  authority  of  these  injunctions,  but  by  virtue  of  the 
laws  upon  which  they  are  founded. 
"  My  very  good  lord, 

**  Being  by  the  providence  of  God  called  to  the  metropolitical 
see  of  this  province,  I  thought  it  incumbent  upon  me  to  consult 
as  many  of  my  brethren,  the  bishops  of  the  same  province,  as 
were  here  met  together  during  this  session  of  parliament,  in 
what  manner  we  might  best  employ  that  authority  which  the 
ecclesiastical  laws  now  in  force,  and  the  custom  and  laws  of 
this  realm,  have  vested  in  us,  for  the  honour  of  God,  and  for 
the  edification  of  his  Church,  committed  to  our  charge :  And 
upon  serious  consideration  of  this  matter,  we  all  of  us  agreed 
in  the  same  opinion  that  we  should,  by  the  blessing  of  God 
upon  our  honest  endeavours,  in  some  measure  promote  these 
good  ends,  by  taking  care  (as  much  as  in  us  lieth)  that  no 

(9)  AruQd#,  Lindw.  48. 
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unworthy  persons  miffht  hereafter  be  admitted  into  the  sacred 
ministry  of  the  Church :  nor  any  be  allowed  to  serve  as  curates 
but  such  aa  should  appear  to  be  duly  qualified  for  such  an 
employ  i  and  that  all  who  officiated  in  the  room  of  any  absent 
ministers,  should  reside  upon  the  cures  which  they  undertook 
to  supply,  and  be  ascertained  of  a  suitable  recompence  for 
their  labours. 

**  In  puFsuanee  of  those  resolutions^  to  which  we  unani- 
mously W^ed»  I  do  now  very  earnestly  recommend  to  you ; 

*^  (f«)  Thai  3F0U  require  of  every  person  who  desires  to  be 
admitted  to  holy  orders,  that  he  signify  to  you  his  name  and 
place  of  abode,  and  transmit  to  you  his  testimonial,  and  a  eer- 
tifieate  of  his  age  duly  attested,  with  the  title  upon  which  be  is 
to  be  ordained,  at  least  twenty  days  before  the  time  of  ordina- 
tion s  and  that  he  appear  on  Wednesday,  or  at  farthest  on 
Tbttfsday  in  essber  week,  in  order  to  his  examination. 

^*  (IL)  That  if  you  shall  reject  any  person,  who  applies  for 
holy  orders  upon  the  account  of  immorality  proved  against 
him,  you  signify  the  name  of  the  person  so  rejected,  with  the 
reason  of  your  rejecting  him,  to  me,  within  one  month ;  that 
so  I  may  acquaint  the  rest  of  my  suffiragans  with  the  case  of 
such  rejected  person  before  the  next  ordination. 

^'  (III.)  That  you  admit  not  any  person  to  holy  orders,  who 
having  resided  any  considerable  time  out  of  the  university, 
does  not  send  to  you,  with  his  testimonial,  a  certificate  signed 
by  the  minister,  and  other  credible  inhabitants  of  the  parish 
where  he  so  resided,  expressing  that  notice  was  given  in  the 
church,  in  time  of  divine  service,  on  some  Sunday,  at  least  a 
month  before  the  day  of  ordination,  of  his  intention  to  oiler 
himself  to  be  (Mrdained  at  such  a  time ;  to  the  end  that  any 
person  who  knows  any  impediment,  or  notable  crime,  for  which 
ne  ought  not  to  be  ordained,  may  have  opportimity  to  make 
his  objections  against  him. 

**  (lYO  That  you  admit  not  letters  testimonial,  on  any  oc- 
casion whatsoever,  unless  it  be  therein  expressed,  for  what 
particular  end  and  design  such  letters  are  granted ;  nor  unless 
it  be  declared  by  those  who  shall  sign  them,  that  they  have 
personadly  known  the  life  and  behaviour  of  the  person  for  the 
time  by  them  certified;  and  do  believe  in  their  conscience, 
that  he  is  qualified  for  that  order,  office,  or  employment,  to 
which  he  desires  to  be  admitted. 

*'  (V«)  That  in  all  testimonials  sent  from  any  college  or  hall, 
in  either  of  the  universities,  you  expect  that  they  be  signed,  as 
well  as  sealed ;  and  that  among  the  persons  signing,  the  gCH 
vonof  of  such  eoUege  or  hall,  or  in  his  absence,  the  next  per^* 
son  under  sueh  goversKW,  with  the  dean,  or  reader  of  divinity, 
a»d  the  tutor  of  ibe  person  to  whom  the  testimonial  is  granted, 
(such  tutor  beiQif  m  the  coUege>  and  such  person  being  under 
the  d^giee  ef  misiiei  of  avts,)  do  subscribe  their  names. 


'  "  (VI.)  That  you  admit:  hot  any  person  to  holy  orders  upon 
letters  dimissory,  unless  they  are  granted  by  the  bishop  him- 
self^  or  guardian  ^of  the  spiHtualties  sede  vacante;  nor  unless 
it  be  expressed  in  such  letters,  that  he  who  grants  them,  has 
fully  satisfied  himself  of  the  title  and  conversation  of  the  person 
to  whom  the  letter  is  granted. 

"  (VII.)  That  you  make  diligent  inquiry  concerning  curates 
in  your  diocese,  and  proceed  to  ecclesiastical  censures  against 
those  who  shall  presume  to  serve  cures  without  being  first 
duly  licensed  thereunto ;  as  also  against  all  such  incumbents 
who  shUl  receive  and  employ  them,  without  first  obtaining 
such  licence. 

"  (VIII.)  That  you  'do'  not  by  any  means  admit  of  any 
minister,  who  removes  from  any  other  diocese,  to  serve  as  a 
curate  in  yours,  without  testimony  of  the  bishop  of  that  diocese, 
or  ordinary  of  the  peculiar  jurisdiction  from  wnence  he  comes, 
in  writing,  of  his  honesty,  ability,  and  conformity  to  the  eccle- 
siastical Taws  of  the  Church  of  England. 

"  (IX.)  That  you  do  not  allow  any  minister  to  serve  more 
than  one  church  or  chapel  in  one  day,  except  that  chapel  be  a 
member  of  the  parish  church,  or  united  thereunto ;  and  unless 
the  said  church  or  chapel  where  such  a  minister  shall  serve  in 
two  places,  be  not  able  in  your  judgment  to  maintain  a  curate* 

'^  (X.)  That  in  the  instrument  of  licence  granted  to  any 
curate,  you  appoint  him  a  sufficient  salary,  according  to  the 
power  vested  in  you  by  the  laws  of  the  church,  and  the  par- 
ticular direction  of  a  late  act  of  parliament  for  the  better  main- 
tenance of  curates. 

"  (XL)  That  in  licences  to  be  granted  to  persons  to  serve 
any  cure,  you  cause  to  be  inserted,  after  the  mention  of  the 
particular  cure  provided  for  by  such  licences,  a  clause  to  this 
efiect  (or  in  any  other  parish  within  the  diocese,  to  which  such 
curate  shall  remove  with  the  consent  of  the  bishop.) 

'^  (XII.)  That  you  take  care,  as  much  as  possible,  that  who- 
soever  is  knitted  to  serve  any  cure,  do  le^de  in  the  parish 
where  he  is  to  serve;  especially  in  livings  that  are  able  to 
support  a  resident  curate :  and  where  that  cannot  be  done,  that 
they  do  at  least  reside  so  near  to  the  place  that  they  may 
conveniently  perform  all  their  duties  both  in  the  church  and 
parish. 

*^  These,  my  lord,  were  the  orders  and  resolutions,  to  which 
we  all  agreed ;  and  which  I  do  hereby  transmit  to  you ;  de- 
siring you  to  communicate  them  to  the  clergy  of  your  diocese, 
with  an  assurance  that  you  are  resolved,  by  the  grace  of  God, 
to  direct  your  practice  in  these  particulars  agreeably  thereunto. 
And  so  commending  you  to  the  blessing  of  God  in  these,  and 
all  your  other  pious  endeavours  for  the  service  of  his  Church, 
I  heartily  remain,  My  very  good  lord, 

your  truly  affectionate  brotheri 

W.  Cant." 
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(I.)  That  you  require  of  every  Person,  ^c] — By  this  first 
article  six  things  are  required,  viz. 

(1.)  That  he  signify  to  you  his  Name  and  Place  of  Abode.] 
— It  may  be  so  ordered,  that  this  shall  be  set  forth  in  the  tes- 
timonial, or  title,  or  both ;  but  it  seemeth  rather,  that  by  this 
article  a  distinct  instrument  is  required  for  the  signification 
thereof. 

(2.)  And  transmit  to  you  his  TestimoniaL] — ^According  to 
the  S4th  canon,  and  the  fourth  and  fifth  articles  of  these  di- 
rections. 

(3.)  And  a  Certificate  of  his  Jge  duly  attested."] — That  is, 
firom  the  register  book,  under  the  hands  of  the  minister  and 
churchwardens  of  the  parish  where  he  was  baptized;  or,  where 
that  cannot  be  had,  by  other  sufiicient  testimony. 

(4.)  With  the  Title  upon  which  he  is  to  be  ordained.] — 
According  to  the  tenor  of  the  thirty-third  canon  before  men- 
tioned* 

(5.)  At  least  twenty  Days  before  the  Time  of  Ordination.] 
— By  the  canons  aforesaid,  the  title  and  testimonial  are  re- 
quired to  be  exhibited  at  the  time  of  ordination :  but  by  these 
directions,  they  are  to  be  transmitted  for  so  long  time  before, 
as  that  there  may  be  an  opportunity  to  make  inquiry,  if  needfiil, 
into  any  of  the  particulars  therein  contained. 

(6.)  And  that  he  appear  on  Wednesday^  or  at  farthest  on 
Thursday^  in  Ember  Week.] — This  is  agreeable  to  the  canon 
law  before  mentioned  out  of  Lindwood,  that  he  shall  appear 
on  the  fourth  day  before  the  ordination. 

(II.)  I'hat  if  you  shall  rgect  §fc.] — This  second  article,  of 
signifying  the  names  of  persons  rejected  for  immorality  to  tlie 
archbishop,  is  a  prudent  caution ;  and  was  not  provided  for 
before  by  any  law. 

(III.)  That  you  admit  not  any  Person  SfcJ]  —  This  article, 
concerning  notice  to  be  given  in  the  church,  is  also  a  reason- 
able provision,  and  agreeable  to  foreign  practice  (as  hath  been 
observed)  although  not  particularly  enjoined  by  any  law  in  our 
church. 

In  the  present  directions,  as  delivered  by  the  archbishops  of 
late  years,  there  is  an  alteration  in  this  article :  instead  of  the 
expression,  that  the  minister  and  others  shall  certify  ^'  that 
notice  was  given  in  the  church  of  his  intention  to  offer  himself 
to  be  ordained  at  such  a  time,  to  the  end  that  any  person  who 
knows  any  impediment  or  notable  crime,  for  the  which  he 
ought  not  to  be  ordained,  may  have  opportunity  to  make  his 
objections  against  him^  (that  is,  to  the  bishop,  as  it  seemeth) ; 
—it  now  runs,  that  they  shall  certify,  "  that  such  notice  was 
given,  and  that  upon  such  notice  given  no  objections  have  come 
to  their  knowledge,  for  the  which  he  ought  not  to  be  or^ 
dained,*  (which  implies  the  objections  to  be  notified  to  the 
persons  signing  the  certificate.) 

VOL.  Ill,  F 


M. .    *.^  ^uhU  noi  Letters  ttitimonial  ftc] — This 
^  V.  s.  v.v  «c  ^.viKvniing  testunonials,  are  supplementary 

\    .t  uv'Xvvuiih  caiMMi;  and  for  their  obligation  do  depend 
.   avoc  iujuiicui>n8)  and  not  on  any  fixed  law;  and  therefore 
•i«v«\   be  VHintnl  from  time  to  time,  as  the  archbishops  and 
tH^lii^  shall  see  cause. 

^V.)  That  in  all  Testimonials  sent  from  any  College  ^c] — 
By  the  canon^  the  common  seat  only  of  the  college  was  re- 
quired»  which  indeed  of  itself  (as  in  all  other  bodies  corporate) 
doth  imply  a  consent  of  the  major  part  of  the  society :  this 
articte  doth  Author  require  a  guorutA  (as  it  were);  namely, 
ihfti  of  the  Baid  maicM*  part,  the  head  (^  the  college,  the  dean, 
and  Uie  tutor,  be  three ;  and  the  same  to  appear  by  the  sub- 
scription of  their  names.  So  that  ordinarily  it  seemeth  to  be 
in  the  power  of  any  one  of  those  three,  to  prohibit  any  person 
of  their  college  from  being  ordained ;  which  thing  perhaps 
may  require  some  farther  consideration.  And  it  is  much  to 
the  honour  of  the  universities,  that  for  so  long  a  titiie  there 
have  been  no  instances  of  the  abuse  of  this  power. 

(VI.)  !nat  jfou  admit  not  any  Person  into  Holy  Orders 
unon  Letters  dimissory  ^c]  —  The  article  concerning  letters 
oimisBonf  is  only  an  admonition  to  put  in  due  execution,  what 
was  the  law  of  the  church  before. 

(VII.)  That  you  make  diligent  inquiry  eonceminy  Curates 
in  your  Diocese  who  shall  presume  to  serve  Cures  without  ie- 
iny  first  duly  licensed.] — The  substance  of  this  article,  con- 
cerning the  licensing  of  curates,  was  enjoined  before  by  sereral 
canons  of  the  church. 

(VIII.)  That  you  do  not  by  mny  means  admit  of  any  Htnit^ 
l0f,  who  removes  fivm  another  Diacese,  to  serve  as  a  Curate 
in  yours f  without  Testimony  of  the  Bishop  of  that  Diocese^  of 
his  honesty t  ability,  ^c]  —  This  article,  concerning  cuimtes 
bringing  testimonials  from  other  dioceses,  is  nearly  in  the 
worcU  of  the  forty-eighth  canon. 

In  the  present  rules,  instead  of  the  word  honesty  (which  h 
taken  from  the  canon),  are  inserted  the  words  good  life. 

(IX.)  That  you  do  not  allow  any  Minister  to  serve  more 
than  one  Church  or  Chapel  in  vne  i)ayJ] — This  article  also  is 
in  the  words  of  the  forty-eighth  canon. 

(XO  That  in  the  Instrument  of  Licence  granted  to  any 
Curate,  you  appoint  him  a  sufficient  Salary,  according  to  the 
Power  Vested  in  you  bv  the  Laws  of  the  CAtercA.]— There 
seemeth  to  be  no  particular  law  of  the  church,  by  which  any 
certain  sum  is  limited  for  the  stipend  of  curates  in  general,  but 
such  as  are  obsolete  and  ineffectual  by  reason  of  the  great 
alteration  in  the  value  of  money.  But  the  ordinarv  may  i^fiise 
to  license  the  curate,  unless  the  incumbent  shall  in  his  no* 
fnination  and  appointment  pnMnise  to  pay  unto  the  curate  sudi 
a  certain  annual  sum. 

And  the  particular  direction  of  a  late  Act  of  ParUa- 
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fnent.] — Which  act  is  that  of  the  IS  Ann.  fit  2.  c.  IS,  for  the 
ciiratet  and  non-resideiita  only ;  by  which  the  ordinary  hath 
poweTi  aoooiding  to  the  value  of  the  living  and  the  difficulty 
of  the  cure,  to  appoint  a  salary  not  exceeding  fifty  pounds  a 
year,  nor  less  than  twenty. 

(XI.)  The  clause  to  be  inserted  in  the  licence,  that  the 
saaoe  shall  serve  for  any  other  parish  within  the  diocese,  is  not 
enjoined  by  any  express  law,  out  is  very  reasonable,  being  in- 
tended for  the  benefit  of  curates,  that  having  been  once  exa- 
mined and  approved  by  the  ordinary,  they  shall  not  need  to  be 
at  the  expense  of  a  new  licence  for  any  other  place  unto  which 
they  shall  remove  within  the  diocese. — Which  clause  is  omitted 
out  of  the  present  directions,  supposing  it  perhaps  to  be  unne- 
cessary, in  a  matter  the  utility  whereof  is  self-evident. 

(XII.)  This  article  concerning  the  curate's  residence  within 
the  parish  is  agreeable  to  the  ancient  laws  of  the  church :  and 
if  the  curate  shall  not  comply  with  the  ordinary's  directions 
therein,  the  said  ordinary  may  withdraw  his  licence. 

To  these  directions,  two  others  have  been  subjoined  of  late 
years: 

One  is,  That  you  he  very  cautious  in  accepting  restgna" 
tions;  and  endeavour ^  with  the  utmost  care,  by  every  legal 
method,  to  guard  against  corrupt  and  simoniacal  pre- 
sentations to  benefices.']  —  This  seemeth  to  be  intended  to 
counteract  the  purpose  of  bonds  of  resignation ;  for  if  the 
bishop  will  not  accept,  the  resignation  is  ineffectual. 

The  other  is.  That  your  clergy  he  required  to  wear  their 
proper  habits,  preserving  always  an  evident  and  decent  dis- 
tinction from  the  laity  in  their  apparel ;  and  to  show,  in 
their  whole  behaviour,  that  seriousness,  gravity  and  pru^ 
dence,  which  becomes  the  function;  abstaining  from  all  un- 
suitable company  and  diversions^  —  The  word  canonical, 
with  respect  to  the  habit,  seems  here  to  have  been  purposely 
omitted ;  since  no  certain  standard  of  dress  can  be  conveniently 
limited  by  any  canon  or  other  law ;  and  therefore  general  di- 
rections can  only  be  applicable  in  such  cases. 

Upon  the  whole,  with  respect  to  the  matter  before  us,  whilst 
tliese  directions  continue  to  be  the  rule  in  practice,  there  are 
these  five  instruments  to  be  transmitted  to  the  bishop,  at  least 
twenty  days  before  the  time  of  ordination,  by  every  person  de- 
siring to  beoiduAed;  viz. 

First,  a  signification  of  his  name  and  place  of  abode. 

Secondly,  a  certificate  of  publication  having  been  made  in 
tlie  church,  of  his  design  to  enter  into  holv  orders. 

Thirdly,  letters  testimonial  of  his  good  life  and  behaviour. 

Fourthly,  certificate  of  his  age. 

Fifthly,  ike  li^  upon  which  he  is  to  be  ordained. 

And  mi»reover,  if  he  comes  for  priest's  orders,  he  must  ex^ 
Ubk  to  the  bishop  his  letters  of  coders  kft  deacon. 

v9 
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Form  of  a  Tide  for  Orders. 

There  b  no  particular  form  of  a  title  prescribed  by  any 
canon,  or  other  law :  that  which  is  most  usual  and  approved 
seemeth  to  be  as  foUoweth : 

To  the  Right  Rettrend  Father  m  God  Richard  Lord  Bishop  of 
LomdoH* 

These  are  to  certify  yowr  lordship,  that  /,  A.  B.,  rector  [or,  vicar'] 

of ,  m  the  cowUy  of ,  and  your  lordship* s  diocese  of  Lon- 

dkm,  do  hereby  nominate  and  appoint  C.  D.  to  perform  the  qffice  of  a 

curate  in  my  church  of aforesaid^  and  do  promise  to  alUm  him 

the  yearly  swn  of for  his  maintenance  in  the  same^  and  to  con- 
tinue him  to  qfficiate  in  mv  S€ttd  church  until  he  shall  be  otherwise 
provided  of  some  ecclesiastical  preferment,  unless  by  fault  by  him 
committed  he  shall  be  lawfully  removed  from  the  same.  And  I  do 
solemnly  declare,  that  I  do  not  fraudulently  give  this  certificate  only 
to  entitle  the  said  C.  D.  to  receive  holy  orders,  but  with  a  real  inten- 
tion to  employ  him  in  my  said  church  according  to  what  is  before 

expressed,     fritness  my  hand  this day  of ,  in  the  year  of 

our  Lord  — . 

Form  of  a  Testimonial  for  Orders. 

The  canon  and  the  statute  before  mentioned  evidently  make 
a  distinction  between  the  testimonial  for  deacon's,  and  the 
testimonial  for  priest's  orders.  In  pursuance  whereof,  for 
deacon*s  orders,  no  more  by  the  canon  seemeth  to  be  required 
than  tills : 

If  it  is  from  a  college ; 

JVe  the  master  and  fellows  of college,  in ,  do  hereby 

testify,  that  A.  B.,  whose  life  and  behaviour  we  have  known  for  the 
space  of  three  years  now  last  past,  is  a  person  of  good  life  and  con- 
versation.    Given  under  the  seal  of  our  college,  the aay  of 

in  the  year  of  our  Lord . 

If  it  is  not  from  a  college ; 
We  whose  names  and  seals  are  hereunto  set,  do  hereby  testify,  that 
A.  B.,  whose  life  and  behaviour  we  have  known  for  the  space  of  three 
years  now  last  past,  is  a  person  of  good  life  and  conversation.     Given 

under  our  hands  and  seals,  the day  of in  the  year  of  our 

Lord . 

But  something  more  is  required  in  the  testimonial  for 
priest's  orders  by  the  aforesaid  statute  of  the  13  Eliz.  c.  12. 
As  thus : 

We  -^— ^  do  hereby  testify,  that  A.  B.,  whose  life  and  behaviour 
we  have  known  for  the  space  of  three  years  now  last  past,  is  a  person 
of  good  and  honest  life  and  conversation,  and  professeth  the  doctrine 
expressed  m  the  articles  of  religion  agreed  upon  by  the  archbishops 
and  bishops  of  both  provinces,  and  the  whole  clergy  in  the  convocation 
holden  at  London  in  the  year  of  our  Lord  one  tJiousand  five  hundred 
and  siflty  two.     Given  under  ^c. 

But  by  the  aforesaid  directions  of  Archbishop  Wake,  some- 
what further  is  required  in  the  testimonial  both  for  deacon's 
and  for  priest's  orders;  namely,  (1)  that  the  same  do  express 
for  what  particular  end  and  design  it  is  granted ;  and  (2)  that 
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the  persons  signing  the  same  do  declare  therein^  that  they  have 
personally  known  the  life  and  behaviour  of  the  person  for  the 
time  by  them  certified ;  and  (3)  that  they  do  believe  in  their 
conscience,  that  he  is  qualified  for  that  order^  office  or  employ- 
ment to  which  he  desires  to  be  admitted ;  and  (4)  that  if  the 
testimonial  is  from  a  college,  it  be  signed  as  well  as  sealed  by 
the  particular  members  of  the  college  therein  specified. 

It  doth  not  appear  to  have  been  clearly  understood,  what  the 
intention  was  in  directing  that  the  testimonial  should  express 
for  what  particular  end  and  design  it  is  granted :  the  causes 
usually  alleged  are,  that  it  is  a  man's  duty  to  bear  witness  to 
the  truth ;  that  the  party  hath  requested  such  testimonial ;  and 
that  they  are  willing  to  comply  with  such  request :  But  these 
(such  as  they  are)  are  general  reasons,  and  do  not  at  all  express 
the  special  end  and  design  of  granting  such  a  particular  testi- 
monial. However,  the  usual  form  of  a  testimonial,  according 
to  Mr.  Ecton,  is  to  this  eflTect : 

*'  To  all  Christian  people  to  whom  these  presents  may  come, 
**  Whereas  piety  and  humanity  do  oblige  us  to  bear  witness  to  the 
truth ;  and  nhereas  A.  B.  bachelor  of  arts  hath  requested  our  letters 
testimonial  of  his  laudable  Ufe  and  probity  of  manners  to  be  granted  to 
h'm:  WCf  being  willing  to  comply  with  his  so  just  a  request,  do  testify 
by  these  presents,  that  the  aforesaid  A.  B.  having  been  personally 
known  to  us  for  the  space  of  three  years  last  past,  hath  ted  his  life 
piously,  soberly  and  honestly  ;  hath  diligently  applied  himself  to  his 
studies  ;  arhd  hath  not  {so  far  as  we  know)  ever  held,  written  or  taught 
any  thing  but  what  the  Cmsrch  of  England  approves  of  and  maintains; 
and  moreover  we  think  him  worthy  {if  it  shall  so  seem  good  to  those 
fohom  it  may  concern)  to  be  promoted  to  the  holy  order  of  deacon  (or 
priest).  In  witness  whereof  we  have  hereunto  set  our  hands,  the  — 
day  of -'^^  in  the  year  of  our  Lord '^^"  .   v 

Or  thus  (according  to  Dr.  Gtty) : 

"  To  the  Right  Reverend  Father  in  God  Richard  Lord  Bishop  of  Lincoln, 

"  Whereas  A,  B,  of College  in desiring  to  be  admitted  to 

the  holy  order  of  deacon  [or  priest^t  hath  requested  our  letters  testis 
moniaf  of  his  laudable  life  and  integrity  of  manners  to  be  granted  to 
him ;  ne  whose  names  are  under  written  do  testify  by  these  presents, 
that  the  aforesaid  A.  B.for  three  years  last  past,  of  our  personal 
knowledge,  hath  led  his  life  piously,  soberly  ahd  honestly,  hath  dili" 
gently  applied  himself  to  the  study  of  good  learning,  and  hath  not  (so 
far  as  we  know)  held  or  published  any  thing  but  what  the  Church  of 
England  approves  of  and  maintains;  and  moreover  we  think  him  worthy 
to  be  admitted  to  the  holy  order  of  deacon  (or  priest),  -  In  witness 
whereof  we  have  hereunto  subscribed  our  names,  the  — —  day  of' 
in  the  year  of  our  Lord ." 

But  in  order  to  accommodate  the  same  more  strictly  to  the 
aforesaid  canon,  statute  and  direction  of  Archbishop  Wake, 
perhaps  the  form  might  be  more  regularly  thus : 

"  To  the  Bight  Reverend  Father  in  God  Charles  Lard  Bishop  of 
Carlisle, 

"  Whereas  our  beloved  in  Christ,  A.  B,  bachelor  of  arts^  hath  de- 


70  fl>t&fnttioiu 

dared  tm/io  us  his  hUenium  of  offering  himself  a  candidate  for  the  hohf 
order  of  de<tcon ;  aikdfor  that  end  hath  requested  our  letters  testimomal 
of  his  good  and  honest  life  and  conversation  and  other  due  qualifications^ 
to  be  granted  to  him ;  fVe  whose  names  and  seals  are  hereunto  set^  do 
testify  by  these  presents,  that  we  have  personally  known  the  life  and 
behaviour  of  the  aforesaid  A,  B,  for  the  space  of  three  years  now  last 
past  ;  and  that  he  hath,  during  the  said  time,  been  a  person  cf  good 
and  honesi  life  and  conversation  ;  and  that  he  professeth  the  doctrine 
expressed  in  the  Articles  of  Religion  agreed  upon  by  the  archbishops 
and  bishops  of  both  provinces,  and  the  whole  clergy^  m  the  Convoeaiiom 
holden  at  London  in  the  year  of  our  Lord  one  thousandjhe  hundred  and 
sixty- two;  and  we  do  believe  m  our  consciences^  that  the  said  A.  B.  is 
qualijied  to  be  admitted  (if  it  shall  so  please  your  lordship),  to  the  holy 
order  of  deacon  [or  priest].  Given  wider  our  hands  and  seals  the  ■  ■ 
day  of in  the  year  of  our  Lord  — ," 

Hath  declared  unto  tis  his  Intention  of  offering  himself  a 
Candidate  for  the  Holy  Order  of  Deacon*'] — ^This,  accoraing 
to  the  archbishop's  directions,  se^metb  to  express  the  particular 
end  and  design  tor  which  the  testimonial  is  granted. 

That  we  have  personally  known  the  Life  and  Behaviour^ 
jfc] — And  not  by  way  of  recital,  whose  life  and  behaviour  toe 
have  known,  or  having  been  personally  known  unto  us,  or  the 
Uke ;  for  the  archbishop  s  directions  in  this  case  do  require  a 
positive  declaration. 

And  that  he  hath  during  the  said  Time  been  a  Person  of 
good  and  honest  Life  and  Conversation.] — This  is  required  by 
the  canon  and  the  statute  aforegoing :  And  herein  the  persons 
signing  the  testimonial  do  undertake  for  his  behaviour. 

And  that  he  professeth  the  Doctrine,  ^c] — Herein  they  im- 
dertake  for  his  orthodoxy :  and  this  by  the  statute  aforesaid  i^i 
required  to  be  peremptory  and  express ;  and  not  so  far  as  we 
know,  or  the  like,  for  it  is  possible  they  may  not  have  used  the 
proper  means  of  information. 

And  we  do  believe  in  our  Consciences,  jfc] — In  order  to  the 
forming  of  which  belief,  some  sort  of  previous  examination  of 
the  party  by  the  persons  signing  the  testimonial,  seemeth  to  be 
implied :  And  herein  they  undertake  for  his  learning.  Whereas, 
before,  for  deacon's  orders,  they  did  only  take  upon  them  the 
knowledge  of  his  behaviour ;  for  priest's  orders,  of  his  be- 
haviour and  orthodoxy  ;  but  now  for  both  by  these  directions, 
they  are  to  take  upon  them  the  knowledge  of  his  behaviourf 
orthodoxy  and  learning :  Although  this  last  is  most  properly 
the  bishop's  province,  and  not  at  all  the  less  so,  notwithstanding 
such  testimonial  (g). 

(9)  [The  s^cl  of  die  pasiage  from  to  be  a  lawful  bishop,  priest  or  deacon 

the  Preface  to  the  Ordination  Service  in  the  Church  of  England,  or  suffered 

cited  abovei  p.  39,  is,  "And  therefore  to  execute  any  of  the  said  functions, 

to  the  intent  that  these  orders  may  be  except  he  be  called,  tried,  examined 

continued,  and  reverently  used  and  and  admitted  thereunto  according  to 

esteemed  in  the  Church  of  England,  the  form  hereafter  following,  or  ketk 

no  man  shall  be  accounted  or  taken  had  formerly  qusofpal  consecration  or 
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®r0iin— See  tf|^r()i4 


4^tnam$nt§  ott^t  €M^uirc|^— See  ditttrlt 
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The  oscillatory  was  a  tablet  ot  board  with  the  jHCture  of 
Christ,  or  the  blessed  Virgin,  or  some  other  of  the  saints;  which, 
after  the  consecration  oi  the  elements  in  the  eucharist,  the 

J>riest  first  kissed  himself  and  then  deUvtred  it  to  the  people 
or  the  same  purpose. 


OSTIARY  is  one  of  the  fire  inferior  orders  In  the  Roman 
Church,  whose  office  it  is  to  keep  the  doors  of  the  ohurdi  and 
to  toll  the  bell  (r). 


®b^r0f  et0  0f  A  SiaiU— See  tmnh 


<9X(drtf— See  ®0U^gM« 


pall. 

XHE  palli  pallium  episcopale^  is  a  hood  of  white  lamb's  wool 
to  be  worn  as  doctors*  hoods  upon  the  shoulders,  with  four 
crosses  woven  into  it.  And  this  pallium  episcopaU  is  the  arms 
belonging  to  the  see  of  Canterbury  («). 


,*'  on  ibeae  last  wordi,  Bp.  ordinatioii,''  under  Viillte  nistf|iy^ 

(vol  i.  p.  99),  remark!,  <*  This  and  the  3rd  lect  of  39  Geo,  3,  o.  60, 

Uft  clause  leemB  designed  to  allow  and  tbe  6th  sect,  of  3  &  4  Vict  a 

of  K/omith  converted  Driests,  who  were  33,  under  CTIurc)  (n  t^e  QTolondK. 

ordainedbybtshopsbefore,  and  whom  There  have  been  sevend  instances 

wo  receive  without  re-ordination  (if  of  Roman  priests  admitted  into  our 

they  renounce  their  errors),  because  Church,  but  I  am  not  aware  oC  any 

that  Church  preserves  the  Order  of  case  which  has  given  rise  to  a  dis- 

Bishopi  and  the  tubitance  of  the  primi-  cussion  on  the  validity  of  orders  con- 

tive  forms  in  her  ordinations,  though  ferred   by  a  bishop  of  the   Greek 

corrupted  with  many  modem  super-  Church.    See  Palmer  on  Romish  or* 

stitious  righCik"    Compere  the  14th  ders  in  his  Antiquities  of  the  Engliali 

sect,  of  13  &  14  Car.  3,  Act  of  Uni-  Ritual<-~£D.] 
formity,  "unless  he  have  beenybr-        (r)  Gibs.  99. 
merfy  made  a  priest  by  episcopal       (s)  God*  23;  lWam.4d. 
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JrANNAGEj^pa^iMZji^  (perb«p&  {romtipasctOs  to  feed),  is  the 
fruit  of  itrees  whichtthe  sWine  or  othier*  cattle  faed  upon  in,  the 
woods;  as  acorntSifOrahs^.inast  o£  beech;  ehesnuts,  aiid»  other 
nutSi  and  .fruifs  lof  tvees  in  the  woods :  which  is  treated  of  under 
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the  title  |j3:ft|)e0«  t      ,     .  ., 

..{Sometimes  also  pannage  is  used  to  signify  the  mpney  which 
istpaid  for:  tbeipaonbge  itself.'  .<    />ii    im         •     '..;,   i  • 


•  ■    •  I 


•  ' •       ••      II    '  '      III        ;■  •    I .  t   II  i   .t'      if  f  ■      I  >(  •/  u       I 

"'   '>•-<'    "*  'M'  IPoyift'-Seepaiifrfi*  si--   •   '•-      ' 

til        II    .     (t       ;        II        iflt       '  > !.'     ;       .  ■       i  /•      •     •'         -    {  ' 

Paraphernalia,  from  ^d^^a,  prtBter,  and  ^egwj,  cfw,  are 

the  woman's  apparel,  jewels  and  other  things,  which  in  the  life- 
time of  her  husband  she  wore  as  the  ornaments  of  her  person, 
to  be  allowed  at" the  discretion  of  !he  court,  "according  to  the 
quality  of  her  and  her  husl»a|id(().  ^ 
Which  is  treated  of  unSr  the 'title  flfllHljS,  Vol.  V.  and 

flgarcfage^  Vol.  ii. 


.1.  li  I  ,  I     M  »  I    --'mr •    tn    '-M*  I   •  '  11    !  nil  "I  I.   I  •  "     n  •  •      i  -  ,^  .        •   / 

',':,;'';  KhIt  (seemptli-to  have  been>  always  agreed^' that  "the -king's 
pardoh  *wiU'di8obaT^e  any  suit' in  the  spiritual  court  ear  o^ZctD  : 
also  it  keemsitobe  setdedjaO  tMs^dayV'tbatdtwill  likewise  dis-^ 
ebar^e  any  udHt  in<^«u<^><cottrt  od^imtaniiiafn  pdrtis  pro  re* 
fiMmmiiim0'fMorumot'mMeiammiii\VLB  Ibr'defainatibn)  or'  byi 
ing  Amlebt'hiinds  on*  &•  cleric,*  or- isaeh<4ike; 'fox*  sneihJGPuits  'are 
Wt  tvutfaithe)i<iiuit8»of  thttJcingy  though  prosecuted  by  the 
painty  (ii)".'  I '     • '    _  n  ' « » 1  -    III'    '.,'•"!    .'■  •        f . ' :  1  I 

'  ^  'Alib  it  seems  4o!be  agreed,  that  if  the  time  to  which  such 
pardon  hath  relatioti '  ibe  *  prior  to  theoWard  of  costs  to  the 
)MEirly,^iti8hftU  discharge  them:  and  i^t  seems^to  be  the  general 
tenor oftth6  books/that>tiiough'iiebe<8Ubee^ent  to  die' award 
af(the<oosti^,'yetifat<bb  piortoithe-taicitiovy  of  themrit  shall 
didoluuigethem,'4«cautte  nothing  <appears  (in  certain  to  be  due 
fdFaoSt»bcfiir^>diey(«0e>taiiedj(jr)l  /  ■  t>*""  i*  •  >  m  «   ' 

i)nS.<AIsO',iif'a>per8on'be.impri90ii^d  on^iaiwrit  de  exiommunU 
cato  capiendo^>'ioThki'  ^ontoinacy  m>  not'  paying'  costs,*  and 
^fterward^  th^  H^m,  par.4pi)s  all  contempts,  it.seema  thathe 
shall  be  dio^ar^ed  ofitsuch.  imprisonment  without  any  scire 
facias  iigainst « the  I  t>aftyf  because  it  is  grounded  on  the  con- 

'         *  •'  'O        ,       .       I..  /  I  .  .      • 

(0  LawofTiwtSSJk  ^  .      ,  («)  U  Haw.  394,  ..       ■  (*)  Ibid. 


tempty  which  is  wholly  pardoned :  and  the  party  must  begin 
anew  to  compel  a  payment  of  .tberpf^M  (if)' 

4.  But  it  seems  agreed,  that  a  paraon  shall  not  discharge  a 
suit  in  the  spiritual  court,  any  more  tlian  in  a  tempdraf,  4or  k 
matter  of  interest  or  property  in  the  plaintiff;  as  for  tithes, 
legacies,  matrimonial  contracts,  and  such  like.  Also  it  is 
agreed;  that  after  costs  are  taxed  in  a  suit  in  such  court  at  the 
prosecution  of  the  party,  whether  for  a  mat(l^'<^f  prirate  in- 
terest,  or  pro  refifrmatume  morum  or  salute  aninue,  as  for 
defamation,  or  the  like,  they  shall  not  be  discharged  by  a  sub- 
sequent pardon  {z).  

5.  A  person  admitted"to' tEe'benelit  oT  clergy,  is  not  to  be 
deprived  in  the  spirituaL  court  for* thd< crime  for  which  he 
hath  had  his  clergy.  For  a  pardon  frees  the  party  from  all 
subsequent  punishment,  and  consequently  from  deprivation  (a). 

6.  By  the  statute  f f| tber ^ (ffP^r^ \9Lp^  (which  is  the  last 
act  of  general  pardon)  aU  contempts  in  tne  ecclesiastical  court 
in  matters  of  correction  are  pardoned;  but.no^in  causes  whith 
have  been  commenced  for  matters  of  right. 
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1.  iVT  first  there  were  no  parochial  divisions  of  cures  here  Finciniti. 
in  England,  as  there  are  now  (J).  For  the  bishops  and*  fceir  ^^^^^ 
clergy  lived  in  common ;  and  before  that  the.  number  of  Chris- 
tians was  much  increased,  the  bishops  sent  out  their  clergy  to 
preach  to  the  people,  as  they  saw  occasion.  But  afler  the  in- 
habitants had  generally  embraced  Christianity,  this  itinerant 
and  occasional  going  from  place  to  place^  was  ifound  very  in- 
convenient, because  of  the  constant  offices  that  were  to  be 
administered,  and  the  people  not  knowing  to  whom  they 
should  resort  for  spiritual  offices  and  directions.  Hereupon 
the  bounds  of  paroctiial  cures  were  found  necessary  to  be  set- 
tled here,  by  those  bishops  who  were  the  great  instruments  of 
converting  the  nation  from  the  Saxon  idolatry.  At  first  they 
made  use  of  any  old  British  churches  that  were  left  standing; 
and  afterwards  from  time  to  time*  in  successive  ages,  churches 
were  built  and  endowed  by  lords  of  manors  and  others,  for  the 
use  of  the  inhabitants  of  their  several  manors  or  districts,  and 
consequently  parochial  bounds  affixed  thereunto  (c)< 

(y)  2  Haw.  394.  in  som^  bcfuntries,  till  several  centuriea 
(z)  Ibid.  aflev   the    establishmeDt   of   Chris- 
Co}  2  Haw.  3e4.  tianit^;*.  t*-  Pallam's-  <  Mtd41e<  Age% 
(6)  ["  Parochial  divisions,  as  they  vol.  ii.  p.  205,  7th  ed. — £o.] 
now  cxWt,  did  not  take  place,  at  least       ^c)  1  StilL"  6S,  89. ' 
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And  it  was  this  which  gave  a  primary  title  to  the  patronage 
of  laymen ;  and  which  also  oftentimes  made  the  bounds  of  a 
parish  commensurate  to  the  extent  of  a  manor  (d). 

Many  of  our  writers  have  ascribed  the  first  institution  of 
parishes  in  England  to  Archbishop  Honorius,  about  the  year 
636;  wherein  they  built  all  on  the  authority  of  Archbishop 
Parker.  But  Mr.  Selden  seems  rightly  to  understand  tbe 
expression  pravinciam  8uam  in  parockias  diviHt^  of  dividing 
his  province  into  new  dioceses ;  and  this  sense  is  justified  by 
the  author  of  the  Defence  of  Pluralities.  The  like  distinctioa 
of  parishes  which  now  obtains^  could  never  be  the  model  of 
HonoriuSy  nor  tbe  work  of  any  one  age.  Some  rural  churches 
there  were,  and  some  limits  prescribed  for  the  righte  and 
profits  of  thep.  But  the  reduction  of  the  whole  country  into 
the  same  formal  limitations  was  gradually  advanced,  being  tbe 
work  of  many  generations.  However  at  the  first  foundation 
of  parochial  cnurohes  (owing  sometimes  to  tbe  sole  piety  of 
the  bishop,  but  generally  to  the  lord  of  the  manor)  they  were 
but  few,  and  consequently  at  a  great  distance :  so  as  the  num- 
ber of  parishes  depending  on  that  of  churches,  the  parochial 
bounds  were  at  first  much  larger,  and  by  degrees  contracted. 
For  as  the  country  grew  more  populous,  and  persons  more 
devout,  several  other  churches  were  founded  within  the  extent 
of  the  former,  and  then  a  new  parochial  circuit  was  allotted  iii 

f>roportion  to  tbe  new  church|  and  the  manor  or  estate  of  the 
bunder  of  it.  Thus  certainly  began  the  increase  of  parishes, 
when  one  too  large  and  diffuse  for  the  resort  of  all  inhabitants 
to  the  one  church,  was  by  the  addition  of  some  one  or  more 
new  churches  cantoned  into  more  limited  divisions.  This  was 
such  an  abatement  to  the  revenue  of  the  old  churcheS|  that 
complaint  was  made  of  it  in  the  time  of  Edward  the  Confessor : 
"  Now  (say  they)  there  be  three  or  four  churches,  where  in 
former  times  there  was  but  one ;  and  so  the  tithes  and  profits 
of  the  priest  are  much  diminished  (e)." 

And  now,  the  settling  the  bounds  of  parishes  depends  upon 
ancient  and  immemorial  custom.  For  they  have  not  been 
limited  by  any  act  of  parliament,  nor  set  forth  by  special  com- 
missioners ;  but  have  been  established,  as  the  circumstances  of 
times  and  places  and  persons  did  happen  to  make  them, 
greater  or  lesser  (/). 

In  some  places,  parishes  seem  to  interfere,  when  some  place 
in  the  middle  of  another  parish  belongs  to  one  that  is  distant ; 
but  that  hath  generally  happened  by  an  unity  of  possession, 
when  the  lord  of  a  manor  was  at  the  charge  to  erect  a  new 
church,  and  to  make  a  distinct  parish  of  his  own  demesnes, 
some  of  which  lay  in  the  compass  of  another  parish  (g). 

But  now  care  is  taken  (or  ought  to  be)  by  annual  i)erambu- 

(d)  Ken.  Impropr.  5,  6,  7.  (/)  1  Still.  343, 

(e)  Ken.  Par.  Ant.  586, 587.  {g)  1  Still.  244. 


latiou  to  preserre  those  bonmb  of  parisbee,  whidi  haTO  been 
loM  settled  by  custom  (h). 

Prima  facie  the  whole  parish  b  bound  to  support  its  po<»  p«[^<i»  ^^^^ 
jcinAy ;  but  a  ville  or  township  may  have  separate  overseers  of  Po!>rf  ^  ^* 
its  own,  under  the  13  &  14  Car.  2,  c.l3;  and  the  court  of  l^d.."* 
King's  Bench  will  assist  such  a  subdivision  of  a  parish  on  the 
ground  of  convenieney  (i).  The  parish  at  large  is  also  bound 
to  repair  all  high  roads  lying  wiUun  it^  unless  that  burden  be 
thrown  on  others  by  prescription  or  tenure ;  and  therefore,  if  a 
pwrish  be  partly  situate  in  one  county,  and  partly  in  another, 
and  a  highway  in  one  part  be  out  of  repair,  the  indictmrat 
must  be  against  the  whole  parish,  and  not  against  the  inhabi- 
tants of  that  part  only  in  which  the  road  lies  (i).  If  the  in- 
habitants c^  a  township,  bound  by  prescription  to  repair  the 
roads  within  the  township,  be  exempted  by  the  provisions  of 
an  act  of  parUament  from  repairing  any  new  roads  which  may 
be  made  within  it,  the  charge  will  fall  on  the  rest  of  the 
parish  (/).  Where  one  side  of  a  common  highway  is  situated 
in  one  parish,  and  the  other  side  in  another,  two  justices  may 
determine  what  parts  shall  be  repaired  by  each  {m\ 

8.  By  a  constitution  of  Archbishop  Winchelsey,  the  pa-  Penmbnia- 
rishioners   shall  find  at  their  own  cnarge  banners  for  the  Boaildarieior 
roffaiions  (»).  Parishet. 

And  upon  the  account  of  perambulations  being  performed 
in  rogation  week,  the  rogation  days  w^re  anciently  called 
panpe^httfs;  from  the  Saxon  gau  or  gangen,  to  go. 

M.,  37  &  38  Elis.,  Goodday  v.  MiehtU  (o).  Trespass  for 
breaking  his  close,  and  for  brewing  down  two  gates,  and  three 
perches  of  bed^e.  The  defendant  justifies ;  for  that  the  said 
dose  was  in  the  parish  of  Rudham,  and  that  all  the  pa- 
rishioners there  for  time  immemorial  bad  used  to  go  over  the 
sud  dose  upon  their  perambulation  in  rogation  week;  and 
because  the  plaintiff  stopped  the  two  gates  and  obstructed 
three  perches  of  hedge  in  the  said  way,  the  defendant,  being 
one  of  the  parishioners,  broke  them  down.  And  by  the  court : 
It  is  not  to  be  doubted  but  that  parishioners  may  well  justify 
the  going  over  any  man's  land  in  the  perambulation,  according 
to  their  usage,  and  abate  all  nuisances  in  their  way. 

In  the  perambulation  of  a  parish,  no  refreshment  can  be 
claimed  by  the  parishioners,  as  due  of  right  from  any  house  or 
lands  in  virtue  of  custom.  The  making  good  such  a  right  on 
that  foot,  hath  been  twice  attempted  in  the  spiritual  courts ; 
but  in  both  cases  prohibitions  were  grantedf  and  the  custom 
declared  to  be  against  law  and  reason  (p). 

(h)  1  Stai.  244.  U)  Rex  v.  The  Inhnbitantt  ofShef- 

(i)   Bex  y.  InhMtents  of  Leigk^  field,  2  Tenn  Rep.  106. 

3  Tenn  Rep.  746.  (m)  34  Geo.  3,  e.  64. 

(k)  Bex  V.  The  InhabUanU  o/Clif-  (n)  land.  252. 

ton,  5  Term  Rep.  498;  controy  Bex  (o)  Cro.  Eliz.  441. 

V.  WetfoM,  4  Bar.  S507.  (pUGibs.  213 ;   WUfy  v.  Harhert, 

3  Keb.  609. 
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These  perambulations  (though  of  great  use  in  order  to  pre- 
serve the  bounds  of  parishes)  were  in  the  times  of  popery 
accompanied  with  great  abuses ;  viz.  with  feastings  and  with 
superstition;  being  performed  in  the  nature  of  processions^ 
with  banners^  hand  bells^  lights^  staying  at  crosses^  and  the 
like.  And  therefore  when  processions  were  forbidden,  the  use- 
ful and  innocent  part  of  perambulations  was  retained  in  the 
injunctions  of  Queen  Elizabeth ;  wherein  it  was  required,  that 
for  the  retaining  of  the  perambulation  of  the  circuits  of  pa- 
rishes, the  people  should  once  in  the  year,  at  the  time  ac- 
customed, with  the  curate  and  the  substantial  men  of  the 
parish,' walk  about  the  parishes,  as  they  wei'e  accustomed,  and 
At  their  return  to  the  church  make  their  common  prayers. 
And  the  curate,  in  their  said  common  perambulations,  was  at 
certain  convenient  places  to  admonish  the  people  to  give 
thanks  to  God  (in  the  beholding  of  his  benefits),  and  for  the 
increase  and  abundance  of  his  fruits  upon  the  face  of  the  earth ; 
with  the  saying  of  the  103rd  psalm.  At  which  time  also  the 
said  minister  was  required  to  inculcate  these  or  such  like  sen- 
tences. Cursed  be  he  which  translateth  the  bounds  and  dolles 
of  his  neighbour  ;  or  such  other  order  of  prayers  as  should  be 
lawfully  appointed  {q). 

But  the  superstitions  here  laboured  against,  were  not  so 
easily  suppressed ;  as  may  be  gathered  n'om  the  endeavours 
used  to  suppress  them  so  late  as  the  time  of  Archbishop  Grin- 
dal :  And  now,  since  that  hath  been  long  effected,  it  were  to 
be  wished,  that  perambulations  were  held  more  regularly  and 
Mquentlv  than  now  they  are,  to  the  end  the  limits  of  parishes 
ihay  be  the  better  kept  up  and  ascertained  (r). 

'[[See  Lo^d  Denman's  judgment  in  Taylor  v.  Devey(s),  in 
which  the  right  to  ^nter  private  houses,  and  to  remove  all  ob- 
structions t6  such  entrance,  for  thie  purpose  of  perambulating 
parochial  boundaries,  is  said  to  have  been  long  confirmed  by 
tnj^  Judicial  sanction. 

'  TBut  a  custom  for  the  parishioners  on  perambulation  of  the 

pa:nsh  boundaries  to  go  through  a  house  which  is  not  on  the 

boundary  line,  is  bad  (t). 

cbarch',     .      lIThe  church  building  acts  contain  particular  regulations  for 

Acil!**"'       thelboundaries  of  parishes,  formed  by  the  assignment  of  districts 

to  chapels,  in  compliance  with  the  provisions  which  these  acts 

I  &  t  Vict   prescribe  (u).    And  it  is  provided  by  sect.  @6  of  1  &  2  Vict. 

Plw^•l•ni     c.  106,  "  That  when,  with  respect  to  his  own  diocese,  it  shall 

iwuuS***"'  appear  to  the  archbishop  of  the  province,  or  when  the  bishop 

pucMtotbe  of  any  diocese  shall  represent  to  the  said  archbishop,  that  any 

Pa?bKrm>    such  tithing,  hamlet,  chapelry,  place,  or  district  within  the 

wpmfe  B«"  diocese  of  such  archbishop,  or  the  diocese  of  such  bishop,  as 

oettccs.         the  case  may  be,  may  be  advantageously  separated  from  any 

parish  or  mother  church,  and  either  be  constituted  a  separate 

{q)  Giba.  213.  («)  [7  Ad.  &  Ell.  412;  2  Nev.  &  Per.  472.] 

(r)  Ibid.  (t)  [Ibid.]  («)  [See  Appendix.] 


benefice  by  itself  or  be  united  to  any  other  parish  to  which  it 
may  be  more  conveniently  annexed,  or  to  any  other  adjoining 
tithinffy  hamlet,  chapelry,  place,  or  district,  parochial  or  extra- 
parochial,  so  as  to  form  a  separate  parish  or  benefice,  or  tl^at 
any  extra-parochial  place  may  with  advantage  be  annexed;  to 
any  parish  to  which  it  is  contiguous,  or  be  constituted/  a  sepur 
rate  parish  for  ecclesiastical  purposes;  and  the  said  archbishop 
or  bishop  shall  draw  up  a  scheme  in  writing  (the^scheme.of 
such  bishop  to  be  tran8mitte4  to  the  said  archbishop  foi:^  liis 
consideration),  describing  the  mode  in  which  it  appears  to  him 
that  the  alteration  may 'best  be  effected,  and  how  thp  chtuiiges 
consequent  on  such  alteration  in  respect  to  ecclesia$tiGal  jups^ 
diction,  glebe  lands,  tithes,  rent-charges,  and  other  ecclesiastic^ 
dues,  rates,  and  payments,  and  in  respect  to  patronage  m4 
rights  to  pews,  may  be  made  with  justice  to  all  parties  {inter- 
ested ;  and  if  the  patron  or  patrons  of  the  benefice  or  benefices 
to  be  afiected  by  such  alteration  shall  consent  in  writing,  under 
his  or  their  hands  to  such  scheme,  or  to  such  ntodification 
thereof  as  the  said  archbishop  may  approve,  and  the  said 
archbishop  shall,  on  fiill  consideration  and  inquiry,  be^satisfied 
with  any  such  scheme  or  modification  thereof,  and  shall  certify 
the  same  and  such  consent  as  aforesaid,  by  his  report,  to  her 
Majesty  in  council,  it  shall  be  lawful  for  her  Msyjesty  in  council 
to  make  an  order  for  carrying  such  scheme,  or  miodificaltion 
thereof,  as  the  case  may  be,  into  effect ;  and  such  prder,  being 
registered  in  the  registry  of  the  diocese,  which  the  regis^ar  js 
hereby  required  to  do,  shall  be  forthwith  binding  .on  alipersons 
whatsoever,  including  the  incumbent  or  incumbents  of  the 
benefice  or  benefices  to  be  affected  thereby,  if  he  or  t))ey,sba)^ 
have  consented  thetretq  in  writing  under  his  <qr  their  bands ; 
but  if  such  incumbent  or  incumbents  shall  not  have  isocpnr 
sented  thereto  the  order  s^ll  not  come  into  opevation  pntil.the 
next  avoidance  of  the  benefice. by  the  incumb^t, objecting, tg^ 
the  alteration,  or  by  the  surviving  incumbent  objecting,!  if  nxn^ei 
than  one  shall  object  thereto ;  and  in,  such  case  the,  orde^  shall 
forthwith,  after  such  avoidance,  become  binding  on  fdl  persons; 
whatsoever." — Ed.] 

The  bounds  of  parishes,  though  coming  in  question  in  a  ^^V*^^    . 
spiritual  matter,  shall  be  tried  in  the  temporal  court.     This  4s  whero  wbe 
a  maxim,  in  which  all  the  books  of  common  law  are  uni^nipiouSf  ^'^^' 
although^ our  provincial  constitutions  do  mention  the  bounds, 
of  parishes,  amongst  the  matters  which  merely  belong  to  the 
Ecclesiastical  Court,  and  cannot  belong  to  any  .othei:  (v).    T^e 
bounds  of  a  parish  may  be  tried  in  an  action  at  law ;  ;b.i;it  ^.,biU 
will  not  lie  for  an  issue  or. commission  to  ascertain  boundaries 
between  two  parishes :  except  perhaps  the  parishioners  have. A 
common  right,  as  where. all  the  tenants  of  a  manor  claim. a* 
ri^ht  of  common  by  custom,  in  which  case  the  right  of  allist 
tned  by  trying  the  right  of  one ;  or  where  all  parties  coijiceiped 

(«)  Gibs.  212.  1 
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are  before  the  court  (4?) ;  or  where  a  commission  was  prayed,  in 
the  Court  of  Exchequer,  to  ascertain  the  bounds  of  a  parish, 
upon  a  presumption  that  all  the  lands  within  it  would  be  tithe- 
able  to  the  parson,  but  denied ;  and  where  it  is  said,  that  the 
first  mentioned  decision  was  upon  a  bill  brought  by  the  parish 
of  St  Luke,  to  avoid  confusion  in  making  the  rates,  a  number 
of  houses  having  been  built  on  waste  land,  and  it  being  doubt- 
ful to  which  parish  the  different  parts  of  the  waste  belonged. 

And  in  the  14  Car.,  when  a  prohibition  was  prayed  to  the 
Spiritual  Court,  for  proceeding  to  determine  a  case  of  tithes, 
the  right  to  which  depended  on  the  lands  lying  in  this  or  that 
till;  it  was  denied  by  the  whole  Court  of  King's  Bench,  who 
declared,  that  the  bounds  of  viils  are  triable  in  the  Ecclesias- 
tical Court  (y).  But  this  was  between  two  spiritual  persons, 
the  rector  and  vicar  (z). 

And  in  the  case  of  Ives  v.  Wriffht,  H.,  15  Car.{«),  if  the 
bounds  of  a  village  in  a  parish  (ft)  come  in  question  in  the 
Ecclesiastical  Court,  in  a  suit  between  the  parson  impropriate 
and  the  vicar  of  the  same  parish,  as  if  the  vicar  claim  all  the 
tithes  within  the  village  of  D.  within  the  parish,  and  the  parson 
all  the  tithes  in  the  residue  of  the  parish,  and  the  question  be- 
tween them  is,  whether  certain  lands,  whereof  the  vicar  claims 
the  tithe,  be  within  the  village  of  D.  or  not ;  yet  inasmuch  as 
it  is  between  spiritual  persons,  viz.  between  the  parson  and 
vicar,  although  the  parson  be  a  layman,  and  the  parsonage 
appropriate  a  lay-fee,  yet  it  shall  be  tried  in  the  Ecclesiastical 
Court.    And  in  this  case  the  prohibition  was  denied. 

And  by  the  17  Geo.  2,  c.  37,  s.  1, 2,  it  is  enacted,  that  where 
there  shall  be  any  dispute,  in  what  parish  or  place  improved 
wastes  and  drained  and  improved  marsh  lands  lie,  and  ought  to 
be  rated;  the  occupiers  of  such  lands,  or  houses  built  thereon, 
tithes  arising  therefrom,  mines  therein,  and  saleable  under* 
veoods,  shall  be  rated  to  the  relief  of  the  poor  and  to  all  other 
parish  rates  within  such  parish  and  place  which  lies  nearest 
to  such  lands :  and  if  on  application  to  the  officers  of  such 
parish  or  place  to  have  the  same  assessed,  any  dispute  shall 
arise,  the  justices  of  the  peace  at  the  next  sessions  after  such 
application  made,  and  after  notice  given  to  the  officers  of  the 
several  parishes  and  places  adjmning  to  such  lands,  and  to  all 
others  interested  therein,  may  hear  and  determine  the  same  on 
the  appeal  of  any  person  interested,  and  may  cause  the  same 
to  be  equally  assessed,  whose  determination  therdn  shall  be 


(r)  Si,  Lttkty  Old  Street,  v.  &. 
Leonard,  SharetUtch,  Atkyns  v.  hat- 
ton,  1  Anstr.  395;  p  Bro.C.C.  40.] 

(y)  Gibs.  21a. 

(x)  2  RoUe's  Abr,  912. 

(«)  Ibid. 

(h)  [See  Siderfin,  89;  BuUery. 
Tatemany  1  Keble,  369 ;  for  a  distinc- 
tion between  the  boands  of  vills  «nd 


of  parishes.  See  also  Speer  v.  Crawter^ 
2  Meriv.  410;  Atkins  v.  Hatton,  2 
Anstr.  386;  Wake  v.  Conyen,  1 
Eden,  331;  MUier  t.  Warmm^n, 
1  Jac.  &  Walk.  484 ;  Carheny  v. 
Mantelt,  Veni.  &  Scriv.  R.  112; 
Woolaston  v.  Wright,  3  AnsL  801, 
as  to  comnissionen  for  ascertaining 
.-Ed.] 
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final.  But  this  shall  not  determine  the  boundaries  of  any 
parish  or  place,  other  than  for  the  purpose  of  rating  such  landa 
to  the  reUef  of  the  poor,  and  other  parochial  rates* 

And  by  the  ^  &  8  Edw.  6,  c.  IS,  s.  3,  every  person  who 
shall  have  any  beasts  or  other  cattle  tithable,  depasturing  in 
any  waste  or  common,  whereof  the  parish  is  not  certainly 
known,  shall  pay  the  tithes  thereof  where  the  owner  of  the 
cattle  dwells.  [[See  also  41  Greo.  S,  c.  109,  empowering  com- 
missioners to  inquire  into  the  boundaries  of  parishes,  &c. 

&  \^"  Parishioners  (says  Lord  Hardwicke)  is  a  rery  large  wbo  arc  Pa. 
word  I  it  takes  in  not  only  inhabitants  of  the  parish,  but  per*  'iibionert. 
sons  who  are  occupiers  of  lands,  that  pay  the  several  rates  and 
dutieS)  though  they  are  not  resident  nor  do  contribute  to  the 
ornaments  of  the  church.     Inhabitants  is  still  a  larger  word ; 
it  takes  in  housekeepers,  though  not  rated  to  the  poor ;  it  takes 
in  persons  also  who  arte  not  housekeepers ;  as,  for  instance, 
suen  who  have  gained  a  settlement,  and  by  that  means  become 
parishioners  (c).      The  importance  attached  to  the  meaning  of 
the  word  **  parishioners"  springs  irom  the  circumstance  that 
many  parish  offices,  some  of  a  lucrative  description,  such  as 
lecturers,  sextons,  &c.,  others  of  a  merely  honorary  character, 
such  as  churchwardens,  are  elective,  and  in  the  gift  of  the 
parishioners.    The  election  of  churchwardens  and  lecturers 
aie  treated  of  under  the  tides  C^urC^tDarOen^  and  lLeCtU< 
ttttly  in  the  first  and  second  volumes  of  this  work.     In  18S5 
it  was  allied,  in  an  action  to  a  false  return  to  a  writ  of  manda- 
mus, to  be  a  custom  in  a  parish,  that  whenever  the  perpetual 
curacy  of  St.  Sepulchre  in  the  town  of  Cambridge  should  be 
vacant  by  reason  of  the  death  of  the  curate  or  otherwise,  the 
parishioners  should  elect  a  fit  person  to  succeed  him,  and  that 
a  vacaiM^y  having  occurred,  the  plaintiff  was  duly  elected  ac-  castom  for 
cording  to  the  custom.     Mr.  Justice  Littledale  said  (agreeing  J^'riiJl**?'" 
witfi  Holroyd  and  Bayley,  J.)  **  The  custom,  as  alleged  in  the  JjJJ*J°** 
declaration,  is,  that  the  parishioners  should  elect ;  fdl  parish-    °'^**'' 
ioners,  therefore,  had  a  right  to  elect;  but  it  was  decided  at 
tiie  meeting  that  no  persons  who  had  not  paid  {he  church  rate 
riiould  vote.    Now  it  is  possible  that  no  ctiurch-rate  may  have 
been  made  for  many  years  before,  and,  therefore,  that  a  party 
may  not  have  paid  the  rate,  because  there  was  none  to  be  paid; 
but  I  think  that  the  parishioners,  at  the  time  of  meeting  for 
the  purpose  of  electing,  had  no  right  to  restrict  the  number  of 
electors*    Corporators  have  the  right  to  make  reasonable  bye- 
laws,  even  to  restrict  the  number  of  electors ;  but  that  must  be 
done  at  a  corporate  meeting,  convened  for  the  purpose,  and  of 
which  reasonable  notice  must  be  given.    I  will  not  say  whether 
the  parishioners  had  a  right  in  this  case,  if  they  had  given  due 
notice  of  their  intention,  to  make  it  a  rule  that  no  person  who 

(c)  [See  also  Att.  Gen,  v.  Parker^  heepen  and  inhabitants  paying  aoot 
3  Atkyns,  577 ;  &C.  1  Ves.  sen.  43,  end  lot,  by  the  nme  learned  jndge. 
as  to  the  distinctini  hetetnen  lioiae-    •--En.] 
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had  not  paid  the  church-rate  should  have  a  right  to  vote.  I 
am  clearly  of  opinion  that  they  had  no  right  to  do  it  on  the 
spur  of  the  occasion.  As  to  the  other  question^  it  is  clear  that  at 
common  law,  where  parties  have  the  right  of  voting,  the  re- 
striction of  voting  by  ballot  cannot  be  imposed.  The  writing 
of  the  name  of  the  candidate  on  a  card  is  not  strictly  an  election 
by  ballot  The  great  objection  to  such  a  mode  of  election  is, 
that  there  can  be  no  effectual  scrutiny,  because  if  it  be  after- 
wards discovered  that  a  given  individual  has  voted  who  had  no 
right  to  vote,  it  is  impossible  to  say  on  which  side  he  voted. 
I  think  that  the  mode  of  election  adopted  in  this  case  was 
illegal.  But  it  is  unnecessary  to  decide  that  point.  It  is 
sufficient  to  say,  that  the  plaintiff  has  not  made  out  that  he 
was  elected  by  the  parishioners.  That  being  so,  I  think  the 
rule  for  a  new  trial  must  be  made  absolute  (d)." 
SMtoD^"  [[In  1836  a  mandamus  was  applied  for  on  affidavits  making 

"  a  prima  facie  case  of  right  in  the  inhabitants  to  elect  a  sexton 
for  the  parish  of  Stoke  Damerel  in  Devonshire.  Affidavits 
were  filed  in  answer,  stating  facts  to  show  that  the  right  was 
in  the  rector,  who  had  filled  up  the  appointment.  The  office 
being  full,  a  question  arose  as  to  whether  the  proper  remedy 
was  not  by  '*  quo  warranto,**  instead  of  "  mandamus.**  Mr. 
Justice  Patteson  (agreeing  with  Lord  Chief  Justice  Denman, 
Williams  and  Coleridge,  Justices,  said  (e),  '^  I  am  of  the  same 
opinion.  I  cannot  at  present  find  any  reported  case  in  which 
a  mandamus  has  been  granted  to  elect,  where  the  office  was 
already  filled  by  a  void  election;  but  I  am  sure,  from  my 
recollection,  that  the  practice  is  so,  if  the  court  is  satisfied  of 
the  election  being  void  (/).  In  Rex  v.  The  Corporation  of 
Bedford(g),  where  the  corporation  had  elected  a  mayor  who 
would  not  attend  to  be  sworn  in,  because  he  had  not  qualified, 
the  court  ultimately  granted  a  mandamus  to  proceed  to  a  new 
election ;  that,  however,  was  after  much  doubt,  and  the  office 
was  expressly  avoided  by  stat.  13  Car.  2,  stat.  2,  c.  1,  s.  13. 
But  I  am  confident  that,  if  the  question  cannot  be  tried  by  a 
quo  warranto,  the  course  is  to  grant  a  mandamus  for  a  new 
election,  where  the  court  is  satisfied  that  the  first  election  is 
void.  Where  there  is  any  other  mode  of  trying  the  right,  a 
mandamus  ought  not  to  go.  Here,  prima  facie,  the  appoint- 
ment is  right,  being  made  by  the  rector,  who,  by  the  general 
law,  is  the  proper  person  to  make  it.  Strong  evidence  would 
be  necessary  to  disprove  his  authority.  There  is,  on  the  other 
hand,  a  custom  alleged  for  the  parishioners  to  elect ;  and  some 
evidence,  not  conclusive,  but  amounting  to  a  prima  facie  case, 
has  been  given,  to  show  that  the  last  election  was  by  them. 

(d)  l^Faulkfier  v.  Elger,  4  Barn,  dentood  in  Rex  v.  The  Churchvar- 

&  Cress.  457 ;  6  Dowl.  &  Ry.  524.]  den$  of  St.  Pancrat,  1  A.  &  £.  80 ; 

(tf)  l^The  King  y.  The  Minuter  and  and  sec  there  the  judgments  of  Parke, 

Churchwardens  of  Stoke  Damerel,  5  J.,  p.  100,  and  of  Patteson,  J.,  p. 

Ad.  &  £U.  589 ;  1  Nev.  &  Per.  453.]  102.J 

(/)  [It  seems  to  have  been  so  un*  (g)  [1  East,  79.] 
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The  ofBcei  however^  is  no^  full  bv  the  rector's  appointment 
If  there  were  no  other  remedy^  I  should  say  that  a  mandamus 
ought  to  go ;  but  there  is  such  a  remedy,  by  refilling  the  fees, 
qr  bringing  an  action  for  money  had  and  received  n  they  are 
taken*  It  cannot  be  supposed  that  the  sextop  will  go  on  for 
five  or  six  years  refusing  his  fees,  to  prevent  a  trial  of  the  right; 
at  least  the  probability  of  it  is  not  one  which  we  can  enter  into. 
The  rule  must  therefore  be.  discharged  (/).'*  .     , 

4.  [[A  mandamus  does  not  lie  to  admit  a  vest^ry  clerk  (j),,b^-  when  a  Man. 
cause  such  office  is  not  filled  and  permanenti  but  dependent  on  fo  p^iTh"  ^^ 
the  will  of  the  inhabitants;  nor  to  overseers  (A)  of  tbejppof  to  onicefi. 
make  a  rate,  without  first  appealing  to  the  sessions,  nof  to  collect 
a  rate  (i):  and  although  it  will  lie  against  old  overseers  to  deliver 
their  public  books  and  papers  to  their  successors,  it  will  be 
refiised  to  churchwardens  to  deliver  a  vestry-book  to  the  vestry 
clerk  (k) ;  so  it  was  to  restore  the  clerk  and  treasurer  of  the  poor  , 

of  St  Nicholas,  Rochester(Q ;  but  it  will  (m)  be  granti^d  to  com-  •  ^ 
missioners  entrusted  by  act  of  parliament  with  the  regulation 
of  the  expenditure  of  a  parish  to  compel  them  to  levy  a  rate 
for  the  purpose  of  paying  oiF  a  sum  borrowed  by  former 
commissioners,  without  pledging  their  personal  responsibility. 
Where  a  party  applies  for  a  mandamus  to  compel  churcn- 
wardens  to  allow  him  to  inspect  their  accounts  ;Eu;cordiog  to 
the  directions  of  17  Geo.  2,  c.  38,  he  must  state  some  specif 
reasons  for  which  he  wishes  to  see  the  accounts,  anid  it  is  no  an- 
swer to  the  application,  that  the  statute  imposes  a  penalty  upon 
the  churchwardens  improperly  so  refusing  the  inspection  (n). 
But  a  parishioner  has  no  right  to  inspect  parish'  books  iipr  the 
purpose  of  gaining  information  which'  may  be  useful  tp'  h^m 
witn  a  view  to  support  bis  cUim  to  an  estate  i^  the  paHs|i  (n^ ; 
and  though  the  court  will  not  grant  a  mahdamvis  to  c^rcn- 
wardens  to  com[ 
a  matter  of  ecclesi 
churchwardens 

to  assemble  a  meeting  for  the  purppse  of  s^ejtig  if  it'Wfil!  'io 
be  made  {g) ;  and  to  parishioners  to  meet  witl^  me  minister  for 

(/)  [Ab  to  the  limitatioti  of  the  pk-  (i)  [Rear  v.  Overu^t  of  Ihrwkh, 

TishioDer's  right  by  uflagCi  as  to  voting  Kouiti,  28.]               i        /       !>< 

hy  MOt  and  lot,  as  to  right  under  •  {k)  \^Anon.  2  iChit.  2^5 :  R^^  t. 

deed  or  charter,  consult  Att.-Gen.y,  Worcester$hire.  3  p.  i  R.  209:  5  B. 

Newcome,  14  Ves.  8;   AU.-Gen,  v.  A  C.  899.]         '                       ^'  * 

For8ter,l0yes.3S9;  Resy.Osboume,  (/)  [Re*  v.  OUardiam  of  St.  Ni- 

4  East,  329;  Rei  v.  Varlo,  Cowper,  chidat,  Rochester,  4  M^  &Selw.  324.] 

250;  for  voting  by  ballot,  see  Faulk'  (m)  tRcx  v<  Commisuoners  of  St, 

ner  v.  Edgar,  cited  above,  p.  65 ;  by  Paul,  Shadwell,  1  M.  &  R.  591.J 

proxy,    WiUon   v.  Deni$on,    Ambl.  (n)  [Rex  v. C/wr,  7  D.  &R.  393  ; 

36,  dicta  of  Lord  Hardwicke.]  4  B.  &  C.  899.] 

(g)  tRts  V.  Ckurckwardent  of  Croy-  (o)  TRex  v.  Smallpiece,  2  Chtt.288.] 

don,  5  T.  R.  713.    Lord  Kenyon.]  (p)  [5  T.R.361 ;  4  M.& Selw.250.] 

(A)  IRex  V.  Canterburv,  4  Burr.  (g)  [4  M.  &  Selw.  250 ;  Anon.  Str. 

2290.]  686;  lies  v.  Wis,  2  B.  &  Ad.  197.] 
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Parish  Clerk. 


Hii  QotUfi- 
caiion. 


How  to  be 
appointed. 


the  purpose  of  electing  churchwardens ;  and  in  certain  cases  to 
churchwardens  to  convene  a  general  meeting  of  the  parish  to 
establish  a  select  vestry  (r).  In  all  cases  there  must  have  been 
a  refusal,  direct  or  implied,  by  the  party  bound  by  law  to  do 
some  ac^  before  a  mandamus  will  be  granted  («)• — Ed.]] 


1.  "  We  do  decree  that  the  offices  for  holy  water  be  conferred 
upon  poor  clerks  («)." 

For  the  understanding  of  which  constitution,  it  is  to  be  ob- 
served, that  parish  clerks  were  heretofore  real  clerks,  of  whom 
every  minister  had  at  least  one,  to  assist  under  him  in  the 
celebration  of  divine  offices ;  and  for  his  better  maintenance, 
the  profits  of  the  office  of  aniuBbajaltis  (who  was  an  assistant 
to  the  minister  in  carrying  the  holy  water)  were  annexed  unto 
the  office  of  the  parish  derk  by  this  constitution ;  so  as,  in 
after  times,  aqtiabajalus  was  only  another  name  for  the  clerk 
officiating  under  the  chief  minister. 

2.  Can.  91.  "  And  the  said  clerk  shall  be  twenty  years  of 
age  at  the  least ;  known  to  the  parson,  vicar,  or  minister  to  be 
of  honest  conversation,  and  sufficient  for  his  reading,  writing, 
and  also  for  his  competent  skill  in  singing  (if  it  may  be)." 

3.  All  incumbents  once  had  the  right  of  nomination  of  the 
parish  clerks,  by  the  common  law  and  custom  of  the  realm  (ar). 

And  by  the  aforesaid  constitution  of  Archbishop  Boniface, 
^'  Because  differences  do  sometimes  arise  between  rectors  and 
vicars  and  their  parishioners,  about  the  conferring  of  such 
offices,  we  do  decree,  that  the  same  rectors  and  vicars,  whom 
it  more  particularly  concerneth  to  know  who  are  fit  for  such 
offices,  snail  endeavour  to  place  such  clerks  in  the  aforesaid 
offices,  who,  according  to  their  judgment,  are  skilled  and  able 
to  serve  them  agreeably  in  the  divine  administration,  and  who 
will  be  obedient  to  their  commands.'^ 

And  by  Can.  91,  "No  parish  clerk  upon  any  vacation  shall 
be  chosen  within  the  city  of  London  or  elsewhere,  but  by  the 
parson  or  vicar ;  or  where  there  is  no  parson  or  vicar,  by  the 
minister  of  that  place  for  the  time  being ;  which  choice  shall 


(r)  IRex  v.  Ckurckwardent  qf  Si. 
Martin't-in^tke-Fieldt,  3  B.  &  Ad. 
907 ;  Rex  v.  Churchwardens  qf  St. 
Bartholomew  the  Great,  London,  2 
B.  &  Ad.  506.] 

(ff)  [JRex  V.  Stoke  Damerel,  5  Ad. 
&  £11.  584;  1  Nev.  &  Per.  56  ;  Rex 
V.  Archdeacon  qf  Middlesex,  3  Ad. 
&  £U.  615;  15  East,  139;  lee  titles 
iUctwrer.  W%%^,  Ctrate,  and 
€%%X(%^MX}t$n$.    For  cases  where, 


an  election  having  taken  place,  a 
mandamus  is  applied  for,  consult  Rex 
y.Octaviui  Maait€r,6  Ad.  &  £11. 153, 
374;  1  Nev.  &  Per.  56,  314;  Rex 
V.  Minister  and  ChurcMwardens  qf 
Stoke  Damerel,  5  Ad.  &  £11.  584. 
—Ed.] 

(0  [Called  originaUy  "itdituus,*' 
AyLParerg.  409  .—Ed.] 

(tt)  Boniface,  Lind.  142« 

{X)  Gibs.  214. 


be  signified  by  the  sud  minister,  vicar  or  parson,  to  the  pa- 
rishioners the  next  Sunday  following,  in  the  time  of  divine 


service." 


Since  the  making  of  which  canon,  the  right  of  putting  in  the 
parish  clerk  hath  often  been  contested  between  incumbents 
and  parishioners,  and  jprohibitions  prayed,  and  always  obtained, 
to  the  spiritual  court  for  maintaining  the  authority  of  the  canon 
in  &vour  of  the  incumbent  against  the  plea  of  custom  in  behalf 
of  the  parishioners  ( v).  [^  Vide  post,  p.  88,  the  distinction  taken 
by  Sir  O.  Lee.— Ed!j 

Thus,  E.,  8  Jac.  1,  Cundici  v.  Plomer  (z).  The  parishioners 
of  the  parish  of  St.  Alphage  in  Canterbury  did  prescribe  to 
have  the  election  of  their  parish  clerk,  and  by  the  canon  the 
election  of  the  clerk  is  given  to  the  vicar.  It  was  adjudged  in 
this  case,  that  the  prescription  should  be  preferred  before  the 
canon,  and  a  prohibition  was  awarded  accordingly. 

T.,  21  Jac.,  Jermyn*8  case  (a).  Jermyn,  rector  of  the  parish 
of  St.  Katherine's  in  Coleman  Street,  and  Hammond,  as  clerk 
there,  sued  in  the  spiritual  court  to  have  the  said  clerk  esta- 
blished there,  being  placed  there  by  the  parson  according  to 
the  late  canon,  where  the  parishioners  disturbed  him,  upon  a 
pretence  of  a  custom  to  place  the  clerk  there  by  the  election 
of  their  vestry.  And  upon  this  surmise  of  a  custom,  the 
churchwardens  and  parishioners  prayed  a  prohibition;  and 
after  divers  motions  a  prohibition  was  granted ;  for  they  held 
that  it  was  a  good  custom,  and  that  the  canon  Cannot  take  it 
away. 

[[before  the  union  of  parishes  in  London,  effected  by  22  Car.  2,  in  United 
c.  11,  there  was  a  custom  in  the  parish  of  St.  M.  P.  for  the  pa-  ^•'***'**- 
rishioners  to  join  with  the  rector  in  the  election  of  a  parish  clerk. 
By  that  act  the  parish  of  St.  M.  C.  was  united  to  that  of  St. 
M.  P.,  the  church  of  the  latter  parish  still  remaining ;  and  it 
was  held  that  the  right  of  election  after  the  union  continued  in 
the  inhabitants  jointly  with  the  rector ;  and  that  an  appointment 
by  the  rector  alone,  without  the  concurrence  of  the  majority  of 
such  parishioners,  was  void ;  and  consequently  that  a  person 
so  appointed  could  not  maintain  trespass  against  the  cnurch- 
waraens,  &c.,  for  forcibly  expelling  him  from  the  reading-desk 
of  the  parish  church.     It  was  not  decided  whether  the  election 
should  be  made  by  the  rector  and  the  inhabitants  of  both 
parishes  in  joint  vestry  assembled,  or  by  the  rector  with  the 
inhabitants  of  St  M.  P.  alone,  and  whether  the  presence  of  the 
rector  at  the  time  of  the  election  was  necessary  for  the  validity 
of  the  appointment  (&).    The  earlier  Church-Building  Acts,  58  Under  church 
Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  enact  that  the  clerk  of  ^""OingAci.. 
every  diurch  or  chapel  built  under  these  acts  shall  be  annually 


(3f)  Gibfc  214.  (b)  [  Hartley  v.  Cook,  9  Bing.  728 ; 

(i)  Hughes,  275;  ^" 

(a)  Cio.  Jac.  670. 


(x^  Hughes,  275  ;  [13  Coke,  70.]    3  M.  &  Scott,  230 ;  5  C.  &  P.  441.] 
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appointed  by  the  minister,  but  the  later  Church  Building  Acts 
contain  no  such  provision.  Vide  post,  p.  88,  as  to  the  stipend 
of  such  clerks. — Ed.^ 
How  to  be  4.  Parish  clerks,  after  having  been  duly  chosen  and  ap- 
idmiucd.  pointed,  are  usually  licensed  by  the  ordinary  (c) ;  p3Ut  this 
does  not  seem  to  be  necessary  (rf). — Ed.]] 

And  when  they  are  licensed,  they  are  sworn  to  obey  the 
minister  (e). 

And  if  a  parish  clerk  hath  been  used  time  out  of  mind  to  be 
chosen  by  me  vestry,  and  after  admitted  and  sworn  before  the 
archdeacon,  and  he  refuse  to  swear  such  parish  clerk  so  elected, 
but  admitteth  another  chosen  by  the  parson,  a  writ  may  be 
awarded  to  him  commanding  him  to  swear  him  {f). 

And  in  the  case  of  The  King  v.  Henchman  {g\  official  of  the 
Consistory  Court  of  the  Bishop  of  London,  a  mandamus  was 
granted  to  admit  one  Robert  Trott  to  the  office  of  parish  clerk 
of  Clerkenwell,  being  elected  by  the  parish,  it  being  shown 
that  the  official  had  usually  admitted  to  that  office. 
Hit  Salary.  5.  By  the  aforcsaid  constitution  of  Archbishop  Boniface, 
''  If  the  parishioners  shall  maliciously  withhold  the  accustomed 
alms  from  the  aquahajalns,  they  shall  be  earnestly  admonished 
to  render  the  same ;  and  if  need  be,  shall  be  compelled  by 
ecclesiastical  censure.*' 

AlmsJ\ — By  which  word  we  may  understand  that  such  clerks 
cannot  claim  any  thing  by  way  of  a  certain  allowance  or  en- 
dowment by  reason  of  their  office  of  aqucebajalus :  but  their 
sustentation  ought  to  be  collected  and  levied  according  to  the 
manner  and  custom  of  the  country  (A). 

Accustomed  Alms!] — For  this  custom  ought  to  be  considered 
according  to  the  manner  anciently  observed;  which  also,  inas- 
much as  it  concemeth  the  increase  of  divine  worship,  ought  not 
to  be  changed  at  pleasure :  but  hereunto  the  parisnioners  may 
be  compelled  by  the  bishop  (i). 

And  custom  of  this  kind  is  good  and  laudable,  that  every 
master  of  a  family  (for  instance)  on  every  Lord's  day,  give  to 
the  clerk  bearing  the  holy  water  somewhat  according  to  the 
exigency  of  his  condition ;  and  that  on  Christmas  day  he  have 
of  every  house  one  loaf  of  bread,  and  a  certain  number  of  eggs 
at  Easter,  and  in  the  autumn  certain  sheaves.  Also  that  may 
be  called  a  laudable  custom,  where  such  clerk  every  quarter  of 
the  year  receiveth  something  in  certain  in  money  for  his  suste- 
nance, which  ought  to  be  collected  and  levied  in  the  whole 
parish.  For  such  laudable  custom  is  to  be  observed,  and  to 
this  the  parishioners  ought  to  be  compelled ;  for  having  paid 

(c)  Johns.  204.  damus  (H  3) ;  3  Bac.  Abr.  531 
Id)  [Peakv.Boume, Str.942,iii/Wi.]        (g)  3  Bac.  Abr.  531 . 
ie)  Johns.  205.  (A)  Lindw.  143. 

(/)  2  Roll  Abr.  234 ;  Viner,  Man-        (i)  Ibid. 
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the  same  for  so  long  a  time,  it  shall  be  presumed  that  at  first 
they  Tolimtarily  bound  themselves  thereunto  (A). 

Admonished.] — Not  only  by  the  ministers^  but  also  and  more 
especially  by  the  ordinary  of  the  place  (/). 

By  Ecclesiastical  CensureJ] — Of  which  there  are  three 
kinds :  suspension^  excommunication  and  interdict  (m). 

And  by  Can.91,  ''The  said  clerks  shall  have  and  receive 
their  ancient  wages,  without  firaud  or  diminution^  either  at  the 
hands  of  the  churchwardens,  at  such  times  as  haUi  been  accus- 
tomed, or  by  their  own  collection,  according  to  the  most  an- 
cient custom  of  every  parish.** 

Ancient  Wages.']  —  In  case  such  customary  allowance  is 
denied,  the  foregoing  constitution,  and  the  practice  thereupon, 
direct  where  it  is  to.  be  sued  for,  viz.  before  the  ordinary  in  his 
ecclesiastical  court.  That  constitution  (as  we  see)  calls  those 
wages  accustomed  alms :  and  in  the  register  there  is  a  consul- 
tation provided  in  a  case  of  the  same  nature,  for  what  the  writ 
calls  largitio  charitativa  (as  being  originally  a  free  gift),  which 
by  parity  of  reason  may  be  fairly  extended  to  the  present  case(n). 

Dut  by  the  common  law,  if  a  parish  clerk  cldm  by  custom  to 
have  a  certain  quantity  of  bread  at  Christmas  of  every  inhabi- 
tant of  the  parish,  or  the  like,  and  sue  for  this  in  the  Spiritual 
Court,  a  prohibition  lieth  (o). 

M.,  3  Ann.,  Parker  v.  Clarke  (p).  The  clerk  of  a  parish 
libelled  against  the  churchwardens,  for  so  much  money  due  to 
him  by  custom  every  year,  and  to  be  levied  by  them  on  the  re- 
spective inhabitants  in  the  said  parish ;  and  after  sentence  in 
the  Spiritual  Court,  the  defendants  suggested  for  a  prohibition, 
that  there  was  no  such  custom  as  the  plaintiff  had  set  forth  in 
his  libel.  It  was  objected  against  granting  the  prohibition, 
that  it  was  now  too  late,  because  it  was  after  sentence,  especially 
since  the  custom  was  not  denied ;  for  if  it  had,  and  that  court 
had  proceeded,  then  and  not  before,  it  had  been  proper  to  move 
for  a  prohibition.  But  by  Holt,  Chief  Justice :  It  is  never  too 
late  to  move  the  King's  Bench  for  a  prohibition,  where  the 
Spiritual  Court  had  no  original  jurisdiction,  as  they  had  not  in 
this  case,  because  a  clerk  of  a  parish  is  neither  a  spiritual  per- 
son, nor  is  this  duty  in  demand  spiritual,  for  it  is  founded  on  a 
custom,  and  by  consequence  triable  at  law ;  and  therefore  the 
clerk  may  have  an  action  on  the  case  against  the  churchwardens 
for  neglecting  to  make  a  rate,  and  to  levy  it,  or  if  it  had  been 
levied  and  not  paid  by  them  to  the  plaintiff. 

H.,  12  Geo.  2,  Pitts  v.  Evans  (y).  A  prohibition  was  granted 
to  a  suit  in  the  Spiritual  Court  by  the  clerk  of  St.  Magnus  for 
U.  id.,  assessed  on  the  defendant's  house  at  a  vestry  in  1672, 

{k)  Lindw.  143.  (o)  2  Rollers  Abr.  286. 

(/)  Ibid.  (p)  6|Mod.  252 ;  3  Salk.  87. 

(m)  Ibid.  (9)  Strange,  1108 ;  S.  C.  13  Vin. 

(n)  Gibs.  214.  Ab.  155. 
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to  be  paid  to  the  parish  clerk.  For^  by  the  court,  he  is  a  tern- 
poral  officer,  or  if  not,  yet  he  could  not  sue  there  far  such  a 
rate ;  for  if  it  is  due  by  custom,  he  may  maintain  an  oancffipn^, 
if  not  a  quantum  meruit,  or  a  bill  in  equity. 

But  to  sue  for  so  small  a  matter,  either  at  law  or  in  equity, 
seems  by  no  means  eligible,  as  the  remedy  must  needs  be 
abundantly  worse  than  the  disease.  Why  it  might  not  be  made 
recoverable  before  justices  of  the  peace  in  like  manner  as  small 
tithes,  or  in  some  other  easy  and  expeditious  method,  no  suffi- 
cient reason  seems  to  have  been  assigned*  Indeed,  after  all, 
the  manner  of  recovering  this  salary,  difficult  as  it  may  be,  ia 
not  the  greatest  difficulty,  for  by  the  continual  decrease  in  the 
value  of  money  almost  nothing  remains  to  be  contended  fon 
Two-pence  or  three-pence,  or  a  like  diminutive  sum  for  each 
house,  when  these  salaries  first  became  established,  and  for  a 
long  time  after,  were  of  more  real  intrinsic  worth  than  ten  times 
the  same  nominal  sums  at  present,  and  are  decreasing  in  value 
every  day.  Insomuch  that  unless  some  other  course  shall  be 
taken  to  bring  this  matter  back  nearer  to  the  original  standard, 
very  few  persons  will  be  found  who  will  accept  the  office,  and 
many  parishes  already  are  become  entirely  destitute. 
How  10  be  6.  The  parish  clerk  ought  to  be  deprived  by  him  that  placed 
hlToffi^e^^'"  him  in  his  office ;  and  if  he  is  unjustly  deprived,  a  mandamus 
will  lie  to  the  churchwardens  to  restore  him;  for  the  law  looks 
upon  him  as  an  officer  for  life,  and  one  that  hath  a  freehold  in 
his  place,  and  not  as  a  servant,  and  therefore  will  not  suffer  the 
ecclesiastical  court  to  deprive  him,  but  only  to  correct  him  for 
any  misdemeanor  by  ecclesiastical  censures  (r). 

T.,  13  Geo.,  Toumshend'9.  Thorpe  {s).  The  plaintiff  declared 
in  prohibition,  that  he  was  indicted  for  an  assault  with  intent 
to  commit  sodomy,  notwithstanding  which  he  was  proceeded 
against  in  the  Spiritual  Court  for  the  same  ofience,  and  for 
drunkenness.    The  defendant  pleaded,  that  the  plaintiff  was  a 

!)arish  clerk,  and  that  the  suit  there  was  not  only  to  punish  him 
or  the  incontinency,  but  also  to  deprive  him  of  his  office. 
Demurrer  thereupon.  And  as  it  was  going  to  be  argued,  the 
court  proposed  to  stay  till  the  indictment  was  tried ;  and  it 
having  been  tried,  and  the  defendant  convicted  and  pilloried, 
the  court,  without  ordering  the  declaration  to  be  amended, 
granted  a  consultation  as  to  the  proceeding  to  deprive,  and 
confirmed  the  prohibition  as  to  any  other  punishment  They 
said,  he  was  an  ecclesiastical  officer  as  to  every  thing  but  his 
election. 

M.,  6  Geo.  S,  Peak  v.  Bourne  (t).  The  plaintiff  declared  in 
prohibition,  that  he  was  sued  in  the  Spiritual  Court  for  executing 
the  office  of  deputy  parish  clerk,  without  the  licence  of  the  or- 

.  (r)  3  Rolle'8  Abr.  234 ;  Gibs.  214 ;  (t)  Str.  942.  [Thiflcase  !fll«ported 
God.  192 ;  [2  Brownl.  38.]  in  2  Lee,  587.] 

(i)  Str.  776 ;  [S.  C.  2  Rayrn.  1507.] 
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dinary.    On  demurrer,  three  points  were  made:  1.  Whether  Howtob* 
a  parish  clerk  be  a  temporal  or  a  spiritual  office.    2.  Whether  'iSTSmi^ 

he  can  make  a  deputy.  3.  Whether  the  licence  of  the  ordinary  "" 

is  requisite.  It  was  argued  three  several  times  upon  all  the 
points.  But  the  court  in  giving  judgment  founded  themselves 
only  upon  the  last ;  as  to  which  they  held,  that  a  licence  was 
not  necessary,  and  therefore  gave  judgment  for  the  plaintiff  in 
prohibition.  They  said  the  canon  did  not  require  it,  and 
indeed  it  would  be  a  transferring  the  right  of  appointment 
to  all  intents  and  purposes  to  the  ordinary.  As  to  the  two 
other  points,  the  court  strongly  inclined  that  he  was  a  temporal 
officer  as  to  the  right  of  his  office,  and  that  he  might  make  a 
deputy.  And  as  to  the  first,  when  the  court  were  pressed  with 
their  own  authority  in  Tawnshend  v.  Thorpe,  they  said  it  was  a 
hasty  opinion,  into  which  they  were  transported  by  the  enor* 
mity  of^the  case. 

S^ord  Tenterden,  speaking  of  TownshendY.TAarpe^u),  said, 
Jection  has  since  been  made  to  that  case,  on  the  ground  that 
the  Ecclesiastical  Court  had  no  authority  to  suspend  or  deprive, 
perhaps  that  objection  is  well  founded.  But  see  next  page, 
oir  G.  Lee's  remarks. — Ed.^ 

T.,  SO  &  31  Geo.  S,  Tarrant  v.  Haxhy  {x\  •  A  motion  was 
made  for  a  prohibition  to  the  Consistory  Court  of  York,  to  stay 
their  proceedings  against  Tarrant,  the  present  parish  clerk  of 
St  Osith  in  York ;  which  proceedings  were  there  instituted  at 
the  instance  of  Haxby,  the  deprived  parish  clerk,  for  the  re- 
storation of  the  said  Haxby.  It  was  urged  that  the  office  is 
temporal,  and  therefore  that  the  Spiritual  Court  hath  no  juris- 
diction concerning  his  deprivation.  This  Haxby,  they  said, 
was  deprived  by  the  parson  and  the  whole  parish,  for  drunken- 
ness during  divine  service  and  other  misdemeanors :  Where- 
upon the  parson  appointed  Tarrant  in  his  room.  Against 
wnom  Haxby  libelled  in  the  Consistory  Court,  where  there  was 
a  monition,  and  they  were  proceeding  to  restore  Haxby.  And 
all  this  was  suggested.  Upon  which  a  rule  was  granted  to 
show  cause.  And  now  cause  was  to  have  been  shown.  But 
the  counsel,  being  satisfied  that  it  was  too  strong  against  them, 
gave  it  up.     And  the  rule  for  the  prohibition  was  made  absolute. 

H.,  16  Geo.  3,  The  King  v.  Era,8mus  Warreniy),  clerk.  In  the  Mmdamtti 
last  term  cause  was  showed  against  a  mandamus  to  restore  Wil-  ^°  reacoie. 
liam  Readshaw  to  the  office  of  parish  clerk  of  Hampstead.  It 
was  stated,  that  the  clerk  was  appointed  by  the  minister ;  that  he 
had  since  become  bankrupt,  and  had  not  obtained  his  certifi- 
cate; that  he  had  been  guilty  of  many  omissions  in  his  office; 
was  actually  in  prison  at  the  time  of  his  amoval ;  and  had 
appointed  a  deputy  who  was  totally  unfit  for  the  office.  Against 
which  it  was  insisted,  that  the  office  of  parish  clerk  is  a  tem- 

(»)  [Free  v.  Bttrgoyne,  5  Bam.  8c        (x)  Bur.  Mansfield,  367. 
Cress.  405 ;  8  P.  &  R.  687.]  (y)  Cowper,  370. 
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Mandamos  to  poral  office  during  life ;  that  the  parson  cannot  remove  bim  ; 

'^*^'^^'  and  that  he  has  a  right  to  appoint  a  deputy.  Lord  Mansfield 
then  said,  there  was  an  application  of  this  sort  in  a  cause  of 
The  King  v.  Proctor,  M.,  15  Geo.  S,  where  the  parson  removed 
a  parish  clerk  appointed  by  the  former  incumbent.  There  the 
right  of  amotion  was  in  question,  and  all  agreed  it  must  be 
somewhere,  but  that  case  was  not  decided.  Lord  Mansfield 
asked,  what  remedy  is  there  in  Westminster  Hall  to  remove 
him  ?  He  certainly  hath  his  office  only  during  his  good  be- 
haviour. But  though  the  minister  may  have  a  power  of  re- 
moving him  on  a  good  and  sufficient  cause,  he  can  never  be 
the  sole  judge  and  remove  him  at  pleasure,  without  being  sub- 
ject to  the  control  of  this  court.  Bv  Mr.  JusUce  Aston :  As 
long  as  the  clerk  behaves  himself  well,  he  has  a  good  right  and 
title  to  continue  in  his  office.  Therefore  if  the  clergyman  has 
any  just  cause  for  removing  him,  he  should  state  it  to  the  court* 
Accordingly,  the  court  enlarged  the  rule  to  this  term,  that  affi- 
davits might  be  made  on  both  sides,  of  the  cause  and  manner 
of  amotion.  And  now  on  this  day,  upon  reading  the  affidavits. 
Lord  Mansfield  said,  it  was  settled  in  the  case  of  The  King  v. 
Dr.  Ashton^  28  Geo.  2,  that  a  parish  clerk  U  a  temporal 
officer^  and  that  the  mii^ister  must  show  ground  for  turning  him 
out.  Now  in  this  case,  there  is  no  sufficient  reason  assigned 
in  the  affidavits  that  have  been  read,  upon  which  the  court  can 
exercise  their  judgment,  nor  is  there  any  instance  produced  of 
any  misbehaviour  of  consequence;  therefore  the  rule  for  a 
mandamus  to  restore  him  must  be  made  absolute* 

[[A  pauper  was  appointed  a  parish  clerk  in  the  following 
manner :  The  rector  sent  for  the  pauper  on  a  Sunday,  and  re- 
quested him  to  perform  duty  on  that  day,  and  on  coming  out 
'  of  the  desk,  the  rector  said  to  the  pauper,  *'  I  appoint  you  my 

regular  clerk  and  sexton,  and  to  follow  me  in  funerals  and  mar- 
riages (z)."  It  was  held  that  this  was  a  proper  appointment  of 
the  pauper  as  parish  clerk  (a).  It  seems  to  be  doubtful  whether 
the  canon*  renders  it  necessary  that  the  appointment  of  a  parish 
clerk  should  be  signified  to  the  parishioners.  A  right  to 
demand  a  poll  is  by  law  incidental  to  the  election  of  a  parish 
officer  by  show  of  hands  (6). 

[[But  a  mandamus  does  not  lie  to  restore  one  to  the  office  of 
deputy  parish  clerk  (c).  It  has  been  held,  as  we  have  seen,  that 
it  lies  to  a  minister  to  restore  a  parish  clerk  removed  \)y  him 
without  just  cause.  And  the  court  will  not  judge  of  the  justice 
of  the  cause  of  the  removal  upon  the  exparte  statement  of  Uie 
minister ;  he  must  state  it  in  his  return  to  the  mandamus,  and 
give  to  the  clerk  an  opportunity  of  answering  it  {d).    But  Sir  G. 

(x)    [Rej  V.  St.  Ann's,  Soho,  3  558.] 
Burr.  1 877.]  (c)  TAnon.  Loflft  434. 

(a)  IRes  V.  Bobbing  (InAaft.),  1        (d  )  [H«jp  v.  Dw«f,  9  D.  &  R.  234; 

N.  &  P.  166.]  and  see  Lord  Kenyon's  remarks,  Rex 

{b)  ICdmpbell  v.  Maund,  1 N.  &  P.  v.  Gaskin,  8  T.  R.  209.] 
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Lee  said  that  where  a  parish  clerk  was  appointed  by  the  parish- 
ioners by  custom,  he  had  been  held  to  be  a  temporal  officer ; 
but  where  he  was  nominated  by  the  parson  he  was  a  spiritual 
officer,  and  that  all  proceedings  to  deprive  a  clerk  in  the  Eccle- 
siastical Court  must  be  plenary  and  by  articles  (e). 

[^Serving  the  office  of  parish  clerk  for  a  year  gains  a  settle- 
Qient,  although  he  be  chosen  by  the  parson  and  not  by  the 
parishioners,  and  have  no  licence  from  the  ordinary,  and  al- 
though he  be  a  certificate  man'(/)« 

[[The  Church  Building  Acts  contain  particular  provisions  for  siip^nd  or 
the  assignment  of  a  stipend  to  the  clerk.  cb^nreh"^^ 

CThe  68  Geo,  3,  c.  45,  enacts,  BouaiofAct.. 

[Sect.  63.  "  That  it  shall  be  lawful  for  the  said  commissioners  to  ^^^^^  ^' 
make  such  orders  as  they  shall  deem  expedient,  as  to  the  amount  of  ^* 
rent  to  be  reserved  for  each  pew  or  seat  in  any  such  church  or  ^^^ 
chapel ;  and  the  produce  of  such  rents  shall  form  a  fund,  out  of  Amout  or 
which  provision  shall  be  made  for  the  spiritual  person  appointed  to  pewil 
serve  the  church  or  chapel,  and  for  a  clerk."  AppiiaiiioB 

[Sect.  64.  '*  That  it  shall  be  lawful  for  the  said  commissioners  to  fit'^S'T' 
assign  out  of  pew  rents  a  proper  stipend  to  the  spiritual  person  en  to  auigo 
serving  any  such  church  or  chapel,  with  consent  of  the  bishop  of  cicmmea 
the  diocese,  regard  being  had  to  the  extent  and  population  of  the  an<i  cm* 
district  assigned  to  the  church  or  chapel,  and  the  sum  which  may  r^'qu;  by 
probably  be  necessary  to  enable  such  spiritual  person  to  procure  a  whom  diirer> 
residence  in  the  district,  and  to  all  other  circumstances ;  and  the  twccn  Com- 
said  commissioners  may  also  assign  salaries  to  the  clerks  of  such  J^*j*3||||," 
churches  or  chapels ;  and  if  the  commissioners  and  bishops  do  not  aitoSiipenda 
agree  as  to  the  amount  of  any  such  stipend,  such  amount  shall  be  ^^^^^ 
settled  by  the  archbishop  of  the  province." 

[^The  59  Geo.  3,  c.  134,  provides  by  sect  6,  that  commis-  59  Geo.  3, 
doners  may  unite  parts  of  contiguous  parishes  and  extra-  c.  134. 
parochial  places  into  separate  districts  for  ecclesiastical  pur* 
poses ;  and  make  loans  for  building  chapels  for  the  use  of  such 
districts ;  and  constitute  such  district  consolidated  chapelries ; 
and  that — 

[«  Every  such  chapelry  shall  be  under  the  superintendence  of  such 
spiritual  person  as  shall  be  appointed  under  the  provisions  of  this 
act,  to  serve  any  such  chapel ;  and  such  spiritual  person  shall  have 
cure  of  souls  in  such  district ;  and  the  right  of  presentation  and 
appointment  of  such  spiritual  person  shall  thenceforth  belong  to  such 
person  or  persons,  and  be  exercised  in  such  manner  as  may  be 
agreed  by  the  several  patrons  of  the  churches  or  chapels  of  such 
parishes  and  extra-parochial  places  respectively,  with  the  appro- 
bation of  the  commissioners ;  and  banns  of  marriase  may  be  pub- 
lished, and  marriages,  christenings,  churchings  and  burials  may  be 
solemnized  and  performed  in  any  such  chapel,  immediately  and  at 
all  times  after  the  consecration  thereof;  and  the  pew  rents  in  such  Salaries  or 
chapel  shall  be  fixed,  and  salaries  to  the  minister  and  clerk  assigned  cii^k!*'  ^^ 

(e)  {Barton  v.  Athion^  1  Lee,  353.  ( /')  Inter  the  parishes  of  Gatton 
Seethe  collection  of  cases  of  older  and  MUwkh,  2  Salk.  536;  Peak  v. 
date  in  the  note.]  Bourne^  2  Str.  942 ;  2  Sess.  Cas,  182. 
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therefirom,  in  such  manner  as  is  directed  in  the  said  recited  act  or  in 
this  act  concerning  pew  rents  and  salaries  in  separate  or  dis^ct 
parishes ;  and  all  fees  and  offerings  which  may  arise  and  accrue 
within  such  chapelry,  according  to  such  table  of  fees  as  the  com- 
missioners shall  make,  with  the  approbation  of  the  bishop,  may  be 
demanded,  received,  sued  for,  prosecuted,  and  recovered  by  the 
spiritual  person  having  cure  of  souls  therein,  and  by  the  clerk  and 
sexton  of  such  chapelries,  in  like  manner  as  if  every  such  chapelry 
was  a  distinct  parish  ;  and  it  shall  be  lawful  for  the  said  commis* 
sioners,  and  they  are  hereby  required  in  every  such  case,  to  ascer- 
tain and  make  compensation,  in  manner  directed  in  like  cases  under 
the  said  recited  act,  for  any  loss  which  may  be  sustained  by  the  in- 
cumbent of  any  contiguous  parish  or  extra-parochial  place  which 
shall  form  part  of  any  such  district,  by  reason  of  any  fees,  oblations, 
and  offerings  being  transferred  to  the  spiritual  person  serving  any 
such  chapef;  and  cdl  such  chapelries  shall  be  deemed  to  be  benefices, 
and  be  subject  to  the  jurisdiction  of  the  bishop  and  archdeacon 
within  whose  diocese  and  archdeaconry  the  altar  of  such  chapel 
shall  be  locally  situate,  and  to  all  the  laws  in  force  concerning  pre- 
sentation and  appointment  to  benefices  and  churches,  and  lapse,  and 
all  other  laws  relating  to  the  holding  of  benefices  and  churches." 

[And  by  sect.  10.  **  That  when  any  parish  shall  be  divided  under 
the  provisions  of  the  said  recited  act  or  this  act,  all  fees,  dues,  profita, 
and  emoluments  belonging  to  the  parish  clerk  or  sexton  respeC'* 
tively  of  any  such  parish,  whether  by  prescription,  usa^e  or  other- 
wise, which  shall  thereafter  arise  in  any  district  or  division  of  any 
parish  divided  under  the  provisions  of  the  said  recited  act,  shall 
belong  to  and  be  recoverable  by  the  derka  and  sextons  respectively 
of  each  of  the  divisions  respectively  of  the  parish  to  which  they 
shall  be  assigned,  in  like  manner  in  every  respect  and  after  the  same 
rate  as  they  were  before  recoverable  by  the  clerk  and  sexton  re- 
spectively of  the  original  parish  ;  and  it  shall  be  lawful  for  the  said 
commissioners  in  every  such  case  to  ascertain  and  make  compen- 
sation, in  manner  directed  by  the  said  recited  act  in  cases  of  com- 
pensation by  reason  of  loss  of  fees,  for  any  loss  of  fees,  dues, 
profits,  and  emoluments,  which  any  clerk  or  sexton  may  sustain  by 
reason  of  any  such  division." 

f[And  it  may  be  as  well  to  observe  that  the  1  &  2  Vict. 
b7,  enacts, 

[Sect.  2.  "  That  where  notices  by  the  said  last  recited  act  are  re- 
quired to  be  sent  to  or  served  upon  the  patron  and  incumbent  a 
notice  to  the  patron  alone  shall  be  sufficient  in  those  cases  where, 
at  the  time  such  notices  are  required  to  be  sent  or  served  as  afore- 
said, there  shall  be  no  incumbent  of  the  parish  in  which  such  church 
or  chapel  is  built  or  proposed  to  be  built  and  endowed  under  such 
last  recited  act  or  this  act,  and  where  such  parish  shall  have  remained 
without  an  incumbent  for  the  space  of  twelve  months." — Ed.] 
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Parson,  persona,  properly  signifies  the  rector  of  a  parish 
church;  because  during  the  time  of  his  incumbency  he  re- 
presents the  church,  and  in  the  eye  of  the  law  sustains  the 
person  thereof,  as  well  in  suing  as  in  being  sued,  in  any  action 
touching  the  same  {f). 

Parson  imparsonee  (persona  impersonata)  is  he  that  as  lawful 
incumbent  is  in  actual  possession  of  a  parish  church,  and  with 
whom  the  church  is  full,  whether  it  be  presentative  or  impro- 
priate (a). 

The  Taw  concerning  parsons  as  distinct  from  vicars,  is  treated 
of  under  the  title  SlpfVOpVlMlOn^ 


A  PATRIARCH  is  the  chief  bishop  over  several  countries  or 
provinces,  as  an  archbishop  is  of  several  dioceses,  and  hath 
several  archbishops  under  him  (A). 


Vatvott,  9«ttonii0e— See  airtiol»0on« 


CTHE  peculiar  jurisdictions  in  England  and  Wales  with  the  Pccaiian. 
manorial  courts  amount  in  number  to  nearlv  300. 

^"  These  jurisdictions  are  of  several  kinds:  royal  peculiars; 
peculiars  belonging  to  the  archbishops,  bishops,  deans,  deans 
and  chapters,  archdeacons,  prebendaries  and  canons,  and  even 
to  tectoTBij)  and  vicars;  and  there  are  also  some  of  so  anoma- 
lous a  nature  as  scarcely  to  admit  of  accurate  description.  In 
some  instances  these  jurisdictions  extend  over  lar^e  tracts  of 
country,  embracing  many  towns  and  parishes,  as  the  peculiar 
of  the  dean  of  Salisbury.  In  others,  several  places  may  be 
comprehended,  lying  at  a  great  distance  apart  from  each  other. 
Again,  some  include  only  one  or  two  parishes. 

[[''The  jurisdiction  to  be  exercised  in  these  different  courts  is 

;/)  God.  185.  (j  )  [Such  m  that  of  Hawarden  in 

t)  1  Inst:  300.  Flintahire,  the  rector  of  which  parisli 

^i)  God.  20,  [andiee  preliminary  grants  marriage  licences,  prohates  of 

remarks  to  tide  Bi^loy.-— Ed.]  wills,  &c.,  as  Ordinary^^-Eo.] 
(t)  FMfe  God.  Repert,  Can.  18, 14. 
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not  defined  by  any  general  law.  It  is  often  extremely  difficult 
to  ascertain  over  what  description  of  causes  the  jurisdiction  of 
any  particular  court  operates,  and  much  inconvenience  results 
from  this  uncertainty. 

[["  This  variety  of  jurisdiction  has  proceeded  from  different 
causes,  connected  with  the  history  of  the  church,  which  it  is 
not  necessary  here  to  specify.  The  peculiars  were  always 
considered  as  interfering  with  the  beneficial  exercise  of  the 
authority  of  the  bishop  of  the  diocese,  and  proposals  have  been 
advanced  at  different  times  to  remove  the  inconvenience. 

[["  It  was  recommended  by  the  commissioners  appointed  to 
revise  the  ecclesiastical  laws  in  the  reigns  of  Henry  the  Eighth 
and  Edward  the  Sixth,  that  the  power  of  the  bishop,  in  matters 
of  discipline,  should  extend  to  all  places  within  the  diocese, 
notwithstanding  any  exemptions  or  privileges  they  might  enjoy. 
\^"  In  the  reign  of  Queen  Elizabeth  a  suggestion  was  made  in 
Convocation,  or  prepared  for  consideration  there,  that  it  should 
be  proposed  to  parliament  to  subject  peculiar  and  exempt  sites 
and  jurisdictions  of  monasteries  to  the  diocesan.  Bishop  Ran- 
dolph was  occupied  with  the  same  design,  and  made  it  the 
subject  of  several  charges  to  his  clergy  in  the  diocese  of 
Oxford. 

[^'Mn  1813,  a  bill  for  the  better  regulation  of  Ecclesiastical 
Courts  was  brought  into  parliament  by  Sir  W.  Scott,  and 
having  passed  the  House  of  Commons,  was  afterwards  dropped 
in  the  House  of  Lords.  A  principal  clause  in  that  bill  pro- 
vided, 'That  the  power  of  hearing  and  determining  contested 
causes  of  ecclesiastical  cognizance  should  be  exercised  only 
by  Ecclesiastical  Courts  sitting  under  the  immediate  commission 
and  authority  of  archbishops  and  bishops,  and  not  by  inferior 
or  other  Ecclesiastical  Courts  (A)." — Ed.] 
BxemDt  Ja-  Exempt  jurisdictions  then  are  so  called,  not  because  they  are 
gcoeraiT  Under  no  ordinary,  but  because  they  are  not  under  the  oi*dinary 
of  the  diocese,  but  have  one  of  their  own.  These  are  therefore 
called  peculiars  and  are  of  several  sorts  (/)• 
{^"i  _  ^*  ^^  ^^^^»  royal  peculiars^  which  are  the  king's  free  chapels, 

and  are  exempt  from  any  jurisdiction  but  the  king*s,  and  there- 
fore such  may  be  resigned  into  the  king's  hands  as  their  proper 
ordinary,  either  by  ancient  privilege  or  inherent  right  (m). 

\^"  The  very  term  peculiar,  ex  vi  termini,  supposes  an  ex- 
emption from  ordinary  jurisdiction.  And  Ayliffe,  in  his  Pa- 
rergon  Juris,  heads  his  chapter  '  Of  Peculiars  or  Exempt 
Jurisdictions',  as  if  these  were  synonymous  terms.  He  goes 
on  to  say,  'peculiars  are  called  exempt  jurisdictions,  not  be- 
cause they  are  under  no  ordinary,  but  because  they  are  not 
under  the  ordinary  of  the  diocese,  but  have  one  of  their  own.' 
And  so  Gibson  in  his  Codex,  and  Godolphin  also,  though 
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Ecdes.  Com.  21,  22.]  (m)  1  Still  337 ;  Lindv.  125. 
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they  treat  the  subject  more  at  large,  draw  the  same  con- 
clusion. There  are,  however,  different  sorts  of  peculiars ; 
and  they  have  difierent  rights  belonging  to  them,  wnich  must 
be  regulated  either  by  the  nature  of  the  peculiar  itself,  or  by 
ancjent  usage.  There  are  some  more  highly  exempt  than 
others,  I  mean  royal  peculiars ;  which  were  anciently  exempt 
from  the  iurisdiction  not  only  of  the  diocesan,  but  of  the  Arch- 
bishop also,  and  which  were  immediately  subordinate  to  the 
see  of  Rome.  By  the  statute  of  King  Henry  the  Eighth,  as 
already  stated,  these  were  placed  immediately  under  the  juris- 
diction of  the  crown ;  and  all  appeals  from  them  lie  directly  to 
his  majesty  in  the  High  Court  of  Delegates.  But  the  more 
common  sort  of  peculiars  are  those  in  which  the  bishop  has  no 
concurrency  of  jurisdiction,  and  are  exempt  from  his  visitation. 
These  have  their  appeals  directly  to  the  archbishop,  and  not 
to  the  diocesan,  within  the  circle  of  whose  diocese  they  are 
locally  situated.  There  is  a  third  description  of  peculiars 
which  are  still  subject  to  the  bishop's  visitation ;  and,  being  so, 
are  still  liable  to  his  superintendence  and  jurisdiction.  Wood, 
in  his  Institute,  mentions  these.  He  says,  '  these  the  bishop 
visits  at  his  first  and  at  his  triennal  visitations.'  Here  the 
aj>peal  lies  from  the  peculiar  to  the  diocesan :  but  the  right  of 
appeal  and  the  right  of  visitation  seem  almost  necessarily  to  go 
together.  And  in  a  case  that  has  been  quoted  in  argument  (n). 
Lord  Chief  Justice  Holt  said,  '  that  there  were  three  sorts  of 
peculiars :  the  first,  royal  peculiars,  where  the  appeal  is  directed 
to  the  king ;  the  second,  peculiars  haying  exempt  iurisdiction, 
such  as  that  of  a  dean  and  chapter ;  and  the  third,  where  the 
jurisdiction  is  not  exempt,  but  under  the  control  of  the  dio- 
cesan (o).'  -—Ed.] 

[[The  process  (p)  of  the  Prerogative  Court  does  not  run  into 
a  royal  peculiar,  but  must  be  served  by  letters  of  request. 
And  if  a  man  {q)  have  goods  in  two  royal  peculiars,  in  one  of 
which  he  died,  and  other  goods  in  one  diocese  only  within  the 
province,  his  will  is  rightly  proved  in  the  royal  peculiar  where 
he  died ;  for  such  peculiar  is  in  no  degree  subject  to  the  arch- 
bishop, but  as  independent  of  him  in  point  of  jurisdiction  as 
the  province  of  York  or  of  Dublin.  It  is  co-ordinate  with  the 
Prerogative  Court,  and  the  appeal  from  it  lies  to  the  Judicial 
Committee  of  the  Privy  Council. — En.] 

3.  Peculiars  of  the  archbishops,  exclusive  of  the  bishops  Archbuhopi* 
and  archdeacons ;  which  sprung  from  a  privilege  they  had,  to  p<^""«*^' 
enjoy  jurisdiction  in  such  places  where  their  seats  and  posses- 
sions were :  and  this  was  a  privilege  no  way  unfit  or  unreason-* 
able,  where  their  palaces  were,  and  they  oftentimes  repaired  to 

(n)  [Johruon  ▼.  Lee,  Skia.  R.  589.]  758,  note.]       * 
(o)  iParham  v.  Tenmlar,  3  Phill.        (o )    ISmith  v.  Smiih  and  others, 

245.]  3  Hagg.  763.    MUler  r.  Bloomfield 

(p)  ICrau^  V.  Crowley,  3  Hagg.  and  Slade,  1  Add.  499.] 
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them  in  person,  as  anciently  the  archbishops  appear  to  have 
done,  by  die  multitude  of  letters  dated  from  their  several  seats  (r). 

In  these  peculiars  (which,  within  the  province  of  Canterbury, 
amount  to  more  than  a  hundred,  in  the  several  dioceses  of 
London,  Winchester,  Rochester,  Lincoln,  Norwich,  Oxford, 
and  Chichester)  Jurisdiction  is  administered  by  several  commis- 
saries ;  the  chiei  of  whom  is  the  Dean  of  the  Arches,  for  the 
thirteen  peculiars  within  the  city  of  London.  And  of  these 
Lindwood(«)  observes,  that  their  jurisdiction  is  archidiaconal(0- 

\^"  A  peculiar,  in  the  ecclesiastical  acceptation  of  the  term,  is 
a  district  exempt  from  the  jurisdiction  of  the  ordinary  of  the 
diocese.  The  peculiars  of  the  archbishops  had  their  origin 
from  the  privileged  jurisdiction  which  they  exercised  in  those 
places  where  the  archiepiscopal  palaces  and  possessions  were 
situated.  Within  the  province  of  Canterbury  there  are  more 
than  a  hundred  peculiars :  but  the  term,  x«r*  elo^n^  is  applied 
to  thirteen  parishes  within  the  city  of  London,  and  the  several 
parishes  composing  the  deanries  of  Croydon  in  Surrey,  and 
Shoreham  in  Kent,  of  these  the  Dean  of  Arches  is  judge.  In 
the  other  peculiars,  the  jurisdiction  is  exercised  by  commis- 
saries; from  whose  sentence  an  appeal  lies  to  the  Court  of 
Arches  («)." 

4.  Peculiars  of  bishops,  exclusive  of  the  jurisdiction  of  the 
bishop  of  the  diocese  in  which  they  are  situated.  Of  which 
sort,  the  bishop  of  London  hath  four  parishes  within  the  dio- 
cese of  Lincoln ;  and  every  bishop  who  hath  a  house  in  the 
diocese  of  another  bishop  may  therein  exercise  episcopal 
jurisdiction.  And  therefore  Lindwood  {x)  says,  the  signification 
of  bishopric  is  larger  than  that  of  diocese,  because  a  bishopric 
may  extend  into  the  diocese  of  another  bishop,  by  reason  of  a 

Eeculiar  jurisdiction  which  the  bishop  of  another  diocese  may 
ave  therein  (y). 

5.  Peculiars  of  bishops  in  their  own  diocese,  exclusive  of 
archidiaconal  jurisdiction.  Of  which  Lindwood  (z)  writes 
thus  :  There  are  some  churches,  which  although  they  be  si- 
tuate within  the  precincts  of  an  archdeaconry,  yet  are  not  sub- 
ject to  the  archdeacon ;  such  as  churches  regular  of  monks^ 
canons  and  other  reliffious  ;  so  also  if  the  archbishop  hath  re- 
served specially  any  churches  to  his  own  jurisdiction,  so  as  that 
within  tne  same  the  archdeacon  shall  exercise  no  jurisdiction, 
as  it  is  in  many  places,  where  the  archbishops  and  bishops  do 
exercise  an  immediate  and  peculiar  jurisdiction  (a). 

As  to  the  former  of  these,  the  jurisdiction  over  religious 
houses,  the  archdeacons  were  excluded  from  that  by  the  an- 

(r)  Gibs.  978.     Tide  Godolph.Re-  201,  note  (a).] 
pert.  Canon.  13,  14.  .  (*)  P.  318. 

W  P.  79.  (y)  Gibs.  978. 

(0  Gflis.  978.  (jy)  P.  220. 

(«)  lAughtie  V.  Avghtk,  1  FhOl.        (a)  Gibs.  978. 
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cient  canon  law^  which  determines^  that  archdeacons  shall  have 
no  jurisdiction  in  monasteries,  but  only  by  general  or  special 
custom ;  and  if  the  archdeacon  could  not  make  out  such  custom, 
he  was  to  be  excluded  from  jurisdiction,  because  he  could  not 
claim  any  authority  of  common  right  As  to  the  other,  namely, 
the  exempting  of  particular  parishes  from  archidiaconal  juris- 
diction, there  are  not  only  many  instances  of  such  exemptions 
in  the  ecclesiastical  records,  but  the  parishes  themselves  con- 
tinue so  exempt,  and  remain  under  the  immediate  jurisdiction 
of  the  archbishop,  as  in  other  places  of  the  bishop  (o). 

&  Peculiars  of  deans,  deans  and  chapters,  prebendaries,  and  or  Beam, 
the  like ;  which  are  places  wherein  by  ancient  compositions  fu^^^' 
the  bishops  have  parted  with  their  jurisdiction  as  ordinaries  ^^"' 
to  those  societies,  probably  because  the  possessions  of  the  re- 
spective corporations,  whether  sole  or  aggregate,  lay  chiefly  in 
those  places ;  the  right  of  which  societies  was  not  original,  but 
derived  from  the  bishop,  and  where  the  compositions  are  lost, 
it  depends  upon  prescription  (c)* 

M.,  8  W.,  Robinson  v.  Godgalve(d),  Upon  motion  for  a  pro- 
hibition to  stay  a  suit  in  the  bishop's  court,  upon  suggestion 
that  the  party  lived  within  a  peculiar  archdeaconry,  it  was  re- 
solved by  the  court,  that  where  the  archdeacon  hath  a  peculiar 
jurisdiction,  he  is  totally  exempt  from  the  power  of  the  bishop, 
and  the  bishop  cannot  enter  there  and  hold  court ;  and  in  such 
case,  if  the  party  who  lives  within  the  peculiar  be  sued  in  the 
bishop's  court,  a  prohibition  shall  be  granted:  but  if  the  arch- 
deacon hath  not  a  peculiar,  then  the  bishop  and  he  have  con- 
current jurisdiction,  and  the  party  may  commence  his  suit. 
either  in  the  archdeacon's  court  or  the  bishop's,  and  he  hath 
election  to  choose  which  he  pleaseth ;  and  if  he  commence  in 
the  bishop's  court  no  prohibition  shall  be  granted ;  for  if  it 
should,  it  would  confine  the  bishop's  court  to  determine  nothing 
but  appeals,  and  render  it  incapable  of  having  any  causes 
ori^naUy  commenced  there. 

It  seems  to  be  true  doctrine,  that  no  exemption  granted  to 
persons  or  bodies  under  the  degree  of  bishops,  extend  to  a 
power  of  employing  any  bishop  they  can  procure,  to  perform 
for  them  such  acts  as  are  merely  episcopal,  unless  special 
words  be  found  in  their  grante  of  exemption,  empowering  and 
warranting  them  so  to  do,  but  that  all  such  acts  are  to  be  per- 
formed by  the  bishop  of  the  diocese  within  which  they  are 
situated,  after  the  exemption  as  much  as  before :  or,  in  other 
words,  that  the  exemptions  in  which  no  such  clause  is  found, 
are  oidy  exemptions  from  the  exercise  of  such  powers,  as  the 
persons  or  bodies  are  capable  of  exercising.  Thus  it  is  in 
granting  letters  dimissory  (as  hath  been  showed  before,  in  the 
tide  dDCbf nfttf9ll)«    And  thus  it  seems  to  have  been  under* 

(»)  mm. 9TB.  (d)  IL.  Raym.  123. 

(c)  GibB.  978 ;  1  StiU.  337. 


96  leecuKar* 

stood  in  the  act  of  consecrating  churches  and  churchyards,  and 
reconciling  them  when  polluted,  by  a  licence  which  we  find  the 
Dean  of  Windsor  had  from  the  guardian  of  the  spiritualties  of 
Salisbury,  to  employ  any  catholic  bishop  to  reconcile  the  clois- 
ter and  yard  of  the  said  free  chapel,  when  they  had  been  pol- 
luted by  the  shedding  of  blood  (c). 

In  the  time  of  Archbishop  Winchelsey,  upon  an  appeal  to 
Rome  in  a  controversy  concerning  Pagham,  a  peculiar  of  the 
Archbishop  of  Canterbury,  it  was  said,  in  the  representation  to 
the  pope  to  be  of  Canterbury  diocese;  which  was  objected 
against  in  the  exceptions  on  the  other  side,  because  in  truth 
and  notoriety  it  is  in  the  diocese  of  Chichester.  Which  was  a 
just  exception  in  point  of  form ;  because  the  proper  style  of 
those  peculiars,  as  often  as  they  are  mentioned  in  any  instru- 
ment, is,  of  or  in  such  a  diocese  (namely,  the  diocese  in  which 
they  are  situated),  and  of  the  peculiar  and  immediate  juris- 
diction of  the  archbishop  (/). 

[^It  is  said  in  the  judgment  of  Sir  John  NichoU  in  Parham 
V.  Templar^  where,  in  deciding  the  question  as  to  whether  the 
appeal  from  the  peculiar  of  the  dean  and  chapter  of  Exeter  lay 
to  the  diocesan  or  the  metropolitan,  the  whole  law  upon  the 
subject  of  peculiars  underwent  a  learned  investigation,  and 
which  has  been  already  cited — "  Deans  and  chapters  are  of 
two  descriptions, — the  one  of  the  old  form,  and  which  grew 
principally  out  of  papal  usurpations,  the  other  those  which 
were  erected  by  the  crown,  in  the  reign  of  Henry  the  Eighth, 
upon  the  dissolution  of  the  monasteries  and  religious  houses. 
—  Each  of  these  have  generally  some  parishes  under  their 
peculiar  jurisdiction  :*'  and  again,  *^  The  bishop  and  the  dean 
and  chapter,  in  some  respects,  within  their  respective  jurisdic- 
tions are  held  to  be  co-ordinate.  This  may  be  inferred,  in 
some  degree,  from  the  one  hundred  and  fifty-sixth  canon, 
which  recites  '  That  whereas  deans,  archdeacons,  and  others, 
exercising  peculiar  jurisdiction  within  certain  dioceses,  claim 
liberty  to  prove  the  last  wills  and  testaments  of  persons  de- 
ceased within  their  several  jurisdictions,  but  who  have  no 
public  nor  known  place  of  registry  for  the  same ;  such  pos- 
sessors of  peculiar  jurisdiction  shall,  once  in  every  year,  exhibit 
such  original  testaments  in  the  registry  of  the  bishop,  or  of  the 
dean  and  chapter  under  whose  jurisdiction  the  said  peculiars 
are,  &c.'  Here  the  canon,  while  it  refers  to  the  jurisdiction 
of  the  bishop,  at  the  same  time  recognizes  the  peculiar  juris- 
diction of  the  dean  and  chapter.  This  tends  to  prove  that 
they  are  to  a  degree  co-ordinate,  and  not  that  the  bishop  has 
jurisdiction  over  the  dean  and  chapter.  So  again  in  cases  of 
wills  and  administrations,  where  there  are  '  bona  notabiUa,* 
peculiars  are  considered  as  separate  iurisdictions,  and  not  as 
being  part  of  the  diocese.     For  if  there  be  *  bona  noddnlia' 

(e)  Gibe.  978.  (/)  Gilw.  979. 
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in  a  diocese,  under  the  ordinary  jurisdiction  of  the  bishop,  and 
also  in  a  peculiar  in  that  diocese,  or  in  two  peculiars  situated 
in  the  same  diocese,  in  such  case  the  probate  belongs  to  the 
archbishop.  It  is  expressly  so  laid  down  by  Gibson,  Swin- 
burne, and  in  a  case  in  Siderfin  ;  and  it  is  declared  by  those 
authorities  that  in  such  case  probate  shall  be  granted,  not  by 
the  diocesan,  but  by  the  archbishop,  because  such  peculiars 
are  exempt  from  the  jurisdiction  of  the  diocesan.  Therefore, 
if  upon  *  oona  notabilia'  being  so  circumstanced  the  probate  is 
to  be  granted  by  the  metropolitan,  and  not  by  the  bishop  of  the 
diocese,  nothing  can  more  strongly  infer  that  peculiars  are 
exempt  from  the  jurisdiction  of  the  latter.  And  my  Lord 
Holt,  in  a  case  which  is  in  6  Mod.  Rep.  lays  down  pretty 
much  the  same  position.  That  is  an  anonymous  case,  but 
from  the  similarity  of  the  subject  and  the  wording,  it  appears  to 
me  to  be  the  same  case  as  that  already  referred  to  of  Johnson  v. 
Ley  (a).  Here  a  prohibition  was  applied  for  upon  several  points: 
but  on  the  third  point  Lord  Holt  says,  '  all  peculiars  are  not 
under  the  ordinary  of  the  diocese  in  which  they  lie,  and  such  as 
are  not,  cannot  transmit  any  cause  to  that  ordinary;  such  trans- 
mission must  be  always  to  the  immediate  superior.  The  dean 
and  chapter  of  Salisbury  have  a  large  peculiar  within  the  dio- 
cese of  Salisbury ;  but  as  much  out  of  the  jurisdiction  of  the 
diocese  of  Salisbury  as  the  diocese  of  London  is.  The  pe- 
culiar jurisdiction  of  an  archdeacon  is  not  properly  a  peculiar, 
but  rather  a  subordinate  jurisdiction.  A  peculiar  prima  facie 
is  to  be  understood  of  him  who  has  a  co-ordinate  jurisdiction 
with  a  bishop.'  The  general  result  of  this  is  that  a  peculiar 
is  not  subordinate  to,  but  co-ordinate  with  the  jurisdiction  of 
a  bishop.  There  is  another  case  in  Modem  Reports  in  which 
it  is  still  more  directly  and  broadly  laid  down  that  appeals  from 
peculiars  go,  not  to  the  diocesan  but  to  the  archbishop.  The 
case  is  in  the  II  Mod.  Rep.  p.  6.  '  If  sentence  be  given  in  a 
peculiar,  the  appeal  therefrom  is  not  to  the  diocesan  but  to  the 
archbishop.'  This,  therefore,  directly  intimates  the  general 
rule  of  our  law  to  be,  that  these  appeals  shall  not  travel  to  the 
bishop  but  to  the  metropolitan  (i)." 

[[The  twenty-ninth  and  thirty-sixth  sections  of  3  &  4  Vict. 
c.  1 13,  commonly  called  the  Church  Revenue  Act,  have  almost 
entirely  swept  away  the  peculiars  of  the  dean  and  chapter  of 
Westminster,  and  entirely  that  of  the  collegiate  church  of 
Southwell.  Two  parishes  are  still  left  under  the  jurisdiction 
of  the  former.  This  act  furnishes  the  first  instance  of  an  in- 
direct abolition  of  independent  jurisdictions  by  clauses  inserted 
into  a  statute,  which  did  not  profess  to  have  any  such  object. 
A  recent  decision  of  the  Consistorial  Court  of  London  has  how- 
ever established  that  such  is  the  effect  of  these  clauses.     For 

this  act,  see  9Dean0  anD  Cl)dpter0» 

(a)  [Skin.  589.]  {b)  [3  Phill.  246.] 
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pt  has  been  shown  that  all  donatifes  which  have  veeeiyed 
Queen  Anne's  Bounty,  are  by  1  Geo.  2,  c-  lO,  subjected  to 
thejurisdiction  of  the  diocesan*    See  j3Dondtft)0« 

[The  following  clauses  of  1  &  S  Vict.  c.  106|  should  also  be 
mentioned  in  this  place. 
Power  of  [Sect.  108.  "  That  every  archbishop  and  bishop  within  the  limits 

'^d^Bbho'^*    of  whose  province  or  diocese  respectively  any  benefice»  exempt  or 
M  toexemp'    peculisr,  sball  be  locally  situate,  shall,  except  as  herein  otherwise 
BeneficM&c.  P^'^^ided,  have,  use  and  exercise  all  the  powers  an4  authorities 
'  necessary  for  the  due  execution  by  them  respectively  of  the  pro- 
visions and  purposes  of  this  act,  and  for  enforcing  the  same  with 
regard  thereto  respectivelyj  as  such  archbishop  i^d  bishop  respec- 
tively«  would  have  used  and  exercised  if  the  same  were  not  exempt 
or  peculiar,  but  were  subject  in  all  respects  to  the  jurisdiction  of 
sucn  archhishop  or  bishop ;   and  where  any  benefice,  exempt  or 
peculiar,  shall  be  locally  situate  within  the  limits  of  more  than  one 
province  or  diocese,  or  where  the  same  or  any  of  them  shall  be 
locally  situate  between  the  limits  of  the  two  provinces,  or  between 
the  limits  of  any  two  or  more  dioceses,  the  archbishop  or  bishop  of 
the  cathedral  church  to  whose  province  or  diocese  the  parish  church 
of  the  same  respectively  shall  be  nearest  in  local  situatiouj  sball  have, 
use  and  exercise  all  the  powers  and  authorities  which  are  necessary 
for  the  due  execution  of  the  provisions  of  this  act,  and  enforcing 
the  same,  with  regard  thereto  respectively,  as  such  archbishop  or 
bishop  could  have  used  if  the  same  were  not  exempt  or  peculiar, 
but  were  subject  in  all  respects  to  the  jurisdiction  of  such  arch- 
bishop or  bishop  respectively,  and  the  same  for  all  the  purposes  of 
this  act  shall  be  deemed  and  taken  to  be  within  the  limits  of  the 
province  or  diocese  of  such  archbishop  or  bishop ;  provided  that 
the  peculiars  belonging  to  any  archbishopric  or  bishopric,  though 
locally  situate  in  another  diocese,  shall  continue  subject  to  ihe  arch- 
bishop or  bishop  to  whom  they  belong,  as  well  for  the  purposes  of 
this  act  as  for  all  other  purposes  of  ecclesiastical  jurisdiction/' 
Where  Jorii-      [Sect.  109.  **That  in  every  case  in  which  jurisdiction  is  given  to 
eiven"o^       the  bishpp  of  the  diocese  or  to  any  archhishop,  under  the  provisions 
fiiahop,  &c.,   of  this  sct,  and  for  the  purposes  thereof,  and  the  enforcing  the  due 
jai^iciion"^  execution  of  the  provisions  thereof,  all  other  and  concurrent  juris- 
to  ceaie.        diction  in  respect  thereof  shall,  except  as  herein  otherwise  provided, 
wholly  cease,  and  no  other  jurisdiction  in  relation  to  the  provisions 
of  this  act  shall  be  used,  exercised,  or  enforced,  save  and  except 
such  jurisdiction  of  the  bishop  and  archbishop  under  this  act ;  any 
thing  in  any  act  or  acts  of  parliament,  or  law  or  laws,  or  usage  or 
custom  to  the  contrary  notwithstanding/' — Ed.] 

uriJU**"**'  ''•  P^<^^l'2i'*s  belonging  to  monasteries ;  concerning  which, 
it  is  enacted  by  the  31  Hen.  8,  c.  13,  s.  28,  "  that  such  of  the 
late  monasteries,  abbathies,  priories,  nunneries,  colleges,  hos- 
pitals, houses  of  friars,  and  other  religious  and  ecclesiastical 
houses  and  places,  and  all  churches  and  chapels  to  them  be- 
longing, which  before  the  dissolution  were  exempted  fl'om  the 
visitation  and  other  jurisdiction  of  the  ordinary,  shall  fi*om 
henceforth  be  within  the  jurisdiction  and  visitation  of  the 
ordinary;  within  whose  diocese  they  are  situate,  or  within  the 
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jurisdiction  and  visitation  of  such  persons  as  by  the  king  shall 
be  limited  and  appointed." 

Such  exemptions  were  commonly  granted  at  Rome,to  those 
who  solicited  for  them,  especially  to  the  larger  monasteries, 
and  such  who  had  wealth  enough  to  solicit  powerfully :  but 
the  riffht  of  visitation  being  of  common  right  in  the  bishop, 
the  religious  who  had  obtained  such  exemptions  were  liable  to 
be  cited,  and  were  bound,  upon  pain  of  contumacy,  either  to 
submit  to  his  visitation,  or  to  exhibit  their  bulls  of  exemption, 
to  the  end  they  might  be  viewed  and  examined  and  the  bishop 
might  see  of  what  authority  and  extent  they  were.  And 
whereas  this  statute  vests  a  power  in  the  king  to  subject  any 
of  diose  religious  houses,  which  were  heretofore  made  exempt, 
to  such  jurisdiction  as  he  should  appoint,  exclusive  of  the 
ordinary,  there  can  be  no  doubt  but  that  the  persons  who 
claim  an  exemption  from  the  visitation  of  the  ordinary,  in  vir- 
tue of  such  appointment,  are  obliged  upon  pain  of  ecclesias- 
tical censures  (in  like  manner  as  the  religious  were)  to  submit 
the  evidences  of  their  exemption  to  the  examination  of  the 
ordinary,  without  which  it  is  impossible  for  him  to  know  how 
far  his  authority  extends  ( g), 

8.  By  the  25  Hen.  8,  c.  19,  s.  6,  "  All  appeals  to  be  had  from  Apj^wiftom 
places  exempt,  which  heretofore,  by  reason  of  grants  or  liberties  exempt, 
of  such  places  exempt,  were  to  the  bishop  or  see  of  Rome, 

shall  be  to  the  king  in  chancery,  which  shall  be  definitely 
determined  by  authority  of  the  king's  commission ;  so  that  no 
archbishop  or  bishop  shall  intermit  or  meddle  with  any  such 
appeals,  otherwise  than  they  might  have  done  before  the 
making  of  this  act." 

9.  By  the  25  Hen.  8,  c.  21,  ^'  Visitations  of  places  exempt,  VMutionor 
which  heretofore  were  visited  by  the  pope,  shall  not  be  by  the  exempt. 
Archbishop  of  Canterbury,  but  in  such  cases,  redress,  visita- 
tion, and  confirmation  shall  be  by  the  king,  by  commission 

under  the  great  seal." 

And  by  the  statute  of  the  1  Geo.  1,  stat.  2,  c.  10,  "All  dona- 
tives which  have  received  or  shall  receive  the  augmentation  of 
the  governors  of  Queen  Anne's  Bounty,  shall  thereby  and 
from  thenceforth  become  subject  to  the  jurisdiction  of  the 
bishop  of  the  diocese;  and  that  no  prejudice  may  thereby 
arise  to  the  patrons  of  such  donatives,  it  is  provided,  that  no  « 
such  donative  shall  be  so  augmented  without  consent  of  the 
patron  under  his  hand  and  seal." 

By  the  43  Geo.  8,  c.  84,  s.  38,  '*  All  and  every  the  clauses, 
provisions,  penalties  and  forfeitures,  in  this  act  contained,  in 
relation  to  residence  or  to  any  other  matters  and  things  re- 
lating thereto,  shall  extend,  and  be  deemed  and  construed  to  . 
extend,  to  all  dignities,  prebends,  benefices,  donatives,  per- 
petual curacies,  and  all  parochial  chapelries,  exempt  as  well  as 

(jg)  Gibs.  977. 
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not  exempt,  and  all  peculiars,  as  fully  and  amply  to  all  intents 
and  purposes,  as  if  the  same  had  been  and  were  therein  par- 
ticularly specified,  any  thing  in  any  acts  or  laws  to  the  contrary 
thereof  in  any  wise  notwithstanding." 

Sect.  39.  **  And  every  archbishop,  bishop  and  archdeacon, 
within  the  limits  of  whose  province,  diocese  or  jurisdiction  re- 
spectively, any  dignity,  benefice,  donative,  perpetual  curacy, 
or  parochial  chapel,  respectively,  exempt  or  jieculiar,  shall  be 
locally  situate,  shall  have  the  same  powers  and  authorities, 
necessary  for  the  due  execution  by  them  respectively  of  the 
provisions  and  purposes  of  this  act,  and  for  enforcing  the  same 
with  regard  thereto  respectively,  as  such  archbishop,  bishop, 
and  archdeacon  respectively,  would  have  used  and  exercised, 
if  the  same  were  not  exempt  or  peculiar,  but  were  in  all 
respects  subject  to  the  jurisdiction  of  such  archbishop,  bishop 
or  archdeacon ;  and  also,  where  any  benefice,  donative,  per- 
petual curacy,  or  parochial  chapelry,  exempt  or  peculiar,  shall 
be  locally  situate  within  the  limits  of  more  than  one  province, 
diocese  or  jurisdiction,  or  where  the  same  or  any  of  them  shall 
be  locally  situate  between  the  limits  of  any  two  or  more  of 
such  provinces,  dioceses  or  jurisdictions,  or  any  of  them,  the 
archbishop  or  bishop  to  the  cathedral  church,  of  whose  pro- 
vince or  diocese  the  parish  church  of  the  same  shall  be  nearest 
in  respect  of  local  situation,  shall  have,  use  and  exercise  all  the 
powers  and  authorities  which  are  necessary  for  the  due  exe- 
cution of  the  provisions  of  this  act,  and  enforcing  the  same 
with  regard  thereto  respectively,  as  such  archbishop  or  bishop 
could  have  used,  if  the  same  were  not  exempt  or  peculiar,  but 
were  subject  in  all  respects  to  the  jurisdiction  of  such  arch- 
bishop or  bishop  respectively ;  and  the  same,  for  all  the  pur- 
f>oses  of  this  act,  shall  be  deemed  and  taken  to  be  within  the 
imits  of  the  province  or  diocese  of  such  archbishop  or  bishop. 
And  the  same  shall  also,  for  the  purposes  of  this  act,  be  taken 
to  be  within  the  archdeaconry  of,  and  subject  to  the  juris- 
diction of  such  archdeacon  as  hath  jurisdiction  as  such  over 
the  parish,  the  parish  church  of  which  is  nearest  to  the  church 
of  such  benefice,  donative,  perpetual  curacy,  or  parochial 
chapelry,  any  thing  in  any  act  or  acts,  law  or  laws,  usage  or 
usages,  or  other  matter  or  thing  to  the  contrary  notwithstanding. 
^  Provided  that  the  peculiar  or  peculiars,  belonging  to  any 
archbishopric  or  bisnopric,  though  locally  situated  in  another 
diocese,  shall  continue  subject  to  the  archbishop  or  bishop  to 
whom  they  belong,  as  well  for  the  purposes  of  this  act,  as  for 
all  other  purposes  of  ecclesiastical  jurisdiction  in  the  law  what- 
soever/' 

[[The  twenty-first  section  of  6  &  7  Will.  4,  c.  77  (see  Ap* 
pendix),  excepts  peculiars  belonging  to  either  of  the  arch- 
bishops from  its  provisions:  but  by  1  8c 2  Vict.  c.  106,  s.  108, 
109,  no  peculiars  are  exempted  from  the  operation  of  this 
act;  which  see  under  title  yutcaUtp*— Ed.J 
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penance. 

].  Penance  is  an  ecclesiastical  punishment,  used  in  the  or  Penance 
discipline  of  the  church,  which  doth  affect  the  body  of  the  Jluonln  "*" 
penitent;  by  which  he  is  obliged  to  give  a  public  satisfaction  ««•»«"'• 
to  the  church  for  the  scandal  he  hath  given  by  his  evil  ex- 
ample. So  in  the  primitive  times,  they  were  to  give  testi- 
monies of  their  reformation,  before  they  were  readmitted  to 
partake  of  the  mysteries  of  the  church.  In  the  case  of  incest, 
or  incontinency,  the  sinner  is  usually  enjoined  to  do  a  public 
penance  in  the  cathedral  or  parish  church,  or  public  market, 
barelegged  and  bareheaded  in  a  white  sheet,  and  to  make  an 
open  confession  of  his  crime  in  a  prescribed  form  of  words ; 
which  is  augmented  or  moderated  according  to  the  quality  of 
the  fault,  and  the  discretion  of  the  judge.  So  in  smaller  faults 
and  scandals,  a  public  satisfaction  or  penance,  as  the  judge 
shall  decree,  is  to  be  made  before  the  minister,  churchwardens, 
or  some  of  the.  parishioners,  respect  being  had  to  the  quality 
of  the  ofience,  and  circumstances  of  the  fact ;  as  in  the  case  of 
defamation,  or  laying  violent  hands  on  a  minister,  or  the 
like  (A). 

And  as  these  censures  may  be  moderated  by  the  judge's 
discretion,  according  to  the  nature  of  the  offence ;  so  also  they 
may  be  totally  altered  by  a  commutation  of  penance :  and  this 
hath  been  the  ancient  privilege  of  the  ecclesiastical  judge,  to 
admit  that  an  oblation  of  a  sum  of  money  for  pious  uses  shall 
be  accepted  in  satisfaction  of  public  penance  (i). 

But  penance  must  be  first  enjoined,  before  there  can  be  a 
commutation;  or  otherwise  it  is  a  commutation  for  nothing (%)« 

2,  Lindwood  and  other  canonists  mention  three  sorts  of  niTen  Kinds 

•^^^^^^^  .  o'  Penance. 

penance : 

(1).  Private — enjoined  by  any  priest  in  hearing  confessions. 

(2).  Public — enjoined  by  the  priest  for  any  notorious  crime, 
either  with  or  without  the  bishop's  licence  according  to  the 
custom  of  the  country. 

(3).  Solemn  penance — concerning  which  it  is  ordained  by  a 
constitution  of  Archbishop  Peccham  as  followeth:  '^  Whereas, 
according  to  the  sacred  canons,  greater  sins,  such  as  incest 
and  the  like,  which  by  their  scandal  raise  a  clamour  in  the 
whole  city,  are  to  be  chastised  with  solemn  penance ;  yet  such 
penance  seemeth  to  be  buried  in  oblivion  by  the  negligence 
of  some,  and  the  boldness  of  such  criminals  is  thereby  in- 
creased ;  we  do  ordain,  that  such  solemn  penance  be  for  the 
future  imposed,  according  to  the  canonical  sanctions  {I)." 

And  this  penance  could  be  enjoined  by  the  bishop  only ;  and 
did  continue  for  two,  three,  or  more  years.     But  in  latter 

(A)  God.  Append.  18.  (k)  God.  89. 

(i)  Ibid.  19.  (/)  Lindw.  339. 
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ages,  for  how  many  years  soever  this  penance  was  inflicted,  it 
was  performed  in  Lent  only.  At  the  beginning  of  every  Lent, 
during  these  years,  the  offender  was  formally  turned  out  of 
the  church ;  the  first  year,  by  the  bishop ;  the  following  year 
by  the  bishop  or  priest.  On  every  Maundy  Thursday,  the 
offender  was  reconciled  and  absolved,  and  received  the  sacra- 
ment on  Easter-day,  and  on  any  other  day  till  Low  Sunday : 
this  was  done  either  by  the  bishop  or  priest.  But  the  last 
final  reconciliation  or  absolution  could  be  passed  regularly  by 
none  but  the  bishop.  And  it  is  observable,  that  even  down 
to  Lindwood's  time,  there  was  a  notion  prevalent,  that  this 
solemn  penance  could  be  done  but  once.  If  any  man  relapsed 
after  such  penance,  he  was  to  be  thrust  into  a  monastery,  or 
was  not  owned  by  the  church ;  or  however  ought  not  to  be 
owned  according  to  the  strictness  of  the  canon :  though  there 
is  reason  to  apprehend  that  it  was  often  otherwise  in  fact. 
And  indeed  this  solemn  penance  was  so  rare  in  those  days, 
that  all  which  hath  been  said  on  this  subject  was  rather  theory 
than  practice,  except  perhaps  in  case  of  heresy  (m). 

Penanee  mty  [[Where  a  party  has  been  convicted  of  incest,  penance  has 
been  (»)  remitted  where  it  was  shown  that  the  health  of  the 
party  ordered  to  perform  it  would  have  been  endangered 
thereby,  and  where  the  promoter  expressed  his  concurrence 
with  the  prayer  for  such  remission.  Lord  Stowell  said,  ''  In 
the  older  canons,  which  perhaps  can  hardly  be  said  as  carry- 
ing with  them  all  their  first  authority,  a  solennis  penitentia  is 
enjoined  before  the  bishop  of  the  diocese.  This  however,  as 
I  have  just  remarked,  is  now  soflened  down.  Attending  then 
to  what  I  think  is  the  most  material  point,  the  removing  of 
such  a  scandal,  and  looking  to  the  age  and  infirmity  of  the 
party,  and  what  might  be  the  consequence  of  such  a  punish- 
ment, the  court  will  not  think  it  necessary  to  inflict  the 
public  penance;  but  condemn  him  in  the  full  costs  of 
this  prosecution,  accompanying  this  with  the  injunction  that 
the  same  intercourse  must  not  continue,  but  must  be  bond 
fide  and  substantially  removed.*'  This,  like  the  preceding 
instance,  was  the  case  of  a  party  proceeded  against  for 
incest.  But  where  the  penance  enjoined  for  defamation  has 
been  to  acknowledge  the  defamation  and  ask  for  the  forgive- 
ness of  the  party  defamed  in  the  vestry  room  before  the 
cler^man  and  churchwardens,  the  exact  form  of  retractation 
of  the  defamatory  words  enjoined  by  the  court  has  been 
compelled  by  the  court  (o). — Ed.] 

By  Canon.  3.  "  We  do  ordaiu,  that  laymen  shall  be  compelled  by  the 
sentence  of  excommunication  to  submit  to  canonical  penances, 

(ffl)  Johni.  Pecch.  (oYrCourtaU  v.  HonifirM,  2  Hagg. 

(n)lChkk  V.  Ramtdak,  1  Curteia,  1 ;    Thorp  v.  Bnder,  2  PhilL  369; 

36 ;    Burgeu  v.  Burgess,  1  Coniist.  Cieaver  v.  Woodridge,  2  Phfll.  362, 
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as  well  corporal  as  pteuniai^^  inflicted  on  them  by  their  pre- 
lates. And  they  who  hinder  the  same  from  being  performed» 
shall  be  coerced  by  the  sentences  of  interdict  and  excommuni« 
cation.  And  if  distresses  shall  be  made  on  the  prelates  upon 
this  account,  the  distrainers  shall  be  proceeded  against  by  the 
like  penalties  (;?)." 

Which  corporal  penances  Lindwood  specifieth  in  divers 
instances ;  as  thrusting  them  into  a  monastery,  branding,  fus- 
tigation>  imprisonment  (9). 

"  We  do  decree,  that  the  archdeacons  for  any  mortal  and 
notorious  crime,  or  from  whence  scandal  may  arise,  shall  not 
take  money  for  the  same  of  the  offenders,  but  shall  inflict 
upon  them  condign  punishment  (r).'' 

"  Because  the  offender  hath  no  dread  of  his  fault,  when 
money  buys  off  the  punishment :  and  the  archdeacons^  and 
their  officials,  and  some  that  are  their  superiors,  when  their 
subjects  of  the  clergy  or  laity  commit  relapses  into  adultery, 
fornication,  or  other  notorious  excesses,  do  for  the  sake  of 
money  remit  that  corporal  penance,  which  should  be  inflicted 
for  a  terror  to  others ;  and  they  who  receive  the  money  apply 
to  the  use  of  themselves,  and  not  of  the  poor,  or  to  pious  uses; 
which  is  the  occasion  of  grievous  scandal,  and  ill  example : 
Therefore  we  do  ordain,  that  no  money  be  in  any  wise  re- 
ceived for  notorious  sin,  in  case  the  offender  hath  relapsed 
more  than  twice ;  on  pain  of  restoring  double  of  what  shall 
have  been  so  receitrea  within  one  month  after  the  receipt 
thereof,  to  be  applied  to  the  fabric  of  the  cathedral  church ; 
and  of  suspension  ab  officio,  which  they  who  receive  the  same, 
and  do  not  restore  double  thereof  within  one  month  as  afore- 
said, shall  ipso  facto  incur.  And  in  commutations  of  corporal 
penances  for  money,  (which  we  forbid  to  be  made  without 
great  and  urgent  cause,)  the  ordinaries  of  the  places  shall  use 
so  much  moderation,  as  not  to  lay  such  grievous  and  excessive 
public  corporal  penances  on  offenders,  as  indirectly  to  force 
them  to  redeem  the  same  with  a  large  sum  of  money.  But 
such  commutations,  when  they  shall  hereafter  be  thought  flt 
to  be  made,  shall  be  so  modest,  that  the  receiver  be  not  thought 
rapacious,  nor  the  payer  too  much  aggrieved ;  under  the  pe« 
nalties  before  mentioned  («).*' 

4.  By  the  statute  of  Circumspect^  agatis,  19  Edw.  1,  st.  4,  Bysutote. 
the  king  to  his  judges  sendeth  greeting:  ''Use  yourselves 
circumspectly  concerning  the  bishops  and  their  clergy,  not 
punishing  them  if  they  hold  plea  in  court  christian  of  such 
things  as  be  merely  spiritual,  that  is  to  wit,  of  penance  en- 
joined by  prelates  for  deadly  sin,  as  fornication,  adultery,  and 
such  lil^;   for  the  which  sometimes  corporal  penance^  and 
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sometimes  pecuniary  is  enjoined  (t) :  in  which  cases  the  spi- 
ritual judge  shall  have  power  to  take  knowledge,  notwithstand- 
ing the  king's  prohibition." 

By  the  statute  of  Articuli  Cleri,  9  Edw.  2,  st.  1,  c.  2, 
if  a  prelate  enjoin  a  penance  pecuniary  to  a  man  for  his  of- 
fence, and  it  be  demanded,  the  king's  prohibition  shall  hold 
place:  but  if  prelates  enjoin  a  penance  corporal,  and  they 
which  be  so  punished  will  redeem  upon  their  own  accord  such 
penances  by  money ;  if  money  be  demanded  before  a  spiritual 
judge,  the  king's  prohibition  shall  hold  no  place. 

And  by  the  same  statute,  c.  3,  if  any  lay  violent  hands  on  a 
clerk,  the  amends  for  the  peace  broken  shall  be  before  the 
king,  and  for  the  excommunication  before  a  prelate,  that  cor- 
poral penance  may  be  enjoined ;  which  if  the  offender  will 
redeem  of  his  own  good  will,  by  giving  money  to  the  prelate, 
or  to  the  party  grieved,  it  shall  be  required  before  the  prelate, 
and  the  king's  prohibition  shall  not  lie. 

Before  the  Prelate,'] — It  seems  to  be  agreed  by  the  canon- 
ists, that  archdeacons  may  not  inflict  pecuniary  penalties,  un« 
less  warranted  by  prescription  (u). 
schedoie  of        [[Where  a  writ  de  contumace  capiendo^  issued  under  the  53 
maub^Vven  Gco.  3,  c.  127,  cxprcsscd  "  that  the  defendant  had  been  pro- 
lo  ibe  Party.  uQunccd  guilty  of  contumacy  and  contempt  of  the  law  and 
jurisdiction  ecclesiasticnl  in  not  having  obeyed  a  decree  made 
upon  him  to  perform  the  usual  penance  in  the  parish  church 
of  St.  M.  N.  in  a  certain  cause  of  defamation,"  and  it  appeared 
that  at  the  time  the  sentence  was  pronounced  a  schedule  of 
penance  was  made  out,  but  which,  by  the  practice  of  the 
Ecclesiastical  Court,  could  not  be  delivered  to  the  defendant 
until  he  paid  the  costs  of  the  suit :  it  was  held  that  he  ought 
to  have  had  the  decree  exhibited  to  him  in  its  more  perfect 
form  before  he  could  be  considered  as  beinc  in  contempt, 
especially  as  the  costs  were  not  mentioned  in  the  significavit^ 
and  that  he  was  consequently  entitled  to  be  discharged  (.r). 
Parly  In        But  whcro  an  application  was  made  to  set  aside  a  writ  de  con^ 
nonpTyroen't  tumoce  Capiendo  on  the  ground  that  the  defendant  had  not 
of  cotti.       Y^^^  admonished  to  take  out  a  schedule  of  penance,  and  that 
he  was  sentenced  to  perform  penance  in  the  minister's  house, 
which  he  had  no  right  to  enter — it  appearing,  nevertheless, 
that  there  was  an  order  for  the  party  to  pay  costs,  for  the  not 
doing  which  he  was  in  contempt,  and  for  which  in  fact  the 
significavit  had  issued  —  the  application  was  rejected,  for 
the  sentence  awarded  payment  oi  a  precise  sum,  251.  costs ; 
and  if  the  proceedings  of  the  court  had  been,  as  was  suggested, 
defective,  the  costs  would  not  be  thereby  decreased  (y). — Ed*)] 

(0    [Dr.  Barker's  C4ue  and  Mr,        (x)  [Her  v.  Jfoiy,  3  D.  &  R.  570 ; 
Auditor  JoneSf   Register  in  Camera    per  Loid  Tenterden.j 
Steliatayl  2  RoU.  Rep.  384.  (if)  IKington  v.   Hack,  7  Ad.  & 

(w)  Gibs,  1046.  Ell.  708,  per  Lord  Dcnman;  S.  C. 

3  Nev.  &  Per.  6.] 


5.  Dr.  Ayliffe  says,  that  anciently  the  commutation  money  ^^^ 
was  to  be  applied  to  the  use  of  the  church,  as  fines  in  cases  of  uuoa^oo^. 
civil  punishment  are  converted  to  the  use  of  the  public  (z). 

By  several  of  the  canons  made  in  the  time  of  Queen  Eliza- 
beth>  and  in  the  year  1640,  it  was  to  be  applied  to  pious  and 
charitable  uses ;  and  the  Reformatio  Legum  directed  that  it 
should  be  to  the  use  of  the  poor  of  the  parish  where  the 
ofience  was  committed  or  the  offender  dwelled.  And  there 
was  to  be  no  commutation  at  all  but  for  very  weighty  reasons 
and  in  cases  very  particular.  And  when  commutation  was 
made,  it  was  to  be  with  the  privity  and  advice  of  the  bishop. 
In  Archbishop  Whitgift's  register  we  find  that  the  commuta- 
tion of  penance  without  the  bishop's  privity  was  complained 
of  in  parliament.  And  it  was  one  of  King  William's  injunc- 
tions, that  commutation  be  not  made  but  by  the  express  order 
and  direction  of  the  bishop  himself  declared  in  open  court. 
And  by  the  canons  of  1640,  if  in  any  case  the  chancellor, 
commissary,  or  official  should  commute  penance  without  the 
privity  of  the  bishop,  he  was  at  least  to  ^ive  a  just  account 
yearly  to  the  bishop  of  all  commutation  money  in  that  year, 
on  pain  of  one  year's  suspension  (a). 

In  the  reign  of  Queen  Anne  this  matter  was  taken  into 
consideration  by  the  convocation,  who  made  the  following 
regulations,  viz.  That  no  commutation  of  penance  be  here* 
after  accepted  or  allowed  of  by  any  ecclesiastical  judge,  with- 
out an  express  consent  given  in  writing  by  the  bishop  of  the 
diocese  or  other  ordinary  having  exempt  jurisdiction,  or  by 
some  person  or  persons  to  be  especially  deputed  by  them  for 
that  purpose ;  and  that  all  commutations,  or  pretended  com- 
mutations, accepted  or  allowed  otherwise  than  is  hereby  di- 
rected, be  ipso  facto  null  and  void.  And  that  no  sum  of 
money  given  or  received  for  any  commutation  of  penance,  or 
any  part  thereof,  shall  be  disposed  of  to  any  use  without  the 
like  consent  and  direction  in  writing  of  the  bishop  or  other 
ordinary  having  exempt  jurisdiction,  if  the  cause  hath  been 

Erosecuted  in  their  courts ;  or  of  the  archdeacon  if  the  cause 
ath  been  prosecuted  in  this  court.  And  all  money  received 
for  commutation  pursuant  to  the  foregoing  directions,  shall  be 
disposed  of  to  pious  and  charitable  uses  by  the  respective 
ordinaries  above  named :  whereof  at  the  least  one-third  part 
shall  by  them  be  disposed  of  in  the  parish  where  the  offenders 
dwell :  and  that  a  register  be  kept  in  every  ecclesiastical 
court,  of  all  such  commutations,  and  of  the  particular  uses  to 
which  such  money  hath  been  applied :  and  that  the  account 
so  registered  be  every  year  laid  before  the  bishop  or  other 
ordinary  exempt  having  episcopal  jurisdiction,  in  order  to  be 
audited  by  them :  and  that  any  ecclesiastical  judge  or  officer 

{s)  AyL  Par.  413.  (a)  Gibs.  1045. 
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ofiendinl  in  any  of  th6  premises,  be  suspended  for  thfee 
months  lor  the  said  offence  (ft). 

But  as  none  of  these  regulations  are  now  in  force,  nor  any  of 
the  said  canons  made  in  the  time  of  Queen  Elisabeth  and  in 
the  year  1640,  Mr.  Oughton  says  generally,' that  commutation 
money  is  to  be  given  to  the  poor  where  the  offence  was  com- 
mitted, or  applied  to  other  pious  uses  at  the  discretion  of  the 
judae  (c). 

About  the  year  1735,  the  Bishop  of  Chester  cited  his  chan«' 
cellor  to  the  archbishop's  court  at  York,  to  exhibit  an  ac- 
.  count  of  the  money  received  for  commutations,  and  to  show 
cause  why  an  inhibition  should  not  go  against  him,  that  for 
the  future  he  should  not  presume  to  dispose  of  any  sum  or 
sums  received  on  that  account  without  the  consent  of  the 
bishop.  In  obedience  to  this,  an  account  was  e^chibited  with- 
out oath ;  and  that  being  objected  to,  a  fuller  was  exhibited 
upon  oath.  And  upon  the  hearing  several  of  the  sums  in  the 
last  account  were  objected  to  as  not  allowable,  and  an  inhibition 
prayed  to  the  efiect  above.  But  the  archbishop's  chancellor 
refused  to  grant  such  inhibition,  and  was  of  opinion  that  the 
bishop  could  only  oblige  an  account:  and  so  dismissed  th6 
chancellor  without  costs. 

[[See  titles  (EjCCOmmuntCatfOn,  Cl)Urc||  {brawling  in\ 


Pensions  are  certain  sums  of  money  paid  to  clergymen  in 
lieu  of  tithes :  and  some  churches  hiave  settled  on  tnem  an- 
nuities or  pensions  payable  by  other  churches. 

Thus  in  the  Registrum  Honoris  de  Richmond  {d)^  we  find 
a  pension  paid  out  of  Coram  or  Coverham  Abbey,  in  the 
county  of  i  ork  (unto  which  the  church  of  Sedburgh  was  ap- 
propriated^ to  the  prior  of  Connyside  (unto  whose  priory  the 
church  of  Orton  was  appropriated),  for  the  said  church  of 
Sedburgh,  20^. 

These  pensions  are  due  by  virtue  of  some  decree  made  bv 
an  ecclesiastical  judge  upon  a  controversy  for  tithes,  by  whicn 
the  tithes  have  been  decreed  to  be  enjoyed  by  one,  and  a  pen- 
sion instead  thereof  to  be  paid  to  another ;  or  they  have  arisen 
by  virtue  of  a  deed  made  by  the  consent  of  the  parson,  pa- 
tron, and  ordinary  {e). 

At  the  dissolution  of  monasteries  there  were  many  pensions 
issuing  out  of  their  lands,  and  payable  to  several  ecclesiastical 

(6)  Gibs.  1046.  (d)  Append.  94. 

(c)  1  Ought.  213.  (c)  F.  N.  B.  117. 


^tmion^  107 

persons  $  which  lands  were  vested  in  the  crown  by  the  sta- 
tutes of  dissolution ;  in  which  statutes  there  is  a  saving  to 
such  persons  of  the  right  which  they  had  to  those  pensions : 
but  notwithstanding  such  general  saving,  those  who  had  that 
right  were  disturbed  in  the  collecting  and  receiving  such  pen- 
sions ;  and  therefore  by  another  statute,  to  wit,  the  M  8c  35 
Hen.  8,  c«  19,  it  was  enacted,  that  pensions,  portions,  cor- 
fodies,  indemnities,  synodies,  proxies,  and  all  other  profits 
due  out  of  the  lands  of  religious  houses  dissolved,  shall  con* 
tinue  to  be  paid  to  ecclesiastical  persons  by  the  occupiers  of 
the  said  lands.  And  the  plaintiff  may  recover  the  tning  in  . 
demand,  and  the  value  thereof  in  damages  in  the  ecclesiastical 
court,  together  with  costs.  And  the  like  he  shall  recover  at 
the  common  law  when  the  cause  is  there  determinable. 

By  the  statute  of  Circumspecti  agatis,  13  Edw.  1,  st.  4,  if 
a  prelate  of  a  church,  or  a  patron,  demand  of  a  parson  a  pen- 
sion due  to  him,*  all  such  demands  shall  be  made  in  the  Spi- 
ritual Court;  in  which  case  the  spiritual  judge  shall  have 
Eower  to  take  knowledge,  notwithstanding  the  king's  pro- 
ibition. 

In  pursuance  of  which,  the  general  doctrine  is,  that  pen- 
aions,  as  such,  are  of  a  spiritual  nature,  and  to  be  sued  for  in 
the  Spiritual  Court ;  and  accordingly,  when  they  have  come 
in  question,  prohibitions  have  been  frequently  denied  or  con- 
sultations granted,  even  though  they  have  been  claimed  upon 
the  foot  of  prescription  (/). 

But  Lord  Coke  says,  if  a  pension  be  claimed  by  prescrip- 
tion, there,  seeing  a  writ  of  annuity  doth  lie,  and  that  prescrip- 
tions must  be  tried  by  the  common  law,  because  common  and 
canon  law  therein  do  differ,  they  cannot  sue  for  such  a  pension 
in  the  Ecclesiastical  Court  ( jr)« 

But  this  hath  sometimes  been  denied  to  be  law :  and  in  the 
case  of  Jones  v.  Stone,  T.,  12  Will.  (A),  Holt,  Chief  Justice, 
said  he  could  never  get  a  prohibition  to  stay  a  suit  in  the 
Spiritual  Court  against  a  parson  for  a  pension  by  prescrip- 
tion. 

In  the  case  of  Dr.  Gooche  v.  The  Bishop  of  London,  M., 
4  Geo.  2  (i),  the  bishop  libelled  in  the  Spiritual  Court,  sug- 

festing  that  Dr.  Gooche,  as  archdeacon  of  Essex,  is  to  pay 
0/.  due  to  the  bishop  as  a  prestation  for  the  exercise  of  his 
exterior  jurisdiction.  The  doctor  moved  for  a  prohibition, 
alleging  that  he  had  pleaded  there  was  no  prescription ;  and 
then  that  being  denied,  a  prohibition  ought  to  go  for  defect  of 
trial.    On  the  contrary  it  was  argued  for  the  bishop,  that  the 

{f)  Gibs. 706 ;  Ooodwin  v.  Dean  (h)  Wats.  c.  56 ;   Anonymouiy  2 

and  Chapter  of  Wells,    Noy,   16;  Salk.  550;    Johnson  v.  Rymon,  13 

Smith  ▼.  WaUis,  1  Salk.  58 ;  Cro.  Mod.  416. 

EHz.  675 ;  CoUier's  ca$e,  8  Salk.  58.  (0  1  9tr.  879. 

(g)  2  Inst  491. 
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libel  being  general^  it  must  not  be  taken  that  he  goes  upon  a 
prescription ;  but  it  is  to  be  considered  in  the  same  light  as 
the  common  case  of  a  pension  which  is  suable  for  in  the  Spi- 
ritual Court ;  and  the  nature  of  the  demand  shows  it  must 
have  its  original  from  a  composition,  it  being  a  recompense 
for  the  archdeacon's  being  allowed  to  exercise  a  jurisdiction 
which  originally  did  belong  to  the  ordinary.  And  by  the 
Court :  ''The  bishop  may  certainly  entitle  himself  oft  antiquo 
without  laying  a  prescription;  and  as  it  is  only  laid  in  general, 
there  is  no  ground  for  us  to  interpose,  till  it  appears  by  the 
proceedings  that  a  prescriptive  right  will  come  in  question ; 
if  they  join  issue  on  the  plea,  it  will  then  be  proper  to  apply; 
but  at  present  there  ought  to  be  no  prohibition." 

[[A  vicar  sued  in  the  Ecclesiastical  Court  the  dean  and 
chapter  of  Wells,  parson  of  a  church,  for  a  pension,  luid  they 
pray  a  prohibition,  and  it  was  denied ;  for  that  pension  is  a 
spiritual  thing  for  which  the  vicar  may  sue  in  the  Spiritual 
Court  (A).— Ed.;] 

M.,  1724,  Bailey  v.  Cornes  (Z),  in  the  exchequer.  A  bill 
was  preferred  for  a  pension  only,  payable  to  the  preacher  of 
Bridgnorth ;  and  upon  hearing  of  the  cause  (which  was  after- 
wards ended  by  compromise)  it  seemed  to  be  admitted  that  a 
bill  might  be  brought  for  a  pension  only. 

CThe  26th  of  Henry  8,  c.  3,  intituled  "  The  Bill  for  the 
First  Fruits,  with  the  yearly  Pensions  to  the  King,"  enacts  as 
follows : — 

They  which  [Sect.  21,  <*  And  forasmuch  as  every  incumbent  of  the  disnities, 
uT^Sl!  Mt'  benefices,  and  promotions  spiritual  afore  mentioned  shall  be  charged 
of  tb«ir  Spt.  by  this  act  to  the  payment  of  the  tenth  part  of  the  value  of  their 
may  Veuin '  dignities,  benefices,  and  promotion  spiritual,  without  any  deduction 
g«  Tjmh  or  allowance  of  such  pension  or  pensions,  wherewith  some  of  them 
been  charged  to  pay  to  their  predecessors  during  their  lives,  or  to 
other  persons  to  the  use  of  such  their  predecessors  during  their 
lives ;  it  is  therefore  ordained  and  enacted  by  authority  aforesaid, 
that  it  shall  be  lawful  to  every  incumbent  charged  with  any  such 
pension  payable  to  any  his  predecessors,  or  to  any  to  his  use,  to 
retain  and  keep  in  his  hand  the  tenth  part  of  every  such  pension  ; 
and  that  every  such  incumbent  and  his  sureties  shall  from  hence- 
forth be  acquitted  and  discharged  of  the  said  tenth  part  of  every 
such  pension,  by  virtue  and  authority  of  this  present  act ;  any  de- 
cree, ordinance  or  assignment  of  any  ordinary,  or  any  collateral 
writing  or  security  made  for  such  pension  to  any  spiritual  person 
or  persons,  or  to  any  to  their  uses  for  term  of  their  lives,  m  any 
wise  notwithstanding  ;  and  that  as  well  every  incumbent,  as  such 
persons  as  stand  bound  for  him  for  payment  of  any  such  pensions, 
shall  plead  this  act  in  every  of  the  king's  courts,  for  the  clear  ex- 
tinguishment and  discharge  of  the  tenth  part  of  every  such  pen- 
sion. 

(ft)  [Trin.  3  Car.  C.B.  The  Vicar        (/)  Bunb.  183. 
ofHalifax't  cate,  Godol.  198.] 
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[Sect  22,  "  And  be  it  also  ordained  and  enacted  by  authority  no  PcMion 
aforesaid,  that  no  pension  shall  hereafter  be  assigned  by  the  ordi*  '^Jf*  '^ 
nary,  or  by  any  other  manner  of  agreement,  by  collateral  surety,  ib«  Retikoa- 
or  otherwise,  upon  any  resignation  of  any  dignity,  benefice,  or  pro-  nJJeJ[  Jj^J^ 
motion  spiritual,  above  the  value  of  the  third  part  of  the  dignity,  the  Vaioe  of 
benefice,   or  promotion   spiritual    resigned :   and   if  any  pension  'p'^/T'eiu. 
amounting  above  the  value  of  the  third  part  of  the  dignity,  benefice,  c  w. 
or  promotion  spiritual  heretofore  resigned,  be  already  limited  and  . 
made  sure  to  any  spiritual  person  or  persons,  by  decree  of  the  ordi- 
nary,  or  otherwise  by  any  collateral  surety,  or  hereafter  shall  hap- 
pen to  be  assigned  and  made  sure  to  any  person  or  persons  spiritual, 
or  to  any  other  to  their  use,  by  decree  of  the  ordinary,  or  by  any 
other  collateral  surety,  upon  any  resignation  thereof;  yet  never- 
theless the  incumbent  charged  with  such  pension,  nor  his  sureties 
collateral,  shall  not  be  compelled  to  pay  any  more  pension  than  the 
value  of  the  third  part  of  bis  dignity,  benefice,  or  promotion  spi- 
ritual so  resigned  shall  amount  unto  ;  but  shall  by  authority  of  this 
act  be  clearly  acquitted  and  discharged  of  so  much  of  the  said 

Sension  as  shall  amount  above  the  value  of  the  third  part  of  the 
ignity  or  benefice  resiffned  :  any  decree  or  assignment  of  the  ordi- 
nary, or  any  collateral  writing^s  or  sureties  heretofore  made,  or 
hereafter  to  be  had  or  made  for  the  same,  to  the  contrary  thereof 
notwithstanding.*' 

Sect.  23.   **  And  forasmuch  as  divers  abbots  and  priors  been  Abbouor 
charged  to  pay  great  pensions  to  sundry  their  predecessors  yet  pemionMo"' 
living,  to  the  great  decay  of  their  hospitalities  and  housekeeping;  JJjJj^'^*' 
be  it  enacted  by  authority  aforesaid,  that  every  such  predecessors 
of  such  abbots  or  priors,  having  any  pension  made  sure  unto  them, 
or  to  any  to  their  use,  during  their  lives,  amounting  above  the 
yearly  vaJue  of  40s.  shall  from  henceforth  be  defalked  and  abated 
of  the  moiety  and  half-deal  of  every  such  pension ;  and  that  every 
abbot,  and  all  other  persons  charged  for  the  payment  of  such  pen- 
sion above  the  said  yearly  value  of  405.  shall  be  clearly  acquitted 
and  discharged  by  authority  of  this  act  of  the  moiety  and  half-deal 
thereof  for  ever ;  any  decree  or  assignment  thereof  by  the  ordinary, 
or  any  writing  or  surety  collateral  had  or  made  for  the  surety 
thereof  notwithstanding. — Ed.] 

A  bishop  may  sue  for  a  pension  before  a  chancellor^  and  an 
archdeacon  before  his  official  (m). 

If  a  suit  be  brought  for  a  pension  or  other  thing  due  of  a 
parsonage,  it  seems  that  the  occupier  (though  a  tenant)  ought 
to  be  sued;  and  if  part  of  the  rectory  be  in  the  hand  of  the 
owner,  and  part  in  the  occupation  of  a  tenant^  the  suit  is  to 
be  against  them  both  (n). 

And  though  there  is  neither  house,  nor  glebe,  nor  tithes, 
nor  other  profits,  but  only  of  Easter  ofiferings,  burials,  and 
christenings,  yet  the  incumbent  is  liable  to  pay  the  pen- 
sion (o). 

(m)  Wood,  b.  2,  e.  2.  (o)  Hardr.  230. 

(n)  Wats.  c.  53. 
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If  an  incumbent  leave  arrearages  of  a  pension,  the  successor 
shall  be  answerable,  because  the  church  itself  is  charged,  into 
whatsoever  hand  it  comes {p). 


PENTECOSTALS,  otherwise  called  Whitsun^farthings, 
took  their  name  from  the  usual  time  of  payment,  at  the  feast 
of  Pentecost.  These  are  spoken  of  in  a  remarkable  grant  of 
King  Henry  VIII.  to  the  dean  and  chapter  of  Worcester;  in 
which  he  makes  over  to  them  all  those  oblations  and  obven- 
tions,  or  spiritual  profits,  commonly  called  Whitsun-farthings, 
yearly  collected  or  received  of  divers  toMms  within  the  arch- 
deaconry of  Worcester,  and  offered  at  the  time  of  Pentecost. 
From  hence  it  appears  that  pentecostals  were  oblations ;  and 
as  the  inhabitants  of  chapelries  were  bound,  on  some  certain 
festival  or  festivals,  to  repair  to  the  mother  church,  and  make 
their  oblation  there,  in  token  of  subjection  and  dependence, 
so,  as  it  seems,  were  the  inhabitants  of  the  diocese  obliged  to 
repair  to  the  cathedral  (as  the  mother  church  of  the  whole 
diocese)  at  the  feast  of  Pentecost.  Something  like  this  was 
the  coming  of  many  priests  and  their  people  in  procession  to 
the  church  of  St.  Austin  in  Canterbury,  in  Whitsun- week,  with 
oblations  and  other  devotions ;  and  in  the  register  of  Robert 
Read,  who  was  made  bishop  of  Chichester  in  the  year  1396, 
there  is  a  letter  to  compel  the  inhabitants  of  the  parishes 
within  the  archdeaconry  of  Chichester,  to  visit  their  mother 
church  in  Whitsun-week  (9). 

These  oblations  grew  by  degrees  into  fixed  and  certain  pay- 
ments firom  every  parish  and  every  house  in  it,  as  appears  not 
only  from  the  aforementioned  grant  of  Kins  Henry  VIII.,  but 
also  from  a  remarkable  passage  in  the  articles  of  the  clergy  in 
convocation  in  the  year  1S99;  where  the  sixth  article  is,  a 
humble  reouest  to  the  archbishops  and  bishops  that  it  may  be 
declared  wnether  Peter-pence,  the  holy  loaf  and  pentecostals 
were  to  be  paid  by  the  occupiers  of  the  lands,  though  the 
tenements  were  fallen  or  not  inhabited,  according  to  the  ancient 
custom,  when  every  parish  paid  a  certain  quota  (r). 

These  are  still  paid  in  some  few  dioceses,  being  now  only  a 
charge  upon  particular  churches,  where  by  custom  they  have 
been  paid  {s). 

And  if  they  be  denied  where  they  are  due,  they  are  reco* 
verable  in  the  spiritual  court  (0- 

(p)  [TrinityColkge,  Cambruig€,v,  (t)  Ken.  Far.  Ant.  596;  Deg.p.2, 

Tumtain,  Cro.  Eliz.  810.  c.  15. 

(q)  Gib8.976;  1  Warn.  339.  (0  Gibs.    977;     ISauwknm   v. 

(r)  GiU.  976.  Claggett,'}  1  P.  Wms.  657. 


(  ni  ) 

VnfAllAttliaiim— See  |IIIVi#|^« 


PeRINDB  VALERE  was  a  irrit  of  dispenaation  granted 
by  the  pope  to  a  clerk  admitted  to  a  benefice,  although  unca*- 
pable ;  taking  that  name  from  the  words  of  the  dispensation, 
which  made  it  perinde  vaUre^  that  is,  to  be  as  effectual  to  the 
party  as  if  he  were  capable  («). 


ass 


If  perjury  be  committed  in  a  temporal  causoi  it  is  punishable 
only  in  the  temporal  courts ;  but  where  it  is  committed  in  a 
spiritual  cause,  the  spiritual  judge  hath  authority  to  inflict 
panonioal  punishment,  and  prohibition  will  not  go  ( y). 

For  by  the  statute  of  Circumspect^  agatis,  13  Edw.  1,  st.4, 
^  For  breaking  an  oath,  it  hath  been  granted  that  it  shall  be 
tried  in  a  spiritual  court,  when  money  is  not  demanded,  but  a 
thing  done  for  the  punishment  of  sin ;  in  which  case  the  spi- 
ritual judge  shall  have  power  to  take  knowledge,  notwith- 
standing the  king's  prohibition." 

For  although  the  case  be  spiritual,  and  the  perjury  is  com- 
mitted in  the  spiritual  court,  yet  the  judge  there  can  only 
punish  pro  Moluie  aninuB  ;  but  the  party  grieved  by  such  per- 
jury must  recover  his  damages  at  the  common  law  (z). 

In  the  statute  of  perjury,  5  Eliz,  c*  9,  St  11,  there  is  a  pro- 
viso that  the  same  shall  not  extend  to  any  spiritual  or  eccle- 
siastical court;  but  suQh  offender  as  shall  be  guilty  of  perjury, 
or  subornation  of  perjury,  shall  and  may  be  punished  by  such 

(tt)  GiU.  87.  penoQs  guilty  of  perjury^  and  ihose 

\x)   Perjury  before  tbe  Conquest  who  should,  procure  them  to  commit 

was  pnnishea  by  corporal  chastise-  it ;  and  gave  an  action  of  20/.  against 

menty   banbhment,    and   sometimes  tbe  fiHiner,  and  40/.  against  the  lat*- 

death.    3  Inst.  c.  74;    16  Vin.  310.  ter,  to  the  party  griev^.    The  court 

Afterwards  the  king's  council  used  to  of  Stsv  Chamber  was  afterwards  abo- 

asaemble,  and    punish  perjuries    at  lisbed  b^  16  Car.  1,  c.  10,  which  in 

their  discretion ;    and    the  spiritual  s.  2  recites  that  all  matters  examina- 

court  proceeded  agiunst.the  offenders  hie  there  might  be  remedied  and  re- 

vro  LesUmeJfuki.  Cit>.  £lia.  531.  Un-  dressed    by  tbe  common  law;   tbe 

Vwlbl  oaths  fve  mentioned  as  on^  common  law  being  since  aided  by  the 

reason  for  the  institution  of  the  court  2  Geo.  2,  c.  25,  and  23  Geo.  2,  c.  11. 

af  Stay  Cbambsr  in  3  Hon.  7,  c*  1 ;  See  4  Bl.  Com.  137;  Hawk.  Ft  Cr. 

ani  proaaoutiQna  in  that  eourt  for  ch.  69. 

this  dime  were  very  frequent  both  (v)   QIIm.    1013;    1   Ov^t    9; 

before  and  after  tbe  5  SUa.  0.9,  which  Kqllw,  99  h^  7. 

inflicted   statutable  penalties  upon  (;;)  Gibs.  1013. 
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usual  and  ordinary  laws  as  heretofore  hath  been,  and  yet  is 
used  and  frequented  in  the  said  ecclesiastical  court. 

In  the  statute  of  the  5  Eliz.  c.  23,  concerning  the  writ  De 
excommunicato  capiendo^  perjury  in  the  ecclesiastical  court  is 
specified  as  an  onence  (amongst  others)  for  which  a  person 
may  be  excommunicated.  And  conviction  of  perjury,  either 
in  the  temporal  or  ecclesiastical  courts,  is  a  cause  of  depriva- 
tion of  benefice.     See  j3Deprfbatfon« 

E.  11  Will. 3,  Bishop  of  St.David*8ca8e(a).  By  Holt,  C.J. 
It  has  been  a  question  whether  perjury  in  the  spiritual  court 
can  be  tried  in  the  temporal ;  and  in  all  the  cases  where  it 
hath  been,  the  persons  have  been  acquitted,  and  so  it  hath 
been  ended,  but  it  is  not  yet  settled. 

M.,  4  Geo.  1,  The  King  v.  Lewis  (&).  An  information  was 
moved  for  against  a  clergyman,  for  perjury  at  his  admission 
to  a  living,  upon  an  affidavit  that  the  presentation  was  simo- 
niacal.  But  the  court  refused  to  grant  it  till  he  had  been 
convicted  of  the  simony. 

There  are  authorities  and  dicta  to  show  that  perjury  in  any 
court,  not  excepting  courts  ecclesiastical,  may  be  punished  by 
indictment  or  information  in  the  temporal  courts  (c) ;  but  it 
must  be  at  common  law  as  it  is  aided  by  stat.  2  Geo.  2,  c.  26, 
23  Geo.  2,  c.  1 1,  and  31  Geo.  2,  c.  10,  and  not  upon  the  stat. 
of  Eliz.  (rf). 


V^tprtual  <{rurr— See  Curate. 


Vel0»  in  tl^t  otj^ut^l^— See  ^wc^< 


PETER-PENCE  was  an  annual  tribute  of  one  penny,  paid 
at  Rome  out  of  every  family  at  the  feast  of  St.  Peter  {e). 


1.  ''Forasmuch  as  the  soul  is  far  more  precious  than  the 
body,  we  do  prohibit  under  the  pain  of  anathema  that  no  phy- 
sician for  the  health  of  the  body  shall  prescribe  to  a  sick 

(a)  Ld.  Raym.  451.  {d)  [See  on  ihis  nibiect  Mr.  Chit- 

\h\  Str.  70.  ty's  work  on  Criminal  Law,  vol  ii. 

(c)  See  Tkt  King  v.  Green,  5  Mod.  ch.  iz.] 

348 ;  2  Rd.  Abr.  257 ;  16  Yin.  Aht.  {e)  Gibs.  87. 

313,  314. 
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person  any  thing  which  may  prove  perilous  to  the  soul.  But 
when  it  happens  that  he  is  called  to  a  sick  person^  he  shall 
first  of  all  effectually  persuade  him  to  send  for  the  physicians 
of  the  soul ;  that  after  the  sick  person  hath  taken  care  for  his 
spiritual  medicament,  he  may  with  better  effect  proceed  to 
the  cure  of  his  body.  And  the  transgressors  oi  this  con- 
stitution shall  not  escape  the  punishment  appointed  by  the 
council  (f)."" 

That  18,  by  the  council  of  Lateran,  under  Innocent  III., 
from  the  canons  of  which  council  this  constitution  was  taken; 
which  punishment  is  a  prohibition  from  the  entrance  of  the 
church  until  they  shall  have  made  competent  satisfaction  (g). 

By  the  3  Hen.  8,  c.  11,  **  Forasmuch  as  the  science  and 
cunning  of  physic  and  surgery  (to  the  perfect  knowledge 
whereof  be  requisite  both  great  learning  and  ripe  experience) 
is  daily  within  this  realm  exercised  by  a  great  multitude  of 
Ignorant  persons,  of  whom  the  greater  part  nave  no  manner  of 
insight  in  the  same  nor  in  any  other  kind  of  learning,  some 
also  can  no  letters  on  the  book ;  so  far  forth,  that  common 
artificers,  as  smiths,  weavers,  and  women,  boldly  and  accus- 
tomably  take  upon  them  great  cures,  and  things  of  great  diffi- 
culty, in  the  which  they  partly  use  sorcery  and  witchcraft, 
pardy  apply  such  medicines  unto  the  disease  as  be  very  noi- 
ous,  and  nothing  meet  thereof;  to  the  high  displeasure  of 
God,  great  infamy  to  the  faculty,  and  the  grievous  hurt  and 
destruction  of  many  of  the  king's  liege  people,  most  especially 
of  them  that  cannot  discern  the  uncunning  from  the  cunning : 
Be  it  therefore  (to  the  surety  and  comfort  of  all  manner  of 
people)  enacted,  that  no  person  within  the  city  of  London,  nor 
within  seven  miles  of  the  same,  shall  take  upon  him  to  exer- 
cise and  occupy  as  a  physician  or  surgeon,  except  he  be  first 
examined,  approved,  and  admitted  by  the  bishop  of  London, 
or  by  the  dean  of  St.  Paul's  for  the  time  being,  calling  to  him 
or  them  four  doctors  of  physic,  and  for  surgery  other  expert 
persons  in  that  faculty,  and  for  the  first  examination  such  as 
they  shall  think  convenient,  and  afterwards  always  four  of 
them  that  have  been  so  approved ;  upon  pain  of  forfeiture,  for 
every  month  that  they  do  occupy  as  physicians  or  surgeons, 
not  admitted  nor  examined  after  the  tenor  of  this  act,  of  5/., 
half  to  the  king,  and  half  to  him  that  shall  sue.  And  that  no 
person  out  of  the  said  city,  and  precinct  of  seven  miles  of  the 
same,  except  he  have  been  as  is  aforesaid  approved  in  the 
same,  take  upon  him  to  exercise  and  occupy  as  a  physician  or 
surgeon,  in  any  diocese  within  this  realm ;  unless  he  be  first 
examined  and  approved  by  the  bishop  of  the  same  diocese,  or 
(he  beinff  out  of  the  diocese)  by  his  vicar-general,  either  of 
them  calling  to  them  such  expert  persons  in  the  said  faculties 

(/)  Wcthersbed,  Lind.  330.  (g)  Wethershcd,  Johns. 
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as  their  discretion  shall  think  convenient,  and  giving  their 
letters  testimonial  under  their  seal  to  him  that  they  snail  so 
approve ;  upon  like  pain  to  them  that  occupy  contrary  to  this 
act  (as  is  aroresaid),  to  be  levied  and  employed  after  the  form 
before  expressed/' 

'*  Provided,  that  this  act  shall  not  be  prejudicial  to  the  uni^ 
versities  of  Oxford  or  Cambridge,  or  either  of  them }  or  to  any 
privileges  granted  to  them  (A)/' 

[[The  possession  of  a  diploma  is  not  by  itself  evidence  that 
its  possessor  is  a  physician  (i). — Ed.]] 

by  the  14  8i  15  Hen.  8,  c.  5,  physicians  in  London  and 
within  seven  miles  thereof  are  incorporated,  with  power  to 
make  statutes  for  the  government  of  the  society ;  and  no  phy- 
sician shall  practise  within  the  said  limits,  till  admitted  by 
the  president  and  community  under  their  common  seal;  on 
pain  of  6/.  a  month,  half  to  the  king,  and  half  to  the  society. 
And  four  censors  are  to  be  chosen  yearly,  who  shall  have  the 
ordering  of  the  practitioners  within  the  said  limits,  and  the 
supervising  of  medicines ;  with  power  to  fine  and  imprison  (j). 

And  it  is  further  enacted,  that  whereas  in  dioceaes  of  England 
out  of  London,  it  is  not  light  to  find  always  men  able  tuflS* 
ciently  to  examine  (after  the  statute)  such  aa  shall  be  admitted 
to  exercise  phvslc  in  them ;  therefore  no  person  shall  be  suf- 
fered to  exercise  or  practise  in  physic  through  England,  until 
such  time  as  he  be  examined  at  London,  by  the  president  and 
three  of  the  elects  of  the  said  society ;  and  to  have  firom  them 
letters  testimonial  of  their  approving  and  examination ;  except 
he  be  a  graduate  of  Oxford  or  Cambridge,  which  hath  accom- 
plished all  things  for  his  form  without  any  grace  (i). 

But  as  to  surgeoiM,  the  law  remained  as  before ;  that  they 
shall  be  licensed  by  the  bishop  of  the  diocese,  or  his  vicar- 
general  respectively.  [[It  has  been  held  that  this  is  a  public 
act  (/).  A  aoctor  of  physic  who  has  been  licensed  by  the  col- 
lege to  practise  in  London  and  within  seven  miles  cannot  claim, 
as  a  matter  of  right,  to  be  examined  by  the  college,  in  order  to 
bein^  admitted  a  fellow  (m).  Nor  is  it  clear  that  licentiates  in 
physic  have  a  right  to  demand  admission  into  the  college  (n). 
A  doctor  who  is  not  a  member  has  no  right  to  inspect  the 
books  of  the  college  (o). — Ed.]] 

By  S8  Hen.  8,  c.  40,  the  barbers  and  surgeons  of  London 
were  united  and  incorporated,  and  exempted  firom  bearing 


(k)  [See  title  GolUgrs  [9,r(b  UnU 
bfrsitim,  p.  505.]— Ed.] 

(i)  TMoites  v.  Thornton,  8  T.  R. 
303 ;  3  Esp.  4.] 

(j)  [Aa  to  what  ia  not  practising 
wiibin  the  act,  see  Rou  v.  Ph^iam* 
College  (in  error ^,  4  M.  &  R.  404.] 

(/c)  Vide  12  Mod.  602 ;  [Anony- 
nioiis,  per  Holt,  L.  C.  J.] 


(Q  {^Phviiciant*  College  v.  Harri- 
son, M.  &  M.  191 ;  4  M.  &  R.  104.] 

(m)  IRex  V.  Fhi^siciam'  College, 
7  T.  R.  282,] 

(a)  IHex  V,  Pkyiiciim'  Odlege, 
5  Biurr.  2740.] 

(o)  [  West  V.  Physicians'  College, 
1  Wills.  240;  5  Mod.  395.] 


arms,  or  aerving  on  inquests  or  offices.  But  they  were  not  to 
use  each  other's  trade.  By  the  18  Geo.  2,  c.  15,  the  union 
was  dissolved;  and  the  surgeons  of  London  were  made  a 
separate  corporation,  with  power  to  eiyoy  the  same  privileges 
as  by  former  acts  or  grants  (p). 

[^Knowledge  of  Latin  is  a  previous  qualification  necessary 
even  to  be  apprenticed  to  a  London  surgeon  (9). — En.]] 

By  S5  Geo.  2,  c.  37,  the  bodies  of  murderers  convicted  and 
executed  in  London  or  Middlesex  shall  be  delivered  to  Sur- 
geons' Hall ;  and  in  other  counties  to  such  surgeons  as  the 
judge  shall  direct. 

10  the  case  of  the  College  of  Physicians  against  Levett»  E., 
1 1  Will.,  the  plaintiffs  brought  an  action  of  debt  against  the 
defendant  for  2BL  for  having  practised  physic  within  London 
five  months  without  licence.  Upon  nil  debet  pleaded,  it  was 
tried  before  Holt,  chief  justice,  at  Guildhall ;  and  the  defence 
was,  that  he  was  a  graduate  doctor  of  Oxford.  But  it  was  ruled 
by  Holt,  upon  consideration  of  all  the  statutes  concerning 
this  matter,  that  he  could  not  practise  within  London  or  seven 
miles  round,  without  licence  of  the  College  of  Physicians. 
And  by  his  direction  a  verdict  was  given  for  the  plaintiffs  (r). 

And  the  like  was  adjudged  on  a  special  verdict,  M.,  4  Geo.  1, 
1717,  in  the  case  of  Dr.  West,  wno  was  a  graduate  of  Ox- 
ford («). 

By  the  32  Hen.  8,  c.  40,  all  members  of  the  College  of  Hay  search 
Physicians  in  London  are  discharged  of  keeping  watch  or  prap/'^ 
ward.  Off  being  chosen  constables,  &c.  and  are  enabled  to  prac- 
tise surgery.  And  it  shall  be  lawful  for  the  president  and 
fellows  of  Uie  said  college  yearly  to  choose  four  of  their  num- 
ber, who  shall  have  power,  after  being  sworn,  to  enter  the 
house  of  any  apothecary  in  the  said  city,  to  search  and  view 

(j>)  See  Sharpe^  q,  t,  v.  Xatc,  4  call  for  an  inventory  as  a  creditor  for 

Bunr.  2133.  fees  due  from  the  deceased,  they  being 

{q)  [jRer  ▼.  Surgeota*  Company,  2  merely  honorary  by  the  civil  law, 

Burr.  892.1  Banm  Von  SoUndakl  v.  Dr.  Hmmpe, 

(r)  Loia  Raynond,  472.   See  also  1  Lee,  102;  and  for  the  same  reason 

Ih.  bonkam'i  catet  8  Rep.  107,  where  the  common  law  courts  have  held  that 

seven  rules  are  laid  down  for  the  bet-  he  cannot  maintain  an  action  fbrthemi 

ter  direction  of  the   president   and  Charley  v,  Bo^o^,  4  T.  Rep.  317;  see 

oommooalty  of  the  oollefl;e  for  the  fii-  also  Lipteomhe  v.  Holmes,  2  Campb. 

tore;  and  note^  that  unoer  the  char-  441  (Lord  Ellenboroqgh) ;  but  aa  to 

ten  granted  to  the  c<^ege,  and  con-  an  action  for  recovering  the  amount 

firmol  by  acts  of  parliament,  they  of  his  bill,  see  Allison  v.  Hawkm,  4 

mav  fine  and  imprison  any  person  for  Bing.  619 ;  6  C.  &  P.  246 ;  Blogg  V. 

had  practice  as  a  physician  within  the  Prickers,  R.&  M.l  25  (Best) ;  Handiey 

limits  of  their  jurisdiction.     Groen-  t.  Hewson,  4  C.  &  P.  100  (Tenter- 

welt  V.  Burweil,  Lord  Raymond,  454;  den);  Tustm  v.  Batting,  3  Esp.  192 

Com.  76 ;  12  Mod.  386.    For  further  (Kenyon) ;  Gremaire  v.  Le  Clerc  Bois 

information  as  to  the  rules  of  the  col-  Valon,  2  Campb.  144  (Lord  Ellen- 

lege,  see  Bex  v.  Dr,  Askew  et  aL  borough) ;  but  see  55  Geo.  3,  c.  194. 

4  Bnir.  2186.    [Sir  Oeofge  Lee  held,  — £»•) 
that  a  physician  was  not  entitled  to        (f)  Ibid.;  ID  Mod.  853.  -   - 
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his  wares  and  drugs ;  and  such  as  they  shall  find  defective  and 
corrupted,  having  called  to  their  assistance  the  wardens  of  the 
mystery  of  apothecaries,  or  one  of  them,  shall  cauSe  to  be  burnt 
or  otherwise  destroyed.  Apothecaries  denying  entrance,  to 
forfeit  51,  And  by  1  Mar.  s.  2,  c  9,  if  the  wardens  of  the 
Apothecaries'  Company  shall  neglect  to  go  with  the  president, 
or  the  said  four  physicians  so  elected,  they  may  search  and 
punish  apothecaries  for  faulty  drugs  without  their  assistance ; 
and  all  persons  resisting  to  forfeit  10/. 

By  the  34  &  35  Hen.  8,  c.  8  (t),  "  Whereas,  by  the  statute  of 
3  Hen.  8,  c.  11,  for  the  avoiding  of  sorceries,  witchcraft,  and 
other  inconveniences,  it  was  enacted,  that  no  person  within  the 
city  of  London,  nor  seven  miles  thereof,  should  take  upon  him 
to  exercise  as  physician  or  surgeon,  except  he  be  first  examined, 
approved  and  admitted  by  the  bishop  of  London  and  other, 
under  the  penalties  in  the  same  act  mentioned;  since  the  making 
of  which  act,  the  company  and  fellowship  of  surgeons  in  Lon- 
don, minding  only  their  own  lucres,  and  nothing  the  profit  or 
ease  of  the  diseased  or  patient,  have  sued  and  troubled  divers 
honest  persons,  as  well  men  as  women,  whom  God  hath  en- 
dued with  the  knowledge  of  the  nature,  kind  and  operation  of 
certain  herbs,  roots  and  waters,  and  the  using  and  ministering 
of  them  to  such  as  be  pained  with  customable  diseases,  as 
women's  breasts  being  sore,  a  pin  and  the  web  in  the  eye, 
uncomes  of  hands,  burning,  scaldings,  sore  mouths,  the  stone, 
strangury,  saucelim,  and  morphew,  and  such  other  like  dis- 
eases ;  and  yet  the  said  persons  have  not  taken  any  thing  for 
their  pains  or  cunning,  but  have  ministered  the  same  to  poor 
people  only  for  neighbourhood  and  God's  sake,  and  of  pity  and 
charity;  and  it  is  now  well  known,  that  the  surgeons  admitted 
will  do  no  cure  to  any  person  but  where  they  shall  know  to  be 
rewarded  with  a  greater  sum  or  reward  than  the  cure  extendeth 
unto,  for  in  case  they  would  minister  their  cunning  unto  sore 
people  unrewarded,  there  should  not  so  many  rot  and  perish 
to  death  for  lack  or  help  of  surgery  as  daily  do,  but  the  greater 
part  of  surgeons  admitted  be  much  mor6  to  be  blamed  than 
those  persons  that  they  trouble,  for  although  the  most  part  of 
the  persons  of  the  said  craft  of  surgeons  have  small  cunning, 
yet  they  will  take  great  sums  of  money  and  do  little  therefore, 
and  by  reason  thereof  they  do  oftentimes  impair  and  hurt  their 
patients  rather  than  do  them  good ;  in  consideration  whereof, 
and  for  the  ease,  comfort  and  health  of  the  king's  poor  sub- 
jects, it  is  enacted,  that  it  shall  be  lawful  to  every  person  being 
the  king's  subject,  having  knowledge  and  experience  of  the 
nature  of  herbs,  roots  and  waters,  or  of  the  operation  of  the 
same,  by  speculation  or  practice,  to  use  and  minister  in  and  to 

(t)  [By  9  Geo.  2,  c.  5,  no  pro-     against  a  person  for  witchcraft.— 
secution  or  suit  shall  be  carried  on      £d.] 


any  outward  sore,  uncome,  wound,  apostemations,  outward 
swelling  or  disease,  any  herb  or  herbs,  ointments,  baths,  poul- 
tice, and  emplaisters,  according  to  their  cunning,  experience 
and  knowledge,  in  any  of  the  diseases,  sores  and  maladies 
aforesaid,  and  all  other  like  the  same,  or  drinks  for  the  stone 
and  strangury,  or  a^ues,  without  suit,  trouble,  penalty,  or 
loss  of  their  goods ;  the  foresaid  statute,  or  any  other  act,  or- 
dinance or  statute  notwithstanding." 

In  Lauffhton  v.  Gardner{u)  this  act  is  considered  as  repealed 
quoad  the  College  of  Physicians  by  1  Mar.  sess.  2,  c.  9,  which 
confirms  the  14  &  15  Hen.  8,  c.  6,  and  thereby  abrogates  all 
subsequent  acts  contrary  to  it;  and  though  this  was  afterwards 
doubted  in  Butler  v.  The  College  of  Physicians  (x),  it  seems 
to  receive  some  confirmation  from  the  10  Geo.  1,  c.  20,  since 
expired,  which,  though  it  recites  former  acts  on  the  subject, 
does  not  mention  the  S4  &  35  Hen.  8  (y). 

TBy  the  55  Geo.  3,  c.  194*,  many  important  regulations  are 
maae  relative  to  the  education,  examination,  admission,  and 
practice  of  apothecaries  («). — Ed.^ 


The  pie  was  a  table  to  find  out  the  service  belonging  to  each 
day  (a). 


Viiitt0  ei0r0-'See  acj^antalblf  130r0« 

9IaiS0  iti  tttt  e^uv^  or  e^nvt^vavtu—See  ^nv^, 

9lav0  in  ffft  tAnit}tvMtu%—See  eolUqes^, 


XHE  plough-alms  was  a  kind  of  oblation,  being  most  com- 
monly a  penny  for  every  plough,  to  be  paid  between  Easter 
and  Whitsuntide  (b). 

(u)  Cro.  Jac.  121, 159.  Shephard,  11  Price,  400;  PhUlipt  v. 

(;r)  Cro.  Car.  256.  Wood,  1  Nev.  &  M.  434.— £d.] 

(y)  [As  to  liability  for  negligence,  (jr)  [See  the  cases  collected  in  Har- 

see  Seart  v.  Prentice,  8  East,  348;  rison's  Digest,  tit.  PhyHic.—  ED.l 

Slater  Y.  Baker,  2  Wils.  359;  Harmet^  (a)  Gibs.  263. 

V.  MacmuUcn,  Peake,  59 ;  Peppin  v.  (6)  2  Still.  177. 


(    118    ) 


ipiuralitm  («)♦ 


1.  Katraintt  htf  Canon       .     .     118 

2.  Ditpensationt  by  Canon       .     1 20 

3.  RetlraintsandDispensatunu 


by  Statute  before  AvgMSt, 

1838 124 

4.  Since  that  period       ...     134 


RctlraifiU 
fM  Flarality 
by  Caooa. 


I. — Restraints  by  Canon* 

By  a  canon  made  in  the  council  of  Lateran»  holden  under 
Pope  Innocent  III.  in  the  year  of  our  Lord  1215^  it  is  ordained, 
that  whosoever  shall  take  any  benefice  with  cure  of  souls,  if 
he  shall  before  have  obtained  a  like  benefice,  shall  ipso  jure 
be  deprived  thereof,  and  if  he  shall  contend  to  retain  the  same, 
he  shall  be  deprived  of  the  other;  and  the  patron  of  the  former, 
immediately  atier  his  accepting  of  the  latter,  shall  bestow  the 
same  upon  whom  he  shall  think  worthy  (o). 

''  Before  institution,  it  shall  be  inquired  whether  the  pre* 
sentee  hath  any  other  benefice  with  cure  of  souls ;  and  if  he 
hath  such  benefice,  it  shall  be  inquired  whether  he  hath  a 
dispensation ;  and  if  he  hath  not  a  sufficient  dispensation,  he 
shall  by  no  means  be  admitted,  unless  he  do  first  make  oath, 
that  immediately  upon  his  takinc^  possession  of  the  benefice 
unto  which  he  is  instituted,  he  willresign  the  rest.  Whereupon 
he  who  granteth  institution  shall  immediately  give  notice  to 
the  bishops  in  whose  dioceses  such  former  benefices  shall  be, 
and  also  to  the  patrons,  that  thev  may  dispose  of  the  same  (/?)." 

''When  connrmation  is  to  De  made  of  the  election  of  a 
bishop,  amongst  other  articles  of  inquiry  and  examination 
according  to  the  direction  of  the  canons,  it  shall  be  diligently 
inquired,  whether  he  who  is  elected  had  before  his  election 
several  benefices  with  cure  of  souls ;  and  if  he  be  found  to 
have  had  such,  it  shall  be  inquired  whether  he  hath  had  a 
dispensation,  and  whether  the  dispensation  (if  he  shall  exhibit 
any)  is  a  true  dispensation,  and  extendeth  to  all  the  benefices 
which  be  possessed  (o)." 

According  to  which  constitution  we  find,  in  the  times  of  the 
archbishops  Peccham  and  Winchelsea,  that  confirmation  was 
denied  to  three  bishops,  by  reason  of  pluralities  without  proper 
dispensation  (r). 

"  He  who  shall  have  more  benefices  than  one  with  cure  of 
souls,  without  dispensation,  shall  hold  only  the  last ;  and  if 
he  shall  strive  to  hold  the  rest,  he  shall  forfeit  all.  And  it  is 
further  decreed,  that  he  who  shall  take  more  benefices  than 
one,  having  cure  of  souls,  or  being  otherwise  incompatible. 


(n)  [See  sect.  29  of  the  4th  council 
of  Lateran,  title  "  Quod  nuUus  habeat 
duo  btneficia  cum  cuHt  annexL — Fol. 
edit,  of  General  Coundk,  printed  at 
Paris,  16n,«*£D.] 


(o)  Hughes,  c.  16;  Gibs.  903. 
v)  Othob.  Athon,  129. 
[q)  Ibid.  133. 
[r)   Gibs.  905. 
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without  dispensation  apostolical,  either  by  institution  or  by 
title  of  commendani)  or  one  by  institution  and  another  by 
commendam,  except  they  be  held  in  such  manner  as  is  per- 
mitted by  the  constitution  of  Gregory  published  in  the  council 
of  Lyons,  shall  be  deprived  of  them  all,  and  be  ipso  facto 
excommunicated,  and  shall  not  be  absolved  but  by  us  or  our 
successors,  or  the  apostolic  see  (s).** 

Having  Cure  of  Souk.] — Whether  it  be  a  cathedral  or  paro- 
chial cburchi  or  a  chapel  naving  cure  of  the  parishioners,  either 
de  jure  or  de  facto,  so  that  there  be  a  parish  wherein  he  can 
exercise  parochial  rites ;  also,  whether  it  be  a  dignity  or  office, 
or  churchi  as  there  are  many  archi-presbyters,  archdeacons 
and  deans  who  have  no  church  of  their  own,  yet  they  have 
jurisdiction  over  many  churches  (t). 

Or  being  otherwise  incompatible.'] — Namely,  dignities,  par- 
sonages, and  other  ecclesiastical  benefices,  which  require  per- 
sonal residence  either  by  statute,  privilege  or  custom  (t<). 

In  such  manner  as  is  permitted  by  the  Constitution  of  Gre- 
gory.]— Namely,  that  he  to  whom  the  benefice  is  granted  in 
commendam  be  of  lawful  age,  and  a  priest,  and  that  it  be 
one  only,  and  of  evident  necessity  or  advantage  to  the  church, 
and  to  continue  no  longer  than  for  six  months  (t?). 

And  shaU  not  be  absolved  but  by  us  or  our  Successors,  or  the 
Apostolic  See.] — And  by  another  consdtution  of  the  same  arch- 
bishop, if  any  shall  otherwise  absolve  them,  they  shall  be 
accursed  (a:). 

But  after  all,  these  canons  and  constitutions  were  not  in- 
tended to  hinder  or  take  away  pluralities,  but  to  render  dis- 
pensations necessary;  for  a  clerk  was  allowed  to  hold  as  many 
dignities  or  benefices  as  he  could  get,  with  the  pope's  dispen- 
sation, which  was  easily  obtained  from  his  legate  or  nuncio 
residing  here,  on  paying  the  sums  required  (y). 

rin  a  recent  case  (2),  the  Court  of  Exchequer,  reversing  the 
judgment  of  the  Court  of  Queen's  Bench,  decided  that  the  ac- 
ceptance of  a  second  living  rendered  the  first  living  void  as  to 
the  patron,  and  though  not  so  as  to  incur  a  lapse  without  notice 
by  the  ordinary,  yet  so  as  to  render  it  void  as  to  the  incumbent, 
and,  as  it  should  seem,  the  sale  of  the  advowson  simoniacal. 

(f )  PeccKftm,  Lind.  137.  131 ;  Rex  v.  Bithop  of  Jjcmion  and 

U)   Ibid.  136.  Baldock,  W.  Jones,  404 ;  Moir,  448 ; 

[u)  iliid.  1^7.  Wolverstan  T.  Bishop  of  London,  2 

[«)  tbid.  Wils.  174,  200;  3  Burr.  1504;  Bo- 

(#)  Ibid.  330.  teler  v.  AUingtvn,  3  Atk.  455 ;  Bit/, 

(jr)  Jobiii.  91.    [Sinte  the  1  &  2  to«r  t.  Buiwer^  2  B.  &  A.  470 ;  King 

Vict  c  106  {vide  infra,  d.  132),  the  v.  Priest,  Jonea^  339.—  Ed.] 
old  law  on  thia  subject  bas  become        {z)  XAlsion  v.  Atlav,  7  Ad.  k  £11. 

lAerely  matter  of  history.    See  tiol-  311;  5.  C.  6  NeV.  &  Mann.  686; 

land^t  ttae,  4  RiefK  75 ;  Brazemose  C.  1.  Tindal }  «ee  remarks  of  Wight* 

College  V.   Bishop  of  Salisbury,   4  num,  arguendo,  and  the  cases  there 

Taunt;  ddl ;  SfinteY.  Higden,  Vaugh.  cited— £d.] 
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II. — Dispensations  hif  Canon* 

uegDiation  of  C*"*  41.  "  No  Hccnce  or  dispensation  for  the  keeping 
b  "canon***"'  of  more  benefices  with  cure  than  one,  shall  be  granted  to  any, 
[granted  but  such  Only  as  shall  be  thought  very  well  worthy  for  his 
uih  AuRHBt,  learning,  and  very  well  able  and  sufficient  to  discharge  his 
1838.]  jy^y .  ^j^^^  jg^  ^jjQ  gjjj^j)  jjg^yg  ^alcen  thc  degree  of  a  master  of 

arts  at  the  least  in  one  of  the  universities  of  this  realm,  and  be 
a  public  and  sufficient  preacher  licensed.  Provided  always, 
that  he  be  by  a  good  and  sufficient  caution  bound  to  make  his 
personal  residence  in  each  of  his  said  benefices  for  some  rea- 
sonable time  in  every  year ;  and  that  the  said  benefices  be  not 
more  than  thirty  miles  distant  asunder ;  and  lastly,  that  he 
have  under  him,  in  the  benefice  where  he  doth  not  reside,  a 
preacher  lawfully  allowed,  that  is  able  sufficiently  to  teach  and 
instruct  the  people." 

Very  well  worthy  for  his  Learning.'] — So  is  the  tenor  of  the 
Lateran  council  under  Innocent  the  Third  against  pluralities ; 
where  it  is  allowed,  in  this  particular  case  and  in  no  other, 
that  the  see  apostolic  may  dispense  with  persons  of  sublime 
abilities  and  learning,  that  they  may  be  honoured  with  more 
benefices  than  one  (a). 

A  public  and  sufficient  Preacher  licensed."]  —  With  regard 
to  his  being  thus  qualified  (which  in  those  days  was  not  a 
common  qualification),  there  is  usually  a  proviso  in  the  body 
of  the  dispensation,  that  in  either  of  the  churches  he  preach 
thirteen  sermons  every  year,  according  to  the  orders  of  the 
Church  of  England  published  in  that  behalf,  and  therein 
handle  the  word  of  God  religiously  and  reverently  (i). 

Bound  to  make  his  personal  Residence  for  some  reasonable 
Time.] — In  every  dispensation  to  hold  two  benefices,  there  is 
a  proviso,  that  in  that  benefice  from  which  he  shall  be  the 
more  absent,  he  shall  exercise  hospitality  for  at  least  two 
months  every  year :  and  that  proviso  being  evidently  founded 
on  this  canon,  every  pluralist,  who  doth  not  observe  it,  is 
punishable  by  ecclesiastical  censures  (c). 

Not  more  than  Thirty  Miles  distant.] —  Heretofore  it  was 
usual  to  obtain  licences  from  the  king,  to  take  two  benefices 
beyond  the  distance  of  thirty  miles,  by  way  of  dispensation 
with  this  canon ;  and  in  such  cases  we  find  this  clause  in  the 
faculties  granted  by  the  archbishop,  "  The  king's  licence  for 
distance  beyond  thirty  miles  having  been  first  granted  to  you,** 
or  the  like ;  by  reason  of  which  licence  and  clause,  they  have 
been  usually  called  royal  dispensations.  But  none  of  these  (as 
it  seemeth)  have  been  granted  since  the  Revolution ;  it  having 
been  then  set  forth  in  the  declaration  of  rights,  1  WilL  sess.  2, 
c.  ^,  that  the  power  of  suspending  laws  or  the  execution  of 

(fl)  Gibs.  910.  (6)  Ibid.  (c)  Ibid.  911. 


laws,  by  regal  authority  without  consent  of  parliamenti  is 
illegal ;  and  with  respect  to  acts  of  parliament  in  particular,  it 
is  enacted  by  that  statute,  that  no  dispensation  by  non  obstante 
of  any  statute  shall  be  allowed,  unless  the  same  shall  be 
specially  provided  for  in  such  statute  (d). 

Thirty  Miles.]— H.,  16  Geo.  3,  The  King  v.  Clive  {e).  In 
the  Common  Pleas :  In  a  qutxre  impedit,  on  the  presentation  to 
the  rectory  of  Adderley  St.  Peter  in  the  county  of  Salop,  being 
a  benefice  of  above  8/.  value  in  the  king's  books,  the  declaration 
states,  that  Clive,  being  incumbent  of  Adderley,  had  accepted 
the  vicarage  of  Clun,  at  more  than  thirty  miles  distance  irom 
Adderley,  whereby  the  latter  became  void.  Clive  pleads  a 
dispensation  under  the  great  seal,  and  denies  that  the  livings 
are  more  than  thirty  mues  distant.  And  upon  that,  issue  is 
joined.  On  the  trial  it  was  proved,  by  an  actual  admeasure- 
ment along  the  turnpike  road,  that  the  distance  from  church 
to  church  was  forty-eight  miles,  from  parish  to  parish  forty- 
three  miles ;  that  the  direct  horizontal  distance  from  church  to 
church  was  forty-two  miles,  from  parish  to  parish  thirty-eight 
miles :  but  that  by  computation  in  the  country  the  two  livings 
were  but  twenty-nine  miles  distant,  and  this  was  the  usual 
method  of  computing  distances  upon  such  dispensations.  Of 
which  opinion  was  the  judge  who  tried  the  cause,  and  a 
special  jury,  who  found  a  verdict  for  the  defendant.  It  was 
moved  for  a  new  trial,  alleging  that  the  measured  distance 
was  the  only  one  the  law  could  take  notice  of:  and  the  statute 
of  35  Eliz.  c.  6,  was  cited,  wherein  a  mile  is  declared  to  con* 
tain  eight  furlongs,  each  furlong  forty  poles,  and  each  pole 
sixteen  feet  and  a  half.  On  showing  cause  against  a  new 
trial,  it  was  argued,  that  the  distance  of  the  parishes  is  a  mat- 
ter merely  regulated  by  the  canons  of  the  cnurch,  which  may 
be  directory  in  such  cases  to  the  archbishop,  but  is  not  taken 
notice  of  in  the  statute  of  dispensations,  nor  ever  called  in 
question  in  the  king's  temporal  courts :  therefore  the  issue  is 
immaterial.  But  if  material,  the  ecclesiastical  laws  must  be  the 
rule  in  this  case,  and  there  the  uniform  practice  has  been  to 
go  by  computed  miles.  And  the  court  were  clearly  of  opinion, 
that  by  the  temporal  law,  the  distance  of  the  churches  is  im- 
material ;  and  they  discharged  the  rule  for  a  new  trial. 

N.  B.  In  many  parts  of  England,  and  also  in  Scotland,  the 
computed  miles  most  commonly  run  in  the  proportion  of  about 
two  computed  to  three  measured  miles.  What  has  been  the 
original  of  the  difference  seems  difficult  to  ascertain. 

That  he  have  under  him,  in  the  Benefice  where  he  doth  not 
reside,  a  Preacher  lawfully  allowed.}  —  In  pursuance  of  this 
canon  (and  not  of  any  thing  in  the  statute),  a  clause  to  the 
like  purpose  is  inserted  in  the  faculty  or  dispensation  (/). 

And  it  is  further  provided  by  Canon  47,  that  whosoever 

{d)  Gibf.  911.  (e)  Black.  Rep.  968.  (/)  Gibf.  911. 


hath  two  benefices^  shall  maintain  a  preacher  lioensedi  in  the 
benefice  where  he  doth  not  reside  \  except  he  preach  hinuelf 
at  both  of  them  usually, 

Jbuinli^a        The  method  which  a  presentee  must  pursue  in  order  to 

DiapeDsaUon.  obtain  a  dispensation^  is  as  followeth : 

He  must  obtain  of  the  bishop  in  whose  diocese  the  livings 
are,  two  certificates  of  the  values  in  the  king's  books^  and  the 
reputed  values  and  distance  of  such  livings  (  one  certificate  for 
the  archbishop,  and  the  other  for  the  lord  chancellor.  And  if 
the  livings  lie  in  two  dioceses,  then  two  certificates,  as  afore- 
said, are  to  be  obtained  flrom  each  bishop,  each  certifying  the 
value  in  the  king's  books,  and  the  reputed  value  of  tne  living 
in  his  own  diocese ;  and  both  of  them  the  reputed  distance  of 
the  two  livings. 
Which  certificates  may  be  in  this  form  : 

"  To  the  Most  Reverend  Father  in  God,  Thomas,  by  Dhine  Provi" 
dence  Lord  Archbishop  of  Canterbury,  Primate  ofaU  England,  and 
Metropolitan : 

*<  Whereas  A,  B,,  clerk,  master  of  arts,  vkar  ofC.mthe  anmty  of 
Z>M  tfftd  m  my  diocese  of  E,,  isjpresented  to  the  rertory  of  F>  in  the 
county  and  diocese  aforesaid:  These  are  therrfore  to  certify  yonr 
grace,  that  the  said  eicarage  itf  C*  is  ealued  in  the  kind's  books 

at ,  is  of  tlie  reputed  yearly  value  (f ;  that  the  said  rectory 

qfP.  is  valued  in  the  king's  books  at ,  is  of  the  reputed  yearly 

value  qf ,•  and  thai  they  are  distant  from  each  other  ahou/t       ■  ■ 

miles.     Witness  my  hand  the  — —  day  of ." 

The  like  to  the  lord  high  chancellor  of  Great  Britain. 

He  must  also  exhibit  to  the  archbishop  his  presentation  to 
the  second  living. 

And  also  bring  with  him  two  papers  of  testimonials  from 
the  neighbouring  clergy,  concerning  his  behaviour  and  con- 
versation ;  one  for  the  archbishop,  and  the  other  for  the  lord 
chancellor. 

The  form  of  which  testimonials  may  be  thus : 

**  To  the  Most  Reverend  Father  in  God,  Thomas,  by  Divine  Pnwt- 
dence  Lord  Archbishop  of  Canterbury,  Primate  ofaU  England,  and 
Metropolitan : 

"  We  whose  names  and  seaU  are  hereunto  subscribed  and  set,  do 
humbly  certify  your  grace,  that  we  have  personally  known  the  life  and 
behaviour  of  A.  B,,  clerk,  master  of  arts,  vicar  ofC.  in  the  county  of 
D,  and  diocese  of  E,,  for  the  space  of  three  years  How  last  past;  that 
he  hath,  during  the  said  time,  been  of  good  and  honest  life  and  con-- 
versation,  a  faithful  and  loyal  subject  to  his  majesty  King  George  the 
Third,  and  hath  not  (so  far  as  we  know)  held,  written,  or  taught  any 
thing,  but  what  the  Church  of  England  approves  of  and  mainiains. 
In  witness  whereof  we  have  hereunto  set  our  hands  and  seals,  this 
^y  ^f *^  ^^*  year  of  our  Lord  — . 

At  B,,  Rector  of  A. 
C.  />.,  Vicar  of  B. 
E.  F.,  rtcar  qf  C." 


And  he  must  in  like  manner  exhibit  to  the  archbishop  his 
letters  of  orders  of  deacon  and  priest. 

And  he  must  also  exhibit  to  the  archbishop  a  certificate  of 
his  having  taken  the  degree  of  roaster  of  arts  at  the  least,  in 
one  of  the  universities  of  this  realm,  under  the  hand  of  the 
register  of  such  university. 

And  in  case  he  be  not  doctor  or  bachelor  of  divinity,  nor 
doctor  of  law,  nor  bachelor  of  canon  law,  he  is  to  procure 
a  qualification  (according  to  the  form  above  expressed)  aa 
chaplain  to  some  nobleman,  or  to  some  other  person  em* 
powered  by  law  to  grant  qualifications  for  pluralities  (which 
18  also  to  be  duly  registered  in  the  faculty  office),  in  order  to 
be  tendered  to  the  archbishop,  according  to  the  statute.  And 
if  he  hath  taken  any  of  the  aforesaid  degrees,  which  the 
statute  allows  as  qualifications,  he  is  to  procure  a  certificate 
thereof  in  the  manner  before  mentioned,  and  to  exhibit  the 
same  to  the  archbishop  (g). 

After  which  his  dispensation  is  made  out  at  the  faculty 
office,  where  he  gives  security  according  to  the  direction  of 
the  canon ;  and  afterwards  he  must  repair  to  the  lord  chan- 
cellor, for  confirmation  under  the  broad  seal. 

All  which  being  done,  he  is  then  to  apply  himself  to  the 
bishop  of  the  diocese  where  the  living  lies,  for  his  admission 
and  institution  (A). 

In  pursuance  of  the  statute  and  canons  aforegoing,  the  Form  or* 
form  of  a  dispensation  is  usually  as  followeth :  Di.pen«tion. 

"  Thomast  by  Divine  Providence  Archbishop  of  Canterbury  f  Primate 
of  all  Englandf  and  Metropolitan^  by  authorityof  parliament  lawfully 
empowered  for  the  purpose  herein  written :  To  our  beloved  in  Christ 

A.  J5.,  clerkf  master  of  arts,  of college  in  the  university  of , 

and  also  chaplain  to  the  Right  Honourable  C,  Lord  ,  health  and 

grace.  The  greater  progress  men  make  in  sacred  learning,  the 
greater  encouragement  they  merit ;  and  the  more  their  necessities  are 
m  daily  l\fe,  the  more  necessai-y  supports  of  life  they  require.  Upon 
winch  considerations,  and  being  moved  by  your  supplications  in  this 
behalf,  We  do  (by  virtue  and  tn  pursuance  of  the  power  vested  in  us 
by  the  statutes  of  this  reahn)  by  these  presents  graciously  dispense 

mih  you  ;  that,  together  with  the  rectory  of  the  parish  church  of 

In  the  county  of  -— —  and  diocese  of ,  which  you  now  possess,  the 

asmual  fruits  whereof,  accorcUng  to  the  valuation  made  in  the  books  of 
first  fruits  and  tenths  of  ecclesiastical  benefices  remaining  m  the 
exchequer  of  our  sovereign  lord  the  king,  do  not  exceed  the  sum  of 

,  vou  may  freely  and  lawfully  accept,  and  hold  as  long  as  you 

shall  live,  tlie  rectory  of  the  parish  church  of in  the  county  of 

— -  and  diocese  of  — ,  not  distant  from  the  former  above 

miles  or  thereabouts,  the  annual  fruits  whereof,  according  to  the 

valuation  aforesaid,  do  not  exceed  the  sum  of ;  Provided  always, 

that  in  each  of  the  churches  aforesaid,  as  well  in  that  from  which  it 
shall  happen  that  you  shall  be  for  the  greater  part  absent,  as  in 

ig)  EctoD,  444.  (A)  Deg.  p.  1,  c.  4. 


124  iBlucaUtj?^ 

the  other f  on  which  you  sJiall  make  perpetual  and  personal  residence^ 
you  do  preach  thirteen  sermons  every  year  according  to  the  ordinances 
of  the  Church  of  England  promulgated  in  that  behalf;  and  do  therein 
sincerely f  religiously,  and  reverently  handle  the  holy  word  of  God ; 
and  that  in  the  benefice,  from  which  you  shall  happen  to  be  most 
absent,  you  do  nevertheless  exercise  hospitality  two  months  yearly; 
and  for  that  time,  according  to  tlie  fruits  and  profits  thereof,  as  much 
as  in  you  lieth,  you  do  support  and  relieve  the  inliabitants  of  thai 
parish,  especially  the  poor  and  needy :  Provided  also,  that  the  cure  of 
the  souls  of  that  church,  from  which  you  shall  be  most  absent,  be  in 
the  mean  time  in  all  respects  laudably  served  by  an  able  minister, 
capable  to  explain  and  interpret  the  principles  of  the  Christian  reli- 
gion,  and  to  declare  the  word  of  God  unto  the  people,  in  case  the 
revenues  of  the  said  church  can  conveniently  mtuntain  such  nunister ; 
and  ilmt  a  competent  and  sufficient  salary  be  well  and  truly  allowed 
and  paid  to  the  said  minister,  to  be  limitea  and  allotted  by  the  proper 
ordinary  at  his  discretion,  or  by  us  or  our  successors,  in  case  the 
diocesan  shall  not  take  due  care  therein :  Provided  nevertheless,  that 
these  presents  do  not  avail  you  any  thing,  unless  duly  confirmed  by  the 
king's  letters  patent.  Given  under  the  seal  of  our  qffice  of  facuUies, 
this day  of,*'  S^c, 

The  lord  chancellor's  confirmation : 

''  George  the  Third,  i^^c.  To  all  to  whom  these  our  present  letters 
shall  come,  greeting :  We  have  seen  certain  letters  of  dispensation  to 
these  presents  annexed ;  which,  and  every  thins  therein  contained,  ac^ 
cording  to  a  certain  act  in  that  behaU  made  in  the  parliament  of 
Henry  the  Eighth,  heretofore  king  of  England,  our  predecessor,  we 
have  ratified,  approved,  and  confirmed,  and  for  us,  our  heirs  and  suc^ 
cessors,  we  do  ratify,  approve  and  confirm  by  these  presents :  So  that 
the  reverend  A,  B,,  clerk,  master  of  arts,  in  the  letters  aforesaid 
named,  may  use,  have  and  enjoy,  freely  and  quietly  with  impunity,  and 
lawfully,  all  and  singular  the  things  \n  the  same  specified,  according 
to  the  force,  form,  and  effect  of  the  same,  without  any  impediment 
whatsoever,  altlumgh  express  mention  of  the  certainty  of  the  premises, 
or  of  any  other  gifts  or  grants  by  us  he^-etofore  made  to  the  said  A.  B.  be 
not  made  in  these  presents ;  or  any  other  thing,  cause,  or  matter  what- 
soever  in  any  wise  notwithstanding.  In  testimony  whereof  we  have 
caused  these  our  letters  to  be  made  patent.  Witness  ourself  at  West- 
minster, the day  of' ,  in  the year  of  our  reign  (i)" 

[[The  stamp  duty  on  a  dispensation  for  holding  two  eccle- 
siastical dignities  or  benefices^  or  a  dignity  and  a  benefice,  in 
England,  where  either  of  them  shall  be  above  the  yearly  value 
of  10/.  in  the  king's  books,  is  40/. ;  and  in  all  other  cases 
251.  (;).— Ed.;]  ^ 

III. — Restraints  and  Dispensations  by  Statute  before 

August,  1838. 

Rertniiiuof       By  the  21  Hen.  8,  c.  13,  s.  9,  10,  11  (*),  "  If  any  person 
sitiSS'  ^^   having  one  benefice  with  cure  of  souls,  being  of  the  yearly 

(t)  [  Vide  infra,  form  of  dispensa-        {k)  [Confirmed  by  25  Hen.  8,  c.  21 , 
tion,  under  1  &  2  Vict.  c.  106.]  Statute  for  Dispensations.] 

O)  [55  Geo.  3,  c.  184.] 


value  of  8/.  or  above,  accept  and  take  any  other  with  cure  of 
souls,  and  be  instituted  and  inducted  in  possession  of  the  same; 
then  and  immediately  after  such  possession  had  thereof,  the 
first  benefice  shall  be  adjudged  in  law  to  be  void.  And  it  shall 
be  lawful  to  every  patron,  having  the  advowson  thereof,  to 
present  another,  and  the  presentee  to  have  the  benefit  of  the 
same,  in  such  like  manner  and  form  as  though  the  incumbent 
had  died  or  resigned ;  any  licence,  union,  or  other  dispensation 
to  the  contrary  notwithstanding:  and  every  such  licence, 
union,  or  dispensation  to  be  obtained  contrary  to  this  present 
act,  of  what  name  or  quality  soever  they  be,  shall  be  utterly  . 
void  and  of  none  efiect.  And  if  any  person  or  persons,  con- 
trary to  this  present  act,  shall  procure  and  obtain  at  the  court 
of  Rome  or  elsewhere  any  licence,  union,  toleration,  or  dis- 
pensation, to  receive  and  take  any  more  benefices  with  cure 
than  is  above  limited;  every  such  person  or  persons,  so  suing 
for  himself,  or  receiving  and  taking  such  benefice  by  force  of 
such  licence,  union,  toleration,  or  dispensation,  that  is  to  say, 
the  same  person  or  persons  only,  and  none  other,  shall  for 
every  such  default  incur  the  penalty  of  20/.  and  also  lose  the 
whole  profits  of  every  such  benefice  or  benefices  as  he  receiveth 
or  taketh  by  force  of  any  such  licence,  union,  toleration,  or 
dispensation ;  half  to  the  king,  and  half  to  him  that  will  sue 
for  the  same  in  any  of  the  king's  courts." 

If  any  Person^ — Although  bishops  are  not  within  this  act, 
otherwise  than  as  commendataries,  that  is,  having  two  benefices 
with  cure,  either  by  retainer,  or  dt  novo ;  vet  it  is  a  general  ' 
law,  which  ought  to  be  taken  notice  of  without  pleading,  by 
the  same  reason  that  the  statute  of  the  13  Eliz.  c.  10,  con- 
cerning leases  of  the  clergy,  hath  often  been  adjudged  a  gene- 
ral law,  though  bishops  are  not  included  in  it  (A). 

Having  one  Benefice,^ — So  as  that  he  hath  been  instituted, 
although  he  hath  not  been  inducted  into  the  same ;  for  if  he 
taketh  a  second  benefice  after  such  institution,  the  first  is  void, 
as  much  as  if  it  had  been  taken  after  induction  also  (/). 

Of  the  yearly  Value  of  8Z.  or  aboveJ] — According  to  the 
valuation  in  the  king's  books ;  for  so  it  was  unanimously  re* 
solved  by  the  Court  of  Common  Pleas  in  the  23  Car.  2,  and 
before  that  in  the  8  Car.  1,  by  the  same  court,  in  the  case  of 
Drake  v.  Hill:  which  therefore  is  at  this  day  taken  for  law, 
notwithstanding  the  two  more  ancient  opinions  to  the  con- 
trary ;  one  in  Dyer,  7  Eliz.,  and  the  other  in  the  case  of  Bond 
v.  Trickett  in  the  43  Eliz.  (m) 

OfSL  or  above.] — If  such  first  benefice  is  under  the  yearly 
value  of  8L  in  the  king's  books,  the  same  is  not  within  this 
statute,  but  rests  upon  the  law  of  the  church,  as  it  was  before 
the  statute  (n). 


(k)  Gibt.  906.  (m)  Ibid. ;  Wat8.  c.  2. 

(0  Ibid.  In)  Gibs.  906, 
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Accept  and  take  any  other.] — It  ig  not  material  in  this  case, 
of  what  value  the  second  church  is,  or  whether  rated  in  the 
king's  books  at  all ;  for  the  voidance  will  take  place  equally 
when  the  second  is  under,  as  when  it  is  above  8/.  a  year(o)« 

And  be  instituted  and  inducted  in  possession  of  the  same.] — 
Although  the  expression  is  copulativei  and  should  thererore 
imply  that  the  voidance  which  follows  thereupon  doth  not 
take  place  till  after  induction,  yet  it  hath  been  often  adjudged 
that  if  one  is  instituted,  and  then  obtains  dispensation,  and 
after  that  is  inducted,  the  dispensation  comes  too  late;  not 
only  because  by  institution  the  church  is  full  of  the  incumbent, 
and  one  cannot  have  a  dispensation,  to  take  and  receive  {j^  the 
words  of  the  act  are)  what  he  had  before,  but  also  because 
by  institution  he  hinders  others  from  being  presented :  and  so 
by  obtaining  institution  to  many  churches,  with  sequestration 
of  the  profits  of  them,  the  intent  of  this  statute  might  be  utterly 
frustrated  ( »)• 

And  it  snail  be  lawful  to  every  Patron,  having  the  Advowson 
thereof,  to  present  another.] — If  the  first  benefice  was  of  less 
value  than  o/.  a  year,  yet  by  his  acceptance  of  a  second  with 
cure,  it  is  at  this  day  in  jure  void  by  the  received  canon  law : 
and  there  needs  not  any  sentence  declaratory  in  the  spiritual 
Court,  to  make  way  for  the  patron's  presentation ;  for  he  may 
immediately  thereupon  (without  either  deprivation  or  resignar 
tion)  present  a  new  incumbent  to  the  said  church,  and  require 
his  admission;  and  if  the  bishop  doth  refuse  the  patron's 
clerk,  a  guars  impedit  lies  for  the  patron.  But  some  opinions 
are,  that  the  church  is  not  void  but  by  deprivation ;  and  that 
the  taking  of  a  second  benefice  with  cure  in  such  case,  unUI 
deprivation,  is  no  cession :  but  this  is  to  be  understood,  that 
it  is  no  cession  to  the  disadvantage  of  the  patron ;  so  as  to 
make  a  lapse  incur  from  the  time  of  such  cession,  no  notice 
having  been  given  to  the  patron  thereof.  For  until  after  such 
clerk  shall  have  been  actually  deprived  of  his  first  benefice, 
and  notice  thereof  given  to  the  patron,  he,  though  he  may, 
yet  need  not  to  present :  but  then  after  such  deprivation,  the 
church  is  void  in  facto  and  in  jure,  so  that  he  must  at  bis 
peril  presenter). 

And  if  an  incumbent  of  a  church  with  cure  under  81  a  year 
doth  take  a  second  benefice  with  cure,  in  which  he  is  also  in- 
stituted and  inducted  (no  dispensation  being  obtained  for  the 
holding  of  them  both),  by  which  the  first  is  void  against  the 
patron,  so  that  he  may  present  (as  before  is  showed),  but  before 
the  patron  doth  present  upon  such  avoidance,  the  archbishop, 
by  force  of  this  statute,  doth  grant  to  the  clerk  a  licence  pe- 
rinde  valere,  to  hold  the  first  with  the  second  benefice ;  this  is 
not  a  good  licence  (although  confirmed  according  to  the  ati^tute) 
to  take  away  the  patron's  presentment,  though  his  church  was 

(o)  Gibs.  908.  (p)  Ibid.  (9)  Wats,  c  2. 


only  void  by  force  of  a  canons  and  not  by  statute ;  ibr  by  the 
canon  the  firat  benefice  waa  so  voidi  that  the  patron  might  have 
presented  before  any  deprivation ;  and  after  the  patron  hath 
once  a  title  to  present,  thia  Utle  cannot  be  taken  away  from 
him  by  a  subsequent  licence,  unless  such  a  licence  could  make 
a  void  church  full  (r). 

But  if  any  peraon  having  one  benefice  with  cure  of  souls, 
being  of  the  yearly  value  of  8/.  or  above,  do  accept  and  take 
another  benefice  with  cure  of  souls,  and  be  instituted  and  in-* 
ducted  in  possession  of  the  same  (although  the  last  benefice 
be  but  of  Si.  value),  immediately  after  such  possession  had 
thereof,  the  first  benefice  is  not  only  void  in  law  but  infaeto 
also ;  so  that  the  patron  thereof  must  present  to  a  living  of 
such  value,  so  void,  within  six  months  (without  expecting  notice 
from  the  ordinary)  to  avoid  th#  lapse ;  it  being  then  not  only 
void  by  canon  law,  but  also  by  act  of  parliament,  in  which  all 
men  are  parties.  But  he  need  not  (unless  notice  be  duly  given) 
present  till  such  time  as  his  clerk  is  inducted  into  another 
benefice.  For,  though  by  his  institution  he  hath  the  cure  of 
souls,  and  the  church  is  full  to  several  purposes,  yet  the 
words  of  the  statute  are,  *'  and  be  instituted  and  inducted  in 
possession  of  the  same ;"  so  that  until  he  be  inducted,  there  is 
no  cession  by  this  statute,  but  only  by  the  canon  law,  by  which 
law,  in  such  case,  also  he  may  be  deprived  (s). 

But  the  patron,  if  he  pleaseth,  may  present  so  soon  as  his 
clerk  is  instituted  into  another  benefice  incompatible,  although 
he  hath  no  notice  from  the  ordinary  of  any  cession  or  deprivation 
made  of  the  first  benefice,  by  reason  of  his  acceptance  of  ano- 
ther by  institution ;  and  though  he  was  only  instituted  into  the 
first  benefice,  and  not  inducted ;  or  else,  if  he  pleaseth,  he  may 
sue  such  person  in  the  court  christian,  to  have  him  deprived  by 
sentence  in  this  as  well  as  in  any  other  case  where  the  living 
is  void  by  the  canon  law  only  (I). 

But  this  rule,  that  the  accepting  of  a  second  benefice  that  is 
incompatible,  doth  make  a  cession  or  absolute  avoidance  of  the 
former,  hath  its  exceptions :  as,  1,  If  a  person  having  a  bene<- 
fiee  incompatible,  be  admitted,  instituted,  and  inducted  into  a 
second  benefice  inoompatible  also,  but  doth  not  subscribe  the 
articles  according  to  this  statute,  his  first  benefice  is  not  void, 
because  by  reason  of  that  neglect  he  was  never  incumbent  of 
the  second.  The  like  law  seemeth  to  be,  if  a  man  hath  ob- 
tained a  second  benefice  incompatible  with  his  former,  by  a 
simonim^  contract,  for  in  3uch  case  also  his  present^ition  or 
collation,  institution  and  induction,  are  utterly  void  and  of 
none  effect  in  law ;  however,  the  canon  law,  unless  a  pardon 
interyene,  will  read)  him  in  this  case  of  simony,  for  by  that 

{r)  Wats.c2;  [tea  Ji^tonv.  Athn^j        («)  Wata. c.  2;  w€  BtyritetlSS. 
4  Nev.  &  Ptor.  400,  whore  Wightnuoi,        (0  Wsts.  c.  3. 
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he  may  be  deprived.  2,  If  he  that  hath  a  benefice  incom- 
patible^ before  he  takes  another,  being  duly  qualified,  doth 
obtain  a  sufficient  dispensation,  to  hold  at  one  and  the  same 
time  more  than  one  of  such  benefices  as  are  incompatible ;  for 
by  dispensation  a  man  at  this  day  with  us  (though  he  be  not 
qualified  by  degree  in  the  university,  retainer,  or  birth)  may 
hold  as  many  benefices  without  cure,  of  what  value  soever,  as 
he  can  get,  all  of  them,  or  all  but  the  last,  being  under  the 
value  of  8/.  a  year  (te). 

Any  Licence,  Union,  or  other  Dispensation  to  the  contrary 
notwithstandiny.] — The  union  here  spoken  of  is  meant  of  a 
temporary  union  for  the  life  of  the  incumbent ;  instances  of 
which  are  common  both  before  and  since  the  Reformation  (x). 

And  every  such  Licence,  Union,  or  Dispensation,  contrary 
to  this  Act,  shall  be  utterly  void  and  of  none  effect,"] — One 
being  possessed  of  two  benefices  by  dispensation  according  to 
this  statute,  did  afterwards  by  a  trialty  (or  a  dispensation  to 
hold  three)  obtain  a  third  benefice,  and  enjoyed  all  the  three; 
and  Dyer  says,  that  divers  justices  and  Serjeants  were  of  opi- 
nion, that  the  first  of  the  three  was  void,  nnd  the  profits  of  the 
third  forfeited  by  this  clause,  and  that  only  the  second  remained 
to  him  (y). 

Also  in  the  case  of  the  King  against  the  Bishop  of  Chichester, 
where  one  had  two  benefices  with  cure,  by  dispensation,  and 
then  took  a  third  with  cure,  (and,  as  it  seemeth,  without  dis- 
pensation^  it  is  said  to  have  been  adjudged  that  both  the  two 
first  should  be  void  (z). 

And  the  words  of  Hobart  are,  "  I  hold,  if  a  man  take  a 
trialty  which  is  not  allowed  him,  he  cannot  by  that  take  two 
benefices,  because  his  dispensation  is  void  (a)." 

The  rule  of  the  canon  law  is,  that  if  a  person  having  two 
benefices  incompatible,  shall  by  dispensation  accept  a  third, 
and  be  in  quiet  possession  thereof,  the  two  first  shall  be  ipso 
facto  void  (6). 

Upon  all  which  considerations,  if  a  third  benefice  is  to  be 
taken  by  one  who  already  holds  two  by  dispensation,  the  best 
way  is  to  determine  which  of  the  two  he  will  hold  with  the 
third,  and  to  make  the  other  void  by  resignation  before  he 
accepts  the  third  (c). 

Shall  procure  and  obtain  at  the  Court  of  Some.] — In  the 
catalogue  of  faculties  which  were  grantable  at  Rome  in  the 
times  of  popery  (besides  the  common  dispensations  to  hold  two, 

(tt)  Wats.  c.  3.  (c)  Ibid. ;  [The  acts  36  Geo.  3,  c 

(x)  Gibs.  907.  33 ;   47  Geo.  3,   sess.  2,  c.  75  ;  48 

(y)  Ibid.;  Anon.  Dyer,  327.  Geo.  3,  c.  5,  were  for  the  temporary 

(z)  Ibid.;  King  v.  Bishop  of  Chi-  purpose  of  quieting  oersons  m  the 

Chester,  Noy,  149.  possession  of  benefices  neld  with  ai^- 

(a)  Colt  and  Glover  v.  Bishop  of  menttd  curacies,  there  having  h&ea 

Coventry  and  Lichfield,  Hob.  158.  an  erroneous  doubt  as  to  whether  they 

(6)  Gibs.  907.  feU  within  the  Statute  of  PluraUties.] 


three  or  four  benefices  incompatible)  are  these  three  that  follow :  nupenMtion 
1.  A  dispensation  to  whatsoever  and  how  many  soever  bene-  by  statHie.^ 

fices  incompatible  to  the  value  of  500/.  a  year;  2.  To  the  value 

of  1000/.  a  year ;  3.  Without  any  restriction.  The  price  of 
each  rising  gradually  according  to  the  degree  of  favour  and 
profit  (d). 

And  how  much  the  practice,  as  well  as  law,  of  holding  plu- 
ralities was  altered  by  this  statute,  from  what  it  was  whilst  the 
right  of  dispensation  rested  in  the  pope,  will  appear  (amongst 
many  other  such  like  which  might  be  mentioned),  from  the 
famous  instance  of  Bogo  de  Clare,  rector  of  St.  Peter's  in  the 
East  in  Oxford,  who,  in  the  eighth  year  of  King  Edward  I., 
was  presented  by  the  Earl  of  Gloucester  to  the  church  of 
Wyston  in  the  county  of  Northampton,  and  obtained  a  dis- 
pensation to  hold  the  same,  together  with  one  church  in  Ire- 
land, and  fourteen  other  churches  in  England  in  nine  different 
dioceses,  all  which  benefices  were  valuea  at  that  time  at  268/. 
68.  Sid.{€). 

By  the  statute  of  21  Hen.8,c.  13,  s.  13—21,  it  is  enacted 
"thsit  all  spiritual  men  being  of  the  king's  council,  may  pur- 
chase licence  or  dispensation  to  take,  receive  and  keep  three 
parsonages  or  benefices  with  cure  of  souls ;  and  all  other  being 
the  kinjz's  chaplains,  and  not  sworn  of  his  council,  the  chap- 
lains of  the  queen,  prince  or  princess,  or  any  of  the  king's 
children,  brethren,  sisters,  uncles  or  aunts,  may  semblably 
purchase  licence  or  dispensation,  and  receive  and  keep  two 
parsonages  and  benefices  with  cure  of  souls ;  every  archbishop 
and  duke  may  have  six  chaplains;  every  marquis  and  earl, 
five;  viscount,  and  other  bishop,  four;  chancellor  of  England 
for  the  time  being,  baron  and  knight  of  the  garter,  three;  every 
duchess,  marchioness,  countess  and  baroness,  being  widows, 
two;  treasurer,  comptroller  of  the  king's  house,  the  king's 
secretary,  and  dean  of  his  chapel,  the  king's  amner,  and  master 
of  the  rolls,  two;  chief-justice  of  the  King's  Bench,  one; 
warden  of  the  five  ports,  one ;  whereof  every  one  may  purchase 
licence  or  dispensation,  and  receive,  have  and  keep  two  par- 
sonages or  benefices  with  cure  of  souls.  And  the  brethren 
and  sons  of  all  temporal  lords  which  are  born  in  wedlock  may 
every  of  them  purchase  licence  or  dispensation  to  receive,  have 
and  keep  as  many  parsonages  or  benefices  with  cure  as  the 

(d)  Gibs.  907.  sentative  ;  59  Geo.  3,  c.  40,  had  the 

(e)  Ken.  Par.  Ant.  292;  Gibs.  907;  temporary  purposes  of  quieting  per- 
Wood's  Hist,  et  Antiq.  Univ.  Oxon.  sons  who,  having  two  benefices,  nad 
116.  taken  a  thud  without  haying  previ- 

[The  36  Geo.  3,  c.  83,  enacted  that  ously  resigned  one  of  the  former,  and 

churches,  curacies  and  chapels  aug-  were  in  possession  of  the  third  and 

niented  by  Queen  Anne's  Bounty,  the  one  wnich  they  meant  to  keen  with 

and  made,  by  1  Geo.  1,  st.  2,  c.  10,  it    See  the  anonymous  case  in  Dyer's 

perpetual  cures  and  benejket,  shall  be  Reports,  p.  327(a).    See  titles  Cu« 

coDsideTed  in  law  as  benefices  pre-  ratff ,  and  ^imt  ^tuitf.— Ed.] 
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chaplains  of  a  duke  or  archbishop.  And  the  brethren  and 
sons  born  in  wedlock  of  every  knight  may  every  of  them  pur*« 
chase  licence  or  dispensation,  and  receive,  take  and  keep  two 
parsonages  or  benefices  with  cure  of  souls." 

Parsonages  or  Benefices.']  —  Dispensations  were  granted 
heretofore  for  such  a  number  of  benefices,  without  specifying 
the  particulars ;  and  sometimes  with  an  additional  power  to 
exchange,  and  take  others ;  only  keeping  within  the  number 
in  point  of  possession  at  one  and  the  same  time.  But  the  later 
and  safer  way  hath  been,  to  griint  dispensation  only  for  pre- 
venting the  voidance  of  a  benefice  in  possession,  by  the  taking 
of  a  second,  however  these  words  may  be  capable  of  a  larger 
interpretation  (/). 

Every  Duke,  Marquis^  Earl,  ^c]  —  And  although  such 
duke,  marquis,  earl,  or  the  like,  be  minors,  and  under  age» 
yet  they  may  retain  chaplains  within  this  act:  as  was  adjudged 
in  the  case  of  The  Queen  v.  TTie  Bishop  of  SaKsbury  ;  even 
though  the  lord  admiral,  in  whose  custody  the  minor  was, 
might  retain  chaplains  in  his  own  right  (g). 

But  if  the  son  and  heir  apparent  of  a  baron,  or  such  like, 
retaineth  a  chaplain,  and  his  father  dieth,  and  the  chaplain 
purchaseth  dispensation,  such  retainer  will  not  avail,  because 
it  was  not  available  at  the  beginning  (A). 

And  if  the  person  who  retained  dies,  or  is  removed,  or  is 
attainted,  before  any  effect  of  the  retainer,  it  is  gone,  and 
shall  have  no  effect  afterwards ;  but  if  it  taketh  effect  before, 
it  continues  good,  notwithstanding  death,  or  attainder,  or  re- 
moval (£). 

Brethren  and  Sons  bom  in  Wedlock  of  every  Knight'} — But 
not  brethren  or  sons  of  baronets ;  which  dignity  hath  been 
created  since  the  making  of  this  act  (j).  That  is,  if  such  ba- 
ronets are  not  also  knights. 

[[The  son  of  a  bishop,  and  of  course  the  bastard  of  a  temporal 
peer,  was  not  qualified  (A). — En.] 

Sect.  SS.  **  Provided,  that  the  said  chaplains  so  purchasing, 
taking,  receiving,  and  keeping  benefices  with  cure  of  souls,  as 
is  aforesaid,  shall  be  bound  to  have  and  exhibit,  where  need 
shall  be,  letters  under  the  sign  and  seal  of  the  king  or  other 
their  lord  and  master,  testifying  whose  chaplains  they  be;  and 
else  not  to  enjoy  any  such  plurality  of  benefices  by  being  such 
chaplain :  any  thing  in  this  act  notwithstanding." 

Letters  under  the  Sign  and  Seal]  —  Which  may  be  in  this 
fbrm(/):  — 

"  Know  all  men  by  these  presents ,  that  I,  the  Right  Honourable  A» 
Lord ,  Baron  of ,  have  admitted,  constitutedj  and  appointed 

(/)  GibB.  907.  ( ;  )  Gibs.  908. 

(g)  Acton's  case,  4  Co.  1 19 ;  Gibs.        {k)  [Com.  Dig.  Ediise  (N.  8). 
908.  (/)  (Whetstone  if  Hicl^ord,  Godb. 

(h)  Drury't  case,  4  Co.  90.  41'  Anon,  S«v.  163.1 

(t)  Gibs.  908. 
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tie  ftterend  B,  C,  clerks  my  damettie  chaplain^  40  haoe^  hold,  and 
enfoy  all  ami  nngular  the  beneJUs,  prwileges,  liberties,  and  adoatUages, 
due  and  ff  riglu  granted  to  the  chapkuns  ofnoUemen  by  the  law*  and 

staiutee  oftGe  realm.     Given  under  my  hand  and  seal,  the day 

of ,  in  the  year,"  4'C. 

And  the  same  being  under  hand  and  seal,  it  seemeth  that  if 
there  shall  be  lawful  cause  to  discharge  him,  such  discharge 
must  be  also  under  hand  and  seal :  which  may  be  to  this 
eflfect: — 

"  Whereas  I,  the  Right  Honourable  A,,  Lord ,  Baron  of , 

by  writing  under  my  hand  and  seal,  bearing  date  the day  of 

,  dSa  admit,  constitute,  and  aiffoint  B.  C,  clerk,  my  domesttc 

chaplain;  to  hold  and  enjoy  aU  benefits,  privileges,  and  advantages 
bemnging  to  the  same :  Nam  by  these  presents,  7,  the  said  A,,  Lord 

,  do  for  divers  good  and  lawful  causes  and  consideraiions,  dismiss 

and  discharge  the  smd  B,  C  from  my  service  as  domestic  chaplain, 
and  from  aU  privileges  and  advantages  to  him  granted  as  aforesaid. 
Given  under  my  hand  and  seal»  the day  ^ ,  in  Uie  year," 

Sect  US.  **  And  aH  doctors  and  bachelars  of  divijiity^  doc- 
tors «f  law,  and  bachdors  of  law  canon,  and  every  of  them» 
wiiicii  sliaU  be  admitted  to  any  of  dae  said  degrees  by  any  of 
the  unitwrsities  of  this  realm,  and  not  by  grace  only,  may  pur- 
chase licence,  and  take,  have  and  keep  two  parsonages  or 
benefices  with  cure  of  souls.** 

Baohelars  of  Law  CcaumJ] — Dr.  Aylifie  says,  that  no  degree 
in  the  canon  law  bach  been  taken  since  the  Reformation  (/)• 

And  n^  by  Qrace  only.\ — This  seems  to  be  explained  bv  a 
like  einression  in  the  statute  of  the  14  Hen.  8,  c«  5,  entitled 
**  The  rrivil^es  and  Authority  of  Physicians  in  London;"  by 
whkh  pnmaioB  is  made  for  the  examination  of  physicians  by 
the  president  and  elects,  ^  except  he  be  a  graduate  of  Oxford 
or  Cambridge,  which  hath  accomplished  all  things  for  his  form, 
without  any  grace ;"  that  is,  4as  it  aeemeth),  hath  performed 
the  statutable  exercises,  in  order  to  such  degree,  without  any 
favour  m  diapensafeion  therein  {m). 

Sect,  M.  **  Provided,  (hat  every  avdUuehop,  because  he  must 
occupy  eight  chjqpiains  at  consecration  of  bishops;  and  every 
bishop,  because  'he  must  occupy  aix  chaplains  at  giving  of 
orders  and  consecration  of  chundies,  may  every  of  them  haiire 
two  chaplains  over  and  above  the  lUumber  above  limited  unto 
them ;  wheveof  -every  one  may  purchase  licence  or  diapeo^a- 
tion,  and  take,  receive  and  keep  aa  many  parsonages  and 
benefioes  with  euie  of  aouls,  as  is  befiroe  asaigned  to  such 
dh^dains." 

(/}  Ayl.  Par.  418.   Hen.VIII.,  in  gcces  in  the  canon  or  pontifical  law. 

the  37th  year  of  his  reign,  issued  a  —See  Mr.  Christian's  note  to  1  Bla« 

mandate  to  the  University  .4if  Cam-  Com.  392. 

bridge  to  prohibit  tW  ta^i^  of  4e-  (m)  Gibs.  908,  909. 
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Dr.  Ayliffe  says,  that  notwithstanding  this  clause,  bishops 
can  only  qualify  this  number  for  the  purposes  here  mentionedy 
of  ordination  and  consecration ;  but  that  they  can  qualify  no 
more  than  four,  for  a  licence  or  dispensation.  But  this  seemeth 
contrary  to  the  words  of  the  clause  as  above  recited  (n). 

Sect.  25*  "  Provided  also,  that  no  person  to  whom  any  num- 
ber of  chaplains  or  any  chaplain,  by  any  of  the  provisions 
aforesaid  is  limited,  shall  in  anywise,  by  colour  of  any  of  the 
same  provisions,  advance  any  spiritual  person  or  persons,  above 
the  number  of  them  appointed,  to  receive  or  keep  any  more 
benefices  with  cure  of  souls,  than  is  above  limited  by  this  act, 
any  thing  specified  in  the  said  provisions  notwithstanding;  and 
if  they  do,  then  every  such  spiritual  person  or  persons,  so  ad- 
vanced above  the  said  number,  to  incur  the  penalty  contained 
in  this  act." 

Above  the  Number.] — ^Although  a  chaplain  retained  above 
the  number,  be  promoted  before  those  who  were  duly  retained 
according  to  the  statute,  such  retainer  (above  the  number)  shall 
neither  avail  him,  nor  divest  those  who  were  duly  retained  of 
the  right  of  purchasing  dispensation ;  nor  shall  he  ever  have 
benefit  by  his  retainer  (even  though  the  rest  are  dead)  unless 
it  be  renewed  upon  the  death  of  one  of  those  who  made  up  the 
statutable  number:  inasmuch  as  the  retainer  was  null  ab  initio; 
and  a  chaplain  once  legally  qualified  cannot  be  discharged  at 
pleasure,  to  make  way  for  others  (o). 

So  if  a  baron  (who  can  have  but  three  chaplains)  doth  qualify 
three  accordingly,  and  they  being  advanced  to  pluralities,  he 
upon  displeasure  or  for  other  cause  doth  dismiss  them  firom 
their  attendance,  yet  they  are  his  chaplains  at  large,  and  may 
hold  their  pluralities  for  their  lives;  and  though  he  may  enter- 
tain as  many  others  as  he  will,  yet  he  cannot  qualify  any  of 
them  to  hold  a  plurality,  whilst  the  first  three  are  living.  And 
so  of  others.  But  as  any  of  the  three  first  die,  he  may  qualify 
others,  if  so  be  he  retain  them  anew  after  the  death  of  the 
first  (/>). 

If  a  baron,  who  may  retain  three  chaplains  as  aforesaid,  be 
made  warden  of  the  cinque  ports  (who  may  have  a  chaplain  in 
respect  of  his  office),  yet  shall  he  have  but  three;  and  if  a  baron 
hath  three,  and  be  made  an  earl,  yet  he  shall  have  but  five  in 
all;  and  so  of  the  rest:  because  the  statute  is  to  be  taken 
strictly  against  pluralities  (r). 

Sect.  ^.  "  Provided,  that  it  shall  be  lawfiil  to  every  spiritual 
person,  being  chaplain  to  the  king,  to  whom  it  shall  please  the 
king  to  give  any  benefices  or  promotions  spiritual,  to  what  num- 
ber soever  it  be,  to  accept  and  take  the  same  without  incurring 
the  penalty  and  forfeiture  of  this  statute." 
.    Being  Chaplain  to  the  King,]  —  It  hath  been  resolved  in 

(n)  Ayl.  Par.  418.  {p)  Wata.  c.  3. 

(o)  Oaw.  909.  (r)  Giba.  909. 
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the  Court  of  King's  Bench^  that  a  chaplain  extraordinary  is 
not  a  chaplain  within  this  statute,  but  only  the  chaplains  in 
ordinary ;  that  is,  not  one  who  has  only  an  entry  of  nis  name 
made  in  the  book  of  chaplains,  but  one  who  has  also  a  waiting 
time  (s). 

To  accept  and  take  the  satneJ] — Without  previous  dispensa- 
tion; which  the  king  himself,  as  supreme  ordinary,  hath  power 
to  grant,  and  his  presentation  of  his  own  chaplain  imports 
the  granting  of  it.  But  if  the  king's  chaplain  be  presented 
to  a  second  benefice  by  a  subject,  a  dispensation  is  necessary, 
and  must  be  obtained  before  his  institution  to  the  second 
living  (t). 

Sect.  31.  '^  Provided  also,  that  no  deanry,  archdeaconry, 
chancellorship,  treasurership,  chantership,  or  prebend  in  any 
cathedral  or  collegiate  church,  nor  parsonage  that  hath  a  vicar 
endowed,  nor  any  benefice  perpetually  appropriate,  be  taken 
or  comprehended  under  the  name  of  benefice  having  cure  of 
souls,  in  any  article  afore  specified." 

Sect.  33.  "  Provided  also,  that  every  duchess,  marauiss, 
countess,  baroness,  widows,  which  have  taken,  or  that  here- 
after shall  take  any  husbands  under  the  degree  of  a  baron,  may 
take  such  number  of  chaplains  as  is  above  limited  to  them 
being  widows,  and  that  every  such  chaplain  may  purchase 
licence  to  have  and  take  such  number  of  benefices  with  cure 
of  souls,  in  manner  and  form  as  they  might  have  done  if  their 
said  ladies  and  mistresses  had  kept  themselves  widows.'* 

BeingWidows.'] — And  though  they  marry,  the  retainer  before 
marriage  stands  good,  and  shall  have  its  effect  after  marriage. 
If  they  marry  under  the  degree  of  a  baron,  they  are  specially 
provided  for  in  this  clause;  and  if  they  marry  a  baron,  or  above 
that  degree,  my  Lord  Coke  has  laid  down  the  law  in  the  fol- 
lowing words:  ''If  a  woman  baroness  retaineth  two  chaplains 
according  to  the  statute,  and  afterwards  taketh  one  of  the  no- 
bility to  husband,  the  retainer  of  these  two  chaplains  remaineth, 
and  they  without  new  retainer  may  take  two  benefices,  for  their 
retainer  was  not  ended  by  the  marriage  (tt)." 

[[This  act  of  Henry  the  Eighth,  as  well  as  certain  other 
acts,  was  repealed  by  the  57  Geo.  3,  c.  99,  so  far  as  related  ''  to 
spiritual  persons  holding  farms  and  to  leases  of  benefices  and 
livings,  and  to  buving  and  selling,  and  to  residence  of  spi- 
ritual persons  on  their  benefices.*' 


(f)Gibe.  909 ;  1  Salk.  162 ;  tBroum  thougbt  expedient  to  print  it  in  this 

▼.  Mugg,  S.  C.  2  L.  Raymond,  791.]  work.  The  sections  of  21  Hen.VIII. 

(/)  Gibe.  909 ;  1  Sa&.  161.  are  preserved  for  their  historical  cu- 

(tt)  4  Co.  119;  Gibs.  909.    [As  the  riosity  as  to  the  privileges  of  peers, 

cases  must  necessarily  be  veiy  few,  if  &c.,  which  are  not  mentioned  m  de- 

any,  which  will  require  a  reference  to  tail,  but  only  alluded  to  (sect.  10),  in 

57  Geo.  3,  c.  99,  it  has  not  been  the  57  Geo.  3,  c.  99.— Ed.] 


134 


t^IacaUtp* 


1  &  2  Vict, 
c.  106. 


Both  Acts 
now  wholly 
repealed; 
MTiog  u  to 
Peultiet 
already  in- 
corred,  or 
Liceneea 
already 
granted. 


Not  more 
than  two 
Prefermenti 
to  be  held 
together ; 


[[IV.  Restraints  and  Dispensaiums  hy  Statute  since 

August  1838. 

[[This  statute,  of  57  Geo.  S,  c.  99,  as  well  as  that  of  Henry 
the  Eighth,  which  concerns  the  subject  of  this  title,  Plu- 
ralities, has  been  repealed  by  1  &  2  Vict.  C.  106*  The  ope- 
ration, however,  of  this  last  statute  is  not  retrospective,  and 
does  not  afiect  penalties  already  incurred,  or  licences  already 
granted.  It  regulates  all  cases  which  may  arise  after  the  14tn 
of  August,  1838;  and,  as  will  be  seen  on  perusal,  entirely 
annihilates  the  distinction  between  void  and  voidable  prefer- 
ments, establishing,  for  the  future,  new  regulations  upon  the 
subjects  of  plurality  and  residence,  which  aflfect  all  persons 
and  all  benefices. 

[[The  statute  was  passed  on  the  14th  of  August  1888,  and 
is  entitled,  '^  An  Act  to  abridge  the  holding  of  Benefices  in 
Plurality,  and  to  make  better  Provision  for  the  Residence  of 
the  Clergy/*  After  reciting  that  the  2\  Hen.  8,  had  been  partly 
repealed  by  57  Geo.  S,  c.  99,  it  enacts : — 

["  That  so  much  of  the  said  recited  acts  as  is  now  in  force  shall  be 
and  the  same  is  hereby  repealed,  save  and  except  only  such  part  of 
the  said  last  recited  act  as  repeals  certain  acts  and  parts  of  acts 
therein  particularly  recited :  Provided,  that  nothing  herein  contained 
shall  exempt  any  person  from  any  penalties  incurred  under  the  said 
last-recited  act  before  the  time  of  passing  this  act,  or  take  away  or 
affect  any  proceedings  for  recovery  thereof,  whether  commenced  or 
not  before  the  passing  of  this  act,  or  shall  annul  or  abridge  any 
licence  granted  under  the  provisions  of  the  said  last  recited  act 
before  the  time  of  passing  this  act.'* 

[Sect.  2.  '*  That  from  and  after  the  passing  of  this  act  no  spi- 
ritual person  holding  more  benefices  than  one  shall  accept  and  take 
to  hold  therewith  any  cathedral  preferment  or  any  other  benefice  ; 
and  that  no  spiritual  person  holding  any  cathedral  preferment  and 
also  holding  any  benefice  shall  accept  and  take  to  hold  therewith  any 
other  cathedral  preferment  or  any  other  benefice  ;  and  that  no  spi- 
ritual person  holding  any  preferment  in  any  cathedral  or  collegiate 
church  shall  accept  and  take  to  hold  therewith  any  preferment  in  any 
other  cathedral  or  collegiate  church,  any  law,  canon,  custom,  usage,  or 
dispensation  to  the  contrary  notwithstanding :  Provided,  that  nothing 
herein-before  contained  shall  be  construed  to  prevent  any  archdea- 
con from  holding,  together  with  his  archdeaconry,  two  benefices, 
under  the  limitations  herein- afler  mentioned  with  respect  to  distance, 
joint  yearly  value  and  population,  and  one  of  which  benefices  shall 
be  situate  within  the  aiocese  of  which  his  archdeaconry  forms  a 
part,  or  one  cathedral  preferment  in  any  cathedral  or  collegiate 
church  of  the  diocese  of  which  his  archdeaconry  forms  a  part,  and 
one  benefice  situate  within  such  diocese,  or  to  prevent  any  spiritual 
person  holding  any  cathedral  preferment,  with  or  without  a  bene- 
fice, from  holding  therewith  anv  office  in  the  same  cathedral  or  col- 
legiate church,  the  duties  of  which  are  statutably  or  accustomably 
performed  by  the  spiritual  persons  holding  such  preferment." 
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[[As  by  this  section  no  spiritual  person  may  hold  more  than    i  &  2  vict 
one  prrferment  and  otie  benefice  together^  it  was  of  course      °'  '^' 
▼ery  necessary  that  there  should  be  an  accurate  definition  of  ment  al^d'oM 
these  terms,  and  such  is  to  be  found  in  section  124,  which  ?*S*'L*'*;J*"'y 

'  '  to  09  held 

enacts^  together. 

[«  That  in  all  cases  where  the  term  <  cathedral  preferment*  is      s.  194. 
used  in  this  act,  it  shall  be  construed  to  comprehend  (unless  it  shall  iht'^Term  ^' 
otherwise  appear  from  the  context)  every  deanery,  archdeaconry,  "  c«thedr»i  ^^ 
prebend,   canonry,  office  of  minor  canon,  priest  vicar,  or  vicar     **    ^'*' 
choraly  having  any  prebend  or  endowment  belonging  thereto,  or 
belonging  to  any  body  corporate  consisting  of  persons  holding  any 
such  office,  and  also  every  precentorship,  treasurersbip,  sub-deanery, 
chancellorship  of  the  church,  and  other  dignity  and  office  in  any 
cathedral  or  collegiate  church,  and  every  mastership,  wardenship, 
and  fellowship  in  any  collegiate  church ;  and  that  in  all  cases  where  and  "  Benc- 
the  term  '  benefice'  is  used  in  this  act,  the  said  term  shall  be  un-  '^-'* 
derstood  and  taken  to  mean  benefice  with  cure  of  souls,  and  no 
other  (unless  it  shall  otherwise  appear  from  the   context),  and 
therein  to  comprehend  all  parishes,  perpetual  curacies,  donatives, 
endowed  public  chapels,  parochial  chapelries,  and  chapelries  or 
districts  belonging  or  reputed  to  belong,  or  annexed  or  reputed  to 
be  annexed,  to  any  church  or  chapel,  any  thing  in  any  other  act  to 
the  contrary  notwithstanding." 

[[It  is  enacted  by  sect  3, 

["  That,  except  as  hereinafler  provided,  no  spiritual  person        8.  s. 
holding  anv  benefice  shall  accept  and  take  to  hold  therewith  any  am.,  nUi'^ 
other  benefice,  unless  it  shall  be  situate  within  the  distance  of  ten  ^VX'"  '*" 
statute  miles  from  such  first-mentioned  benefice  (x)"  other,  nouo 

be  held  to* 

[[The  computation  of  this  distance  is  provided  for  by  sec-  «•'•"'• 
tion  129,  which  enacts, 

[*'  That  the  distance  between  any  two  benefices  for  the  purposes      s.  iio. 
of  this  act  shall  be  computed  from  the  church  of  the  one  to  the  JbJ  cooll**^ 
church  of  the  other  by  the  nearest  road  or  footpath,  or  by  an  accus-  potcd. 
tomed  ferry ;  and  if  on  one  of  the  said  benefices  there  be  two  or 
more  churches,  then  the  distance  shall  be  computed  from  or  to 
the  nearest  of  such  churches,  as  the  case  may  be ;  or  if  on  one  of 
such  benefices  there  be  no  church,  then  in  such  manner  as  shall  be 
directed  by  the  bishop  of  the  diocese  in  which  the  benefice  proposed 
to  be  taken  and  held  by  any  spiritual  person  in  addition  to  one 
already  held  by  him  shall  be  lociuly  situate/' 

[[It  is  enacted  by  sect.  4, 

[That,  except  as  hereinafler  provided,  no  spiritual  person  holding  s.  4. 
a  benefice  with  a  population  of^  more  than  three  thousand  persons  uuoi'ofoSe' 
shall  accept  and  take  to  hold  therewith  any  other  benefice  naving,  Mch  Bencflce 
at  the  time  of  bis  admission,  institution,  or  being  licensed  thereto,  Moo^^OT^otnt 
a  population  of  more  than  five  hundred  persons,  nor  shall  any  y«»jjy  vaioe 
spiritual  person  holding  a  benefice  with  a  population  of  more  than  imoi.^'^* 

(x)  [See  sect.  129.] 
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five  hundred  persons  accept  and  take  to  }iold  therewith  any  other 
benefice  having,  at  the  time  of  his  admission,  institution  or  being 
licensed  thereto,  a  population  of  more  than  three  thousand  persons, 
nor  shall  any  spiritual  person  hold  together  any  two  benefices  if,  at 
the  time  of  his  admission,  institution  or  being  h'censed  to  the  second 
benefice,  the  value  of  the  two  benefices  jointly  shall  exceed  the 
yearly  value  of  one  thousand  pounds  (^).** 

TThe  mode  of  computing  the  population  for  the  purposes 
of  this  statute  is  provided  for  by  section  130,  which  enacts, 

[V.  That  whenever  the  population  of  any  place  shall  be  required 
by  this  act  to  be  ascertained,  the  same  shall  be  taken  from  the 
latest  returns  of  population  made  under  any  act  of  parliament  for 
that  purpose  at  the  time  when  the  question  shall  arise,  if  such 
returns  shall  apply  to  the  place  respecting  which  the  question  shall 
be,  but  if  sucn  place  shall  only  form  part  of  a  parish  or  district 
named  in  such  returns,  then  such  returns  shall  be  taken  to  repre- 
sent truly  the  population  of  the  parish  or  district  named  therein, 
and  from  them  the  population  of  the  place  required  shall  be  com- 
puted, according  to  the  best  evidence  of  which  the  subject  shall  be 
capable." 

[[But  It  is  further  enacted  by  sect  5, 

["  That  in  case  the  Inthop  or  bishops^  as  the  case  may  be,  to 
whom  any  two  benefices  within  the  distance  of  ten  miles  from  each 
other  shall  respectively  be  subject,  which,  under  the  provision 
hereinbefore  contained,  might  not  be  holden  together,  but  one  of 
which  benefices  shall  be  below  the  yearly  value  of  one  hundred  and 
fifty  pounds,  and  the  population  of  which  shall  exceed  two  thousand 
persons,  shall  think  it  expedient  that  the  incumbent  of  one  of  such 
benefices  should  be  permitted  to  hold  the  said  two  benefices  to- 
gether, the  said  bishop  or  bishops  shall  be  at  liberty,  upon  appli- 
cation made  to  him  or  them  for  that  purpose  by  such  incumbent,  to 
state  in  writing  under  his  or  their  hand  or  hands  the  reason  why 
such  benefices  should  be  holden  together,  and  in  such  case  it  shall 
be  lawful  for  the  said  incumbent  to  hold  the  said  two  benefices  to- 
gether:  Provided,  that  in  the  last-mentioned  case  the  bishop  of  the 
diocese  within  which  such  benefice  having  a  population  exceeding 
two  thousand  persons  is  situate  may  from  time  to  time,  if  he  shall 
so  think  fit,  by  an  order  under  his  hand  and  revocable  at  any  time, 
require  that  such  incumbent  should  keep  residence  on  and  personally 
serve  such  benefice  during  the  space  of  nine  months  in  each  year ; 
and  if  such  incumbent  shall  not,  in  obedience  to  the  terms  of  such 
order  and  until  the  same  be  revoked,  reside  on  and  personally  serve 
such  benefice,  he  shall  be  liable  to  all  the  penalties  for  non-residence(«) 
imposed  by  this  act,  notwithstanding  he  may  have  a  legal  exemption 
permanent  or  temporary  from  residence,  or  mav  be  resident  on 
some  other  benefice  of  which  he  may  be  possessed,  or  mav  be  per- 
forming the  duties  of  an  office,  and  the  performance  of  the  duties 


(y)  [See  sect  130.] 


(z)  [See  title  VribtUgti  811^  Ve« 

$tvainx%  oC  tte  CUrgfi,  p.  367.] 
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of  which  might  in  other  cases  be  accounted  as  residence  on  some    &  &  «  Vku 
benefice:    Provided,  that  such  spiritual  |>erson  may,  within  one  — - — '- — 
month  after  service  upon  him  of  any  such  order,  appeal  to  the  arch- 
bishop of  the  province,  who  shall  confirm  or  rescind  such  order  as 
to  him  may  seem  just  and  proper  (a^." 

[[Sect.  132  of  this  act  provides — 

['*  That  nothing  in  this  act  contained  shall  be  deemed,  construed,  Not  to  affeet 
or  taken  to  derogate  from,  diminish,  prejudice,  alter,  or  afiect,  other-  JJI'JJ^'JiJSJJ;,. 
wise  than  is  expressly  provided,  any  powers,  authorities,  rights,  or 
jurisdiction  already  vested  in  or  belonging  to  any  archbishop  or 
bishop  under  or  by  virtue  of  any  statute,  canon,  usage,  or  otner* 
wise  nowsoever." 

5 By  sect.  133  it  is  provided  that  this  act  shall  not  extend  to 
and. 
[[By  the  statute  3  8c  4  Vict.  c.  113^  s.  71^  a  provision  is 
made  for  the  annexation  of  sinecures  to  benefices  with  cure  of 
souls : 

1'*  That  with  respect  to  any  benefice  with  cure  of  souls  which  is  Annexttion 
d  together  with  or  in  the  patronage  of  the  holder  of  any  prebend  JJcIirS'oif' 
or  other  sinecure  preferment  belonging  to  any  college  in  either  of  Sonu. 
the  universities,  or  to  any  private  patron,  arrangements  may  be 
made  by  the  like  authority,  and  with  the  consents  of  the  respective 
patrons,  for  permanently  uniting  such  preferment  with  such  bene- 
fice :  provided  that  this  act  shall  not  apply  to  or  affect  any  prebend 
or  other  sinecure  preferment  in  the  patronage  of  any  college  or  of 
any  lay  patron  in  any  other  manner  than  as  is  herein  expressly 
enacted." 


[[By  sect.  72  it  is  provided,  that  benefices  may  be  divided  or  dwuiud  and 
consolidated  with  the  consent  of  patrons.     And  by  sect.  74,  ^BcMflcM. 
the  income  of  two  benefices  belonging  to  one  patron  may  be 
apportioned  in  certain  cases.     See  these  clauses  and  the  prin- 
cipal provisions  of  this  statute  as  to  preferments  tenable  by 
archdeacons,  &c.  under  the  title  i3D0atl0  attll  C^apter0,  vol, 

i.  p.  125.    See  also  the  title  Benefice,  iauffmenratfon  of, 

vol.  ].  p.  184/  of  this  work.  See  below,  at  the  end  of  this 
chapter,  as  to  the  compatibility  of  an  honorary  canonry  with 
two  benefices. 

[[But  to  hold  the  two  benefices  allowed  by  this  act  the  sixth 
section  enacts — 

["  That  it  shall  be  necessary  for  such  person  to  obtain  from  the  liccdcc  or 
Archbishop  of  Canterbury  for  the  time  being,  a  licence  or  dispen-  S*hoid*iol*" 
sation  for  the  holding  thereof,  which  licence  or  dispensation  the  said  geiber  any 
archbishop  is  hereby  empowered  to  grant  under  the  seal  of  his  !i!^i  uMrbe 
office  of  faculties,  upon  being  satisfied  as  well  of  the  fitness  of  the  ^,^**V*^'""" 

bUbop  of 

(a)  (See  form  of  licence  below.]  ****'  "'^' 
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1  ft  2  Vict,    person  as  of  the  expediency  of  allowing  sucb  two  benefices  to  be 
^'^^^      holden  together,  and  that  such  licence  or  dispensation  shall  issue  in 
such  manner  and  form  as  the  said  archbishop  shall  think  fit ;  and 
for  such  licence  or  dispensation  there  shall  be  paid  to  the  registrar 
of  the  said  office  the  sum  of  thirty  shillings  and  no  more,  and  to  the 
seal  keeper  thereof  the  sum  of  two  shillings  and  no  more ;  and  that 
no  stamp  duty,  nor  any  other  fee,  save  as  hereinbefore  mentioned, 
shall  be  payable  on  the  licence  or  dispensation  to  be  granted  as 
aforesaid,  nor  shall  any  confirmation  thereof  be  necessary ;  nor  shall 
it  be  required  of  any  spiritual  person  applying  for  any  such  licence 
or  dispensation  to  give  any  caution  or  security  by  bond  or  otherwise 
before  such  licence  or  dispensation  is  granted;    and  if  the  said 
Archbishop  of  Canterbury  shall  refuse  or  deny  to  grant  any  such 
licence  or   dispensation   as   aforesaid,  it   shall  be  lawful  for  her 
Majesty,  if  she,  by  the  advice  of  her  privy  council,  shall  think  fit, 
upon  application  by  the  person  to  whom  such  licence  or  dispen- 
sation shall  have  been  refused  or  denied,  to  enjoin  the  said  arch- 
bishop to  grant  such  licence  or  dispensation,  or  to  show  to  her 
Majesty  in  council  sufficient  cause  to  the  contrary,  and  thereupon 
to  make  such  order  touching  the  refusal  or  grant  of  such  licence  or 
dispensation  as  to  her  Majesty  in  council  shall  seem  fit,  and  such 
order  shall  be  binding  upon  the  archbishop." 
A  Sutemcnt       [Sect  7.  "  That  where  any  spiritual  person  shall  be  desirous  of 
Parficabuv  to  obtaining  a  licence  or  dispensation  for  holding  together  any  two 
be  made  by    benefices,  such  spiritual  person  shall,  previously  to  applying  for  the 
ritaZpcnon  grant  of  such  licence  or  dispensation,  deliver  to  the  bishop  of  the 
to  Uie  Bubop  diocese  where  both  benefices  are  situate  in  the  same  diocese,  or  to 
preTioas^'^  the  bishoDs  of  the  two  dioceses  where  such  benefices  are  situate  in 
Appuotion     different  dioceses,  a  statement  in  writincr  under  his  hand,  verified  as 

for  a  Licence  ii_«i  ^-i  .•!  •  j*^ 

or  Dbpen-      such  bisbop  or  btshops  respectively  may  require,  accordmg  to  a 
uUoB.  form  or  forms  to  be  promulgated  from  time  to  time  by  the  Arch- 

bishop of  Canterbury,  and  approved  by  the  Queen  in  council,  in 
which  statement  such  spiritual  person  shall  set  forth,  according  to 
the  best  of  his  belief,  the  yearly  income  arising  from  each  of  the 
said  benefices,  separately,  on  an  average  of  the  three  years  ending 
on  the  twenty-ninth  day  of  September  next  before  the  date  of  such 
statement,  and  the  sources  from  which  such  income  is  derived,  and 
also  the  yearly  amount,  on  an  average  of  the  same  period  of  three 
years,  of'^all  taxes,  rates,  tenths,  dues,  and  other  permanent  charges 
and  outgoings  to  which  the  same  benefices  are  respectively  subject, 
and  also  the  amount  of  the  population  of  each  of  the  said  benefices, 
to  be  computed  according  to  the  last  returns  made  under  the  autho- 
rity of  parliament,  and  also  the  distance  between  the  two  benefices, 
Bidiop  may    to  be  computed  according  to  the  directions  of  this  act ;  and  it  shall 
M^^tbe'le-  ^  lawful  for  the  bishop  to  whom  such  statement  shall  be  delivered 
cnracy  of       to  make  any  inquiry  which  he  may  think  right  as  to  the  correctness 
BUh^^to  *      o^  ^^^  same  in  respect  to  the  benefices  or  benefice  within  his  diocese ; 
g»n»nJ* »      and  such  bishop  is  hereby  required,  within  the  space  of  one  month 
tbe  Ai^*  ^  a^er  he  shall  have  received  such  statement  as  aforesaid,  to  transmit 
Oant£bD        ^  *^®  Archbishop  of  Canterbury  a  certificate  under  his  hand,  in  which 
•etuog  foitb    certificate  such  bishop  shall  set  forth  or  shall  annex  thereto  a  copy 
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of  the  statement  delivered  to  him  as  aforesaid,  and  shall  thereby    i  si  2  vici. 
certify  the  amount  at  which  he  considers  that  the  annual  value  and  _Ji}^\  __ 
the  population  of  each  of  the  two  benefices  (where  both  benefices  Copy  or  ihe 
are  situate  in  the  same  diocese)  and  the  distance  of  the  said  two  m«de'?o "the 
benefices  from  each  other,  or  the  amount  at  which  he  considers  the  ^({j^^^l,'!!*'* 
annual  value  and  the  population  of  the  benefice  within  the  diocese  ticaUn. 
of  such  bishop  (where  the  two  benefices  are  situate  in  different  dio- 
ceses), and  the  distance  of  such  benefice  from  the  other  benefice, 
ought  to  be  taken,  with  respect  to  the  licence  or  dispensation  in 
question ;  and  whenever  both  or  either  of  the  benefices  shall  be  in 
the  diocese  or  jurisdiction  of  the  Archbishop  of  Canterbury,  a  cer- 
tificate shall  be  made  out  in  manner  aforesaid  by  the  archbishop, 
and  shall  be  retained  by  him." 

[Sect.  8.  "  That  in  estimating  the  annual  value  of  any  benefice  How  annoai 
for  the  purpose  of  any  such  certificate  as  aforesaid,  it  shall  be  lawful  Benefices  to 
for  the  archbishop  or  bishop  by  whom  such  certificate  shall  be  made,  ^etber^by^ 
and  every  such  archbishop  and  bishop  is  hereby  directed,  to  deduct  DUpesMtion 
from  the  gross  amount  of  the  yearly  income  arising  from  such  bene-  ^^^f**^' 
fice  all  taxes,  rates,  tenths,  dues,  and  other  permanent  charges  and 
outgoings  to  which  such  benefice  shall  be  subject,  but  not  to  deduct 
or  allow  for  any  stipend  or  stipends  to  any  stipendiary  curate  or 
curates,  nor  for  such  taxes  or  rates  in  respect  oi  the  house  of  resi- 
dence on  any  benefice,  or  of  the  glebe  land  belonging  thereto,  as  are 
usually  paid  by  tenants  or  occupiers,  nor  for  monies  expended  in 
the  repair  or  improvement  of  the  house  of  residence  and  buildings 
and  fences  belonging  thereto." 

[Sect.  9.  "  That  the  certificate  or  certificates  to  be  transmitted  Certificate  10 
to  or  retained  by  the  Archbishop  of  Canterbury  as  aforesaid  shall  ino^eeof* 
be  deposited  in  the  said  office  of  Faculties,  and  in  the  event  of  the  f "j"^*^' 
required  licence  or  dispensation  being  granted,  shall  for  the  pur-  ciasive  Bti*- 
poses  of  this  act  be  conclusive  evidence  of  the  annual  value  and  y^^^popg. 
population  of  each  of  the  benefices  to  which  the  same  shall  relate,  lation'  and 
and  of  their  distance  from  each  other ;   and  the  registrar  of  the     ^^^^^^' 
Faculties  shall  and  he  is  hereby  required  to  produce  such  certificate 
or  certificates  to  any  person  who  may  require  to  inspect  the  same." 

(Sect.  10.  "That  for  all  the  other  purposes  of  this  act  the  annual  in  other 
ue  of  all  benefices  shall  be  the  net  annual  value  thereof,  to  be  «^ai*Vaiae 
estimated  in  the  same  manner  as  is  hereinbefore  directed  for  the  to  be  eati- 
purpose  of  any  such  certificate  as  aforesaid ;  and  that  it  shall  be  *"* 
lawful  for  the  court  before  whom  any  suit  shall  be  depending  for 
the  recovery  of  any  penalty  or  forfeiture  under  this  act,  and  for  any 
bishop  acting  under  any  of  the  provisions  pf  this  act,  to  make  or 
cause  to  be  made  such  inquiries  and  call  for  such  evidence  as  such 
court  or  bishop  shall  think  fit,  and  otherwise  to  proceed  upon  the 
best  information  which  such  court  or  bishop  may  be  able  to  procure 
for  estimating  in  manner  aforesaid  the  annual  value  of  any  benefice ; 
and  with  respect  to  the  same,  the  decision  of  such  court  or  of  such 
bishop,  founded  on  such  evidence  or  other  information,  shall  be 
final  and  conclusive,  save  when  appealed  from  in  due  course  of  law." 

[Sect.  11.  "That  if  any  spiritual  person,  holding  any  cathedral  Aecepunce 
preferment  or  benefice,  shall  accept  any  other  cathedral  preferment  clSranTto  "' 
or  benefice,  and  be  admitted,  instituted  or  licensed  to  the  same  con-  thia  Act 
trary  to  the  provisions  of  this  act,  every  cathedral  preferment  or  ]ormwv!L 

ferment. 
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benefice  so  preTiouily  held  by  him  shall  be  and  become  ifuo  yacfo 
▼Old,  as  if  he  had  died  or  had  resigned  the  sanie»  any  law,  statute, 
canon,  usage,  custom  or  dispensation  to  the  contrary  notwithstanding; 
and  if  any  spiritual  person  holding  any  two  or  more  benefioea  shall 
accept  any  cathedral  preferment,  or  any  other  benefice,  or  if  anv 
spiritual  person  holdmg  two  or  more  cathedral  preferments  sbaU 
accept  any  benefice,  or  if  any  spiritual  person  hokung  any  cathedral 
preferment  or  preferments,  and  benefice  or  benefices,  shall  accept 
another  benefice,  heshaU,  before  he  is  instituted,  licensed,  or  in  any 
way  admitted  to  the  said  cathedral  preferment  or  benefice,  in  writing 
under  his  hand,  declare  to  the^bisbop  or  bishops  within  whose  dio- 
cese or  dioceses  anv  of  the  cathedral  preferments  or  benefices  pre- 
viously holden  by  him  are  situate,  which  cathedral  preferment  and 
benefice,  or  which  two  benefices  (such  two  benefices  being  tenable 
together  under  the  provisions  of  this  act),  he  proposes  to  hold  toge- 
ther, and  a  duplicate  of  such  declaration  shall  by  such  spiritual 
person  be  transmitted  to  the  registry  of  the  diocese,  and  be  there 
filed ;  and  immediately  upon  any  such  spiritual  person  being  insti- 
tuted, licensed  or  in  any  way  admitted  to  the  catbedral  preferment 
or  benefice  which  he  shall  have  accepted  as  aforesaid,  such  cathe- 
dral preferment  or  prefennents,benefioe  or  benefices  as  he  previously 
held,  and  as  he  shall  not  as  aforesaid  have  declared  his  intention  to 
hold,  or  such  benefice  as  shall  not  be  tenable  under  the  provisions 
of  this  act  with  such  newly-accepted  benefice,  shall  be  and  become 
,  ip90  facto  void,  as  if  he  had  died  or  had  resigned  the  same ;  and  if 
such  spiritual  person  shall  in  any  such  case  refuse  or  wilfully  omit  to 
make  such  declaration  as  aforesaid,  every  cathedral  preferment  and 
benefice  which  he  previously  held  shall  be  and  become  ipso  facto  void 
as  aforesaid :  Provided  always,  that  nothing  herein  contained  shall 
be  construed  to  af!bct  the  provision  hereinbefore  made  with  respect 
to  archdeacons,  or  with  respect  to  spiritual  persons  holding,  with  any 
cathedral  preferment,  and  with  or  without  a  benefice,  offices  in  the 
same  cathedral  or  collegiate  church." 

[Sect.  12.  '*  That  nothing  hereinbefore  contained  shall  be  con- 
strued to  prejudice  or  afiect  the  right  of  possession  in  any  cathedral 
preferment  or  benefice  to  which  any  spiritual  person  shall  have 
been  collated,  admitted,  instituted  or  licensed,  or  which  shall  have 
been  otherwise  granted  to  any  spiritual  person  before  the  passing 
of  this  act,  unless  he  shall,  after  the  passing  of  this  act,  accept  or 
take  some  cathedral  preferment  or  benefice  contrary  to  the  provi- 
sions of  this  act." 

[Sect.  13.  "That  nothing  in  this  act  contained  shall  be  con- 
strued to  nrevent  any  spiritual  person  possessed  of  one  or  more  than 
one  benefice  at  the  time  of  the  passing  of  this  act,  and  to  whom  or 
in  trust  for  whom  the  advowson  of  or  the  next  presentation  or  no- 
mination to  any  other  benefice  has  been  conveyed,  granted  or  devised 
by  any  deed  or  will  made  before  the  twenty-third  day  of  December, 
one-thousand  eight-hundred  and  thirty-seven,  from  taking  the  said 
last- mentioned  benefice^  and  holding  together  such  benefice  and  any 
one  such  first-mentioned  benefice  (futhough  the  benefices  to  be  held 
together  be  not  within  the  limits  or  under  the  joint  yearlv  value, 
nor  the  population  thereof  under  the  amount  prescribed  by  this  act), 
but  so  nevertheless  that  the  said  two  benefices  be  such  as  might 
have  been  held  together  before  the  passing  of  this  act  by  dispen- 


sation  duly  granted  and  oonfinned ;  and  the  biahop  of  the  diocese    i  ft  i  Ti«t. 

in  which  such  second  or  other  benefice  is  situate,  shall  and  may,  *' '*^ 

after  a  licence  or  dispensation  shall  have  been  obtained  by  such 
spiritual  person  as  is  by  this  act  required  for  holding  two  benefices 
together,  admit,  institute  or  license  such  spiritual  person  thereto, 
any  thing  herein  contained  to  the  contrary  notwithstanding ;  unless 
such  spiritual  person  afler  the  passing  of  this  act,  and  before  he  shall 
be  so  admitted,  instituted  or  licensed  to  such  second  or  other  benefice 
as  aforesaid,  shall  have  accepted  and  taken  any  catliedral  preferment 
or  anv  other  benefice,  the  holding  of  which  with  such  second  or  other 
benefice  would  be  contrary  to  the  provisions  of  this  9fii" 

[^Since  the  passing  of  this  statute  the  following  form  of  dis- 

Sensation  has  been  adopted^  which>  it  must  be  remembered, 
oes  not  require  the  confirmation  of  the  Great  Seal. 

l^Ditpemation. — One  Diocese.  Forme  or 

[" ,  by  Dkine  Providence,  Archbishop  of  Canterbury,  Primate  II!der  u3i**" 

of  all  England,  and  Metropolitan,  by  authority  ofpartiament,  lawfully  Act. 
y3  for  the  purpoiet  herein  torittett.     To  onr  beiaoed  in  Christ, 
,  health  and  grace :  WhertOM  it  appears  by  the  certificate  under  the 

hand  qf  the  Riaht  Reverend  Father  in  God ,  by  divine  permission 

Lord  Bishop  of^—^,  made  and  transmitted  to  us  in  pursuance  of  an  act 
qf  parliament  passed  in  the  first  and  second  years  of  the  reign  of  her  pre- 
sent Majesty,  intituled  "  An  Act  to  abridge  the  holding  of  Benefices  in 
Plurality,  and  to  make  better  Provision  for  the  Residence  of  the  C/rrgy** 

that  the  annual  value  of  the ,  in  the  county  of ,  and  within  his 

Socese,  is ,  and  that  the  population  thereof  ti persons.     And 

that  the  annual  value  qf  the ,  in  the  county ,  and  diocese 

aforesaid,  is ,  and  that  the  population  thereof  is  persons. 

And  whereas  it  also  appears  by  tne  said  certificate  that  the  distance  of 

the  said  txoo  benefices  from  each  other  is :  We  therefore,  being 

moved  by  your  supplications  in  this  behalf,  and  satined  as  weli  qf  your 
fitness,  as  of  the  expediency  of  allowing  such  two  benefices  to  be  holden 
together,  do  by  virtue  and  in  pursuance  of  the  powers  in  us  vested  by  the 
said  act,  graciously  grant  to  you  by  these  presents  our  licence  or  dispen- 
sation, that  you  may  freely  and  lawfully  hold  together  as  long  as  you 

shall  live  the  said and  the  said .     Given  under  the  seal  of  our 

Office  qf  Faculties  yx),  at  Doctors^  Commons,  this day  qf ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and ,  and  in  the 

year  of  our  translation, 

["  (l.s.)  J.  H,  T.  M.  S.,  Reg:* 

\^IHqi)en8atian. — l\oo  Dioceses. 

[*• ,  by  Divine  Providence,  Archbishop  of  Canterbury,  Primate 

tf  all  England,  and  Metropolitan,  by  authority  of  parliament,  lawfully 
empowered  for  the  purposes  herein  written.     To  our  beloved  in  Christ, 

,  heaUh  and  grace :  Whereas  it  appears  by  the  certificate  under  the 

hand  of  the  Right  Reverend  Father  in  God ,  by  divine  permission 

Lord  Bishop  cf ,  made  and  transmitted  tons  in  pursuance  of  an  act 

qf  parliament  passed  in  the  first  and  second  years  of  the  reign  qf  her  pre- 
sent Majesty,  intituled  *'  An  Act  to  abridge  the  holding  of  Benefices  in 
Plurality,  and  to  make  better  Provision  for  the  Residence  of  the  Clergy," 
that  the  annutd  value  of  the ,  tn  the  county  of ,  and  within  his 


140 


i&2yic(. 

c.  100. 


Honorary 
PrefemicDt 
may  be  held 
with  two 
Beneflcet. 
3&4yict. 
C.118,  U.33. 
51,  and  shall 
not  be  rab- 
Ject  to  LapM. 


diocese,  is ,  and  that  the  population  thereof  is persons.     And 

whereas  it  appears  by  the  certificate  under  the  hand  of  the  Right  Reve- 
rend Father  in  God ,  by  divine  permission  Lord  Bishop  of , 

also  made  and  transmitted  to  tf5,  in  pursuance  of  the  provisiong  of  the 

said  act,  that  the  annual  value  of  the ,  in  the  county  of ,  and 

within  his  diocese,  is ,  and  that  the  population  thereof  is 

persons.     And  whereas  it  also  appears  by  the  said  certificates  that  the 

distance  of  the  said  two  benefices  from  each  other  is ;  fVe  therefore, 

being  moved  by  your  supplication^  in  this  behalf,  and  satisfied  as  well  of 
your  fitness,  as  of  the  expediency  of  allowing  such  tvjo  benefices  to  be 
holden  together,  do  by  virtue  and  in  pursuance  of  the  powers  in  us  vested 
by  the  said  act,  graciously  grant  to  you  by  these  presents  our  licence  or 
dispensation,  that  you  may  freely  and  lawfully  hold  together  as  long  as 

you  shall  live  the  said and  the  said .      Given  under  the  seal 

of  our  Office  of  Faculties,  at  Doctors  Commons,  this day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and ,  and  in 

the year  of  our  translation, 

["  (L.8.)  J,  H.  T.  M.  S.,  Reg," 

[[Sect.  14  contains  a  provision  respecting  certain  former 
chaplains  to  the  House  of  Commons. 

[jSect.  15  to  the  end  of  sect.  27  contain  provisions  respecting 
the  union  of  churches^  which  will  be  found  under  the  title 
dUnfon ;  and  the  other  clauses  of  this  statute  will  be  found 
under  the  title  TRtSlt^Ztitt^  with  a  few  exceptions  therein 
mentioned  (y). 

[[For  leases  of  pluralists,  see  title  %t^fiZtl,  and  for  popish 
livings,  see  title  ^Opttjf* 

[[The  3  &  4  Vict.  c.  113  (the  Dean  and  Chapter  Act),  gives 
by  sects.  23,  51,  the  power  of  founding  honorary  canonries ; 
and  sect.  3  of  4  &  5  Vict.  c.  39,  provides  as  follows : — 

["  That  the  holding  of  an  honorary  canonry,  or  of  any  prebend, 
dignity  or  ofBce,  not  now  in  any  manner  endowed,  or  whereof 
the  lands,  tithes,  or  other  liereditaments,  endowments  or  emoluments, 
shall  have  been  vested  in  the  Ecclesiastical  Commissioners  for 
England,  or  which  may  hereafter  be  endowed  to  an  amount  not  ex- 
ceeding twenty  pounds  by  the  year,  shall  not  be  construed  to 
prevent  the  holding  therewith  of  more  benefices  than  one;  and 
that  no  such  prebend,  dignity  or  office,  which  was  vacant  on  the 
thirteenth  day  of  August  last,  or  became  so  at  any  time  since,  shall 
be  deemed  to  have  lapsed  by  reason  of  such  vacancy,  but  hath  re- 
mained and  shall  remain  in  the  patronage  of  the  archbishop  or 
bishop  of  the  diocese  for  the  time  being  until  a  successor  shall  be 
collated  thereto;  and  that  every  such  prebend,  dignity  or  office, 
which  shall  hereafter  become  vacant,  and  every  such  honorary 
canonry,  shall  in  like  manner  be  and  remain  in  the  patronage  of  the 
archbishop  or  bishop  of  the  diocese  for  the  time  being  until  a  suc- 
cessor shall  be  collated  thereto  ;  any  royal  prerogative,  statute, 
canon,  or  usage  to  the  contrary  notwithstanding." — Ed,] 

(y)  [It  had  been  intended  (see  title  since  been  found  more  convenient  to 
Ctiratf,  p.  94,  vol.  i.)  to  print  this  act  arrange  its  provisions  in  the  manner 
at  length  under  this  title,  but  it  has    stated  in  the  text.-— £d.] 
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I.  Papal  Incroachments  ui  this  Realm  {z), 

1.  There  doth  not  appear  much  of  the  pope's  power  in 
this  realm  before  the  Conquest.  But  the  pope  having  favoured 
and  supported  King  William  the  First  in  his  invasion  of  this 
kingdom,  took  that  opportunity  of  enlarging  his  incroach- 
ments, and  in  this  king's  reign  began  to  send  his  legates 
hither,  and  prevailed  with  Henry  the  First  to  give  up  the  do- 
nation of  bishoprics  ;  and  in  the  time  of  King  Stejphen  gained 
the  prerogative  of  appeals ;  and  in  the  time  ot  Henry  the 
Second,  exempted  all  clerks  from  the  secular  power  (a). 

2.  And  not  long  after  this,  by  a  general  excommunication 
of  the  king  and  people,  for  several  years,  because  they  would 
not  suffer  an  archbishop  to  be  imposed  upon  them,  King 
John  was  reduced  to  such 'straits,  that  he  was  obliged  to 
surrender  his  kingdoms  to  the  pope,  and  to  receive  them  again 
to  hold  of  him  for  the  rent  of  a  thousand  marks  (i). 

3.  And  in  the  following  reign  of  Henry  the  Third,  partly 
from  the  profits  of  our  best  church  benefices,  which  were 

fenerally  given  to  Italians  and  others  residing  at  the  court  of 
Lome,  and  partly  from  the  taxes  imposed  by  the  pope,  there 
went  yearly  out  of  the  kingdom  70,000/.,  an  immense  sum  in 
those  days  (c). 

4.  The  nation,  being  under  this  necessity,  was  obliged  to 
provide  for  the  prerogative  of  the  prince  and  the  liberties  of 

(z)  [See  prefatory  remarks  to  titles  Cttttct  in  t)e  Colonies. — Ed.] 
C(«rc|  in  ft$\av^  and  €!httc|  in        (a)  1  Hawk.  49,  50. 
JbeotUttlr ;  and  as  to    the  Roman        (b)  Ibid.  50. 
CadioUc  Church  in  Canada,  lee  title        (c)  Ibid. 
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tlie  neoplc  by  many  strict  laws,  as  will  appear  in  the  following 
focctions  (d). 

The  rigour  of  these  laws  has  been  much  softened  by  the 
31  Geo.  3,  c.  30y  in  ia?ottr  of  Micb  papicto  as  shall  qualify 
theinselves  in  the  manner  prescribed  by  that  act ;  but  such  as 
shall  refuse  or  neglect  to  take  and  subscribe  the  oath  and 
declaration  therein  mentioned  (e),  still  remain  liable  to  the 
penalties  and  inconveniences  hereafter  stated ;  some  of  which 
attach  upon  popUh  recusants^  and  aome  upon  popish  reauants 
cofivicU 

IL  PopUh  Jurisdiction  abolished* 

1.  Art.  37.  The  Bishop  of  Rome  hath  no  jurisdiction  in 
this  realm  of  England. 

^.  Canon  1 .  M  ecclesiastical  persons  shall  faithfully  keep 
and  observe,  and  (as  much  as  in  them  lieth)  shall  cause  to  be 
observed  and  kept  of  others,  all  and  singular  laws  and  sta- 
tutes made  for  restoring  to  the  crown  of  this  kingdom  the 
ancient  jurisdiction  over  the  state  ecclesiastical,  and  abolishing 
all  foreign  power  repugnant  to  the  same.  And  all  ecclesi- 
astical persons  having  cure  of  souls,  and  all  other  preachers 
and  readers  of  divinity  lectures  shall  to  the  utmost  of  their 
wit,  knowledge  and  learning  purely  and  sincerely,  without 
any  colour  of  dissimulation,  teach,  manifest,  open  and  declare, 
four  times  a  year  at  least,  in  their  sermons  and  other  colla- 
tions and  lectures,  that  all  usurped  and  foreign  power  (foras- 
much as  the  same  hath  no  establishment  nor  ground  by  the 
law  of  God)  is  for  most  just  causes  taken  away  and  abolished, 
and  that  therefore  no  'manner  of  obedience  or  subjection  is 
due  unto  any  such  foreign  power. 

3.  By  the  26  Hen.  8,  c.  1,  the  king  shall  be  taken  as  the 
only  supreme  head  in  earth  of  the  Church  of  England,  and 
shall  have  and  enjoy  annexed  to  the  imperial  crown  of  this 
realm,  all  honours,  dignities,  pre-eminences,  jurisdictions,  pri- 
vileges, authorities,  immunities,  profits,  and  commodities  to 
the  said  dignity  of  supreme  head  of  the  same  church  belong- 
ing ;  and  snail  have  power  from  time  to  time  to  visit,  repress, 
redress,  reform,  order,  correct,  restrain,  and  amend  all  such 
errors,  heresies,  abuses,  ofiences,  contempts,  and  enormities 
which  by  any  spiritual  authority  may  lawfully  be  reformed,  re- 
pressed, ordered,  redressed,  corrected,  restrained,  or  amended ; 
any  usage,  custom,  foreign  laws,  foreign  authority,  prescrip- 
tion, or  any  other  thing  to  the  contrary  notwithstanding. 

4.  And  by  the  35  Hen.  8,  c.  3,  whereas  the  king  hath 
heretofore  been  and  is  justly,  lawfully,  and  notoriously  known, 
named,  {MibUshed,  and  declared,  to  be  King  0f  fin^iaiid, 
France,  and  Ireland,  defender  of  the  Faith,  and  df  the  Omnch 

((0  1  Hawk.  50.  (e)  Vide 
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of  England  and  also  of  Ireland  in  earth  supreme  head^  and 
hath  justly  and  lawfully  used  the  title  and  name  thereof,  it  is 
enacted  that  all  his  majesty's  subjects  shall  from  henceforth 
accept  and  take  the  same  his  majesty's  style  as  it  is  declared 
and  set  forth  in  manner  and  form  following,  viz, ''  Henry  the 
Eighth,  by  the  Grace  of  God  king  of  England,  France,  and 
Ireland,  defender  of  the  Faith,  and  of  the  Church  of  Bi^land 
and  also  of  Ireland  in  earth  the  supreme  head ;"  and  the  said 
style  shall  be  for  ever  united  and  annexed  to  the  imperial 
crown  of  this  realm. 

6.  And  by  the  1  Eliz.  c.  1,  s.  16,  to  the  intent  ''that  all  the 
usurped  and  foreign  power  and  authority,  spiritual  and  teail* 
poral,  may  for  ever  be  clearly  eitttiguisfaed,  and  never  to  be 
used  or  obeyed  within  this  realm,  it  is  enacted  that  no  foreign 
prince,  person,  prelate,  state,  or  potentate,  spiritual  or  tem* 
poral,  shall  at  any  time  use,  enjoy,  or  exercise  any  manner  of 
power,  jurisdiction,  superiority,  authority,  pre-eminence,  or 
privilege,  spiritual  or  ecclesiastical,  within  this  realm ;  but  t^ 
same  mall  be  clearly  abolished  for  ever ;  any  statute,  ordi- 
nance, custom,  eonstitutions,  or  any  other  matter  or  cause  what- 
soever to  the  contrary  notwithstanding." 

Sect.  17.  ^*  And  such  jurisdictions,  privileges,  superiorities, 
and  pre-eminences,  spiritual  and  ecclesiastical,  at  by  any  spi* 
ritual  or  ecclesiastical  power  or  authority  hath  been  heretofore 
or  may  lawfully  be  exercised  or  used  for  the  visitation  of  the 
ecclesiastical  state  and  persons,  and  for  reformation,  order 
and  correction  of  the  same,  and  of  all  manner  of  errors,  he* 
resies,  schisms,  abuses,  offences,  contempts,  and  enormities, 
shall  for  ever  be  united  and  annexed  to  the  imperial  crown  of 
this  realm/' 

''And  for  the  utter  extinguishment  of  all  foreign  and  usurped 
power  and  authority,  it  is  enacted  that  if  any  person  shall  by 
writing,  printing,  teaching,  preaching,  express  words,  deed,  or 
act,  advisedly,  maliciously,  and  directly  affirm,  hold,  stand  with, 
set  forth,  maintun,  or  defend  the  authority,  pre-emitience, 
power,  or  jurisdictian,  spirituid  or  ecclesiastical,  of  any  foreign 
prince,  prelate,  person,  state,  or  potentate  whatsoever,  hereto*- 
fore  claimed,  used,  or  usurped  within  this  realm ;  or  shall  ad*' 
visedly,  maliciovisly,  and  directly  put  in  ure  or  execute  any 
thing  for  the  extcdling,  advancement,  setting  forth,  mainte^ 
nance,  or  defence  of  «ny  siuch  pretended  or  usurped  jurisdic* 
tion,  power,  pre«eintnenoe,  and  authority,  or  any  part  thereof; 
he,  his  abettors,  aiders,  procurers,  and  counsellors  being 
thereof  attainted  accordhag  to  <lie  true  order  and  course  of 
the  common  laws  of  this  realm,  shall  for  the  first  offence  for- 
feit to  the  king  all  his  goods  and  chattels,  as  weH  real  as  per* 
sonal ;  and  if  be  have  not  goods  worth  SOL  he  shall  also  be 
mprisoned  for  a  year;  Mid  also  all  tjie  eoclesiastioal  promo- 
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tions  of  every  spiritual  person  so  ofiending  shall  be  void ;  for 
the  second  ofience  shall  incur  a  prismunire;  and  for  the  third 
offence  shall  be  guilty  of  high  treason.     But  no  person  shall 
be  molested  for  any  ofience  by  preaching,  teaching,  or  words, 
unless  he  be  indicted  within  one  half-year.    And  no  person 
shall  be  indicted  or  arraigned  for  any  offence  adjudged  by 
this  act,  unless  there  be  two  sufficient  witnesses  or  more  to 
testify  the  offence;  and  the  said  witnesses,  or  so  many  of 
them  as  shall  be  living  and  within  the  realm  at  the  time  of 
the  arraignment,  shall  be  brought  forth  in  person  face  to  iace 
to  ^ive  evidence  if  the  party  require  it.    And  if  any  person 
shall  happen  to  give  relief  aid,  or  comfort  to  a  person  offending 
in  any  such  case  of  pramunire  or  treason,  this  shall  not  be 
taken  to  be  an  offence,  unless  there  be  two  sufficient  witnesses 
openly  to  testify  that  the  person  had  notice  and  knowledge  of 
the  offence  committed."     Sections  27,  28,  29,  30,  31,  37,  38. 
And  by  the  23  Eliz.  c.  1,  s*  8,  the  justices  of  the  peace  may 
inquire  of  offences  within  this  act  {but  not  hear  and  determine 
the  same\  within  a  year  and  a  day  after  the  offence  committed. 
6.  And  by  the  5  Eliz.  c.  1   (which  act  is  required  to  be 
read  at  every  quarter  sessions,  leet  and  law  day,  and  once  in 
every  term,  in  the  open  hall  of  every  house  of  court  and 
chancery),  if  any  person  shall  by  writing,  printing,  preaching, 
or  teaching,  deed,  or  act,  advisedly  and  wittingly  hold  or 
stand  with,  extol,  set  forth,  maintain,  or  defend  the  autho- 
rity, jurisdiction,  or  power  of  the  bishop  of  Rome,  or  of  his 
see,  heretofore  claimed,  used,  or  usurped  within  this  realm,  or 
by  any  speech,  open  deed  or  act,  advisedly  and  wittingly  at- 
tribute any  such  manner  of  jurisdiction,  authority,  or  pre- 
eminence to  the  said  bishop  or  see  of  Rome  within  this  realm, 
he,  his  abettors,  procurers,  and  counsellors,  and  also  their 
aiders,  assistants,  and  comforters,  upon  purpose  and  to  the 
intent  to  set  forth  further  and  extol  the  said  usurped  power, 
being  thereof  lawfully  indicted  or  presented  within  one  year, 
and  convicted  or  attainted  at  any  time  after,  shall  incur  a 
prcsmunire :  and  as  well  justices  of  assize  in  their  circuits,  as 
justices  of  the  peace  in  their  quarter  or  open  sessions,  may 
inquire  thereof  as  of  other  offences  against  the  peace,  and 
shall  certify  every  presentment  thereof  into  the  King's  Bench 
within  forty  days,  if  the  term  be  then  open ;  if  not,  at  the  first 
day  of  the  full  term  next  following  the  said  forty  days,  on  pain 
of  100/. ;  and  the  justices  of  the  King's  Bench  shall  hear 
and  determine  the  same  as  in  other  cases  o{ prtBmunire.    And 
for  the  second  offence,  such  person  shall  be  guilty  of  high 
treason ;  but  not  to  work  corruption  of  blood,  disherison  of 
heirs,  or  forfeiture  of  dower:    provided  that  the  charitable 
giving  of  reasonable  alms  to  any  offender,  without  fraud  or 
covin,  shall  not  be  deemed  any  such  abatement,  procuring. 


counselling,  aiding,  assisting}  or  comforting,  as  thereby  to 
incur  any  pain  or  forfeiture  (e). 

His  Abeitars,  Procurers,  and  Counsellors,  and  also  their 
Aiders,  Assistants,  and  Comforters.] — An  indictment  against 
any  such  person  must  be,  knounng  the  principal  to  be  a  main- 
tainer  of  the  jurisdiction  of  the  pope ;  and  to  say,  against 
the  form  of  the  statute  only,  is  not  sufficient  (/). 

Charitable  giving  of  reasonable  Alms."]  —  This  special 
clause  of  giving  alms  not  to  make  an  aider  or  comforter,  if 
the  alms  be  reasonable  and  without  covin,  though  the  offender 
be  not  imprisoned  nor  under  bail,  seems  to  be  but  agreeable 
to  the  common  law ;  and  therefore  it  seems  even  by  the 
common  law,  if  a  physician  or  surgeon  minister  help  to  an 
offender  sick  or  wounded,  though  he  knew  him  to  be  an 

(e)  [When  Mr.  Canning  was  Secre-  a  party,  for  the  first  offence,  to  the 

tary  or  State  for  Foreign  Affairs,  the  penalties  of  pramunire ;  and  as  the 

Pope  sent  a  letter,  announcing  his  rope,  hy  virtue  of  his  office,  claimsi  as 

accesnon  to  the  pontificate  to  the  we  conceive,  authority,  jurisdiction 

King,  and  through  his  secretary,  to  and   pre-eminence  over   the  whole 

Mr.  Canning,  who  consulted  the  At-  Christian  Church,  and  certainly  over 

tomey  and  Solicitor  General,  as  to  the  Catholic  Church  in  this  realm; 

whether  a  reply  to  these  letters  would  and,  as  hy  the  letters,  his  elevation  to 

subject  him  to  a  pramunire,  and  re-  the  supreme  pontificate  is  in  terms 

ceived  for  answer  the  following  opi-  announced,    which,    we  apprehend, 

nion.  would  be  construed  as  importmg  such 

["  Sir,  —  We  have  had  the  honour  a  claim,  we  are  of  opinion  that  any 
of  receiving  Mr.  Planta's  letter,  answer  to  these  letters,  which  might 
stating  that  the  Pope,  having  an-  be  interpreted  into  an  implied  recog- 
nounced  to  his  majesty  his  elevation  nition  of  such  a  claim,  might  be  con- 
to  the  pontifical  throne,  in  a  letter,  of  sidered  as  bringing  the  party,  being 
which  Mr.  Planta  inclosed  to  us  a  a  subject,  writing  or  advising  it, 
copy,  with  a  translation,  accompanied  within  the  operation  of  the  above 
by  another  letter  from  the  Cardinal  statute.  It  is,  we  think,  worthy  of 
Secretaiy  of  State;  and  the  question  remark,  that  the  legislature,  bv  care- 
having  therefore  arisen,  as  to  whether  fully  adopting  the  title  of  Bishop 
any  answer  should  be  returned  by  his  of  Kome,  instead  of  that  of  Pope,  in 
majesty  and  his  government  to  this  the  various  acts  passed  since  the  lie- 
notification,  you  had  directed  him  to  formation,  seems  anxiously  to  have 
refer  the  same  to  us,  confidentiaUy,  avoided  any  such  implied  recog- 
and  to  request  we  would  favour  you  nition. 

with  our  opinion  whether,  according  ["  We  farther  think,  that  the  re- 

to  the  law  at  present  in  existence,  ference  made  in  the  Pope's  letter  to 

there  is  pramunire  in  such  a  corre-  the  Catholic  Church  in  his  Majesty's 

spondence  with  the  Pope  and  Cardinal  dominions,  and  the  recommendation 

Secretary  of  State.     In  compliance  of  the  weal  of  that  Church  to  his  ma- 

with  your  request,  we  have  carefully  jesty,   render  caution  upon  this  oc* 

perused  and  considered  the  letters  casion  particularly  necessary, 

above  referred  to,  and  beg  leave  to  [*'  We  have  the  honour  to  be,  &c. 

stote  that,  by  the  sUt.  5  Eliz.  c.  1,  [(Signed)        ''R.  Gifvord, 

8. 2,  advisedly  and  wittingly  to  attri-  "  J.  S.  Copley." 

bute,  by  any  speech,  open  deed,  or  [See  Mr.  Canning's  Speech  on  the 

act,    any    manner    of   jurisdiction,  Roman  Catholic  Question,  March  6, 

authority  or  pre-eminence  to  the  see  1827. — £d.] 

of  Rome,  or   to  any  bishop  of  the  (/)  1  H.  H.  332. 
same  see,  within  this  realm,  subjects 

VOL.  III.  t< 
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offender  even  in  treason^  this  makes  him  not  a  traitor^  for  it  is 
done  upon  the  account  of  common  humanity ;  but  it  will  be 
misprision  of  treason  if  he  know  it^  and  do  not  discover 
him(y). 

7.  Finally,  by  the  3  Jac.  c.  4,  ss.  92,  23,  if  any  person 
shalU  either  upon  the  seas  or  beyond  the  seas,  or  in  any  other 
place  within  the  king's  dominions,  put  in  practice  to  absolve, 
persuade,  or  withdraw  any  of  his  majesty's  subjects  from  their 
natural  obedience,  or  to  reconcile  them  to  the  pope  or  see  of 
Rome,  or  to  any  other  prince,  state,  or  potentate ;  or  shall  be 
willingly  so  absolved  or  withdrawn  as  aforesaid,  or  willingly 
reconciled,  or  shall  promise  obedience  to  any  such  pretended 
authority,  prince,  state,  or  potentate,  he,  his  procurers  and 
counsellors,  aiders  and  maintainers,  knowing  the  same,  shall 
be  guilty  of  high  treason. 

Sect.  24.  But  this  shall  not  extend  to  any  person  who  shall 
be  reconciled  to  the  pope  or  see  of  Rome  (for  and  touching 
the  point  of  so  being  reconciled  only)  that  shall  return  into 
this  realm,  and  thereupon  within  six  days  before  the  bishop  of 
the  diocese  or  two  justices  of  the  peace  of  the  county  where 
he  shall  arrive,  submit  himself  and  take  the  oaths  (of  allegi* 
ance  and  supremacy,  1  Will.  sess.  1,  c.  8);  which  oaths  the 
said  bishop  or  justices  shall  certify  at  the  next  sessions,  on 
pain  of  40/. 

Sect.  25.  And  persons  shall  be  tried  for  these  offences  at 
the  assizes  of  that  county,  or  in  the  King's  Bench,  and  be 
there  proceeded  against  as  if  the  treason  had  been  committed 
in  the  county  where  the  person  shall  be  taken. 

III.  Peter-pence  abolished. 

Peter-pence  was  an  annual  tribute  of  one  penny  paid  at 
Rome  out  of  every  family  at  the  feast  of  St.  Peter  (A). 

And  this  Ina,  the  Saxon  king,  when  he  went  in  pilgrimage 
to  Rome  about  the  year  740,  gave  to  the  pope,  partly  as  alms, 
and  partly  in  recompense  of  a  house  erected  in  Rome  for 
English  pilgrims  (t). 

And  this  continued  to  be  paid  generally  until  the  time  of 
King  Henry  the  Eighth,  when  it  was  enacted  that  from  thence- 
forth no  person  shall  pay  any  pensions,  censes,  portions,  peter- 
pence,  or  any  other  impositions,  to  the  use  of  the  bishop  or 
see  of  Rome  (A). 

IV.  First  Fruits  and  Tenths  taken  from  the  Pope. 

First  fruits,  annates,  or  primitice,  are  the  first  fruits  after 
the  avoidance  of  every  spiritual  living  for  one  whole  year. 

ig)  1  H.  H.  332.  (i)  God.  111^  356. 

Qi)  Gibs.  87.  (A)  25  Hen.  8,  c.  21. 
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These  have  been  paid  of  very  ancient  time ;  for  amongst  the 
laws  of  King  Ina,  who  began  bis  reign  in  the  year  712,  there 
is  an  order  for  the  payment  thereof.  But  the  pope  did  not 
obtain  to  have  them  appropriated  to  himself  until  after  the 
reign  of  King  Edward  the  First  (Z). 

Tenths,  d^nue,  are  the  tenth  part  of  the  yearly  value  of  all 
ecclesiastical  livings.  This  payment  was  exacted  from  the 
clergy  by  the  pope  in  the  reign  of  King  Edward  the  First, 
and  was  sometimes  granted  by  the  pope  to  the  kings  of  this 
realm,  especially  for  the  aid  of  the  holy  land ;  but  afterwards 
these  tenths  became  wholly  appropriated  to  the  see  of  Rome(m). 

But  by  the  S6  Hen.  8,  c  3  (n),  the  revenues  of  the  first 
and  tenths  are  for  ever  annexed  to  the  imperial  crown 
al  this  reahn.    (See  jfir^t  JFruft0  atlD  %tnt^Si.) 

V.   The  Pope^s  Presentation  to  Benefices. 

1.  By  the  ^  Edw.  S,  at.  6,  if  any  reservation,  collation,  or 
provision  be  made  by  the  court  of  Rome  of  any  archbishopric, 
bishopric,  dignity,  or  other  benefice,  in  disturbance  of  the 
rightnil  donors,  the  king  shall  present  for  that  time  if  such 
donors  shall  not  themselves  exercise  their  right :  and  if  per- 
sons lawfully  presented  shall  be  disturbed  by  such  provisors, 
then  the  said  provisors,  their  procurators,  executors,  and  no- 
taries, shall  be  attached  by  their  body,  and  brought  in  to 
answer,  and  if  thev  be  convict  they  shall  abide  in  prison  with- 
out bail,  till  they  nave  made  fine  to  the  king,  and  gree  to  the 
party  grieved,  and  before  they  be  delivered,  they  shall  make 
full  renunciation,  and  find  surety  that  they  shall  not  attempt 
such  things  in  time  to  come.  And  if  they  cannot  be  found, 
the  exigent  shall  go  against  them. 

2.  By  the  38  Edw.  S,  st.  S,  to  cease  the  perils  that  shall 
happen,  because  of  provisions  of  benefices,  it  is  ordained  that 
all  persons  obtaining  such  provisions  shall  be  punished  ac- 
cording to  the  aforesaid  statute  of  the  S5  Edw.  3,  and  they 
who  cannot  be  attached  if  they  appear  not  in  two  months, 
shall  be  punished  according  to  the  statute  of  provisors  of  the 
97  Edw.  3,  c.  1  {hereafter  following,) 

3.  By  the  12  Rich.  2,  c.  15,  no  person  shall  pass  or  send 
out  of  the  realm,  without  the  king's  licence,  to  provide  for 
hiiBself  a  benefice,  on  pain  that  such  provisor  shall  be  out  of 
the  king's  protection,  and  the  benefice  to  be  void. 

4.  And  by  the  13  Rich.  S,  st.  2,  c.  2,  if  any  shall  accept 
a  benefice  contrary  to  the  statute  of  the  25  Edw.  3,  st.  6,  he 
shall  be  banished  out  of  the  realm  for  ever,  and  his  lands 
and  goods  forfeited  to  the  king. 

5.  By  the  3  Rich.  2,  c.  3,  no  person  shall  take  to  ferm  any 

(0  4  Inst.  120;  God.  Introd.  49;        (m)  4  Inst.  120,  121. 
^^W^f  P*  2y  <^  1^'  (»)  And  also  by  1  Ells.  c.  4. 
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benefice  of  an  alien,  without  the  king*s  licence;  nor  shall 
convey  money  out  of  the  realm  for  such  ferm,  on  pain  of  being 
punished  as  by  the  statute  of  provisors  of  the  27  £dw.  3. 

6.  And  by  the  7  Rich.  2,  c.  12,  if  any  alien  shall  purchase 
and  occupy  any  benefice  without  the  king's  licence,  he  shall 
be  comprised  within  the  statute  of  the  3  Rich.  2,  c.  3,  and 
moreover  shall  incur  the  forfeitures  of  the  25  Edw.  3,  st.  5, 
c.  22  {that  he  shall  be  out  of  the  hinges  protection,) 

7.  And  finally,  by  the  16  Rich.  S,  c.  5,  which  is  the  famous 
statute  called  the  Statute  of  Prcemunire,  if  any  shall  purchase 
or  pursue,  in  the  court  of  Rome  or  elsewhere,  any  translation 
of  any  prelate  out  of  the  realm,  or  from  one  bishopric  to  an- 
other, he  shall  be  put  out  of  the  king's  protection,  his  lands 
and  goods  forfeit  to  the  king,  and  shall  be  attached  by  bis 
body  if  he  may  be  found,  and  brought  before  the  king  and 
his  council  there  to  answer,  or  else  process  to  be  made  against 
him  by  prtBtnunire  facias,  as  in  other  statutes  of  provisors. 

Shall  be  put  out  of  the  King's  Protection.'] — By  these  words, 
the  persons  attainted  in  a  writ  of  prcemunire  are  disabled  to 
have  any  action  or  remedy  by  the  king's  law  or  the  king's 
writs  ;  for  the  law  and  the  king's  writs  are  the  things  whereby 
a  man  is  protected  and  aided,  so  as  he  who  is  out  of  the  king's 
protection  is  out  of  the  aid  and  protection  of  the  law  (o). 

VI.  Appeals  to  Some. 

1.  The  statutes  concerning  the  prohibition  of  appeals  to 
Rome,  are  but  declaratory  of  the  ancient  law  of  the  realm  (p). 

2.  The  first  attempt  of  any  appeal  to  the  see  of  Rome  out 
of  England  was  by  Anselm,  Archbishop  of  Canterbury,  in  the 
reign  of  William  Rufus ;  and  yet  it  took  no  effect  (;)• 

And  the  same  is  opposed  by  the  statutes  following : 

3.  By  the  27  Edw.  3,  c.  1,  called  the  statute  of  provisors, 
all  the  people  of  the  king's  liegeance,  which  shall  draw  any 
out  of  the  realm  in  plea,  whereof  the  cognizance  pertaineth  to 
the  king's  court,  or  of  things  whereof  judgments  be  given  in 
the  king's  court,  or  which  do  sue  in  any  other  court,  to  defeat 
or  impeach  the  judgments  given  in  the  king's  court,  shall  have 
a  day  containing  the  space  of  two  months  by  warning  to  be 
made  to  them,  to  appear  before  the  king  and  his  councn,  or  in 
his  chancery,  or  before  the  kind's  justices  of  the  one  bench  or 
the  other,  to  answer  to  the  king  for  the  contempt.  And  if 
they  come  not  at  the  day  to  be  at  the  law,  they,  their  procura- 
tors, attorneys,  executors,  notaries  and  maintainers,  shall  be 
put  out  of  the  king's  protection,  and  their  lands  and  goods 
forfeit  to  the  king,  and  their  bodies  (wheresoever  they  may  be 
found)  shall  be  taken  and  imprisoned,  and  ransomed  at  the 
king's  will :  and  upon  the  same  a  writ  shall  be  made  to  take 

(o)  3  Inst  126.  (p)  4  Inst  340,  341.  (g)  4  Init.  341. 
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them  by  their  bodies^  and  to  seize  their  lands  and  goods  into 
the  king's  hands;  and  if  it  be  returned  that  they  be  not  found, 
they  shall  be  put  in  exigent  and  outlawed. 

4.  By  the  38  Edw.  3,  st.  2,  to  cease  the  perils  that  shall 
happen  because  of  citations  out  of  the  court  of  Rome,  upon 
causes  whose  co^izance  pertaineth  to  the  king's  court,  it  is 
ordained,  that  all  persons  obtaining  such  citations  shall  be 
punished  according  to  the  statute  of  the  25  Edw.  3,  st.  6;  and 
they  who  cannot  be  attached,  if  they  appear  not  in  two 
months,  shall  be  punished  according  to  the  aforesaid  statute 
of  provisors.  And  the  king,  clergy,  and  laity  do  mutually 
engage  to  stand  by  one  another  in  defence  of  this  act. 

5.  By  the  13  Rich.  2,  st.  2,  c.  3,  if  any  person  shall  bring 
or  send  into  the  realm  any  summons,  sentences,  or  excom- 
munications against  any  person  for  executing  the  statute  of 
provisors,  he  shall  be  imprisoned,  and  forfeit  his  lands  and 
goods,  and  incur  the  pain  of  life  and  member :  and  if  any  pre- 
late make  execution  thereof,  his  temporalties  shall  be  taken 
into  the  king's  hands  ;  and  if  any  person  of  less  estate  than  a 
prelate  make  such  execution,  he  shall  be  imprisoned,  and 
make  fine  and  ransom  by  the  discretion  of  the  king's  council. 

6.  By  the  statute  o{  pr(Bmuniref  16  Rich.  2,  c.  5,  if  any 
shall  purchase  or  pursue,  in  the  court  of  Rome  or  elsewhere, 
any  processes,  sentences  of  excommunication,  bulls  or  instru- 
ments, against  any  persons  executing  judgments  in  the  king's 
courts,  or  shall  bring  within  the  realm  or  receive  the  same,  he 
shall  be  put  out  of  the  king's  protection,  his  lands  and  goods 
forfeit  to  the  king,  and  shall  be  attached  by  his  body  if  he 
may  be  found,  and  brought  before  the  king  and  his  counsel 
there  to  answer,  or  else  process  to  be  made  against  him  by 
pnsmunirefaciaSf  as  in  other  statutes  of  provisors. 

Or  elsewhere.'] — It  hath  been  said,  that  suits  in  the  ecclesi- 
astical courts  within  this  realm  are  within  these  words,  if  they 
concern  matters,  the  cognizance  whereof  belongs  to  the  com- 
mon law;  as  where  a  bishop  deprives  an  incumbent  of  a 
donative,  or  excommunicates  a  man  for  hunting  in  his 
parks  (r). 

But  it  seemeth  that  a  suit  in  those  courts,  for  a  matter 
which  appears  not  by  the  libel  itself,  but  only  by  the  de- 
fendant's plea  or  other  matter  subsequent,  to  be  of  temporal 
cognizance  (as  where  a  plaintiff  libels  for  tithes,  and  the 
defendant  pleads  that  they  were  severed  from  the  nine  parts, 
by  which  they  became  a  lay  fee),  is  not  within  the  statute ; 
because  it  appears  not  that  either  the  plaintiff  or  the  judge 
knew  that  they  were  severed  («). 

7.  Finally,  by  the  24  Hen.  8,  c.  IS,  all  causes  testa- 
mentary, causes  of  matrimony,  and  divorces,  rights  of  tithes, 

(r)  1  Haw.  51.  (s)  1  Haw.  52. 
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oblations^  and  obventions  (the  knowledge  where<>f  bjr  the 
goodness  of  princes  of  this  realm,  and  by  the  laws  and  ciia- 
tom  of  the  same,  appertaineth  to  the  spiritnal  jurisdiction  of 
this  realm)  shall  be  determined  within  the  king^s  jurisdiction 
and  authority,  and  not  elsewhere;  any  foreign  inhibitions, 
appeals,  sentences,  summons,  citations,  susfpensions,  inter- 
dictions, excommunications,  restraints,  judgments,  or  other 
process,  or  impediments  whatsoever  notwithstanding.  And 
all  spiritual  persons  shall  and  may  use,  minister,  and  execute 
all  divine  services,  any  foreign  citations,  processes,  inhibi- 
tions, suspensions,  interdictions,  excommunications,  or  appeals 
touching  any  the  causes  aforesaid,  from  or  to  the  see  of  Rome, 
or  any  other  foreign  prince  or  court,  to  the  contrarv  notwith- 
standing :  and  if  they  shall,  by  the  occasion  thereof  refuse  to 
minister  the  same,  they  shall  be  imprisoned  for  a  year,  and 
make  fine  and  ransom  at  the  king's  pleasure. 

And  if  any  person,  in  any  of  the  causes  aforesaid,  shall  at- 
tempt to  procure  from  the  see  of  Rome  or  elsewhere,  any 
foreign  process  or  other  the  instruments  above-mentioned,  or 
execute  any  of  the  same,  or  do  any  thing  to  the  hindrance  of 
any  process,  sentence,  judgment,  or  determination  in  any 
courts  of  this  realm,  for  any  the  causes  aforesaid;  he,  his 
fautors,  comforters,  abettors,  procurers,  executors  and  coun- 
sellors, shall  incur  Kprmmunire,     [[See  title  SlppfftU]] 

VII.  Bringing  Bulls  and  other  Instruments  from  Rome. 

1.  By  the  25  Hen.  8,  c.  SI,  if  any  person  shall  sue  to 
the  court  or  see  of  Rome  for  any  licence,  faculty,  or  dispen- 
sation, or  put  any  of  the  same  in  execution,  he  thall  inear  a 
prcsmunire. 

S.  And  by  the  88  Hen.  8,  c.  16,  all  bulls,  breves,  faculties, 
and  dispensations,  heretofore  obtained  of  the  see  of  Rome, 
shall  be  void ;  and  shall  not  be  pleaded  in  any  court  of  (his 
realm,  on  pain  of  prtemunire. 

Yet  it  hath  been  holden,  that  the  alleging  of  an  ancient 
bull  in  order  to  induce  another  principal  matter,  whereon  to 
ground  a  title,  without  claiming  any  thing  from  the  bull  itself, 
is  not  within  this  statute  (t). 

3.  By  the  13  Eliz.  c.  2,  if  any  person  shall  use  or  put  in 
ure  any  bull,  writing  or  instrument,  written  or  printed,  of  ab- 
solution or  reconciliation  obtained  from  the  bishop  of  Rome 
or  other  person  claiming  authority  by  or  from  him ;  or  shall 
take  upon  him,  by  colour  thereof,  to  absolve  or  reconcile  any 
person,  or  to  grant  or  promise  to  any  person  any  such  abso- 
lution or  reconciliation,  by  any  speech,  preaching,  teaching, 
writing,  or  any  other  open  deed;  or  shall  willingly  reeeive 

(0  1  Haw.  51. 
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and  take  any  such  absolution  or  reconciliation ;  or  shall  obtain 
from  the  bishop  of  Rome  any  manner  of  buU^  writing,  or 
inatrument,  written  or  printed,  containing  any  thing,  matter 
or  cause  whatsoever;  or  shall  publish  or  by  any  means  put  in 
ure  any  such  bull,  writing  or  instrument;  he,  his  procurers, 
abetters  and  counsellors  to  the  fact,  and  committing  of  the 
said  ofience,  being  attainted  according  to  the  course  of  the 
laws  of  this  realm,  shall  be  adjudged  guilty  of  high  treason. 
And  all  aiders,  comforters  or  maintainers  of  any  the  said 
ofleoders,  after  committing  any  the  said  offences,  to  the  intent 
to  set  forth,  uphold  or  allow  the  execution  of  the  said  usurped 
power,  shall  incur  a  pramunire. 

And  if  any  person,  to  whom  any  such  absolution,  reconcilia- 
tion, bull,  writing,  or  instrument  shall  be  offered,  moved,  or 
persuaded  to  be  used,  put  in  ure  or  executed,  shall  conceal 
the  same  ofier,  motion  or  persuasion,  and  not  disclose  the 
same  by  writing  or  otherwise  within  six  weeks  to  some  of  the 
privy  council,  he  shall  be  guilty  of  misprision  of  high  treason. 

And  the  justice  of  the  peace  may  inquire  thereof  (but  not 
hear  and  determine  the  same)  within  a  year  and  a  day  after 
the  o&nce  committed  (tt). 

And  if  any  justice  of  the  peace  to  whom  any  the  said 
ofiences  shall  be  declared,  do  not  within  fourteen  days  signify 
the  same  to  one  of  the  privy  council,  he  shall  incur  a  pra- 
munire. 


VIII.  Popish  Boohs  and  Relics. 

1.  By  the  3  &  4  Edw.  6,  c.  10,  all  books  called  antipho- 
ners,  missals,  grailes,  processionals,  manuals,  legends,  pies, 
portuasses,  primers  in  Latin  and  English,  couchers,  journals, 
ordinals,  or  other  books  or  writings  heretofore  used  for  the 
service  of  the  church,  written  or  printed  in  the  English  or 
Latin  tongue,  other  than  such  as  shall  be  set  forth  by  the 
king's  majesty,  shall  be  clearly  and  utterly  abolished,  extin- 
guished, and  forbidden  for  ever  to  be  used  or  kept  in  this 
realm  (v). 

And  if  any  person  or  body  corporate  that  shall  have  in  his 
or  their  custody  any  of  the  said  books  or  writings,  or  any 
images  of  stone,  timber,  alabaster,  or  earth,  graven,  carved,  or 
painted,  which  have  been  taken  out  of  or  stand  in  any  church 
or  chapel,  and  do  not  destroy  the  same  images  and  every  of 
them,  and  deliver  every  of  the  same  books  to  the  mayor, 
bailiff,  constable,  or  churchwardens  of  the  town  where  such 
books  shall  be,  to  be  by  them  delivered  over  openly  within 

(u)  23  Eliz.  c.  1,  8.  8.  vol.  i.  p.  374,  and  Bishop  Gibson's 

(v)  [See  die  case  of  the  ParUkionen    AppencUx,  voL  ii.  p.  1465. — Ed.] 
^  M  Hallow,  Barkhig,  tit.  Oarci, 
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three  months  next  following  after  such  delivery,  to  the  arch- 
bishop, bishop,  chancellor,  or  commissary  of  the  diocese,  to 
the  intent  that  they  may  cause  them  immediately  after  either 
to  be  openly  burnt,  or  otherwise  defaced  and  destroyed,  [^he 
or  thet/]  shall  for  every  such  book  or  books  willingly  retained 
forfeit  to  the  king  for  the  first  ofience  twenty  shillings,  for  the 
second  four  pounds,  and  for  the  third  shall  suffer  imprison- 
ment at  the  king's  will. 

And  if  any  mayors,  bailifis,  constables,  or  churchwardens, 
do  not  within  three  months  after  receipt  of  the  same  books 
deliver  them  to  the  archbishop,  bishop,  chancellor,  or  commis- 
sary; and  if  such  archbishop,  bishop,  chancellor,  or  com- 
missary do  not,  within  forty  days  after  receipt  of  such  books, 
burn,  deface,  and  destroy  the  same ;  every  of  them  so  offend- 
ing shall  forfeit  to  the  kme  40/.  The  one-half  of  all  which 
forfeitures  shall  be  to  any  of  the  subjects  that  will  sue  for  the 
same. 

And  the  justices  of  assize  in  their  circuits,  and  justices  of 
the  peace  in  their  general  sessions,  may  enquire  of,  hear,  and 
determine  the  same. 

But  nothing  herein  shall  extend  to  any  image  or  picture,  set 
or  graven  upon  any  tomb,  in  any  church,  chapel,  or-  church- 
yard, only  for  a  monument  of  any  king,  prince,  nobleman,  or 
other  dead  person,  which  hath  not  been  commonly  reputed  and 
taken  for  a  saint. 

Also,  any  person  may  use,  keep,  and  have  any  primers  in 
the  English  or  Latin  tongue,  set  forth  by  King  Henry  VIII., 
so  that  the  sentences  of  invocation  or  prayer  to  saints  be  blotted 
or  put  out  of  the  same. 

2.  By  the  13  Eliz.  c.  2,  '^  If  any  person  shall  bring  into  the 
realm  any  token  or  thing  called  by  the  name  of  Agnus  Dei, 
or  any  crosses,  pictures,  beads,  or  such  like  vain  and  super- 
stitious things  from  the  bishop  or  see  of  Rome,  or  from  any 
person  authorized  or  claiming  authority  from  the  said  bishop 
of  Rome  to  consecrate  or  hallow  the  same ;  and  shall  deliver, 
or  cause  or  offer  to  be  delivered  the  same,  or  any  of  them,  to 
any  subject  of  this  realm,  to  be  worn  or  used ;  he,  and  also 
every  other  person  who  shall  receive  the  same  to  the  intent  to 
use  and  wear  the  same,  shall  incur  ^  prcBmunire. 

"  Provided,  that  if  any  person  to  idiom  any  such  Aanus  Dei 
or  other  the  things  aforesaid  shall  be  offered  to  be  aelivered, 
shall  apprehend  the  party  offering  the  same,  and  bring  him  to 
the  next  justice  of  the  peace,  if  he  shall  be  able  so  to  do ;  or 
for  lack  of  such  ability,  shall  within  three  days  disclose  the 
name  of  such  person  so  offering  the  same,  and  his  dwelling 

Elace  or  place  of  resort  (which  he  shall  endeavour  himself  to 
now  by  all  the  means  he  can),  to  the  ordinary  of  the  diocese 
or  to  a  justice  of  the  peace  of  the  shire  where  such  person  to 


whom  such  offer  shall  be  made  shall  be  resiant ;  and  also  if 
such  person  to  whom  such  offer  shall  be  tnade  shall  happen  to 
receive  any  such  Agnus  Dei  or  other  thing  above  remembered^ 
and  shall  in  one  day  next  after  such  receipt  deliver  the  same 
to  a  justice  of  the  peace :  in  such  case  he  shall  not  incur  any 
danger  or  penalty. 

**  And  if  any  justice  of  the  peace,  to  whom  any  the  said 
offences  shall  be  declared,  do  not  within  fourteen  days  signify 
the  same  to  one  of  the  privy  council,  he  shall  incur  a  pra- 
munire.** 

3.  By  the  3  Jac.  1,  c.  5,  s.  25,  "  No  person  shall  bring  from 
beyond  the  seas,  nor  shall  print,  sell,  or  buy  any  popish  pri- 
mers, ladies'  psalters,  manuals,  rosaries,  popish  catechisms, 
missals,  breviaries,  portals,  legends,  and  lives  of  saints,  con- 
taining superstitious  matter,  printed  or  written  in  any  language 
whatsoever,  nor  any  other  superstitious  books  printed  or  writ- 
ten  in  the  English  tongue,  on  pain  of  40s.  for  every  book,  one- 
third  to  the  king,  one-third  to  him  that  shall  sue,  and  one-third 
to  the  poor  of  the  parish  where  such  books  shall  be  found,  and 
the  said  books  to  be  burned." 

Sect.  26.  ''And  two  justices  of  the  peace  (and  mayors  within 
cities  and  towns  corporate)  may  search  the  houses  and  lodg- 
ings of  every  popish  recusant  convict,  or  of  every  person  whose 
wife  is  a  popish  recusant  convict,  for  popish  books  and  relicks 
of  popery ;  and  if  any  altar,  pix,  beads,  pictures,  or  such  like 
popish  relicks,  or  any  popish  book  or  books,  shall  be  found  in 
any  of  their  custody,  as  in  the  opinion  of  the  said  justices  (or 
mayor)  shall  be  thought  unmeet  for  such  recusant  to  have  or 
use,  the  same  shall  presently  be  defaced  and  burnt,  if  it  be 
meet  to  be  burned ;  and  if  it  be  a  crucifix,  or  other  relick  of 
any  price,  the  same  to  be  defaced  at  the  general  Quarter  ses- 
sions of  the  peace  in  the  county  where  the  same  shall  be  found, 
and  the  same  so  defaced  to  be  restored  to  the  owner." 

Note. — A  recusant f  in  general,  signifieth  any  person,  whether 
papist  or  other,  who  refuseth  to  go  to  church  and  to  worship 
God  after  the  manner  of  the  Church  of  England ;  a  popish 
recusant,  is  a  papist  who  so  refuseth ;  and  a  popish  recusant 
convict,  is  a  papist  legally  convicted  of  such  offence  (0* 
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(t)  [In  the  former  editions  of  this 
work  ttie  following  sections  were  in- 
serted at  length,  which  the  recent 
Roman   Catholic  Relief  Acts  have 
rendered  it  imnecessary  to  reprint: — 
IX.  Jesuits  and  Popish  Priests — ^refer- 
ring to  27  £liz.  c.  2 ;  35  Eliz.  c.  2; 
3  Jac.  1,  c.  5 ;  31  Geo.  3,  c.  32. 
Vide  infra,  on  this  subject,  sects. 
28  to  39  of  10  Geo.  4,  c  7 ;  sect.  4 
of2&3Will.4,  c.  115. 


X.  Sailing  or  hearing  Mass — 23  Eliz. 
c.  1 ;  3  Jac.  1,  c.  5  ;  31  Geo.  3,  c. 
32. 

XI.  Frequenting  Conventicles,  —  1 
Will.  3,  c.  18 ;  31  Geo.  3,  c.  32. 

XII.  Foreign  Education  of  Papists — 
1  Jac.  1,  c.  4;  3  Jac  1,  c.  5;  11 
&  12  Will.  3,  c.  4. 

XIII.  Popish  Children  of  Protestants 
—25  Car.  2,  c.  2;  31  Geo.  3,  c.  32. 
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IX.  Popish  Marriqge. 

1.  By  the  3  Jac.  1,  c.  5,  s.  13,  **  Every  man  being  a  popish 
recusant  convict,  who  shall  be  married  otherwise  than  in  some 
open  church  or  chapel,  and  otherwise  than  according  to  the 
orders  of  the  Church  of  England,  by  a  minister  lawfully  aatbo- 
rized,  shall  be  disabled  to  have  any  estate  of  freehold  into  any 
lands  of  his  wife  as  tenant  by  courtesy;  and  every  woman 
being  a  popish  recusant  convict,  who  shaul  be  married  in  other 
form  than  as  aforesaid,  shall  be  disabled  not  onlv  to  claim  any 
dower  of  the  inheritance  of  her  husband,  or  any  jointure  of  the 
lands  of  her  husband,  but  also  of  her  widow's  estate  and  frank- 
bank  in  any  customary  lands  whereof  her  husband  died  seised, 
and  likewise  be  disabled  to  have  any  part  of  her  husband's 
goods:  And  if  any  such  man  shall  be  married  with  any  woman 
otherwise  than  as  aforesaid,  which  woman  shall  have  no  lands 
whereof  he  may  be  entitled  to  be  tenant  by  the  courtesy,  he 
shall  forfeit  100/.,  half  to  the  king,  and  half  to  him  that  shall 
sue  in  any  of  the  king's  courts  of  record.'' 

2/  But  by  the  26  Geo.  2,  c.  38,  after  March  S5,  1754^  if 
they  shall  be  married  anywhere  in  England,  other  than  in  a 
church  or  public  chapel  (unless  by  special  licence  from  the 
Archbishop  of  Canterbury),  or  without  publication  of  banns 
or  licence,  the  marriage  shall  be  void.  And  nothing  in  the 
81  Geo.  3,  c.  8S,  shall  extend  to  repeal  any  part  of  S6  Geo.  £, 
c.  9S,  s.  IS.    [[To  the  same  effect  was  33  Geo.  8  (ti). 

[[The  severe  penalties  formerly  attached  to  the  celebration 
of  marriage  by  a  papist  between  two  protestants,  or  between  a 
a  protestant  and  papist,  are  taken  away  by  8  &  4  Will.  4^  c« 
10«  («).— Ed.;] 


XIV.  Popiih  Children  of  PapisU — 

11  &12  WiU.3,c.4. 
zv.  Papistt  not  repairing  to  Church 

^1  Eliz.c.  2;  1  Will.  3,  c.  18;  31 

Geo.  a,  c.  32;  3  Jac.  1,  c.  4;  29 

£li£.  c.  6 ;  1  Ja4s.  1,  c.  4. 

XVI.  Perverting  others,  or  being  per- 
verted to  Popery — 23  Eliz.  c.  1. 

XVII.  Entering  into  Foreign  Service 
— 3  Jac.  1,  c.  4. 

xviii.  Refusing  the  Oathi  and  Sub' 
icriptions  —  7  Jac.  1,  c.  6 ;  31 
Geo.  3,  c.  32 ;  13  Car.  2,  at.  2,  c. 
1 ;  25  Car.  2,  c.  2;  7  &  8  Will.  3, 
c.  27 ;  1  Geo.  st.  2,  c.  13. 

XIX.  Armour  and  Amnnmition  —  3 
Jac.  1,  c.  5;  1  Will.  3,  c.  15. 

XX.  Horiei— 1  WilL  3,  c.  15. 

XXI.  Popish  Baptism — 3  Jac.  1,  c  5.] 


(i<)  [The  former  editions  contained 
the  following  sections : — 

XXIII.  Popish  Burial — referring  to  3 
Jac.  1,  0.  6 ;  31  Geo.  3,  c.  32. 

XXIV.  Heirs  of  Popish  Reatsantt 
1  Jac.  l,c.  4;  1  Will.  3, c  8. 

XXV.  Popish  Wife  Recusant  convict — 
3  Jac.  1,  c.  5  ;  7  Jac.  1,  c.  6. 

XXVI.  Popish  Servants  or  Sojovmert 
— 3  Jac  1,  c  4 ;  31  Geo.  3,  c.  32. 

XXVII.  Popish  Schoolmatten — 23  Eliz. 
c.  1 ;  1  Jac.  1,  c.  4 ;  31  Geo.  3,  c. 
32.  Vide  infra,  2  &  3  Wfll.  4,  c. 
115,  and  decisions  thereupon. — 
Ed.] 

(x)  [See  title  fUsttiU^,  vol.  ii.  p. 
478,  for  the  statute  of  3  &  4  Will.  4, 
c.  102.— Ed.] 


X.  Papists  shall  not  succeed  to  the  Crown  of  this  Realm, 

1.  By  the  1  Will.  8,  sess.  S,  c.  S,  s.9,  **  Every  person  that 
shall  be  reconciled  to  or  shall  hold  communion  with  the  see  or 
Church  of  Rome^  or  shall  profess  the  popish  religion,  or  shall 
marry  a  papist,  shall  be  excluded  and  be  for  ever  incapable  to 
inherit,  possess,  or  enjoy  the  crown  and  government  of  this 
realm;  and  in  such  case  the  people  shall  be  absolved  of  theit 
allegiance;  and  the  crown  shall  descend  to  and  be  enjoyed  by 
such  person  being  a  protestant,  as  should  have  inherited  and 
enjoyed  the  same,  in  case  the  person  so  reconciled,  holding 
communion,  or  professing  or  marrying  as  aforesaid,  were  na- 
turally dead." 

Sect.  10.  **  And  every  king  and  queen  who  shall  come  to 
and  succeed  to  the  imperial  crown  of  this  kingdom,  shall  on 
the  first  day  of  the  meeting  of  the  first  parliament  next  after 
their  coming  to  the  crown,  sitting  on  the  throne  in  the  house 
of  peers  in  the  presence  of  the  lords  and  commons,  or  at  their 
coronation  before  such  person  who  shall  administer  the  coro- 
nation oath  at  the  time  of  their  taking  the  said  oath  (which 
shall  first  happen),  make  and  subscribe  the  declaration  of  the 
80  Car.  II. ;  but  if  be  or  she  shall  be  under  the  age  of  twelve 
years,  then  every  such  king  and  queen  shall  make  and  sub- 
scribe the  same  at  their  coronation,  or  at  the  first  dav  of  the 
meeting  of  the  first  parliament  as  aforesaid,  which  shall  first 
happen  after  such  king  or  queen  shall  have  attained  the  said 
age  of  twelve  years." 

S.  And  by  the  second  article  of  the  union  (6  Ann.  c.  8)  of  the 
kingdoms  of  England  and  Scotland,  ''  All  papists,  and  persons 
marrying  papists,  shall  be  excluded  flrom,  and  for  ever  inca* 
pable  to  inherit^  possess,  or  enjoy  the  imperial  crown  of  Great 
Britain,  and  the  dominions  thereunto  belonging ;  and  in  every 
such  case,  the  crown  and  government  shall  descend  to  and  be 
enjoyed  by  such  person  being  a  protestant,  as  should  have  in- 
herited and  enjoyed  the  same,  in  case  such  papist  or  person 
marrying  a  papist  was  naturally  dead." 

[;see  titles  c^utxti  ill  (Enfflanti  and  3!celan&,  and 
CfturcS  in  &cotlanli(y).— Ed.;] 

XL  Papists  shall  not  present  to  Benefices, 

1 .  By  the  3  Jac.  1,  c.  5,  s.  18,  "Every  person,  being  a  popish 
recusant  convict,  shall  be  utterly  disabled  to  present  to  any 
benefice  with  cure  or  without  cure,  prebend,  or  any  other  eccle- 
siastical living;  or  to  collate  or  nominate  to  any  free  school, 

(  v)  [In  the  former  editions  the  fol-  Hotae  of  Parliament — ^referring  to 

lowing  sectlonB  were  also  printed  at  30  Car.  2,  it  2,  &  1 ;  1  Geo.  1,  st. 

length:-—  2,  c.  13.] 
zziz.  Fapistt  9haU  n0i  sit  in  eUksf 
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hospital^  or  donative ;  or  to  grant  any  avoidance  of  any  bene- 
fice, prebend,  or  other  ecclesiastical  living." 

Sect.  19.  "  And  the  chancellors  and  scholars  of  the  Univer- 
sity of  Oxford,  so  often  as  any  of  them  shall  be  void,  shall 
have  the  presentation,  nomination,  collation,  and  donation  of 
and  to  every  such  benefice,  prebend,  or  ecclesiastical  living, 
school,  hospital,  and  donative,  in  the  counties  of  Oxford, 
Kent,  Middlesex,  Sussex,  Surry,  Hampshire,  Berkshire,  Buck- 
inghamshire, Gloucestershire,  Worcestershire,  Staffordshire, 
Warwickshire,  Wiltshire,  Somersetshire,  Devonshire,  Corn- 
wall, Dorsetshire,  Herefordshire,  Northamptonshire,  Pem- 
brokeshire, Caermarthenshire,  Brecknockshire,  Monmouth- 
shire, Cardiganshire,  Montgomeryshire,  the  city  of  London, 
and  in  every  city  and  town  being  a  county  of  itself  within  any 
of  the  limits  and  precincts  of  any  of  the  counties  aforesaid,  as 
shall  happen  to  be  void  during  such  time  as  the  patron  thereof 
shall  be  a  recusant  convict  as  aforesaid." 

Sect.  20.  "  And  the  chancellor  and  scholars  of  the  Univer- 
sity of  Cambridge  shall  have  the  presentation,  nomination, 
collation,  and  donation  of  and  to  every  such  benefice^  prebend, 
or  ecclesiastical  living,  school,  hospital,  and  donative  within 
the  counties  of  Essex,  Hertfordshire,  Bedfordshire,  Cam- 
bridgeshire, Huntingdonshire,  Suffolk,  Norfolk,  Lincolnshire, 
Rutlandshire,  Leicestershire,  Derbvshire,  Nottinghamshire, 
Shropshire,  Cheshire,  Lancashire,  Yorkshire,  the  county  of 
Durham,  Northumberland,  Cumberland,  Westmoreland,  Rad- 
norshire, Denbishire,  Flintshire,  Carnarvonshire,  Anglesey- 
shire,  Merionethshire,  Glamorganshire,  and  in  every  city  and 
town  being  a  county  of  itself  within  the  limits  and  precincts 
of  any  of  the  said  counties,  as  shall  happen  to  be  void  during 
such  time  as  the  patron  thereof  shall  be  a  recusant  convict  as 
aforesaid." 

Sect.  21.  ''  Provided,  that  neither  of  the  said  chancellors 
nor  scholars  of  either  of  the  said  universities  shall  present  or 
nominate  to  any  benefice  with  cure,  prebend,  or  other  eccle- 
siastical living,  any  such  person  as  shall  then  have  any  other 
benefice  with  cure  of  souls ;  and  if  any  such  presentation  or 
nomination  shall  be  made  of  any  such  person  so  beneficed,  the 
same  shall  be  void." 

Being  a  Popish  Recusant  convict"]  —  And  this  whether  he 
be  convicted  before  the  avoidance  or  afler ;  for  the  words  are 
general,  that  the  university  shall  present  so  often  as  any  such 
benefices  shall  be  void ;  and  avoidances  before  conviction  are 
within  the  same  mischief  as  avoidances  afler ;  and  it  would  be 
a  hard  construction  that  general  words  shall  not  be  extended 
to  remedy  all  cases  which  are  within  equal  mischief  (z). 

Shall  be  utterly  disabled.']  —  They  were  utterly  disabled 

(i)  Comyns,  182;  Gibfl.  771. 
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before,  by  being  made  excommunicate,  in  sect.  2,  as  was  ob- 
served by  Finch,  solicitor,  in  the  case  of  Knight  v.  Dauncer  ; 
and  therefore,  of  what  force  soever  institution  or  induction, 
when  given  upon  such  a  presentation,  may  be  against  stran- 
gers, there  is  no  doubt  but  the  bishop  may  refuse  to  give  it, 
and  take  the  benefit  of  the  lapse,  in  case  no  other  presents  who 
hath  right,  and  is  capable  of  presenting.  For  that  the  bishop 
in  this  case,  as  in  others,  hath  right  to  lapse,  appears  from 
hence,  that  the  statute  intended  no  more  than  to  put  the  uni- 
versities in  the  place  of  the  patron,  all  rights  which  belong  to 
others  remaining  as  they  were  before  (a). 

To  present.]  —  Hereby  the  patron  is  only  disabled  to  pre- 
sent ;  and  he  continues  patron  as  to  all  other  purposes ;  and 
therefore  he  shall  confirm  the  leases  of  the  incumbent  (&). 

Or  to  grant  an  Avoidance,]  —  But  such  person,  by  being 
disabled  to  grant  an  avoidance,  is  no  way  hindered  from  j^rant- 
ing  the  advowson  itself  in  fee,  or  for  life  or  years  bona  fide, 
and  for  good  consideration  (c). 

And  the  Chancellor  and  Scholars."] — The  two  clauses  which 
give  this  benefit  to  the  universities  respectively,  are  private 
clauses,  whereof  the  judges,  without  pleading  of  them,  cannot 
take  notice  (c?). 

So  often  as  any  of  them  shall  be  void.]  —  But  if  an  advow- 
son or  avoidance,  belonging  to  such  a  person,  come  into  the 
king's  hands,  by  reason  of  an  outlawry,  or  conviction  of  re- 
cusancy, or  the  like,  the  king,  and  not  the  university,  shall 
present  (c). 

During  suchTime  as  the  Patron  thereof  shall  be  a  Recusant 
convict.] — When  the  presentation  for  tnat  turn  is  vested  in 
the  university,  although  afterwards  the  recusant  conformeth 
himself,  or  dieth,  yet  the  university  shall  present  (/). 

2.  By  the  1  Will.  3,  c.  26,  s.  2,  "  Every  person  who  shall 
refuse  or  neglect  to  make  and  subscribe  the  declaration  of  the 
30  Car.  II.  when  the  same  shall  be  tendered  by  two  justices  of 
the  peace  as  in  the  said  act  is  mentioned  ;  or  who  shall,  upon 
notice  given  as  by  the  said  act,  refuse  or  forbear  to  appear  be- 
fore them  for  the  making  and  subscribing  thereof,  and  shall 
thereupon  have  his  name,  sirname,  and  place  of  abode  certified 
and  recorded  at  the  sessions,  every  such  person  so  recorded 
shall  be  from  henceforth  adjudged  disabled  to  make  such  pre- 
sentation, collation,  nomination,  donation,  or  grant  of  any 
avoidance  of  any  benefice,  prebend,  or  ecclesiastical  living,  as 
fully  as  if  such  person  were  a  popish  recusant  convict.  And 
the  universities  shall  have  the  presentation,  nomination,  colla- 
tion, and  donation." 

Sect.  3.  ''And  where  any  person  shall  be  seised  or  possessed 
of  any  advowson,  right  of  presentation,  collation,  or  nomination 

(a)  Gibf.  771.  (c)  Ibid.  (e)  1  Haw.  32. 

(6)  1  Haw.  32.  \d)  10  Co.  57*  (/)  10  Co.  67. 
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to  any  such  eccleBiastical  livings  free  school^  or  hospital,  as 
aforesaid,  in  trust  for  any  papist  or  popish  recusant,  who  shall 
be  convicted  or  disabled,  as  by  the  3  Jac.  1,  c.  5,  or  by  this 
act,  he  shall  be  disabled  to  present,  nominate,  or  collate  to 
any  such  ecclesiastical  living,  free  school,  or  hospital,  or  to 
grant  any  avoidance  thereof,  and  such  presentations,  nomina^ 
tions,  collations,  and  grants  shall  be  void;  and  the  universities 
shall  proceed  as  if  such  recusant  convict  or  disabled  were  seised 
or  possessed  thereof." 

Sect.  4.  **  And  if  any  trustee  or  mortgagee,  or  grantee  of 
any  avoidance  shall  present,  nominate,  or  collate,  or  cause  to 
be  presented,  nominated,  or  collated,  any  person  to  any  such 
ecclesiastical  living,  free  school,  or  hospital,  whereof  the  trust 
shall  be  for  any  recusant  convict  or  disabled,  without  giving 
notice  of  the  avoidance  in  writing  to  the  vice-chancellor  within 
three  months  next  after  the  avoidance,  he  shall  forfeit  5002. 
to  the  respective  chancellor  and  scholars  of  the  university  to 
whom  the  presentation,  nomination,  or  collation  shall  belong.'' 

Sect.  5.  **  Provided,  that  the  said  chancellors  and  scholars 
of  either  university  shall  not  present  or  nominate  to  any  bene- 
fice with  cure,  prebend,  or  other  ecclesiastical  living,  any  person 
as  shall  then  have  any  other  benefice  with  cure  of  souls ;  and 
if  any  such  presentment  shall  be  had  or  made  of  any  such  per- 
son so  benenced,  the  same  shall  be  utterly  void." 

Sect  6.  *^  And  if  any  person  so  presented  or  nominated  to 
any  benefice  with  cure,  shall  be  absent  from  the  same  above 
sixty  days  in  any  one  year,  in  such  case  the  said  benefice  shall 
be  void." 

Sect.  7.  **  Provided  always,  that  if  any  such  person  shall 
present  himself  at  the  sessions  for  that  place  where  his  name 
was  recorded,  and  shall  there  in  open  court  make  and  sub- 
scribe the  said  declaration,  and  take  the  oaths  (of  allegiance 
and  supremacy,  1  Will.  3,  c,  8),  he  shall  be  discharged  of  the 
said  disability,  and  be  enabled  to  make  such  presentment,  col- 
lation, nomination,  donation,  and  grant,  as  ii  this  act  bad  not 
been  made.*' 

S.  ^.  Refuse  cr  forbear,'] — In  the  case  of  Fitzherbert  v. 
The  University  of  Oxford,  the  party  was  summoned  to  take 
the  oaths,  but  renised  to  attend.  Upon  which  occasion  it  was 
declared  by  the  court,  that  the  judges  ought  to  be  present  at 
the  time  appointed ;  and  if  they  are  not  there,  it  is  a  good 
excuse  for  the  party,  if  the  party  attends,  but  there  is  no 
necessity  that  the  justices  should  be  present,  if  the  party  does 
not  come;  it  is  sufficient  if  they  leave  notice  at  the  place,  to 
give  them  notice  if  the  party  comes ;  and  the  party  himself  is 
obliged  to  do  the  first  act,  namely,  te  attend  at  the  time  and 
place  appointed  {ff). 

(g)  Camym,  1^3. 
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S.  And  by  tbe  12  Anne,  ttat.  2,  c.  14,  «•  1,  it  is  further 
enacted,  **  That  every  papist  or  person  making  profession  of 
the  popish  religion,  and  every  child  of  such  person  not  being 
a  protestant  umler  the  age  of  twenty-one  years,  and  every 
mortgagee,  trustee  or  person,  any  way  intrusted,  directly  or 
indirectly,  mediately  or  immediately,  by  or  for  such  papist  or 
person  making  profession  of  the  popish  religion  or  such  child 
as  aforesaid,  whether  such  trust  be  declared  by  writing  or  not, 
shall  be  disabled  to  present,  collate  and  nominate  to  any  bene- 
fice, prebend  or  ecclesiastical  living,  school,  hospital  or  donative, 
or  to  grant  any  avoidance  of  any  benefice,  prebend  or  ecclesi- 
astical living,  and  every  presentment,  collation,  nomination  and 
grant,  and  every  admission,  institution  and  induction  thereupon 
shall  be  void ;  and  the  universities  shall  have  the  presentation, 
nomination,  collation  and  donation." 

Sect.  S.  ^  And  when  any  presentation  to  any  benefice  or 
ecclesiastical  living  shall  be  brought  to  any  archbishop,  bishop 
or  other  ordinary,  from  any  person  who  shall  be  reputed  to  be, 
or  whom  such  archbishop,  bishop  or  other  ordinary  shall  have 
cause  to  suspect  to  be  a  papist  or  trustee  of  any  person  making 
profession  of  the  popish  religion,  or  suspected  to  be  such,  such 
archbishop,  bishop  or  other  ordinary  shall  tender  or  administer 
to  every  such  person  (if  present)  the  declaration  against  tran- 
substantiation  of  the  25  Car.  S,  and  if  absent,  shall  by  notice 
in  writing  to  be  left  at  the  place  of  habitation  of  such  person, 
appoint  some  convenient  time  and  place  when  and  where  such 
person  shall  appear  before  such  archbishop,  bishop  or  other 
ordinary,  or  some  persons  to  be  authorized  by  them,  by  com- 
mission under  their  seal  of  ofiice,  who  shall,  upon  such  ap- 
pearance, tender  or  administer  the  said  declaration  to  the  party 
making  such  presentation ;  and  if  he  shall  neglect  or  refuse 
to  make  and  subscribe  the  declaration  so  tendered,  or  shall 
neglect  or  refuse  to  appear  upon  such  notice,  such  presentation 
shall  be  void ;  and  in  such  case  the  archbishop,  bisnop  or  other 
ordinary  shall,  within  ten  days  after  such  nedect  or  refusal, 
send  and  give  a  certificate  under  their  seal  of  office,  of  such 
neglect  or  refusal  to  the  vice-chancellor ;  and  the  presentation 
to  such  benefice,  for  that  turn  only,  shall  be  vested  in  the  re- 
spective chancellor  and  scholars." 

Sect.  3.  "And  for  the  better  discovery  of  secret  trusts  and 
fraudulent  conveyances  made  by  papists,  it  is  enacted,  that 
when  the  presentation  of  any  person  presented  to  any  benefice 
or  ecclesiastical  living,  shall  be  brought  to  any  archbishop, 
bishop  or  other  ordinary,  he  shall,  before  he  give  institution, 
examine  the  person  presented  upon  oath,  whether  to  the  best 
and  utmost  of  his  knowledge  and  belief,  the  person  who  made 
such  presentation  be  the  true  and  real  patron,  or  made  the 
same  in  his  own  right,  or  whether  he  be  not  mediately  or 
immediately,  directly  or  indirectly,  trustee  or  any  way  intrusted 
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for  some  other,  and  whom  by  name,  who  is  a  papist  or  maketh 
profession  of  the  popish  religion,  or  the  children  of  such,  or 
for  any  other  and  whom,  or  what  he  knows,  has  heard,  or  be- 
lieves touching  the  same,  and  if  such  person  so  presented  shall 
refuse  to  be  examined,  or  shall  not  answer  directly,  the  pre- 
sentation shall  be  void." 

Sect.  4.  ''And  the  chancellors  and  scholars  of  the  respective 
universities,  to  whom  the  presentation  to  such  benefices  and 
ecclesiastical  livings  shall  belong,  in  case  the  rightful  patrons 
had  been  popish  recusants  convict,  and  their  presentees  or 
clerks,  may,  for  the  better  discovery  of  such  secret  and  frau- 
dulent trusts,  exhibit  their  bill  in  any  court  of  equity,  against 
such  person  presenting,  and  such  person  as  they  have  reason 
to  believe  to  be  the  cestui  que  trust  of  the  advowson,or  any  other 
person  whom  they  have  cause  to  suspect,  may  be  able  to  make 
any  other  or  further  discovery  of  such  secret  trust  and  practices, 
to  which  bill  the  defendants,  being  duly  served  with  process 
of  the  court,  shall  forthwith  directly  answer ;  and  if  they  shall 
refuse  or  neglect  to  answer,  in  such  time  as  shall  be  appointed 
by  the  court,  the  bill  shall  be  taken  pro  confesso,  and  be  allowed 
as  evidence  against  such  person  so  neglecting  and  refusing, 
and  his  trustees,  and  his  or  their  clerk ;  provided,  that  every 
person  having  fully  answered  such  bill,  and  not  knowing  of 
any  such  trust,  shall  be  entitled  to  his  costs  to  be  taxed  ac- 
cording to  the  course  of  the  court.'' 

Sect.  5.  "  And  the  court  where  any  quare  impedit  shall  be 
depending,  at  the  instance  of  the  said  chancellor  and  scholars, 
or  their  clerk,  being  plaintiffs  or  defendants  in  such  suit,  by 
motion  in  open  court,  may  make  a  rule  or  order  requiring 
satisfaction  upon  the  oath  of  such  patron  and  his  clerk,  who  in 
the  said  suit  shall  contest  the  right  of  the  university  to  present, 
by  examination  of  them  in  open  court,  or  by  commission  under 
the  seal  of  such  court  for  the  examination  of  them,  or  by  affi- 
davit as  the  said  court  shall  find  most  proper,  in  order  to  the 
discovery  of  any  secret  trusts,  frauds  or  practices  relating  to 
the  said  presentation ;  and  if  it  appear  to  the  court,  upon  the 
examination  of  such  patron  or  clerk,  that  the  said  patron  is 
but  a  trustee,  then  they  shall  discover  who  the  person  is  and 
where  he  lives,  and  upon  their  refusal  to  make  such  discovery, 
or  to  give  satisfaction  as  aforesaid,  they  shall  be  punished  as 
guilty  of  a  contempt  of  the  court ;  and  if  the  said  patron  or  his 
clerk  shall  discover  the  person  for  whom  the  said  patron  is  a 
trustee,  then  the  court,  on  a  motion  made  in  open  court,  shall 
make  a  rule  or  order,  that  the  person  for  whom  the  patron  is 
a  trustee,  shall,  in  the  said  court,  or  before  commissioners  to 
be  appointed  for  that  purpose  under  the  seal  of  the  said  court, 
make  and  subscribe  the  declaration  against  transubstantiation 
of  the  25  Car.  2,  and  likewise  on  pain  of  incurring  a  contempt 
of  the  said  court,  shall  give  such  further  satisfaction  upon  oath 
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relating  to  the  said  trust  as  the  court  shall  think  fit ;  and  such 
person  so  required  to  make  and  subscribe  the  said  declaration^ 
and  refusing  or  neglecting  so  to  do,  shall  be  esteemed  as  a 
popish  recusant  convict  in  respect  of  such  presentation.*' 

Sect.  6.  ''And  the  answer  of  such  patron  and  the  person  for 
whom  he  is  intrusted,  and  his  and  their  clerk  or  any  of  them, 
and  their  examinations  and  affidavits  taken  as  aforesaid  by  or- 
der of  any  court  where  such  quare  impedit  shall  be  depending, 
or  by  any  archbishop,  bishop  or  other  ordinary,  or  the  com- 
missioners as  aforesaid,  which  examinations  shall  therefore  be 
reduced  into  writing  and  signed  by  the  party  examined,  shall 
be  allowed  as  evidence  against  such  patron  so  presenting  and 
his  clerk." 

Sect.  7.  **  Provided,  that  no  such  bill,  nor  any  discovery  to 
be  made  by  any  answer  thereunto,  or  to  any  such  examination 
as  aforesaid,  shall  be  made  use  of  to  subiect  any  person  making 
such  discovery  or  not  answering  such  bill,  to  any  penalty  or  for- 
feiture, other  than  the  loss  of  the  presentation  then  in  question." 

Sect.  8.  ''  And  in  case  of  any  such  bill  of  discovery  exhi- 
bited by  the  chancellor  and  scholars  or  their  presentee,  no 
lapse  shall  incur,  nor  plenarty  be  a  bar  against  them,  in  respect 
of  the  benefice  or  ecclesiastical  living  touching  which  such  bill 
shall  be  exhibited,  till  after  three  months  from  the  time  that 
the  answer  to  such  bill  shall  be  put  in,  or  the  same  be  taken 
pro  confessOf  or  the  prosecution  thereof  deserted,  provided  that 
such  bill  be  exhibited  before  any  lapse  incurred." 

Sect.  9.  ''  And  the  chancellor  and  scholars  may  sue  a  writ 
o{  quare  impedit  by  the  name  of  chancellor  and  scholars,  or  by 
their  proper  names  of  incorporation  at  their  election." 

Sect.  10.  '*  And  in  case  of  any  such  trust  confessed  or  dis- 
covered by  any  answer  to  such  bill  or  such  examination  as  afore- 
said, the  court  may  enforce  the  producing  of  the  deeds  relating 
to  the  said  trusts,  by  such  methods  as  they  shall  find  proper." 

4.  And  by  the  11  Geo.  2,  c.  17,  s.  5,  it  is  further  enacted, 
''  That  every  grant  to  be  made  of  any  advowson  or  right  of 
presentation,  collation,  nomination  or  donation  of  and  to  any 
benefice,  prebend  or  ecclesiastical  living,  school,  hospital  or 
donative,  and  every  erant  of  any  avoidance  thereof,  by  any 
papist  or  person  making  profession  of  the  popish  religion, 
whether  such  trust  be  declared  by  writing  or  not,  shall  be  null 
and  void,  unless  such  grant  be  made  bond  fide  and  for  a  full 
and  valuable  consideration  to  and  for  a  protestant  purchaser, 
and  merely  and  only  for  the  benefit  of  a  protestant ;  and  every 
such  grantee  or  person  claiming  under  any  such  grant  shall  be 
deemed  to  be  a  trustee  for  a  papist  or  person  professing  the 
popish  religion  within  the  aforesaid  act  of  12  Anne;  and  all 
such  grantees,  and  persons  claiming  under  such  grants,  and 
their  presentees,  shall  be  compelled  to  make  such  discovery 
relating  to  such  grants  and  presentations  made  thereupon,  and 
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by  such  methods,  as  by  the  said  act.     And  every  devise  to  be 
made  by  any  papist  or  person  professing  the  popish  religion, 
of  any  such  advowson  or  right  of  presentation,  collation,  nomi* 
nation  or  donation  or  any  such  avoidance,  with  intent  to  secure 
the  benefit  thereof  to  the  heirs  or  family  of  such  papist  or 
person  professing  the  popish  religion,  shall  be  null  and  void ; 
and  all  such  devises,  and  persons  claiming  under  such  devises, 
and  their  presentees,  shall  in  like  manner  be  compelled  to  dis- 
cover, whether  to  the  best  of  their  knowledge  and  belief,  such 
devises  were  not  made  to  the  said  intent." 
Where  a  Pa-       TBut  whcre  8  papist  is  seised  of  an  advowson  as  tenant  in 
in'common"   commou  with  auothcr  person  who  is  not  disqualified  to  pre- 
flcdVatron**    scnt,  the  right  of  presentation  is  in  such  person  alone ;  for  the 
.right  of  presentation  is  given  to  the  universities  by  the  fore- 
going statutes,  only  where  one  patron,  or  all  who  have  the 
right  of  patronage,  is  or  are  disabled  by  professing  the  Roman 
Catholic  religion,  and  not  in  the  case  where  one  papist  patron 
is  disabled  and  another  patron  is  not  (h).     And  as  to  Scot- 
inScoUand,    land,  the  10  Anne,  c.  13,  enacts  by  sect.  7  as  follows,  **  And 
i^B^ct^^       whereas  the  right  of  patronage  of  churches  may  belong  to 
tokS'Se*^"**   papists,  be  it  therefore  enacted.  That  any  person  or  persons, 
Fonnaia  be-    Kuown  or  suspected  to  be  papists,  and  who  have  a  right  of 
■em,^ihe?^*   presenting  ministers,   shall   be  obliged,  at  or  before  nis  or 
wnTauon^^   their  signing  any  presentation,  to  purge  himself  of  popery,  by 
•hall  be  void,  taking  and  signing  the  formula  contained  in  the  third  act  of 
j^e^ty&cmay  the  parliament  of  Scotland,  held  in  the  year  one  thousand 
present.        scvcu  hundred,  intituled  '  An  Act  for  preventing  the  Growth 
of  Popery,'  and  in  case  such  popish  patron  or  patrons  shall 
refuse  to  take  and  subscribe  the  formula  aforesaid,  the  same 
being  tendered  to  him  or  them  by  the  sheriff  of  the  shire, 
Stewart  of  the  stewartry,  or  any  two  or  more  justices  of  the 
peace  within  their  respective  jurisdiction,  who  are  hereby  em- 
powered to  administer  the  same,  the  presentation,  and  the 
right  of  disposing  the  vacant  stipends  shall,  for  that  time,  be- 
long to  her  majesty,  her  heirs  and  successors,  who  may  pre- 
sent any  qualified  person  or  persons  within  six  months  after 
such  neglect  or  refusal ;  any  thing  in  this  present  act  or  any 
other  act  to  the  contrary  notwithstanding  (t).*^ 

[[Ail  the  provisions  of  this  section  are  confirmed  by  ss.  8 
and  16  of  10  Geo.  4,  c.  7,  vide  infra^  p.  169;  and  see  title 

enured  iti  fecotUnO*— Ed.] 

(h)  [Edioards  v.  Bishop  of  Exeter^  3  Jac.  1,  c.  5  ;  30  Car.  2,  st.  2,  c.  1 ; 

5  Bing.  N.  C.  652,  as  to  benefices  in  31  Geo.  3,  c.  32,  s.  20. 

the  presentation  of  papists  in   Sodt-  xxziii.  Shail  not  come  vnMn    Ten 

land. — £i>.]  AfUa  qf  London  — *  3  Jac.  1,  c.5 ; 

(t)  [There  were  inserted  here  in  1  Will.  3,  cc  9  &  17;   30  Car.  2, 

the  fomier  editions  of  this  work  the  st.  2,  c.  1 ;  31  Geo.  3,  c.  32. 

following  Sections: —  xxxiv.  ShaU  not  remove  abotpe  Ftve 

XXXI.  Shall  be  at   excommunicated;  Mile$from  their  Habitation  —  35 
referring  to  3  Jac.  1,  cc.  4  &  5.  Kliss.  c.  2 ;  3  Jac.  c.  5. 

XXXII.  ShaU  not  repair  to  Court  —  xxxv.  ShaU  be  disabled  at  to  Idnw^ 
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XII.  Lands  given  to  Superstitious  Uses(j). 

By  the  1  Geo.  1,  stsit.2,  0.50,  s.24y  '^All  manors^  lands, 
tenements,  rents,  tithes,  pensionsy  portions,  annuities,  and  all 
other  hereditaments  whatsoever,  and  all  mortgages,  securities, 
sums  of  money,  goods,  chattels,  and  estates,  which  have  been 
given,  granted,  devised,  bequeathed,  or  settled  upon  trust,  or 
to  the  intent  that  the  same,  or  the  profits  or  proceeds  thereof, 
shall  be  applied  to  any  abbey,  priory,  convent,  nunnery,  col- 
lege of  Jesuits,  seminary  or  school  for  the  education  of  youth 
io  the  Romish  religion  in  Great  Britain  or  elsewhere,  or  to  any 
other  popish  or  superstitious  uses,  shall  be  forfeited  to  the  » 
kiug  for  the  use  of  the  public.'*  This  act  was  passed  on  ac- 
count of  the  Rebellion  in  the  year  1715,  and  commissioners 
were  appointed  to  inquire  of  the  estates,  &c.  (k)  {I) 

* 

[|XIII.  Summary  of  the  Laws  against  Papists  before  Aprils 

1829. 

[[**  As  to  papists,  (observes  Mr.  Justice  Blackstone  (m) ),  BUckitone 
what  has  been  said  of  the  protestant  dissenters  would  hold  "^Jfj,,^ 
equally  strong  for  a  general  toleration  of  them ;  provided  their  Exteoiton  or 
separation  was  founded  only  upon  difference  of  opinion  in  re-  p«puS®°  ^ 
ligion,  and  their  principles  did  not  also  extend  to  a  subversion 
of  the  civil  government.    If  once  they  could  be  brought  to 

^^f^^  tf)ul  Offices  — *  3  Jac  c.  5 ;  tholic  priests,  for  the  benefit  of  tbeir 

7  £  8  Will.  3,  c. 24;  1  Geo.  1,  at.  2,  prayers  to  the  soul  of  testatrix,  to  be 

c  13;  25  Car.  2,  c.  2;  31  Geo.  3,  void,  as  contrary  to  the  meaning,  if 

e.32;  9  Geo.  2,  c.  26.    Vide  infra,  not  the  letter,  of  1  £dw.  VI.  against 

Si  to  ihk  exduakm  fiom  offices  in  saperstitious  uses,  vide  infra,  p.  180. 

RcrWflstral  Courti,  seet.  16  of  10  — .£o.l 

Geo.  4,  c  7.  (k)  T  Vide  infra^  the  decisions  on 

zixvi(a).    Shall  not  be  Executors,  thissuWt,  pp.  163-— 176.— £d.] 

Admniitrators  or  Guardiant  —  3  (/)   [Here   were   inserted  in    the 

Jac  1,  c.  6.  former  editions  of  this  work  the  fql- 

nzvi  (a).  Pmpisti,  to  ^oy  Lands,  lowing  sections : — 

mtf  take  mid  suh$cribe  the  Oath  zli.  presentment  of  Papists  to  the 

preicrtM&/ 18  Geo.  3,  c.  60.  Courts  Spiritual  and    Temporal; 

Toxm.  InroUing Deeds  and  Wills  of  referringto  1  Can.  110;  2Can.l]4; 

Papists  ^  3  Geo.  1,  c.  18;    21  3  Jac.c.4;  31  Geo.  3,  c.32. 

G«K  3y  e.  51 ;  31  Gtoo.  3,  c.  32;  zlix.  Information  against  Papists  not 

10  Geo.  1,  e.  4.  restrained  to  the  proper  Omnty — 
xxxTiii.  RegisUring  Estates  of  Pa-  21  Jac.  1,  c.  4. 

JMte  —  1  Geo.  1,  St.  2,  cc.  13  &  xliii.  Peers,  how  to  be  tried  in  cases 

95;  30  Car.  2;   3  Geo.  1,  c.  18;  qf  Recusancy. 

11  9t  12  WiD.  3,  e.  4;  1  Jac.  1,  xlit.  Papists  conforming  —  1  Jac. 
«*4;81Qeo.a,c32;  lGeo.l,  St  l,c.4;  11  Geo.  2,  c.  17; 31  Geo. 
3>c.55;3Geo.l»&18;35Geo.3,  3, c. 32 ;  Wilk.  Can.  v. 4,  p.  660. 

c*  99.  XLV.  Saving  of  the  Ecdenastical  Jvr 

xxuz.  Papitts  to  pay  double  Taxes,  risdiction^31  Geo.  3,  c.  32;    11 

—  81  Gea  3,  c.  32.]  &  12  Will.  3,  c.  4;    18  Geo.  3, 

0)  [i«  the  ease  of  fVest  y.  Shut-^  c.  60 ;  31  Geo.  3,  c.  32. 

iismmth,  SMvl.  fcK.  684,  the  present  xlvi.  Summary  of  31  Geo.  3,  c.  32.] 

Lofd  ChaMdlor  (then  Master  of  the  (m)  [Comm.  vol  iii.] 
^Hs)  held  a  bequest  to  Roman  Ca- 
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renounce  the  supremacy  of  the  pope,  they  might  quietly  enjoy 
their  seven  sacraments,  their  purgatory,  and  auricular  confes- 
sion; their  worship  of  relics  and  images;  nay  even  their  tran- 
substantiation.  But  while  they  acknowledge  a  foreign  power 
superior  to  the  sovereignty  of  the  kingdom,  they  cannot  com- 
plain if  the  laws  of  that  kingdom  will  not  treat  them  upon  the 
footing  of  good  subjects. 
The  three  [["  Let  US  therefore  now  take  a  view  of  the  laws  in  force 

pLphS  Sfr  against  the  papists ;  who  may  be  divided  into  three  classes, — 
Uwtwuch^  persons  professing  popery,  popish  recusants  convict,  and 
fomieriyaf-  popish  pHcsts.  1.  Pcrsous  profcssiug  the  popish  religion, 
^Viewed.  *  bcsidcs  the  former  penalties  for  not  frequenting  their  parish 
church,  are  disabled  from  taking  their  lands  either  by  descent 
or  purchase,  after  eighteen  years  of  age,  until  they  renounce 
their  errors ;  they  must  at  the  age  of  twenty-one  register  their 
estates  before  acquired,  and  all  future  conveyances  and  wills 
relating  to  them;  they  are  incapable  of  presenting  to  any 
advowson,  or  granting  to  any  other  person  any  avoidance  of 
the  same  ;  they  may  not  keep  or  teach  any  school  under  pain 
of  perpetual  imprisonment ;  and,  if  they  willingly  say  or  hear 
mass,  they  forfeit  the  one  two  hundred,  the  other  one  hundred 
marks,  and  each  shall  suffer  a  year's  imprisonment.  Thus 
much  for  persons,  who,  from  the  misfortune  of  family  pre- 
judices or  otherwise,  have  conceived  an  unhappy  attachment 
to  the  Romish  Church  from  their  infancy,  and  publicly  profess 
its  errors.  But  if  any  evil  industry  is  used  to  rivet  these 
errors  upon  them,  if  any  person  sends  another  abroad  to  be 
educated  in  the  popish  religion,  or  to  reside  in  any  religious 
house  abroad  for  that  purpose,  or  contributes  to  their  main- 
tenance when  there ;  both  the  sender,  the  sent,  and  the 
contributor,  are  disabled  to  sue  in  law  or  equity,  to  be  exe- 
cutor or  administrator  to  any  person,  to  take  any  legacy  or 
deed  of  gift,  and  to  bear  any  office  in  the  realm,  and  shall 
forfeit  all  their  goods  and  chattels,  and  likewise  all  their  real 
estate  for  life.  And  where  these  errors  are  also  aggravated 
by  apostacy  or  perversion,  where  a  person  is  reconciled  to  the 
see  of  Rome,  or  procures  others  to  be  reconciled,  the  offence 
amounts  to  high  treason.  2,  Popish  recusants,  convicted  in  a 
court  of  law  of  not  attending  the  service  of  the  Church  of 
England,  are  subject  to  the  following  disabilities,  penalties 
and  forfeitures,  over  and  above  those  before  mentioned.  They 
are  considered  as  persons  excommunicated ;  they  can  hold  no 
office  or  employment;  they  must  not  keep  arms  in  their 
houses,  but  the  same  may  be  seized  by  the  justices  of  the 
peace;  they  may  not  come  within  ten  miles  of  London,  on 
pain  of  100/. ;  they  can  bring  no  action  at  law,  or  suit  in 
equity ;  they  are  not  permitted  to  travel  above  five  miles  from 
home,  unless  by  licence,  upon  pain  of  forfeiting  all  their  goods ; 
and  they  may  not  come  to  court  under  pain  of  1002.     No 
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marriage  or  burial  of  such  recusant,  or  baptism  of  his  child^ 
shall  be  had  otherwise  than  by  the  ministers  of  the  Church  of 
England,  under  other  severe  penalties.  A  married  woman, 
when  recusant,  shall  forfeit  two-thirds  of  her  dower  or  jointure, 
may  not  be  executrix  or  administratrix  to  her  husband,  nor 
have  any  part  of  his  goods ;  and  during  the  coverture  may  be 
kept  in  prison,  unless  her  husband  redeems  her  at  the  rate  of 
lOi.  a  month,  or  the  third  part  of  all  his  lands.  And  lastly,  as 
a,  feme  covert  recusant  may  be  imprisoned,  so  all  others  must, 
within  three  months  after  conviction,  either  submit  and  re- 
nounce their  errors,  or,  if  required  so  to  do  by  four  justices, 
roust  abjure  and  renounce  the  realm :  and  if  they  do  not  depart, 
or  if  they  return  without  the  king's  licence,  they  shall  be  guilty 
of  felony,  and  suffer  death  as  felons  without  benefit  of  clergy. 
There  is  also  an  inferior  species  of  recusancy,  refusing  to 
make  the  declaration  against  popery  enjoined  by  statute  30 
Car. 2,  St.  2,  when  tendered  by  the  proper  magistrate,  which, 
if  the  party  resides  within  ten  miles  of  London,  makes  him 
an  absolute  recusant  convict;  or,  if*  at  a  greater  distance,  sus- 
pends him  from  having  any  seat  in  parliament,  keeping  arms 
in  his  house,  or  any  horse  above  the  value  of  five  pounds. 
This  is  the  state,  by  the  laws  now  in  being  (/),  of  a  lay  papist. 
But,  S.  The  remaining  species  or  degree,  viz.  popish  priests, 
are  in  a  still  more  dangerous  condition.  For  by  statute  11  & 
\2  Will.  3,  c.  4,  popish  priests  or  bishops,  celebrating  mass  or 
exercising  any  part  of  their  functions  in  England,  except  in 
the  houses  of  ambassadors,  are  liable  to  perpetual  imprison^ 
ment.  And  by  the  statute  27  Eliz.  c.  2,  any  popish  priest, 
born  in  the  dominions  of  the  crown  of  England,  who  shall 
come  over  hither  from  beyond  sea,  unless  driven  by  stress  of 
weather  and  tarrying  only  a  reasonable  time  (m),  or  shall  be  in 
England  three  days  without  conforming  and  taking  the  oaths, 
is  guilty  of  high  treason :  and  all  persons  harbouring  him  are 
guilty  of  felony  without  the  benefit  of  clergy. 

[[''  This  is  a  short  summary  of  the  laws  against  the  papists.  The  oHcinmi 
under  their  three  several  classes,  of  persons  professing  the  orthoMUwi 
ponish  religion,  popish  recusants  convict,  and  popish  priests.  |h<[*p^^riety 
Of  which  the  President  Montesquieu  observes  (n),  that  they  are  5JJ5J"^"*"« 
so  rigorous,  though  not  professedly  of  the  sanguinary  kind,  eoottdered.'^ 
that  they  do  all  the  hurt  that  can  possibly  be  done  in  cold 
blood.     But  in  answer  to  this  it  may  be  observed,  what  fo- 
reigners who  only  judge  from  our  statute  book  are  not  fully 
apprised  of,  that  these  laws  are  seldom  exerted  to  their  utmost 
rigour ;  and,  indeed,  if  they  were,  it  would  be  very  difficult  to 

(/)  [Stat.  23  Eliz.  c.  1 ;  27  Eliz.  c.  2 ;    c.  55 ;  3  Geo.  1,  c.  18 ;  12  Geo.  2, 

29  Eliz.  c.  6 ;  35  Eliz.  c.  2 ;  1  Jac.  1,    c.  17.] 

C.4;  3  Jac.  1,  c.  4&5;   7  Jac.  1,        (m)  [5ir iSi'man  C/ar/c*i rose,  Latch, 

c.  6 ;  3  Car.  1,  c.  3  ;  25  Car.  2,  c.  2 ;  1.    He  kept  a  Jesuit  in  his  house  for 

30  Car.  2,  8t.2 ;  1  Will.  &  Mar.  c.  9,  a  week,  knowing  him  to  be  a  Jesuit. 
15,  &26;  11  &  12  Will.  3,  c.  4;  12  —Ed.] 

Ann.  St  2,  c.  14 ;  1  Geo.  1,  at  2,        (n)  [Sp.  L.  b.  19,  c  27.] 


166  l^opet;. 

excuse  them.  For  they  are  rather  to  be  accounted  for  from 
their  history,  and  the  urgency  of  the  times  which  produced 
them^  than  to  be  approved,  upon  a  cool  review,  as  a  standing 
system  of  law.  The  restless  machinations  of  the  Jesuits 
during  the  reign  of  Elizabeth,  the  turbulence  and  uneasiness 
of  the  papists  under  the  new  religious  establishment^  and  the 
boldness  of  their  hopes  and  wishes  for  the  succession  of  the 
Queen  of  Scots,  obliged  the  parliament  to  counteract  so  dan- 
gerous a  spirit  by  laws  of  a  great,  and  then  perhaps  necessary, 
severity.  The  powder-treason,  in  the  succeeding  reign,  strudL 
a  panic  into  James  I.,  which  operated  in  different  ways :  it 
occasioned  the  enacting  of  new  laws  against  the  papists ;  but 
deterred  him  from  putting  them  in  execution.  The  intrigues 
of  Queen  Henrietta  in  the  reign  of  Charles  the  First,  the 
prospect  of  a  popish  successor  in  that  of  Charles  the  Second, 
the  assassination-plot  in  the  reign  of  King  William,  and  the 
avowed  claim  of  a  popish  pretender  to  the  crown  in  that  and 
subsequent  reigns,  will  account  for  the  extension  of  these 
penalties  at  those  several  periods  of  our  history.  But  if  a 
time  should  ever  arrive,  and  perhaps  it  is  not  very  distant, 
when  all  fears  of  a  pretender  shall  have  vanished,  and  the 
power  and  influence  of  the  pope  shall  become  feeble,  ridiculous, 
and  despicable,  not  only  in  England  but  in  every  kingdom  of 
Europe ;  it  probably  would  not  then  be  amiss  to  review  and 
soften  these  rigorous  edicts ;  at  least  till  the  civil  principles  of 
the  Roman  Catholics  called  again  upon  the  legislature  to 
renew  them :  for  it  ought  not  to  be  left  in  the  breast  of  every 
merciless  bigot  to  drag  down  the  vengeance  of  these  occasiond 
laws  upon  inoffensive,  though  mistaken  subjects ;  in  opposition 
to  the  lenient  inclinations  al  the  civil  magistrate,  and  to  the 
destruction  of  every  principle  of  toleration  and  religious  liberty. 
uowfirthoie  \^"  This  hath  partly  been  done  by  statute  18  Geo.  3,  c.  60, 
been  miti-  with  regard  to  such  papists  as  duly  take  the  oath  therein  pre- 
Seo?3*^:?«>.  scribed,  of  allegiance  to  his  majesty,  abjuration  of  the  Pre- 
tender, renunciation  of  the  pope's  civil  power,  and  abhorrence 
of  the  doctrines  of  destroying  and  not  keeping  faith  with 
heretics,  and  deposing  or  murdering  princes  excommunicated 
by  authority  of  the  see  of  Rome :  in  respect  of  whom  only, 
the  statute  of  11  &  12  Will.  3  is  repealed,  so  far  as  it  disables 
them  from  purchasing  or  inheriting,  or  authorizes  the  appre- 
hending or  prosecuting  the  popish  clergy,  or  subjects  to  per- 
petual imprisonment  either  them  or  any  teachers  of  youth  (o)." 
[[Upon  these  statutes  against  papists,  before  they  were  miti- 
gated by  the  18  Geo.  3,  Lord  Af  ansfield  observes,  that  they 
were  thought;  when  they  passed,  necessary  to  the  safety  of 
the  state,  and  are  defensible  on  no  other  ground ;  and  that  Uie 
political  object  which  the  legislature  had  in  view  was  to  take 
from  the  Roman  Catholics  that  weight  and  influence  which  is 
naturally  connected  with  landed  property^  beyond  what  personal 

(o)  [Bl  Com.  by  Hov.  8s  ByL  66—68.] 


€8t«le  can  give  (p\  Their  effect  is  thus  emphatically  described 
by  Mr,  Burke  (9)  (writing  probably  in  the  year  1765),  "  Ire- 
land is  at  this  hour  full  <^  penalties  and  full  of  papists/' 

[[By  the  nineteenth  section  of  the  31  Geo.  3,  c.  32,  s.  13»  it  Howformui. 
was  provided  that  nothing  contained  in  it  should  make  ^*  it  Slla  a^^ef  n. 
lawful  to  found,  endow  or  establish  any  religious  order  or 
society  of  persons  bound  by  monastic  or  religious  vows  ;  or  to 
£Mind,  «ndow  or  establish  any  school,  academy  or  college,  by 
persons  professing  the  Roman  Catholic  religion  within  these 
realms  or  the  dominions  thereunto  belonging ;  and  that  all 
ttses,  trusts  and  dispositions,  whether  of  real  or  personal  pro- 
perty, which  immediately  before  the  twenty-fourth  day  of 
Jnnei  1791,  should  be  deemed  to  be  superstitious  or  unlawful, 
shoald  continue  to  be  so  deemed  and  taken."  Courts  of 
Equity  both  before  and  after  this  act  have  held  a  disposition 
for  the  purpose  of  bringing  up  and  educatii^  children  in  the 
Roman  Catholic  religion  in  England  to  be  clearly  unlawful, 
Mid  refused  to  carry  it  into  e^ct  (r).  And  it  would  seem  to 
be  equally  illegal  by  the  law  of  Ireland  («).    Vide  infra^  p.  176. 

[[The  next  statute  was  the  4S  Geo.  3,  c^  30,  the  provisions  And  by  43 
of  which,  in  fact,  rendered  the  removal  of  the  remaining  dis-  ^^'  *  ^' 
qualifications  a  matter  of  certainty  at  no  distant  period*  By  it 
all  the  severe  and  cruel  restrictions  and  penalties  enumerated 
by  the  learned  judge,  are  removed  from  those  Roman  Catho- 
lics who  are  willing  to  comply  with  the  requisitions  of  that 
statute,  which  are»  that  they  must  appear  at  some  of  the  courts 
of  Westminster,  or  at  the  quarter  sessions  held  for  the  county, 
city  or  place  where  they  shall  reside,  and  shall  make  and  sub- 
scribe a  declaration^  that  they  profess  the  Roman  Catholic 
religion,  and  also  an  oath  which  is  exactly  similar  to  that  re- 
quired by  the  18  Geo.  3,  c.  60.  Of  this  declaration  and  oath 
being  duly  made  by  any  Roman  Catholic,  the  officer  of  the 
court  shall  grant  him  a  certificate;  and  such  officer  shall  yearly 
transmit  to  the  privy  council  lists  of  all  persons  who  have  thus 
qualified  themselves  within  the  year  in  his  respective  court. 
The  statute  then  ^ovides,  *'  that  a  Roman  Catholic  thus  quali- 
fied, ^all  not  be  prosecuted  under  any  statute  for  not  repair- 
ing to  a  parish  church,  nor  shall  he  be  prosecuted  for  being 
a  papist,  nor  for  attending  or  performing  mass  or  other  cere- 
monies of  the  Church  of  Rome  ;  provided  that  no  place  shall 
be  allowed  for  an  assembly  to  celebrate  such  worship  until  it 
is  certified  to  the  session,  nor  shall  any  minister  officiate  in  it 
until  his  name  and  description  are  recorded  there.    And  no 

(p)  Cowp.  466 ;  Foone  v.  EUfunt,  (<)  [Att,  Oen.  v.  Power,  1  BsU  & 

Trin.  16  G.3.  Beatit^,  14S;  and  the  Irish  statutes 

(q)   [See  Tracts  relative   to    the  therein  cited :  Jack  dem.  M*Guirk  v. 

Laws    against   Popery    in    Ireland,  il«t'%,  2  Hudson  &  Brooke,  301. — 

vol.  i%.  of  Burtce*B  Works.]  Ed.] 

(r)  iCaryv,  Abbot  (Sir  W.  Grant), 
7  Y^  490.] 
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Provisions  of  such  placc  of  assembly  shall  have  its  doors  locked  or  barred 
c.  30!***  '      during  the  time  of  meeting  or  divine  worship." 

[[And  if  any  Roman  Catholic  whatever  is  elected  constable, 
churchwarden^  overseer,  or  into  any  parochial  office,  he  may 
execute  the  same  by  a  deputy,  to  be  approved  as  if  he  were  to 
act  for  himself  as  principal.  But  every  minister  who  has  qua- 
lified, shall  be  exempt  from  serving  upon  juries,  and  from 
being  elected  into  any  parochial  office.  And  all  the  laws  for 
frequenting  divine  service  on  Sundays  shall  continue  in  force, 
except  where  persons  attend  some  place  of  worship  allowed  by 
this  statute  or  the  Toleration  Act  of  the  dissenters,  1  Will.  &  M. 

[[And  if  any  person  disturb  a  congregation  allowed  under 
this  act,  he  shall,  as  for  disturbing  a  dissenting  meeting,  be 
bound  over  to  the  next  sessions,  and  upon  conviction  there 
shall  forfeit  twenty  pounds. 

[[But  no  Roman  Catholic  minister  shall  officiate  in  any 
place  of  worship  having  a  steeple  and  a  bell,  or  at  any  funeral 
in  a  church  or  churchyard,  or  shall  wear  the  habits  of  his 
order,  except  in  a  place  allowed  by  this  statute,  or  in  a  private 
house,  where  there  shall  not  be  more  than  five  persons  besides 
the  family.  This  statute  shall  not  exempt  Roman  Catholics 
from  the  payment  of  tithes,  or  other  dues,  to  the  church  ;  nor 
shall  it  aifiect  the  statutes  concerning  marriages,  or  any  law 
respecting  the  succession  to  the  crown.  No  person  who  has 
qualified  shall  be  prosecuted  for  instructing  youth,  except  in 
an  endowed  school,  or  a  school  in  one  of  the  English  univer- 
sities ;  and  except  also,  that  no  Roman  Catholic  schoolmaster 
shall  receive  into  his  school  the  child  of  any  protestant  father ; 
nor  shall  any  Roman  Catholic  keep  a  school  until  his  or  her 
name  be  recorded  as  a  teacher  at  the  sessions. 

[[But  no  religious  order  is  to  be  established;  and  every 
endowment  of  a  school  or  college  by  a  Roman  Catholic  shall 
still  be  superstitious  and  unlawful.  And  no  person  henceforth 
shall  be  summoned  to  take  the  oath  of  supremacy,  and  the 
declaration  against  transubstantiation.  Nor  shall  Roman 
Catholics  who  have  qualified  be  removable  from  London  and 
Westminster ;  neither  shall  any  peer  who  has  qualified  be 
punishable  for  coming  into  the  presence  or  palace  of  the  king 
or  queen.  And  no  papists  whatever  shall  be  any  longer 
obliged  to  register  their  names  and  estates,  or  enrol  their  deeds 
and  wills.  And  every  Roman  Catholic  who  has  qualified  may 
be  permitted  to  act  as  a  barrister,  attorney  and  notary. 

[^After  the  union  of  Great  Britain  and  Ireland,  the  removal 
of  the  remaining  disqualifications  from  Roman  Catholics,  the 
chief  of  which  was  their  ineligibility  as  members  of  parlia- 
ment, became  the  subject  of  frequent  debate  in  both  nouses 
of  parliament.  The  advocates  for  their  removal  triumphed 
on  several  occasions  in  the  House  of  Commons  {s),  but  never 

(s)  [In  1813  the  question  was  car-    brought    forward   by   Mr.   Grattan. 
ried  by  its  largest  majority,  159,  when    See  the  speeches  of  Messrs.  Grattan, 
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in  the  House  of  Lords  till  the  year  1829^  when  all  civil  dis- 
abilities (except  the  few  which  are  specified  in  sections  IS,  15, 
16^  17,  18  of  the  first  of  the  following  statutes)  were  repealed. 

[^XIV.  Roman  Catholic  Relief  Acts. 

[[The  10  Geo.  4,  c.  7,  intituled  "  An  Act  for  the  Relief  of 
His  Majesty's  Roman  Catholic  Subjects/'  which  was  passed 
on  the  13th  April,  1829,  enacted  as  follows : 

S"  Whereas  by  various  acts  of  parliament  certain  restraints  and  provuioot  or 
isabilities  are  imposed  on  the  Roman  Catholic  subjects  of  his  ma-  10  Geo.  4, 
jesty,  to  which  other  subjects  of  his  majesty  are  not  liable :  and       c.  7. 
whereas  it  is  expedient  that  such  restraints  and  disabilities  shall  be 
from  henceforth  discontinued  :  and  whereas  by  various  acts  certain 
oath  and  certain  declarations,   commonly  called  the  declaration 
against  transubstantiation,  and  the  declaration  against  transub- 
stantiation  and  the  invocation  of  saints  and  the  sacrifice  of  the  mass, 
as  practised  in  the  Church  of  Rome,  are  or  may  be  required  to  be 
taken,  made,  and  subscribed  by  the  subjects  of  his  majesty,  as 
qualifications  for  sitting  and  voting  in  parliament,  and  for  the  en- 
joyment of  certain  offices,  franchises,  and  civil  rights :  be  it  en- 
actedy  &c.  that  from  and  after  the  commencement  of  this  act  all  Acu  niaUoK 
such  parts  of  the  said  acts  as  require  the  said  declarations,  or  either  !u>n7|^Bt 
of  them,  to  be  made  or  subscribed  by  any  of  his  majesty's  subjects,  TrmnrataUQ. 
as  a  qualification  for  sitting  and  voting  in  parliament,  or  for  the  |!^m.'*' 
exercise  or  enjoyment  of  any  office,  franchise,  or  civil  right,  be 
and  the  same  are  (save  as  hereinafter  provided  and  excepted) 
hereby  repealed." 

[Sect.  2.  "  That  from  and  after  the  commencement  of  this  act  Roman  Ca- 
it  shall  be  lawful  for  any  person  professing  the  Roman  Catholic  ^^^^  ^y. 
religion,  being  a  peer,  or  who  shall  after  the  commencement  of  this  piriumcot/ 
act  be  returned  as  a  member  of  the  House  of  Commons,  to  sit  and  ^ul!^/"'  ^^ 
vote  in  either  house  of  parliament  respectively,  being  in  all  other  Oath, 
respects  duly  qualified  to  sit  and  vote  therein,  upon  taking  and 
subscribing  the  following  oath,  instead  of  the  oaths  of  allegiance, 
supremacy,  and  abjuration  : 

r '  'I  A.  B.  do  sincerely  promise  and  swear,  that  1  will  be  faithful 
and  bear  true  allegiance  to  his  majesty  King  George  the  Fourth, 
and  will  defend  him  to  the  utmost  of  my  power  against  all  con- 
spiracies and  attempts  whatever,  which  shall  be  made  against  his 
person,  crown,  or  dignity  ;  and  I  will  do  my  utmost  endeavour  to 
disclose  and  make  known  to  his  majesty,  his  heirs  and  successors, 
all  treasons  and  traitorous  conspiracies  which  may  be  formed 
against  him  or  them :  and  I  do  faithfully  promise  to  maintain,  sup- 
port, and  defend,  to  the  utmost  of  my  power,  the  succession  of 
the  crown,  which  succession,  by  an  act,  intituled,  '  An  Act  for  the 
further  Limitation  of  the  Crown,  and  better  securing  the  Rights 
and  Liberties  of  the  Subject,'  is  and  stands  limited  to  the  Princess 

Flunkett,  and  Canning,  and  of  Lords  parliament,  of  which  they  were  de- 

Grenville  and  Welledey,  in  Hansard's  prived  by  30  Cor.  2,  contains  an  ad- 

Parliamentarv  Debates.    Tlie  nieech  minible  historical  summary  of  the 

of  Mr.  Canumg  (30th  April,  1822)  origin  and  growth  of  the  penal  laws 

on  bringing  in  a  bill  for  restoring  to  against  papists. — £d.^ 
Roman  Catholic  peers  their  seats  in 
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10  Geo.  4,    Sophia,  EkotiaefiMi  of  Hmovori  mid  tke  heira  of  her  boAf,  b^ing 
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protestants ;  hereby  utterly  renouncing  and  abjuriog  any  obedi* 
ence  or  allegiance  unto  any  other  person  claiming  or  fnreteoding 
a  right  to  the  crown  of  this  realm  :  and  I  do  further  declare,  that 
it  is  not  an  article  of  my  faith,  and  that  I  do  renounce,  reject,  and 
abjure  the  opimen,  that  prinoM  •exooMBMinicated  or  deprived  by 
the  pope  or  any  other  authority  of  the  see  of  Rome,  may  be  de- 
posed or  murdered  by  their  subjects,  or  by  any  person  whataeever : 
and  I  do  declare,  that  I  do  not  believe  uat  the  pope  of  Rome,  or 
any  other  foreign  prince,  prelate,  person,  state,  or  potentate  liadi 
or  ou^ht  to  have  any  temporal  or  civil  jurtBdiolion«  power,  vdperi^ 
ority,  or  pre-eminenoe,  direoUy  or  indirectly,  within  this  realm. 
I  do  swear,  that  I  will  d€4end  to  the  utmoat  of  my  power  the  set- 
tlement of  property  within  this  realm,  as  establish^  by  the  laws : 
and  I  do  hereby  disclaim,  disavow,  and  solemnly  abjure  offiy  inten- 
tion to  subvert  the  present  cbnrdi  estaWsbmeBt,  as  settled  by  law 
within  this  realm  :  and  I  do  solemnly  swear,  that  1  never  will  ex- 
ercise any  privilege  to  which  I  am  or  may  beoome  entitled,  to  dis- 
turb or  weaken  the  Protestant  religion  or  Protestant  gotemment 
in  the  United  Kingdom.  And  I  do  s<^mnly,  in  the  presence  of 
Ood,  profess,  testify,  and  dedave,  that  I  da  make  this  deelaratioB, 
and  every  part  thereof,  in  the  piMn  and  ordtnstry  sense  of  the 
words  of  this  oath,  without  any  evaaion,  eqwivocation,  or  mental 
reservation  whatsoever.  .  S^  j^^^p  ^^  q^.  . 

The  Name  oi  [Sect.  3.  **  That  wherever,  in  the  «ath  hereby  appoHVted  and 
for  oie^Tkn?  ^^  forth,  the  name  of  his  present  mi^esty  is  expressed  or  relbrred 
beiag  to  be  to,  the  name  of  the  sovereign  of  tbis  kingdom  for  iht  time  being, 
ned  in  the  ^^^  virtue  of  the  act  for  the  further  limitation  of  the  crown  and 
better  securing  the  rigbts  and  liberties  of  the  subject,  shall  be  sub- 
stituted from  time  to  time,  with  proper  words  of  reference  thereto." 
No  BonM  [Sect.  4.  *'  That  no  peer  proressing  the  Roman  Catholic  rriigion, 
pataieofdii^  ^^^  ^^  person  professing  the  Roman  Catholic  religion,  who  shall 
tins  or  votkis  be  returned  a  member  of  the  House  «f  Commons  after  the  oom- 
tlSlen  the**  mencoment  of  this  act,  shall  be  capable  of  sittiM  ov  voting  in  either 
Oath.  house  of  parliament  respectively,  unless  he  shalifirst  take  and  sub- 

scribe the  oath  hereinbefore  appointed  m^d  set  forth,  betee  the 
same  persons,  at  the  same  times  and  places,  and  in  the  same  manner 
as  the  oaths  and  the  dedaratton  now  required  by  law  are  respec- 
tively directed  to  be  taken,  made,  and  subscribed ;  and  that  any 
such  person  professing  the  Roman  Cal^lic  religion,  who  shall  sit 
or  vote  in  either  house  of  parliament^  without  having  first  taken 
and  subscribed,  in  the  manner  aforesaid,  the  oath  in  this  act  ap- 
pointed and  set  forth,  shall  be  subject  to  the  same  penalties,  for- 
feitures, and  disabilities,  and  the  ofience  of  so  sitting  or  voting  shall 
be  followed  and  attended  by  and  with  the  same  consequences,  as 
are  by  law  enacted  and  provided  in  the  case  of  persons  sitting  or 
voting  in   either  house  of  parliament  respectively,   without  the 
taking,  making,  and  subscribmg  the  oaths  and  the  declaration  now 
required  by  law.'' 
Romaii  Ca.         [Sect.  5.  "  That  it  shall  be  lawful  for  persons  professing  the 
vote  at  Biee-   Roman  Catholic  religion  to  vote  at  elections  of  members  to  serte 
*i^cted°ii  ^n  ^^  parliament  for  England  and  for  Ireland,  and  also  to  vote  at  the 
Mng  the^"  elections  of  representative  peers  of  Scotland  and  of  Ireland,  and  to 
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be  elected  such  representative  peers,  being  in  all  otber  respects  duly  lo  6«o.  4, 
qualified,  upon  taking  and  subscribing  the  oath  hereinbefore  ap-  — ~ — 
pointed  and  set  forth,  instead  of  the  oaths  of  allegiance,  supremacy, 
and  abjuration,  and  instead  of  the  declaration  now  by  law  required, 
and  instead  also  of  such  other  oath  or  oaths  as  are  now  by  law  re* 
squired  to  be  taken  by  any  of  his  majesty's  subjects  professing  the 
Roman  Catholic  religion,  and  upon  taking  also  such  other  oath  or 
oaths  as  may  now  be  lawfully  tendered  to  any  persons  offering  to 
▼ote  at  such  elections." 

[Sect.  6.  "  That  the  oath  hereinbefore  appointed  and  set  forth  j^^'J^^SJf^llJ^r^' 
shall  be  administered  to  his  majesty's  subjects  professing  the  Ro*  in?heMme 
man  Catholic  religion,  for  the  purpose  of  enabling  them  to  vote  in  ^'^^'^Q^t,^ 
any  of  the  cases  aforesaid,  in  the  same  manner,  at  the  same  time, 
and  by  the  same  ofBcers  or  other  persons  as  the  oaths  for  which  it 
is  hereby  substituted  are  or  may  be  now  by  law  administered ;  and 
that  in  all  cases  in  which  a  certificate  of  the  taking,  making,  or 
subscribing  of  any  of  the  oaths  or  of  the  declaration  now  required 
by  law  is  directed  to  be  given,  a  like  certificate  of  the  takmg  or 
subscribing  of  the  oath  hereby  appointed  and  set  forth  shall  be 
given  by  the  same  officer  or  other  person,  and  in  the  same  manner 
as  the  certificate  now  required  by  law  is  directed  to  be  given*  and 
shall  be  of  the  like  force  and  effect/' 

[Sect.  7.  "  That  in  all  cases  where  the  persons  now  authoriaed  Penou  ad- 
by  law  to  administer  the  oaths  of  allegiance,  supremacy,  and  abju-  ollthi  a?°' 
ration  to  persons  voting  at  elections,  are  themselves  required  to  Biecdoai  to 
take  an  oath  previous  to  their  administering  such  oaths,  they  shall^  doiy  toM? 
in  addition  to  the  oath  now  bv  them  taken,  take  an  oath  for  the  ateiMtr. 
duly  administering  the  oath  hereby  appointed  and  set  forth,  and 
for  the  duly  granting  certificates  of  the  same." 

[Sect.  8.  "  And  whereas  in  an  act  of  the  parliament  of  Scotland  so  moeh  or 
made  in  the  eighth  and  ninth  session  of  the  first  parliament  of  ^^q^'Jjj** 
King  William  the  Third,  intituled  *  An  Act  for  the  preventing  the  Fornau  «m. 
Growth  of  Popery,'  a  certain  declaration  or  formula  is  therein  ^*^^,  • 
contained,  which  it  is  expedient  should  no  longer  be  required  to  be  c.  3  (S.),'to 
taken  and  subscribed  :  be  it  therefore  enacteo,  that  such  parts  of  „  taken '^ 
any  acts  as  authorize  the  said  declaration  or  formula  to  be  tendered,  peaicd. 
or  require  the  same  to  be  taken,  sworn,  and  subscribed,  shall  be 
and  the  same  are  hereby  repealed,  except  as  to  such  offices,  places, 
and  rights  as  are  hereinafter  excepted ;  and  that  from  and  after  the  Romui  Ca- 
commenoement  of  this  act  it  shall  be  lawful  for  persons  professing  t^<»"««  may 
the  Roman  Catholic  religion  to  elect  and  be  elected  members  to  eiMted^Mem- 
serve  in  parliament  for  ScoUand,  and  to  be  enrolled  as  freeholders  ^^  ^^'  ^^^' 
in  any  shire  or  stewartry  of  Scotland,  and  to  be  chosen  commis- 
sioners or  delegates  for  choosing  burgesses  to  serve  in  parliament 
for  any  districts  or  burghs  in  Scotlana,  beins  in  all  other  respects 
duly  qualified,  such  persons  always  taking  and  subscribing  the  oath 
hereinbefore  appointed  and  set  forth,  instead  of  the  oaths  of  alle- 
giance and  abjuration  as  now  required  by  law,  at  such  time  as  the 
said  last-mentioned  oaths,  or  either  of  them,  are  now  required  by 
law  to  be  taken." 

[Sect.  9.  "  That  no  person  in  holy  orders  in  Uie  Church  of  Rome  yo  Boutn 
shall  be  capable  of  being  elected  to  serve  in  parliament  as  a  member  CathoUc 
of  the  House  of  Commons ;  and  if  any  such  person  shall  be  elected  in'^the  Hoase 
to  serve  in  parliament  at  aforesaid,  such  election  shall  be  void;  ofCommonf. 
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10  G«o.  4,    and  if  any  person,  being  elected  to  serve  in  parliament  as  a  member 
^'^'       of  the  House  of  Commons,  shall,  after  his  election^  take  or  receive 
holy  orders  in  the  Church  of  Rome,  the  seat  of  such  person  shall 
immediately  become  void  ;  and  if  any  such  person  shall,  in  any  of 
the  cases  aforesaid,  presume  to  sit  or  vote  as  a  member  of  the  House 
of  Commons,  he  shall  be  subject  to  the  same  penalties,  forfeitures/ 
and  disabilities  as  are  enacted  by  an  act  passed  in  the  forty-first 
year  of  the  reign  of  King  Georffe  the  Third,  intituled  '  An  Act  to 
remove  Doubts  respecting  the  Eligibility  of  Persons  in  Holy  Orders 
to  sit  in  the  House  of  Commons ;'  and  proof  of  the  celebration  of 
any  religious  service  by  such  person,  according  to  the  rites  of  the 
Church  of  Rome,  shall  be  deemed  and  taken  to  be  prmd  facie  evi- 
dence of  the  fact  of  such  person  being  in  holy  orders,  within  the 
intent  and  meaning  of  this  act." 
Roman  Ca-         [Sect.  10.  "  That  it  shall  be  lawful  for  any  of  his  majesty's  sub- 
hoTd  Civif^     jects  profcssing  the  Roman  Catholic  religion  to  hold,  exercise,  and 
and  Military    enjoy  all  civil  and  military  offices  and  places  of  trust  or  profit  under 

Offices  under    ,  .*'    "^    •      .       i  •     v    •  ''  j  ^  •  ^i.       i» 

hia  Majesty,    his  majesty,  bis  heirs  or  successors,  and  to  exercise  any  other  fran- 

Exce^ti'^ns*    c^**®  ^^  ^*^*^  'igl^t*  cxcept  as  hereinafter  excepted,  upon  taking  and 

^^^^  ^  '     subscribing,  at  the  times  and  in  the  manner  hereinaner  mentioned, 

the  oath  hereinbefore  appointed  and  set  forth,  instead  of  the  oaths 

of  allegiance,  supremacy,  and  abjuration,  and  instead  of  such  other 

oath  or  oaths  as  are  or  may  be  now  by  law  required  to  be  taken  for 

the  purpose  aforesaid  by  any  of  his  majesty's  subjects  professing 

the  Roman  Catholic  religion." 

Not  to  ex-  [Sect.  11."  That  nothing  herein  contained  shall  be  construed  to 

«nipt  •^man  exempt  any  person  professing  the  Roman  Catholic  religion  from  the 

from  taking     necessity  of  taking  any  oath  or  oaths,  or  making  any  declaration, 

Oaths*r«!^       not  hereinbefore  mentioned,  which  are  or  may  be  by  law  required  to 

qaired.  be  taken  or  subscribed  by  any  person  on  his  admission  into  any 

such  office  or  place  of  trust  or  profit  as  aforesaid/' 
Offlceiwith-       [Sect.  12.  '*  That  nothing  herein  contained  shall  extend  or  be 
*>«w  g<>"  i^  construed  to  extend  to  ename  any  person  or  persons  professing  the 
man   a  o-     j^qj^^^^  Catholic  religion  to  hold  or  exercise  the  office  of  guardians 
and  justices  of  the  united  kingdom,  or  of  regent  of  the  united 
kingdom,  under  whatever  name,  style,  or  title  such  office  may  be 
constituted  ;  nor  to  enable  any  person,  otherwise  than  as  he  is  now 
by  law  enabled  to  hold  or  enjoy  the  office  of  lord  high  chancellor, 
lord  keeper,  or  lord  commissioner  of  the  great  seal  of  Great  Bri- 
tain or  Ireland ;  or  the  office  of  lord  lieutenant,  or  lord  deputy,  or 
other  chief  governor  or  governors  of  Ireland ;   or  his  majesty's 
high  commissioner  to  the  general  assembly  of  the  Church  of  Scot- 
land." 
Nothinchere-      [Sect.  13.  '*  That  nothing  herein  contained  shall  be  construed  to 
7Gcol4**c?72.  *ffcc'  or  alter  any  of  the  provisions  of  an  act  passed  in  the  seventh 
year  of  his  present  majesty's  reign,  intituled  '  An  Act  to  consoli- 
date and  amend  the  Laws  which  regulate  the  Levy  and  Application 
of  Church  Rates  and  Parish  Cesses,  and  the  Election  of  Church- 
wardens, and  the  Maintenance  of  Parish  Clerks  in  Ireland.' " 
Roman  Ga-         [Sect.  14.  <*  That  it  shall  be  lawful  for  any  of  his  majesty's  sub- 
be^Membera   j®^^  professing  the  Roman  Catholic  religion,  to  be  a  member  of 
of  Lay  Cor.     any  lay  body  corporate,  and  to  hold  any  civil  office  or  place  of  trust 
poraiions.       ^^  profit  therein,  and  to  do  any  corporate  act,  or  vote  in  any  cor- 
porate election  or  other  proceeding,  upon  taking  and  subscribing 
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the  oath  herehy  appointed  and  set  forth,  instead  of  the  oaths  of    lo  Geo.  4, 
allegiance,  supremacy,  and  abjuration  ;  and  upon  taking  also  such        ^''^ 
other  oath  or  oaths  as  may  now  by  law  be  required  to  be  taken  by 
any  persons  becoming  members  of  such  lay  body  corporate,  or 
being  admitted  to  hold  any  office  or  place  of  trust  or  profit  within 
the  same." 

[Sect.  15.  "  That  nothing  herein  contained  shall  extend  to  au-  Suchlfem- 
thorize  or  empower  any  of  his  majesty's  subjects  professing  the  ^^ufu^not 
Roman  Catholic  reliffion,  and  beins  a  member  of  any  lay  body  cor-  to  ^ote  in 
porate,  to  give  any  vote  at,  or  m  any  manner  to  jom  m  the  election,  Appoint- 
presentation,  or  appointment  of  any  person  to  any  ecclesiastical  >n«ntB. 
benefice  whatsoever,  or  any  office  or  place  belonging  to  or  connected 
with  the  United  Church  of  England  and  Irelana,  or  the  Church  of 
Scotland,  being  in  the  gift,  patronage,  or  disposal  of  such  lay  cor- 
porate body." 

[Sect.  16.  "  That  nothing  in  this  act  contained  shall  be  construed  Not  to  ex- 
to  enable  any  persons,  otherwise  than  as  they  are  now  by  law  en-  flj.es/&c!'iiii 
abled,  to  hold,  enjoy,  or  exercise  any  office,  place,  or  dignity  of,  the  ErtaUith- 
in,  or  belonging  to  the  United  Church  of  England  and  Ireland,  or  EedesiaiUcai 
the  Church  of  Scotland,  or  any  place  or  office  whatever  of,  in,  or  ^^^'  ^g*", 
belonging  to  any.  of  the  ecclesiastical  courts  of  judicature  of  Eng-  legei,  or 
land  and  Ireland  respectively,  or  any  court  of  appeal  from  or  re-  S^i^ooi** 
view  of  the  sentences  of  such  courts,  or  of,  in,  or  belonging  to  the 
commissary  court  of  Edinburgh,  or  of,  in,  or  belonging  to  any  ca- 
thedral or  collegiate  or  ecclesiastical  establishment  or  foundation ; 
or  any  office  or  place  whatever  of,  in,  or  belonging  to  any  of  the 
universities  of  this  realm ;  or  any  office  or  place  whatever,  and  by 
whatever  name  the  same  may  be  called,  of,  in,  or  belonging  to  any 
of  the  colleges  or  halls  of  the  said  universities,  or  the  colleges  of 
Eton,  Westminster,  or  Winchester,  or  any  college  or  school  within 
this  realm  ;  or  to  repeal,  abrogate,  or  in  any  manner  to  interfere 
with  any  local  statute,  ordinance,  or  rule,  which  is  or  shall  be  esta- 
blished by  competent  authority  within  any  university,  college,  hall, 
or  school,  by  which  Roman  Catholics  shall  be  prevented  from 
being  admitted  thereto,  or  from  residing  or  taking  degrees  therein : 
provided  also,  that  nothing  herein  contained  shall  extend  or  be  nor  to  Pre- 
construed  to  extend  to  enable  any  person,  otherwise  than  as  he  is  BeneScei*" 
now  by  law  enabled,  to  exercise  any  right  of  presentation  to  any 
ecclesiastical  benefice  whatsoever  ;  or  to  repeal,  vary,  or  alter  in 
any  manner  the  laws  now  in  force  in  respect  to  the  right  of  presen- 
tation to  any  ecclesiastical  benefice.** 

[Sect.  17.  "  That  where  any  right  of  presentation  to  any  eccle-  Proviio  for 
siastical  benefice  shall  belong  to  any  office  in  the  gift  or  appoint-  to^Sifice"* 
ment  of  his  majesty,  his  heirs  or  successors,  and  such  office  shall  connected 
be  held  by  a  person  professing  the  Roman  Catholic  religion,  the  ^^'**  <^fflcei. 
right  of  presentation  shall  devolve  upon  and  be  exercised  by  the 
archbishop  of  Canterbury  for  the  time  being." 

[Sect.  18.  "  That  it  shall  not  be  lawful  for  any  person  professing  no  Roman 
the  Roman  Catholic  religion,  directly  or  indirectly,  to  advise  his  J|jJ{l2,"[|,'** 
majesty,  his  heirs  or  successors,  or  any  person  or  persons  holding  Crown  in  the 
or  exercising  the  office  of  guardians  of  the  united  kingdom,  or  of  ^^^SfficcTIn^ 
regent  of  the  united  kingdom,  under  whatever  name,  style,  or  title  the  Eitabiuh- 
such  office  may  be  constituted,  or  the  lord  lieutenant,  or  lord  de-*  ^  Chnrcb. 
puty,  or  other  chief  governor  or  governors  of  Ireland,  touching  or 
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!•  o«o.  4,     concerning  the  appointment  to  or  disposal  of  any  oflSce  or  prefer- 

__!tl' ment  in  the  United  Church  of  England  and  Ireland,  or  in  the 

Church  of  Scotland ;  and  if  any  such  person  shall  offend  in  the 
premises,  he  shall,  being  thereof  convicted  by  due  course  of  law, 
be  deemed  guilty  of  a  high  misdemeanor,  and  disabled  for  ever 
from  holding  any  office,  civil  or  military,  under  the  crown.** 
Tim«  and  [Sect.  1 9.  **  That  every  person  professing  the  Roman  Catholic 

ufkteToaths  ^^^&on,  who  shall  aAer  the  commencement  of  this  act  be  placed* 
for  Corporate  elected,  Or  chosen  in  or  to  the  office  of  mayor,  provost,  alderman, 
oiiioet.  recorder,  bailiff,  town  clerk,  magistrate,  eounciUor,  or  common  coun- 

cilman, or  in  or  to  any  office  of  magistracy  or  place  of  trust  or  em- 
ployment relating  to  the  government  of  any  city,  corporation,  bo- 
rough, burah,  or  district  within  the  united  kingdom  of  Great  Britain 
and  Ireland,  shall,  within  one  calendar  month  next  before  or  upon 
his  admission  into  any  of  the  same  respectively,  take  and  subscribe 
the  oath  hereinbefore  appointed  and  set  forth,  in  the  presence  of 
such  person  or  persons  respectively  as  by  the  charters  or  usages  of 
the  said  respective  cities,  corporations,  burghs,  boroughs,  or  dis- 
tricts ought  to  administer  the  oath  for  due  execution  of  the  said 
offices  or  places  respectively  ;  and  in  default  of  such,  in  the  pre- 
sence of  two  justices  of  the  peace,  councillors  or  magistrates  or  the 
said  cities,  corporations^  burghs,  boroughs,  or  districts,  if  such  there 
be ;  or  otherwise,  in  the  presence  of  two  justices  of  the  peace  of 
the  respective  counties,  ridings,  divisions,  or  franchises  wherein  the 
said  cities,  corporations,  burghs,  boroughs,  or  districts  are ;  which 
said  oath  .shall  either  be  entered  in  a  book,  roll,  or  other  record  to 
be  kept  fbr  that  purpose,  or  shall  be  filed  amonest  the  records  of 
the  city,  corporation,  burgh,  borough,  or  district. 
Time  and  [Sect.  20,  **  That  every  person  professing  the  Roman  Catholic 

takhT'oatht  i'^>^<>i^>  ^^  ^l^^U  after  the  commencement  of  this  act  be  appointed 
for  other  to  any  officc  or  place  of  trust  or  profit  under  his  majesty,  tiis  heirs 
Offices.  Q^  successors,  shall  within  three  calendar  months  next  before  such 

appointment,  or  otherwise  shall,  before  he  presumes  to  exercise  or 
enioy  or  in  any  manner  to  act  in  such  office  or  place,  take  and 
subscribe  the  oath  hereinbefore  appointed  and  set  forth,  either  in 
his  majest3r's  High  Court  of  Chancery,  or  in  any  of  his  maj^ty's 
Courts  of  King's  Bench,  Common  Pleas,  or  Exchequer,  at  West- 
minster or  Dublin  ;  or  before  any  judge  of  assize,  or  in  any  court 
of  general  or  quarter  sessions  of  the  peace  in  Great  Britain  or  Ire- 
land, Ibr  the  county  or  place  where  the  person  so  taking  and  sub- 
scribing the  oath  shall  reside  ;  or  in  any  of  his  majesty's  courts  of 
session,  justiciary,  exchequer,  or  jury  court,  or  m  any  sheriff  or 
Stewart  court,  or  in  any  burgh  court,  or  before  the  magistrates  and 
councillors  of  any  royal  burgh  in  Scotland,  between  the  hours  of 
nine  in  the  morning  and  four  in  the  afternoon ;  and  the  proper 
officer  of  the  court  in  which  such  oath  shall  be  so  taken  and  sub- 
scribed shall  cause  the  same  to  be  preserved  amongst  the  records 
of  the  court ;  and  such  officer  shall  make,  sign,  and  deliver  a  cer- 
tificate of  such  oath  having  been  duly  taken  and  subscribed,  as 
oft»n  as  the  same  shall  be  demanded  of  him,  upon  payment  of  two 
shillings  and  sixpence  for  the  same ;  aad  such  certificate  shall  be 
sufficient  evidence  of  the  person  therein  named  having  duly  taken 
and  subscribed  such  oath." 


[Sect.  tl.  **  That  if  any  peT«on  profbssmg  die  Roman  Catfaolie    mg«o.  4, 
rel^pon  sball  enter  npen  the  exercise  or  enjoyment  of  any  office  or        ^^' 
place  of  trtiet  or  profit  under  his  majesty,  or  of  any  other  office  or  |[^|^*{.^ 
ftancbise,  not  having  in  the  manner  and  at  the  tnnes  aferesaid  OficLwith- 
taken  and  subscribed  the  oath  hereinbefiyre  appointed  and  set  forth,  o!!ii!^*'^  ^ 
then  and  in  every  such  case  such  peieon  shall  forfeit  to  his  majesty 
tbe  sum  of  two  hundred  pounds ;  and  the  appointment  of  such 
person  to  the  office,  place,  or  franchise  so  by  him  held  shall  become 
altogether  void,  and  the  office,  place,  or  franchise  shall  be  deemed 
and  taken  to  be  vacant  to  all  intents  and  purposes  whatsoever.*' 

[Sect.  SS.  **  That  for  and  notwithstamdiug  any  thing  in  this  act  qmuh  hy  m» 
contained,  the  oadi  hereinbefore  appointed  and  set  forth  shall  be  ]jjj|^  ^1 
taken  by  the  officers  in  his  majesty's  land  and  sea  service,  professing  sJlft. 
the  Roman  Cathc»lic  religion,  at  the  same  times  and  in  the  same 
manner  as  the  oathe  and  dedarations  now  required  by  law  are 
directed  to  be  taken^  and  not  otherwise." 

[Sect.  23.  '*  That  firom  and  after  the  passing  of  this  act,  no  oath  No  other 
or  oaths  shall  be  tendered  to  or  required  to  be  taken  by  his  majesty's  ^^|^^^ 
subjects  profbseing  the  Roman  Catholic  religion,  for  enabling  them  !Sken\y  Ro. 
to  dM  or  enjoy  any  real  or  personal  property,  other  than  such  as  ^  ^*^^ 
may  by  law  be  tendered  to  and  required  to  be  taken  by  his  majesty's 
other  subjects ;  and  that  the  oath  herein  appointed  and  set  forth, 
being  tidlen  and  subscribed  in  any  of  the  courts,  or  before  any  of 
the  pevscms  above  mentioned,  shidl  be  of  the  same  force  and  effect, 
to  all  intents  and  purposes,  as,  and  shall  stand  in  the  place  cff,  all 
oaths  and  declarations  required  or  prescribed  by  any  law  now  in 
force  for  the  relief  of  his  majesty's  Roman  Catholic  subjects  fh>m 
any  disabilities,  incapacities,  or  penalties  ;  and  the  proper  officer  of 
any  of  the  courts  above  mentioned,  in  which  any  person  professing 
the  Roman  Catholic  religion  shall  demand  to  take  and  subscribe 
the  oath  herein  appointed  and  set  forth,  is  hereby  authorized  and 
required  to  administer  the  said  oath  to  such  person;  and  such 
officer  shall  make,  sign,  and  deliver  a  certificate  of  such  oath 
having  been  duly  taken  and  subscribed,  as  often  as  the  same  shall 
be  demanded  of  him,  upon  payment  of  one  shilling ;  and  such  cer- 
tificate shall  be  sofBcient  evidence  of  the  person  therein  named 
having  doly  taken  and  subscribed  such  oath.'^ 

[Sect.  24.  "  *  And  whereas  the  Protestant  Episcopal  Church  of  Titles  to  Sees, 
England  and  Ireland,  and  the  doetrine,  discipline,  and  government  momed'by  * 
thereof,  and  likewise  the  Protestant  Presbyterian  Church  of  Scot-  Roman  Ca- 
land,  and  the  doctrine^  discipline,  and  government  thereof,  are  by  ^  ^  *^'* 
the  respective  acts  of  union  of  England  and  Scotland,  and  of  Great 
Britain  and  Ireland,  established  permanently  and  inviolably :  and 
whereas  the  rig^  and  title  of  arcfaliishops  to  their  respective  pro- 
vinces, of  biidiops  to  their  sees,  and  of  deans  to  their  deanries,  as 
well  in  England  as  in  Ireland,  have  been  settled  and  established  by 
law ;'  be  it  therefore  enacted,  that  if  any  person,  afler  the  co«^ 
mencement  of  this  act,  other  than  the  person  thereunto^  authorised 
by  law,  shall  assume  or  use  the  name>  style,  or  title  of  archbishop 
of-  any  province,  bishop  of  any  bishopric,  or  dean  of  any  deanry,  in 
Bngland  or  Ireland,  he  shell  for  every  such  offence- forfeit  and  pay 
the  sun  of  one  hundred  pounds." 

[Sect.  25*  **  That  if  any  person  holdimr  any  judicial  or  civil  indicia]  or 
otfce,  or  any  mayor,  provo^  jurat,  bailffi;  or  other  corporate  <««'0»««» 
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10  Geo.  4,     officer,  shall,  after  the  commencement  of  this  act,  resort  to  or  be 

£il! present  at  any  place  or  public  meeting  for  religious .  worship  in 

not  to  aiteod  England  or  in  Ireland,  other  than  that  of  the  United  Church  of  £ng- 
S Office's"  ^^^  ^^  Ireland,  or  in  Scotland,  other  than  that  of  the  Church  of 
any  Place  of  Scotland,  as  by  law  established,  in  the  robe,  gown,  or  other  peculiar 
otbe?^ban  habit  of  his  office,  or  attend  with  the  ensign  or  insignia,  or  any  part 
Estabiuhed  thereof,  of  or  belonging  to  such  his  office,  such  person  shall,  being 
"'^  '  thereof  convicted  by  due  course  of  law,  forfeit  such  office,  and  pay 

for  every  such  offisnce  the  sum  of  one  hundred  pounds.*' 
Penalty  on  [Sect.  26,  **  That  if  any  Roman  Catholic  ecclesiastic,  or  any 

t^iTc  E^de-    member  of  any  of  the  orders,  communities,  or  societies  hereinafter 
siaitict  offlci-  mentioned,  shall,  after  the  commencement  of  this  act,  exercise  any 
fn  t&irasoai  of  the  rites  or  ceremonies  of  the  Roman  Catholic  religion,  or  wear 
w^^fth'**'       the  habits  of  his  order,  save  within  the  usual  places  of  worship  of 
'^'        \he  Roman  Catholic  religion,  or  in  private  houses,  such  ecclesiastic 
or  other  person  shall,  bemg  thereof  convicted  by  due  course  of  law, 
forfeit  for  every  such  offence  the  sum  of  fifty  pounds.'' 
Not  10  repeal      [Sect.  27,  **  That  nothing  in  this  act  contained  shall  in  any  manner 
c.^S?.***      '  repeal,  alter,  or  affect  any  provision  of  an  act  made  in  the  fifth 
year  of  his  present  majesty's  reign,  intituled  '  An  Act  to  repeal  so 
much  of  an  Act  passed  in  the  Ninth  Year  of  the  Reign  of  King 
William  the  Third,  as  relates  to  Burials  in  suppressed  Monasteries, 
Abbeys,  or  Convents  in  Ireland,  and  to  make  further  Provision  with 
respect  to  the  Burial  in  Ireland  of  Persons  dissenting  from  the  Es- 
tablished Church.' " 
For  the  Sap.        fSect.  28,  "  And  whereas  Jesuits  and  members  of  other  religious 
feiaiu°and      Orders,  communities,  or  societies  of  the  Church  of  Rome,  bound  by 
other  Reii-      monastic  or  religious  vows,  are  resident  within  the  united  kingdom  : 
oMhe  Ghnreii  <uid  it  is  expedient  to  make  provision  for  the  gradual  suppression 
or  Rome.       and  final  prohibition  of  the  same  therein  ;  be  it  therefore  enacted, 
that  every  Jesuit,  and  every  member  of  any  other  religious  order, 
community,  or  society  of  the  Church  of  Rome,  bound  by  monastic 
or  religious  vows,  who  at  the  time  of  the  commencement  of  this 
act  shall  be  within  the  united  kingdom,  shall,  within  six  calendar 
months  afler  the  commencement  of  this  act,  deliver  to  the  clerk  of 
the  peace  of  the  county  or  place  where  such  person  shall  reside,  or 
to  his  deputy,  a  notice  or  statement,  in  the  form  and  containing  the 
-particulars  required  to  be  set  forth  in  the  schedule  to  this  act  an- 
nexed ;  which  notice  or  statement  such  clerk  of  the  peace,  or  his 
deputy,  shall  preserve  and  register  amongst  the  records  of  such 
county  or  place,  without  any  fee,  and  shall  forthwith  transmit  a  copy 
of  such  notice  or  statement  to  the  chief  secretary  of  the  lord  lieu- 
tenant, or  other  chief  governor  or  governors  of  Ireland,  if  such 
person  shall  reside  in  Ireland,  or  if  in  Great  Britain,  to  one  of  his 
majesty's  principal  secretaries  of  state ;  and  in  case  any  person 
shall  offend  ii>tne  premises,  he  shall  forfeit  and  pay  to  his  majesty, 
for  every  calendar  month  during  which  he  shall  remain  in  the 
united  kingdom  without  having  delivered  such  notice  or  statement 
as  is  hereinbefore  jrequired,  the  sum  of  fifty  pounds." 
Jeiaiu,&c.         fSect.  29.  "  That  if  any  Jesuit,  or  member  of  any  such  religious 
coming  into    order,  community,  or  society  as  aforesaid,  shall,  afler  the  com- 
bc^baoished.    mencement  of  this  act,  come  into  this  realm,  he  shall  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor,  and  being  thereof  lawfully 
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convicted,  shall  be  sentenced  and  ordered  to  be  banished  from  the    lo  Oeo.  4, 
united  kingdom  for  the  term  of  his  natural  life."  ^'  ^* 


[Sect.  30.  "  That  in  case  any  natural-born  subject  of  this  realm,  Natnrat  bora 
being  at  the  time  of  the  commencement  of  this  act  a  Jesuit,  or  other  beinig^jMoiu 
member  of  any  such  religious  order,  community,  or  society  as  afore-  may  rctam 
said,  shall,  at  the  time  of  the  commencement  of  this  act,  be  out  of  dom  Md^b«^ 
the  realm,  it  shall  be  lawful  for  such  person  to  return  or  to  come  regiit«r«i. 
into  this  realm ;  and  upon  such  his  return  or  coming  into  the  realm 
he  is  hereby  required,  within  the  space  of  six  calendar  months  after 
his  first  returnmg  or  coming  into  the  united  kingdom,  to  deliver 
such  notice  or  statement  to  the  clerk  of  the  peace  of  the  county  or 
place  where  he  shall  reside,  or  his  deputy,  for  the  purpose  of  being 
so  registered  and  transmitted,  as  hereinbefore  directed ;  and  in  case 
any  such  person  shall  neglect  or  refuse  so  to  do,  he  shall  for  such 
ofrence  forfeit  and  pay  to  his  majesty,  for  every  calendar  month 
during  which  he  shall  remain  in  the  united  kingdom  without  having 
delivered  such  notice  or  statement,  the  sum  of  fifty  pounds." 

[Sect.  31.  "That  notwithstanding  any  thing  hereinbefore  con-  The  Principal 
tained,  it  shall  be  lawful  for  any  one  of  his  majesty's  principal  secre-  iut7*may*  ^ 
taries  of  state,  bcincr  a  Protestant,  by  a  licence  in  writing,  sisned  gnrntLicencei 
by  him,  to  grant  permission  to  any  Jesuit,  or  member  of  any  such  to  come  into 
religious  order,  community,  or  society  as  aforesaid,  to  come  into  I'wKinpiom 
the  united  kingdom,  and  to  remain  therein  for  such  period  as  the  Toke^ibe  ^ 
said  secretary  of  state  shall  think  proper,  not  exceeding  in  any  case  '"'"*' 
the  space  of  six  calendar  months ;  and  it  shall  also  be  lawful  for 
any  of  his  majesty's  principal  secretaries  of  state  to  revoke  any 
licence  so  sranted  before  the  expiration  of  the  time  mentioned 
therein,  if  he  shall  so  think  fit ;  and  if  any  such  person  to  whom 
such  licence  shall  have  been  granted  shall  not  depart  from  the 
united  kingdom  within  twenty  days  afler  the  expiration  of  the  time 
mentioned  in  such  licence,  or  if  such  licence  shall  have  been  re- 
voked, then  within  twenty  days  after  notice  of  such  revocation  shall 
have  been  given  to  him,  every  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  being  thereof  lawfully  convicted  shall 
be  sentenced  and  ordered  to  be  banished  from  the  united  kingdom 
for  the  term  of  his  natural  life." 

[Sect.  32.  **  That  there  shall  annually  be  laid  before  both  houses  Arconnta  ©r 
of  parliament  an  account  of  all  such  licences  as  shall  have  been  be  ia!d*berort 
granted  for  the  purpose  hereinbefore  mentioned  within  the  twelve  Parliament, 
months  then  next  preceding/* 

[Sect.  33.  "  That  in  case  any  Jesuit,  or  member  of  any  such  re-  AdmiuiDK 
ligious  order,  community,  or  society  as  aforesaid,  shall,  after  the  Members  of 
commencement  of  this  act,  within  any  part  of  the  united  kingdom,  "ch  B«ii- 
admit  any  person  to  become  a  regular  ecclesiastic,  or  brother  or  Ij^medaMU- 
member  of  any  such  religious  order,  community,  or  society,  or  be  dcmewor. 
aiding  or  consenting  thereto,  or  shall  administer  or  cause  to  be  ad< 
ministered,  or  be  aiding  or  assisting  in  the  administering  or  taking, 
any  oath,  vow,  or  engagement  purporting  or  intended  to  bind  the 
person  taking  the  same  to  the  rules,  ordinances,  .or  ceremonies  of 
such  religious  order,  community,  or  society,  every  person  offending 
in  the  premises  in  England  or  Ireland  shall  be  deemed  guilty  of  a 
misdemeanor,  and  in  Scotland  shall  be  punished  by  fine  and  im- 
prisonment.*' 

TOL.  III.  N 
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[Sect.  34.  **  That  in  case  any  person  shall,  afler  the  conunenoe- 
ment  of  this  act,  within  any  part  of  this  united  kingdom,  he  admitted 
or  become  a  Jesuit,  or  brother  or  member  of  any  other  such  religious 
order,  community,  or  society  as  aforesaid,  such  person  shsJI  he 
deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  being  thereof 
lawfully  convicted  shall  be  sentenced  and  ordered  to  be  banished 
from  the  united  kingdom  for  the  term  of  his  natural  life.'* 

[Sect.  35,  *<  That  in  case  any  person  sentenced  and  ordered  to 
be  banished  under  the  provisions  of  this  act  shall  not  depart  from 
the  united  kingdom  within  thirty  days  after  the  pronouncing  of 
such  sentence  and  order,  it  shall  be  lawful  for  his  majesty  to  cause 
such  person  to  be  conveyed  to  such  place  out  of  the  united  kingdom 
as  his  majesty,  by  the  advice  of  his  privy  council,  shaU  direct* ' 

iSect.  36.  '*  That  if  any  offender,  who  shall  be  so  sentenced  and 
ered  to  be  banished  in  manner  aforesaid,  shall,  after  the  end  of 
three  calendar  months  from  the  time  such  sentence  and  order  hath 
been  pronounced,  be  at  large  within  any  part  of  the  united  kingdom, 
without  some  lawful  cause,  every  such  offender  being  so  at  large  as 
aforesaid,  on  being  thereof  lawfully  convicted,  shall  be  transported 
to  such  place  as  shall  be  appointed  by  his  majesty,  for  the  term  of 
his  natural  life." 

[Sect.  37.  "  That  nothing  herein  contained  shall  extend  or  be 
construed  to  extend  in  any  manner  to  affect  any  religious  order, 
community,  or  establishment  consisting  of  females  bound  by  religious 
or  monastic  vows." 

[Sect.  38.  "  That  all  penalties  imposed  by  this  act  shall  and  may 
be  recovered  as  a  debt  due  to  his  majesty,  by  information  to  be 
filed  in  the  name  of  his  majesty's  attorney-general  for  England  or 
for  Ireland,  as  the  case  may  be,  in  the  Courts  of  Exchequer  in 
England  or  Ireland  respectively,  or  in  the  name  of  his  majesty's 
advocate-general  in  the  Court  of  Exchequer  in  Scotland." 

[Sect.  39.  <*  That  this  act,  or  any  part  thereof,  may  be  repealed, 
altered,  or  varied  at  any  time  within  this  present  session  of  parliar 
ment." 

[Sect.  40.  **  That  this  act  shall  commence  and  take  efieet  at  the 
expiration  of  ten  days  from  and  afler  the  passing  thereof." 


[Schedule  to  which  this  act  refers. 
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[[This  statute,  passed  in  18S9,  was  followed  in  l8Si  by  the 
2  &  3  Will.  4,  c.  115  (s),  intituled  "  An  Act  for  the  better 
securing  the  Charitable  Donations  and  Bequests  of  his  Ma« 

(s)  [Passed  15th  August,  1832.] 
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lesty's  Subjects  in  Great  Britain  professing  the  Roman  Catholic 
Religion/'  which  enacted  as  follows : 

t**  '  Whereas  by  an  act  passed  in  the  first  year  of  the  reign  of  FrofirfoMof 
king  William  and  Queen  Mary,  intituled  *  An  Act  for  exempting  ^^^J*^'*' 
his  Majesty's  Protestant  Subjects  dissenting  from  the  Church  of     ^ 
England  from  the  Penalties  of  certain  Laws/  and  by  certain  subse-  iU''** 
quent  statutes,  the  schools  and  places  for  religious  worship,  educa- 
tion and  charitable  purposes  of  protestant  dissenters  are  exempted 
from  the  operation  of  certain  penal  and  disabling  laws  to  which  they 
were  subject  previously  to  the  passins  of  the  said  recited  act  of  the 
first  year  of  the  reign  of  King  William  and  Queen  Mary :  And 
whereas  by  certain  acts  of  the'  parliament  of  Scotland,  and  particu- 
larly by  an  act  passed  in  the  year  one  thousand  seven  hundred, 
intituled  '  An  Act  for  preventing  the  Growth  of  Popery,'  various  iroo,  e.  a 
penalties  and  disabilities  were  imposed  upon  persons  professing  the 
Koman  Catholic  religion  in  Scotland :  And  whereas,  notwithstand* 
ing  tbe  provisions  ot  various  acts  passed  for  the  relief  of  his  ma- 
jesty's Konmn  CathoUc  subjects  from  disabling  laws,  doubts  have 
been  entertained  whether  it  be  lawful  for  his  majesty's  subjects 
professing  the  Roman  CathoHe  religion  in  Scotland  to  acquire  and 
hold  in  real  estate  the  property  necessary  for  religious  worship, 
education*  and  charitable  purposes :  And  whereas  it  is  expedient  to 
reBiove  all  doubts  respecting  tbe  right  of  his  majesty's  subjects 
professing  the  Roman  Cath^ic  religion  in  England  and  Wales  to 
acquire  and  hold  property  necessary  for  religious  worship,  educa- 
tion, and  charitable  purposes :'  be  ft  therefore  enacted,  &c..  That  f^omm  Ca- 
frofR  and  after  the  passing  of  this  act  his  majesty's  subjects  profess-  ihoiict  to  b« 
ing  the  Roman  Catholic  religion,  in  respect  to  their  schools,  places  umruwi  m 
for  religious  worship,  edocation,  and  charitable  purposes,  in  Great  Protesuot 
Brilainy  and  the  property  hdd  therewith,  and  the  persons  employed  wftTrcf mcc 
in  (w  about  the  same,  shall  in  respect  thereof  be  subject  to  the  same  ll^^*^  ^ 
laws  as  tbe  protestant  dissenters  are  subject  to  in  England  in  re-  Worihip. 
spect  to  their  schools  and  places  for  rebgious  worship,  education, 
and  charitable  purposes,  ana  not  further  or  otherwise.' 

[Sect.  2,   **  That  in  all  cases  in  which  schoolmasters  or  other  jtoman  Ca- 
persons  employed  in  such  schools  or  places  are,  as  a  legal  qualifi-  thoUc  Schooi- 
cation  for  such  employments,  now  required  by  law  to  take  the  oath  whenre- 
of  supremacy,  or  the  oath  or  declaration  against  transubstantiation  XJ[,'J*'|o2kJ 
asd  the  invocation  of  saints  and  sacrifice  of  the  mass,  or  to  receive  that  pre- 
tbe  sacrament  of  our  Lord's  Supper,  or,  in  Scotland,  to  subscribe  Xo^q^^I^ 
tbe  tbnmda  annexed  to  the  aforesaid  act  for  preventing  the  growth  e.  r. 
of  popery,  any  such  scfaoolniaflter,  or  other  master,  professing  him- 
sra  a  Roman  Catholic,  shaU,  in  lieu  of  the  qualification  aforesaid 
fiur  bolding  such  employment,  take  the  oath  contained  in  the  statute 
passed  in  the  tenth  year  of  his  late  majesty,  intituled  *  An  Act  for 
the  Relief  of  his  Majesty's  Roman  Catholic  Subjects,'  and  at  the 
tines  and  in  manner  in  that  act  mentioned." 

^Sect.  3  (f).  "  That  nothing  in  this  act  contained  shall  affect  any  j^^t  not  to  af. 
suit  actually  pending  or  commenced,  or  any  property  now  in  litiga-  ^^^  pendini 
tion,  discussion,  or  dispute,  in  any  of  his  majesty's  courts  of  law  or 
equity  in  Great  Britain." 

(0  [See  the  case  of  The  Attorney- General  v.  Todd,  1  Keen,  SlI.— Eo.] 
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Priests  and 
Chapels,  bad* 


[Sect.  4.  '<  That  nothing  in  this  act  contained  shall  be  taken  to 
repeal  or  in  way  alter  any  provision  of  an  act  passed  in  the  tenth 
year  of  the  reign  of  his  late  majesty  King  George  the  Fourth, 
intituled  *  An  Act  for  the  Relief  of  his  Majesty's  Roman  Catholic 
Subjects/  respecting  the  suppression  or  prohibition  of  the  religious 
orders  or  societies  of  the  Church  of  Rome  bound  by  monastic  or 
religious  vows.** 

[Sect.  5.  "  That  all  property  to  be  acquired  or  held  for  such 
purposes  of  religious  worship,  education,  and  charitable  purposes, 
in  England  and  Wales,  shall  be  subject  to  the  provisions  of  an  act 
passed  in  the  ninth  year  of  the  reign  of  King  George  the  Second, 
mtituled  *  An  Act  to  restrain  the  Disposition  of  Lands  whereby  the 
same  may  become  unalienable,'  and  to  the  same  laws  as  the  protes- 
tant  dissenters  are  subject  to  in  England  in  respect  of  the  acquiring 
or  holding  of  such  property :  Provided  always,  that  nothing  in  this 
act  contained  shall  be  taken  to  extend  the  provisions  of  the  said 
last-recited  act  to  that  part  of  Great  Britain  called  Scotland." 

[^This  latter  statute  has  been  decided  to  be  retrospective  in 
two  instances. 

[[In  the  case  of  Bradshaw  v.  Tasker  (te),  May  34,  1834,  a 
testator  gave  two  legacies  to  the  respective  trustees  of  certain 
of  the  (Roman)  Catholic  schools,  upon  trust  for  carrjring  on 
the  good  designs  of  the  said  schools ;  he  died  in  1823,  and  it 
was  held  by  the  Lord  Chancellor  (Brougham),  that  the  fore- 
going act  of  Will.  4,  for  securing  the  charitable  donations  and 
bequests  of  his  majesty's  Roman  Catholic  subjects,  is  retro- 
spective, and  that  the  trustees  of  the  school  were  entitled  to 
the  legacies :  and  on  the  16th  of  April,  1835,  in  the  case  of 
West  V.  Shuttleworth  (j),  a  testatrix  directed  several  sums  to 
be  paid  to  certain  Roman  Catholic  priests  and  chapels,  desiring 
that  they  might  be  paid  as  soon  as  possible  after  her  decease, 
that  she  might  have  the  benefit  of  their  prayers  and  masses ; 
and  she  gave  the  residue  of  her  property  to  trustees  upon 
trust  to  pay  10/.  each  to  the  ministers  of  certain  specified  Ro- 
man Catholic  chapels,  for  the  benefit  of  their  prayers  for  the 
repose  of  her  soul  and  that  of  her  deceased  husband,  and  to 
appropriate  the  remainder  in  such  a  way  as  they  might  judge 
best  calculated  to  promote  the  knowledge  of  the  Catholic 
Christian  religion  among  the  poor  and  ignorant  inhabitants  of 
Swale  Dale  and  Wenston  Dale ;  and  it  was  held  by  the  Master 
of  the  Rolls  (Sir  C.  Pepys  (y ) ),  that  the  gifls  to  the  priests 
and  chapels  were  void,  and  that  the  next  of  kin  were  entitled 
to  the  benefit  of  the  failure,  but  that  the  gift;  of  the  residue 
was  valid  within  the  foregoing  statute  of  Will.  4.  See  also 
the  case  of  The  Attorney-General  v.' Todd  (1837),  which  fell 
under  the  3rd  section  of  the  foregoing  act,  biit  in  which  both 
these  cases  were  referred  to  by  counsel. — Ed.]] 


(tt)  [2  Mylne  &  Keen,  221. 
(x)  [Ibid.  684.] 


(y)  [Afterwards  Lord Cottenham.] 
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[[1.  Subject  Matter  and  Courts. 

[[The  subject  matter  over  which  the  Ecclesiastical  Courts  Law  or  the 
exercise  jurisdiction  has  been  considered,  generally,  under  the  oSJuI**^***' 


(a)  [The  object  of  the  Editor  has  [j^  ^,  ^^  ^^^  p^^^^^^  ^j  ^^  ^    ,^ 

been  to  give,  within  the  linnted  space  ^  Courts 

allowed  to  him  by  the  nature  of  this 

work,  such  a  sketch  of  the  practice  of  1.  Praxis  Francisci  Clarke,  per  P. 
the  Courts  of  Doctors'  Commons  as  Bladen,  V.P.D.  (London,  1684.) 
may  not  be  too  complicated  for  the  2.  Titles  Citation,  Libel,  &c.  in  Re- 
general  reader,  and  may  at  the  same  pertorium  Canonicum,  or  an  Abridg- 
time  be  useful  to  the  bar  of  the  £c-  ment  of  the  Ecclesiastical  Laws  of 
clesiastical  Courts.  With  this  view  this  Realm  consistent  with  the  Tem- 
he  has  had  recourse  chiefly  to  the  poral,  by  John  Godolphin,  LL.D. 
following  sources  of  information ;  viz.  (Loudon,  1687.) 
such  points  of  practice  as  are  to  be  3.  Practice  of  the  Ecclesiastical 
found  dispersed  under  various  heads  Courts,  by  H.  Conset.  (Lond.  1700.) 
in  Dr.  Bum's  original  work,  and,  since  4.  Ordo  Judiciorum,  per  Thomam 
its  publication  in  the  different  volumes  Oughton.  (London,  1728.)  The  first 
of  printed  Ecclesiastical  Reports,  the  part  translated,  with  notes  bv  J.  T. 
evidence   given    by    advocates    and  Law,  M.A.,  Chancellor  of  Lichfield 

froctors  before  the  Committee  of  the  and    Coventry.      (London,     1831.) 

[ouse  of  Commons  appointed  to  in-  This  author  and  Godolphin  are  called 

quire  into  the  practice  and  jurisdiction  by  Lord  Stowell  *'  the  oracles  of  our 

of  the  ecclesiastical  courts  (printed  own  practice;"  Briggs  v.  Morgan,  3 

1832);  and  such  notices  as  ne  has  Phill.  329. 

been  able  to  gather  himself  on  the        5.  Titles  Citation,  Libel,  &c.  &c. 

fubject  from  a  constant  attendance  in  AylifFe's  Parergon  Juris  Canonici. 

fat  several  years  in  the  Courts  of  (London,  1726.) 
Doctors'   Commons,  and    from  the        6.  Similar  titles  in  Gibson's  Codex 

obliging  communication  of  other  per-  Juris  Ecclesiastici.    (Oxford,  Claren- 

sons.    Those  who  wish  to  obtain  a  don  Press,  1761.) 
deeper    knowledge   of  the    subject,        7.  Cockburn's   Clerks'    Assistant. 

ihould  consult  the  following  works.  (London,  1800.) 
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titles  SLVt^tSlj  COttCttf  and  ^t0^ibitlon{a) ;  the  object  of  the 
Editor  in  this  chapter  is  to  give  an  outline  of  the  mode  of  pro- 
ceeding in  the  two  principal  Courts  established  at  Doctors' 
Commons,  which  are  held  with  the  same  regularity  as  the 
courts  of  common  law,  for  the  administration  of  justice  over 
those  civil  interests  of  the  subject  which  the  constitution  of  this 
country  has  entrusted  to  their  cognizance.  The  system  of  law 
which  governs  the  decision  of  these  courts,  and  which  is 
blended  from  the  civil  law  of  ancient,  and  the  canon  law  of 
modern  Rome,  the  ecclesiastical  constitutions,  and  the  statute 
and  common  law  of  this  realm,  has  been  treated  of  in  the  pre- 
face to  this  work ;  but  it  seems  proper  to  observe,  in  this  place, 
that  no  Ecclesiastical  Court  is  a  Court  of  Record  (&),  and  that 
every  Consistorial  or  Diocesan  Court  in  the  country,  as  well  as 
various  Peculiars,  exercise  the  same  jurisdiction  in  kind,  though 
limited  in  degree,  as  the  Court  of  Arches  and  the  Prerogative 
Court,  which  are  held  at  Doctors'  Commons. 
jariadiction  [[The  Court  of  Archcs  is  the  Court  of  Appeal  from  all  the 
Court  ;^"*'*'  inferior  Courts  of  the  province  of  Canterbury  (c).  The  Judge 
of  this  Court  is  not  necessarily,  but  by  long  usage,  Judge  of 
the  Prerogative  Court,  and  also  of  certain  Peculiars  (cf)  exempt 
from  the  jurisdiction  of  their  ordinary,  and  subject  only  to  the 
metropolitan.  As  judge  of  the  Arches  Court,  his  appellate 
jurisdiction  in  civil  suits  extends  over  all  causes  relative  to 
marriages,  wills,  tithes  (e),  church-rates,  dilapidations,  seats  and 
monuments,  &c.,  in  churches  and  church-yards :  — in  criminal 
suits,  over  all  causes  relative  to  the  correction  and  discipline 
of  clerks  (/),  to  suits  of  defamation  and  incest  and  brawling 
in  a  churcn  or  church-yard  against  laymen,  for  neslect  of 
duty  against  churchwardens,  &c.  It  has  been  generally  held 
that  there  is  this  peculiarity  about  the  criminal  jurisdiction  of 

[II.  Ai  to  the  Practice  t^  the  Iriih  (AmBterdam.)    An  excellent  work. 
Court i.  5.  The    very   Aill   Catalogue    of 

1.  Cunningham's  Forms  and  Pre-  ^tcrs  on  the  Civil  Law,  Practical 
cedent!  for  Ecclesiastical  Courts,  and  Theoretical,  riven  at  the  end  of 
(Dublin  1834.)  ^"^  "^^  Pf^  of  Macheldeys  Lehr- 

2.  Biillingbroke's  Eccles.  Laws,  buch  des  Romischen  Rechts  (Oietsen, 
chapters  43  to  46.     (Dublin,  1770.)  ^^38)  should  be  also  consulted.— Ed.] 

[III.  ^,  to  Foreign  Writeri  on  the        ,^)  ^ee  also  titles  VthOOfU.  toI.  i. 
Practice  of  tKe  CwU  and  Canon    ^\  ^^^^^^^^  j^  ^j^j,  ^^,^,„^^ 

^^^'  (6)  [3  Black.  C.  67,  69 ;  1  Stark. 

1.  Andr.  Gaill.   Practice  Quees-     £v.  243J 

tiones.     (Cologne,  1634.)  (c)  [With    the    exception     of    a 

2.  Speculum  Gul.  Durandi,  cum  Royal  Peculiar,  from  whom  the  ap- 
Annot.  Johannis  Audrece.  (B&sle,  peal  lies  to  the  Q.  fai  Council. — Ed.] 
1574.)  {d)  [See  title  fleniliarf.] 

3.  "  Speculum    Aureum,"    called        («)  [See  title  Cit^etf.] 

also  "  Advocatorum  Lumen,"  of  Ma-  {/)  [See  title  ^tihilttn  tnCIf  He^ 

ranta.  (Frankfurton  the  Maine,1586.)  stra(ttt0  Of  tit  ^UrgS  for  the  present 

4.  Censura    Forensis   Theoretica  mode  of  proceeding  against  clerka  in 

Practica,    by   Simon  Von  Leewen.  holy  orders.] 
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the  judge  of  the  Arches  Court,  that  alone,  of  all  Ecclesiastical 
Judges,  he  can  deprive  a  clergyman  of  his  living  (g).  This 
Court  has  also  original  cognizance  in  suits  for  a  legacy  where 
the  will  has  been  proved  in  the  Prerogative  Court  (A),  and  it  or  the  Pre- 
may  entertain  arimnal  suits  on  Letters  of  Request  (t)  from  the  '®c*^>'^«* 
inferior  courts.  The  judge  of  the  Prerogative  Court  (who,  we 
have  seen,  is  usually  the  same  person  as  the  judge  of  the 
Arches)  exercises  original  jurisdiction  over  all  causes  of  wills 
and  intestacies  where  there  is  more  than  51.  (botia  notabilla)  be- 
longing to  the  deceased  beyond  the  limits  of  the  local  ordinary. 

ijThe  Chancellor  of  the  Diocese  of  London  (A)  also  holds  his  or  the  coo- 
Court  at  Doctors'  Commons,  and  his  decisions  are  printed  in  i!inZ^^ 
the  Ecclesiastical  Reports.   And  in  the  few  instances  in  which 
a  cause  has  been  argued  before  the  Master  of  the  Faculties, 
his  Court  has  been  held  at  Doctors'  Commons.    See  titles 

jfaeult(e0  and  i^otaup  t^ublic* 

[^There  is  a  remarkable  peculiarity  which  distinguishes  cer-  original  ob- 
tain suits  in  the  Ecclesiastical  Court  from  those  which  can  be  -'may^be^"*^ 
brought  in  equity,  or  at  common  law.  It  is  this :  the  original  chnDsed. 
object  of  a  suit  may  be  changed,  and  assume  in  the  conclusion 
an  entirely  different  shape  from  that  in  which  it  had  been 
instituted.  A  suit  may  be  commenced  against  a  woman  for 
jactitation  of  marriage,  and  if  her  defence  be  that  she  was  duly 
married,  and  this  defence  be  established,  the  sentence  will  faie 
a  decree  against  the  husband  for  a  restitution  of  conjugal 
rights.  A  wife  may  sue  for  a  restitution  of  conjugal  rights, 
and  the  defence  of  the  husband  may  be  that  she  has  been 
guilty  of  adultery,  and  if  he  succeed,  the  sentence  will  be  a 
divorce  i  mensa  et  thoro  against  the  wife.  On  the  same  prin- 
ciple, a  husband  against  whom  a  wife  has  instituted  a  suit  for 
divorce  on  the  ground  of  cruelty,  may  plead  her  adultery  in  a 
responsive  allegation  (/),  and  is  not  compelled  to  take  out 
any  separate  or  cross  citation  for  the  purpose.  And  a  wife 
who  has  instituted  her  suit  for  cruelty  has  been  allowed  to 
give  in  on  affidavit  additional  articles,  pleading  acts  of  adul- 
tery by  the  husband  subsequent  to  the  commencement  of  the 
suit  (m),  and  even  prior  to  its  institution,  when  they  have  been 
sworn  to  be  noviter  perventa  to  her  knowledge  (n). 

(g)  [See  title  Beytibotioit,  voL  ii.  (i*)  [  Vide  "  Letters  of  Request,'* 

But  there  seemfl  no  reason  to  deny  post,  p.  224.] 

this  power  to  the  judge  of  the  pro-  {k)  [The  celebrated  judgments  of 

vinoe  of  Yorlc ;  ana  according  to  the  Lord  Stowell  delivered  in  Uiis  Court 

report  in  Dyer  of  the  case  of  Good'  are  usually  known  by  the  title  "  Ck»n- 

man  v.  The  JJean  of  Bath  and  Wells,  sistory  Reports/'] 

the  commiisarv  of  the    Bishop    of  (/)  IBest  r.  Best,  I  Ad,  411, l 

Bath  and  Wells  exercised  this  au-  (m)  ^Barrett  ▼.  Barren^  1  Hagg. 

ihority,  see  tit.  BfflllS  attS  Ciaytm.]  22.] 

(A)  [See  modes  of  proceeding  in  a  (n).  ISampson  v.  Sampson,  4  Hagg. 

suit  for  a  leeacy,  under  title  fllrt|f#,  285.] 
vdL  L  p.  98  b.] 
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nicated (6). 


Oatlaw. 


Minora,  Imbe- 
cile Penont, 
Lanatlci. 


[[2.  Who  may  be  Parties  to  a  Suit. 

[^The  general  law  upon  this  branch  of  the  subject  is  thus 
simply  and  clearly  enunciated  by  Lord  Stowell  (a),  ''  The 
Criminal  Suit  is  open  to  every  one,  and  the  Civil  Suit  to  every 
one  showing  an  interest."  The  Criminal  Suit  is  instituted  by 
what  is  technically  termed  ^'Promoting  the  Office  of  the  JudgCj'^ 
vide  post,  under  Special  Part,  Articles,  p.  283. 

[[1.  Formerly  no  excommunicated  person  had  any  **  persona 
standi"  in  an  ecclesiastical  court;  and  in  a  recent  case  in  the 
Court  of  Arches,  where  a  dissenter  promoted  the  office  of  the 
judge  against  a  clergyman,  an  objection  was  taken  by  the 
counsel  for  the  latter  against  the  institution  of  the  suit  by  one 
who  it  appeared  from  the  evidence  was  among  those  denounced 
by  the  9tn  and  12th  canons  as  schismatics,  and  therefore  ipso 
facto  excommunicate,  it  being  contended  that  the  53  Geo.  3, 
c.  127;  had  only  removed  civil  penalties  from  dissenters.  The 
judge,  however,  overruled  the  objection,  holding  that  except 
for  the  purpose  mentioned  in  the  act,  there  was  no  longer  any 
excommunication . 

[[But  since  the  53  Geo.  3,  a  party  pronounced  contumadaus 
and  whose  contempt  has  been  siynified  at  a  preceding  stage 
of  the  cause  for  disobedience  to  any  order  of  the  judge,  cannot 
appear  in  court  at  a  subsequent  period,  or  prosecute  an  appeal 
from  proceedings  carried  on  in  pasnam,  until  he  has  been  ab- 
solved from  his  contempt,  and  taken  the  oath  de  parendo  juri{c) 
to  his  ordinary  {d). 

TAn  outlaw,  it  is  presumed,  would  have  no  persona  sUmdi 
in  these  courts. 

[[2.  All  minors  may  bring  suits  by  their  guardian,  elected 
for  the  purpose  by  the  Ecclesiastical  Courts  ;  lunatics  by 
their  committee  appointed  by  the  Court  of  Chancery.  But 
the  judge  cannot  compel  a  father  to  continue  as  a  party  in  a 
suit  when  his  son  has  become  a  maior  during  its  continuance ; 
if  he  attempt  to  do  so,  he  will  be  liable  to  an  action  on  the 


(a)  [Tttmerv.  Mei/trs,  1  Consist. 
415,  note.] 

(6)  IMoMtin  V.  Etcottf  reported  by 
Dr.  Curteis,  June  9,  1841 ;  but  the 
decision  in  this  case  is  appealed  from. 
—Ed.] 

(c)  [Lynd.  De  Sent.  Excom.  c. 
Decemimus,  and  p.  266,  v.  Comodum ; 
and  X.  2,  25,  11 ;  X.  5,  39,  40; 
Decret.  1.  2,  tit.  25,  c.  12 ;  Doujat  in 
Lancel.  lib.  4,  319,  343.  "Licet  a 
censuris  ecclesise  absolvatur,  debet 
tamen  etiam  ipse  prsestare  juramen- 
tum  de  parendo  mandatis  ecclcsise, 
sicut  ille  qui  absolute  absolvitur," 
Decret.  1.  5,  t.  39,  c.  52,  Venerabili. 
**  Ubi  xnanifestum  est  delictum,  non 


conceditur  absolutio,  nisi  previft  can- 
tibne  de  parendo  mandatis  ecdeaise," 
Doujat  in  Lancel.,  1. 4,  347.  See 
Fitzherbert,  Nat  B.  62 ;  2  Inst  189 ; 
8  Rep.  68;  and  the  recent  case  of 
Baines,  High  Court  of  Chancery  and 
Queen's  Bench,  1841 :  but  if  the  con- 
tempt has  not  been  ugnified,  it  would 
seem  that  it  is  pui^ged  by  appearance 
and  payment  of  costs ;  see  nerberi  y. 
Herbert,  2  Phillimore,  438,  439, 
Arnold  &  Swabey,  arguendo. — Ed.] 

(d)  [Nor  could  he  have  been  re- 
leased from  an  imprisonment  until 
the  passing  of  3  &  4  Vict.  c.  93.  See 
title  excommttllicatiOlt,  and  Execu- 
tion of  Sentence,  poit,  p.  211.'— Ed.] 
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case  at  common  law  («)•  The  committee  of  a  lunatic  husband 
have  instituted  a  suit  for  divorce  (/),  on  account  of  the  adul- 
tery of  the  wife;  nor  is  it  necessary  that  there  should  be  a 
previous  resort  to  the  Lord  Chancellor  for  permission  to 
exercise  this  authority.  In  suits  for  nullityi  the  same  power 
of  the  committee  has  been  admitted  and  a  marriage  has  been 
dissolved  on  account  of  the  alleged  mental  incapacity  of  the 

!>arty;   but  if  a  son  recovers  his  capacity,  he,  and  not  his 
ather,  must  institute  a  suit  for  the  dissolution  of  a  marriage 
contracted  during  his  insanity  (g). 

[[3.  Married  women  may,  in  certain  cases,  institute  alone  Married 
a  civil  suit  in  the  ecclesiastical  courts,  as  in  a  case  of  defama-  ^^"*"* 
tion  (A),  or  in  a  legacy  bequeathed  to  her  separate  use. 

[[4.  A  person  may  sue  in  forma  pauperis;  but  "  this  is  a  great  Paopen. 
privilege  of  law  belonging  only  to  the  necessity  arising  from 
absolute  poverty  and  from  the  absence  of  any  other  mode  of 
obtaining  justice;  no  person  is  entitled  to  the  gratuitous  labours 
of  others  who  can  furnish  the  means  for  providing  them  for 
himself:  besides,  it  places  the  adverse  party  under  great  dis- 
advantages, it  takes  away  one  of  the  principal  checks  to 
vexatious  litigation ;  the  legal  claim  therefore  to  so.  great  a 
privilege  ought  to  be  clearly  made  out.  It  is  a  complete  but 
not  an  uncommon  misapprehension  of  the  law  to  suppose  that 
because  a  person  is  in  insolvent  circumstances,  and  because  he 
can  truly  swear  that  he  is  not  worth  5/.  after  all  his  just  debts 
are  paid,  that  therefore  he  is  entitled  to  be  admitted,  or,  rather, 
to  proceed,  as  a  pauper ;  it  is  prima  facie  ground  to  admit 
him  as  such,  but  no  more  (i).*'  It  would  seem  from  the  cases 
cited  in  this  extract  from  Sir  J.  Nicholl's  judgment,  that  the 
criterion  is,  the  income,  and  not  the  debts,  of  the  party ;  for 
instance,  where  a  person  admits  an  income  of  70/.  per  annum, 
and  owes  200/.  beyond  his  effects,  he  will  not  be  admitted  to 
sue  as  a  pauper.  A  person  erroneously  admitted  as  a  pauper 
may  be  dispaupered.  It  should  be  remarked  that  in  suits  for 
separation  and  alimony  the  court  is  very  reluctant  to  admit  the 
party  proceeded  against  as  a  pauper,  it  being,  in  the  language 
of  Lord  Stowell,  *'  at  once  shutting  the  door  against  redress 
and  defeating  one  great  object  of  the  suit  (A).** 

[[6.  Interveners  in  a  suit  are  unknown  to  the  common  law,  laterrcMn. 
but  the  doctrine  of  the  civil  and  canon  law  administered  in  the 

(e)  llkaurain  v.  ScoU,  3  Cainpb.  (A)  lAnon.  3  Salk.  288 ;  Chamber- 

388.]  laine  v.  Hewson,  5  Mod.  70;  Dominus 

(J')lSee  ParnelljbykUCommUleef  Gerard  y,  Dominam  Gerard,  error, 

▼.  Parnell,  a  case  prima  impressionis  C.B  ,  1  Raym.  73 ;  Tarrant  v.  Mawr, 

decided  by  Lord  Stowell  on  this  sub-  1  Stra.  756;  Capel  y.Robarts,SHagg. 

ject,  2  Phill.  158 ;  and  Earl  of  Forts-  161,  in  note.— Ed.] 

mouth  bjf  his  Committee  y.  Countess  of  (<)  [The  whole  law  on  this  subject 

Portimquthf  1  Hagg.  355. — Ed.]  is  elaborately  discussed  in  Lovefdn, 

(g)  [Sec  Turner  v.  Meyers,  I  Con-  SfC.y.  Edwards,SfC.  1  Pbill.179. — Ed.] 

liflt.  415.]  {k)  [1  Phill.  184,  in  notis.} 
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Admiralty  and  Ecclesiastical  Courts  (Z),  is,  '^Tertius  inter- 
venire  potest  pro  interesse  suo  in  omni  causa  qtue  tangit  bona 
aut  personam  suam  (m)."  In  a  matrimonial  cause  there  may 
be  an  intervention  (n)  at  any  time,  even  in  the  appeal ;  but  a 

ferson  who  has  no  interest  cannot  be  permitted  to  intervene  (o). 
n  testamentary  causes,  it  has  been  said,  that  "  Interveners 
must  take  the  cause  in  which  they  intervene  as  they  find  it  at 
the  time  of  such  their  intervention;  hence  they  can  only  of 
right  do  what  they  might  have  done  had  they  been  parties  in 
the  first  instance,  or  had  their  intervention  occurred  in  an 
earlier  stage  of  the  cause  (/?).'*  In  cases  of  incestuous  mnr- 
riages  the  court  allows  a  very  slight  degree  of  interest  to  annul 
them  {q).  In  a  case  of  divorce,  where  the  alleged  marriage  is 
denied  to  be  valid,  the  court  has  permitted  third  parties  who 
have  estates  expectant  {inter  alia)  upon  the  issue  of  such 
marriage  being  declared  illegitimate,  to  be  cited  to  see  pro- 
ceedings so  far  as  relate  to  the  marriage  (r) ;  but  such  parties 
cannot  object  to  the  manner  in  which  the  original  citation  in 
the  cause  was  executed,  nor  can  an  intervener  take  an  objection 
to  the  jurisdiction  of  the  court  if  the  principal  parties  litigant 
have  submitted  to  \i{s).  The  passage  on  which  this  law  of 
intervention  in  appeals  is  founded  appears  in  the  Digest : — 
"  j1  sententid  inter  alios  dictd  appetlari  non  potest  nisi  ex 
justd  causdf  veluti  si  quis  in  cohtsredum  prapjudicium  se  con- 
demnari  patitur,  vel  similem  huic  causam^  qnamvis  vel  sine 
appellatione  tutus  est  cohteres ;  item  fidejussores  pro  eo  pro 
quo  intervenerunt,  igitur  et  venditoris  fidejussor  emptore  mcto 
appellabitp  licet  emptor  et  venditor  acquiescant  {t). 


GENERAL  OUTLINE  OF  A  SUIT  IN  THE  ECCLESIASTICAL  COURTS. 

[[3.  Mode  of  conducting  a  Suit, 

[[It  seems  to  be  the  most  convenient  arrangement  of  this 
chapter,  to  give  in  this  place  a  general  sketch  of  the  forms  to 
be  observed  in  the  conduct  of  a  suit,  both  civil  and  criminal,  in 
the  Ecclesiastical  Court. 

(/)  [Clarke's  Praxis  Admiralty,  t.  (r)    [^Montague  v.   Montague,   2 

38,  39.]  Ad.  372.] 

{m)  [Oughton,  Ordo  Judic.  p.  28,  (<)  {Donegal  v.  Chichester,  3  Phill. 

tit.  XIV. ;  and  see  Petreis  v.  Tondear,  596 ;  Donegal  v.  Donegal,  3  Phill. 

1  Consist.  136.]  593,  613.] 

(fi)  IDalrymple  v.  Dalfymple,  2  (t)  [See  Dig.  1. 5,  pr.  De  Appellat 

Consist.  137.J  xlix.  1,  M arcian ;  and  Voet  1.  5,  tit. 

(o)  {Brolherton  v.  Hellier,  1  Lee,  De  Judiciis,  ss.  35,  36 ;  and  the  pa»- 

500.1  sages  in  the  Pandects  referred  to  by 

ij})  IClementy,  Rhodes  and  other,  Miihlenbruch,  in  Jiis  '^Delectus  Le- 

('"  ~'    " " 


8  Add. 40,  per  Sir  J.  Nicholl]  gum,"  p.  2472;  Pars  Gen.  1.  2,  c.  v. 

"1  Consist.  188;  Ray  v.  Sher-    s.  169.J 
'  Curt.  178—193.] 
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[[^Causes/'  says  Conset(«),  'Mn  respect  of  their  different  camet 
way  of  proceeding  are  two-fold,  plenary  and  summary.  simlMry."^ 

\^"  1.  Plenary  causes,  or  ordinary  causes,  are  those  which 
require  a  solemn  order  in  the  proceedings,  as  the  contestation 
of  suit ;  a  term  assigned  to  propound  and  invoke  all  acts,  &c., 
a  term  to  conclude,  and  a  due  form  of  concluding  in  that  term, 
&c.,  and  thence  it  is  they  are  called  plenary. 

P'2.  What  causes  these  are  that  require  this  manner  of  pro- 
cess must  be  learnt  from  those  learned  in  the  civil  law; 
however,  these  following  causes  by  ancient  and  daily  practice 
are  found  to  be  plenary  causes,  viz. — • 

[["Every  testamentary  business,  and  contests  about  temerary  pieDnry 
administrations,  except  in  the  Prerogative  Court.  ^■■••'' 

[[''  All  causes  of  legacy ;  defamation  or  reproach ;  divorce 
or  separation  from  bed  and  board ;  dilapidation ;  jactitation 
or  boasting  of  matrimony ;  subtraction  of  procurations ;  sub- 
traction of  an  annual  pension ;  perjury  at  the  instance  of  a 
partv ;  notorious  simony  at  the  instance  of  a  party ;  correction 
of  the  mere  office,  or  voluntarily  promoted ;  notorious  usury 
at  the  instance  of  a  party ;  injection,  or  laying  violent  hands 
upon  a  clergyman  at  the  instance  of  a  party ;  impediment  of 
marriage ;  and  right  about  seats  in  the  church. 

[["  And  it  is  to  be  particularly  observed,  that  if  in  any  of 
these  plenary  causes  any  proceed  summarily,  that  is,  without 
contestation  of  suit,  &c.,  all  the  proceedings  are  immediately 
null. 

\^"  8.  Summary  causes  are  such  as  respect  not  this  solemn  sammary 
and  ordinary  way  of  proceeding  in  judgment ;  but  they  require  ^"'**- 
a  summary  and  short  proceeding,  and,  as  they  term  it,  absque 
Btrepitujudicii,  etde  rimplici  et  piano.  And  these  causes  are 
all  those  whereof  the  Prerogative  Court  takes  cognisance; 
for  by  the  style  of  that  court,  they  are  all  called  summary 
causes.  And  if  any  proceed  plenarily  in  these  causes,  the 
proceeding  is  not  nulled,  but  more  valid;  if  therefore  the 
proctors  doubt  which  causes  are  plenary,  and  which  are  sum- 
mary, they  may  proceed  plenarily  although  the  cause  be 
summary,  and  by  that  means  avoid  all  danger  of  nulling  the 
proceedings."    '  *  ^ 

[[The  mode  of  commencing  the  suit,  and  bringing  the  parties  citation. 
before  the  court,  is  by  a  process  called  in  the  Consistorial 
Courts  a  Citation,  containing  the  name  of  the  judge,  the 
plaintiff,  and  name,  residence,  and  diocese  of  the  defendant ; 
the  cause  of  action,  and  the  time  and  place  of  appearance.  In 
the  Prerogative  Court  this  process  is  called  a  Decree.  This 
Citation,  in  ordinary  cases,  is  prepared  and  signed  by  the 
proctor,  and  issued  under  seal  of  the  Court ;  but  in  special 
cases,  the  facts  are  alleged  in  what  is  termed  an  Act  of  Court, 
and  upon  those  facts  the  Judge  or  his  Surrogate  decrees  the 
(ti)  [Conset's  Practice  of  Ecclesiastical  Courts,  part  1,  b.  2.] 
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party  to  be  cited,  to  which,  in  certain  cases  in  the  Prerogative 
Court,  is  added  an  Intimation,  that  if  the  party  does  not  ap- 
pear, or,  appearing,  does  not  show  cause  to  the  contrary,  the 
Court  will  proceed  to  do  as  therein  set  forth.  These  Decrees 
or  Citations  are  signed  by  the  Registrar  of  the  Court. 

[[The  name  of  the  first  Plea  varies  according  to  the  descrip- 
tion of  the  cause.  In  Criminal  Proceedings,  the  first  Plea 
is  called  Articles,  because  it  runs  in  the  name  of  the  judge, 
who  articles  and  ejects.  In  Plenary  Causes,  which  are  not 
criminal,  the  first  rlea  is  termed  the  Libel,  and  runs  in  the 
name  of  the  party  or  his  proctor,  who  alleges  and  propounds 
the  facts  founding  the  demand.  In  Testamentary  Causes^  the 
first  Plea  is  called  an  Allegation. 

[[This  first  plea,  though  more  comprehensive  (especially  in 
Criminal  Suits),  is  analogous  to  a  Declaration  at  Common  Law, 
or  a  Bill  in  Equity.  But  there  is  this  characteristic  difiference, 
that  all  such  Pleas  are  broken  into  separate  positions  or 
articles^  the  facts  upon  which  the  party  founds  his  demand 
being  alleged  under  separate  heads  according  to  the  subject 
matter  and  the  time  in  which  they  have  occurred.  Every 
subsequent  Plea,  in  all  causes,  whether  Responsive  or  Rejoin- 
ing, and  by  whatever  party  given  in,  is  termed  an  Allegation. 

[^Here  it  should  be  remarked,  that  before  a  plea  of  any  kind, 
whether  Articles,  Libel,  or  Allegation,  is  admitted,  it  is  open 
to  the  adverse  party  to  object  to  its  admission,  either  in  the 
whole  or  in  part ;  in  the  whole,  when  the  facts  altogether,  if 
taken  to  be  true,  will  not  entitle  the  party  giving  the  plea  to 
the  demand  which  he  makes,  or  to  support  the  defence  which 
he  sets  up ;  in  part,  if  any  of  the  facts  pleaded  are  irrelevant 
to  the  matter  in  issue,  or  could  not  be  proved  by  admissible 
evidence,  or  are  incapable  of  proof. 

[These  objections  are  made  and  argued  before  the  judge, 
and  decided  upon  by  him ;  and  his  decision  may  be  appealed 
from.  For  the  purpose  of  the  argument,  all  the  facts  capable 
of  proof  are  assumed  to  be  true :  they  are,  however,  so  as- 
sumed, merely  for  the  argument,  but  are  not  so  admitted  in 
the  cause ;  for  the  party  who  offers  the  plea,  is  no  less  bound 
afterwards  to  prove  the  facts;  and  the  party  who  objects  to  the 
plea,  is  no  less  at  liberty  afterwards  to  contradict  the  facts. 
This  proceeding  is  attended  with  great  convenience  in  abridg- 
ing tne  introduction  of  unnecessary  and  improper  matter,  to 
which  parties  themselves  are  generally  too  much  disposed. 
They  are  apt  to  consider  trivial  circumstances  to  be  important, 
and  desire  them  to  be  inserted  in  the  plea;  a  desire  which 
neither  the  honest  reluctance  of  the  practitioners,  nor  the  ju- 
dicious advice  of  counsel,  is  always  able  to  counteract:  even 
the  authority  and  vigilance  of  the  court  itself  cannot  altogether 
prevent  redundant  pleading,  and  can  only  check  it  by  taking 
it  into  consideration  on  the  question  of  costs. 
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[[The  proceedings  just  referred  to  have  also  the  convenience 
of  enabling  parties,  in  many  instances^  to  take  the  opinion  of 
the  court  in  a  very  summary  way,  particularly  in  amicable 
suits :  if  the  facts  are  candidly  stated,  and  the  court,  upon  the 
plea  being  objected  to,  should  be  of  opinion,  that  if  proved, 
the  facts  either  will  or  will  not  support  tne  prayer  of  the  plea ; 
in  the  one  case,  if  the  plea  is  admitted,  the  further  opposition 
may  be  withdrawn ;  in  the  other  case,  if  the  plea  is  rejected, 
the  party  offering  it  either  abandons  the  suit,  or  appeals,  in 
order  to  take  the  judgment  of  a  superior  tribunal.  This  course 
saves  the  expense  and  delay  consequent  upon  proving  the  facts 
by  witnesses,  in  cases  where  there  exists  no  doubt  of  the  facts 
being  correctly  alleged  in  pleas,  and  where  the  question  be- 
tween the  parties  is  principally  or  perhaps  altogether  a  question 
of  law  arising  out  of  the  facts  so  stated  in  plea. 

[[The  plaintiff,  or  his  proctor  who  brings  in  the  Libel,  prays  Luueomr 
that  a  day  may  be  assigned  for  the  defendant's  or  his  proctor's  "*'*^' 
answer  to  it,  and  on  such  day  assigned,  the  plaintiff  or  his 
proctor,  in  presence  of  the  defendant  or  his  proctor,  requests 
the  answer,  the  giving  of  which  creates  the  litis  contestatio  (v), 
which  common  lawyers  call  the  i88ue{x).     Such  issue  may  be  diflrerent 
either,  1 ,  simple  affirmative^  in  which  case  there  is  of  course  an  ""***  ^' 
end  of  the  suit;  or,  2,  simple  negative^  consisting  of  a  general 
denial  of  the  Libel ;    or  what  may  be  termed,  3,  qualified 
affirmative  or  negative,  in  the  language  of  Conset(y).    ''When 
the  defendant  doth  indeed  confess  the  fact,  but  yet  adds  some 
certain    qualities   or  circumstances   of  this  fact,   which   are 
silently  passed   over  by   the   plaintiff,   by   reason   of  which 
omission  of  the  circumstances  of  the  fact  it  may  be  said  to 
be  different  from   the  fact  propounded  in  the  libel ;  hence, 
though  the  defendant  may  not  simply  deny  the  fact,  yet  he 
may  do  it  indirectly,  while  he  shows  the  fact  to  be  much 
otherwise  than  what  is  related  by  the  plaintiff (z)."    In  causes 
of  Divorce  the  party  generally  answers  by  confessing  the  fact 
of  marriage,  but  otherwise  contesting  the  suit  negatively. 

[[The  plaintiff  is,  in  all  civil  causes,  entitled  to  what  are  Per«»«i 
called  the  Personal  Answers  of  the  defendant  on  oath,  with    ""*'"' 
this  exception,  that  the  defendant  is  not  bound  to  answer  any 
criminal  matter,  though  civiliter  intentata,  as  the  charge  of 
adultery  in  a  matrimonial  suit.     In  criminal  suits  he  cannot 
be  called  upon  for  answers  at  all.     This  stage  of  the  cause 

(v)  [The  origin  of  the  phrase  is  to  civil  or  canon  law,  1  Consist  213; 

be  traced  to  the  primitive  manners  of  hut  from  the  retnni   of  the  citation 

the  Romans.    At  the  opening  of  the  there  is  a  lU  pendnis.   See  Shenoood 

suit  the  defendant  invoked  some  of  v.  Rayt  1  Curteis,  173,  193;  Moore's 

the  standers  hy  as  witnesses.  This  was  P.  C.  R.  vol.  i.  p.  365.— Ed.] 

called  antestari  or  conUstarl     See  iy)  [Page  87,  part  3.] 

Fesiutde  V.S.  tub  voce**  ContesiarU*2  (x)    [See  an   instance,   p.   3,    of 

(jr)  [Before  issue  given,  a  suit  is  Mastin  v.  Ktcott,  reported  by  Dr. 

not  held  to  be  commenced  by  the  Curteis,  1841.] 
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corresponds  with  the  Plea  at  Common  Law  (a),  i.  e.,  it  is  an 
answer  of  fact  to  all  and  every  the  positions  or  Articles  of  the 
Libel  (which,  we  have  seen,  resembles  the  Declaration.) 
Deiigniiioii        [[Whatever  parts  of  the  libel  (or  allegation  as  the  case  may 
or  WitoeMei.  1^^  ^1,^  defendant  has  not  admitted  (6)  in  his  personal  an- 
swers, the  plaintiff  proceeds  to  prove  by  witnesses.     And  a 
notice,  called  a  Designation,  is  delivered  to  the  defendants  of 
their  names,  and  the  different  articles  on  which  it  is  intended  to 
examine  them ;  he  is  therefore  distinctly  apprised  of  the  points 
to  which   he   should  address  his  cross-examination  of  each 
witness,  as  well  as  the  matters  which  it  may  be  necessary  tm 
him  to  contradict  or  to  explain  by  counterpleading ;  the  mode 
Reipontive     of  doing  this,  is  to  give  in  a  Responsive  Allegation  (c),  which 
Allegation.     ^^^  y^  attended  with  the  same  consequences  as  the  ear- 
lier plea,  that  is  to  say,  objections  to  its  admissibility,  answers 
EzaMiaatkMi  upon  oath,  and  the  examination  of  witnesses.     The  witnesses 
or  WHticMM.  ^^^  examined  secretly,  and  their  depositions  taken  down  by  an 
examiner.     Publication  of  the  evidence  is  prayed  ^y  one 

farty,  and  unless  the  party  has  not  had  time  to  prepare  his 
nterrogatories,  or  unless  he  alleges  an  Allegation  Exceptive 
to  the  evidence  (d),  publication  is  decreed  by  the  judge. 
Term  u-  [[lu  all  cascs  the  court  may  extend  this  time  on  reasonable 

pi^V^^  cause  being  shown  (see  Rule  11  of  Orders  of  Court);  and  its 
duration  must,  too,  of  course,  depend  on  the  distance  of  the 
abode  of  the  witnesses,  the  facility  of  reaching  them»  &c«  Each 
term  assigned  is  technically  called  an  Assignation,  and  the 
book  in  which  the  minutes  of  the  Court  were  kept  by  the 
Registrar  is  called  the  Assignation  Book.  The  term  given  for 
proof  is  called  the  Term  Probatory.  The  court  may  also, 
on  very  strong  reasons  being  shown,  renew  a  lapsed  term. 
CooDier  [[A  Counter  Allegation  may  be  given  in  to  the  Responsive 

AUegadoo.  A])egation,  and  is  subject  to  the  same  incidents  and  rules 
as  the  former.  But  in  a  rejoinder  to  a  Responsive  All^ation, 
the  only  facts  strictly  pleadable  are  those  either  contradictory 
to  or  explanatory  of  facts  pleaded  in  the  Allegation  to  which 
it  rejoins,  and  those  noviter  perventa  to  the  proponent's 
knowledge;  though  the  court  may^  under  certain  circum- 
stances, permit  facts  to  be  pleaded  which  do  not  come  under 
these  descriptions  (e).  Beyond  this  step  the  mere  pleadings 
are  rarely  carried  (/),  but  it  should  seem  that  the  discretion 

(a)    [See   Stephen    on   Pleading,  Court  of  London,  in  Sarjeant  ▼•  Sbb^ 

p.  25.]  jeant,  on  the  ground  that  it  afibrded 

(6)  [See  post,  Rule  10  of  Orders  the  judge  better  means  of  arrivmg  at 

of  Court  of  1830.]  a  just  conclusion,  June  27th,  1834. 

(c)  [This  plea  is  sometimes  con-  For  the  exceptio  of  the  Roman  law, 
founded  by  inferior  Ecclesiastical  see  lust.  4, 13 ;  1  Dig.  44, 1 ;  for  tbe 
Courts  with  the  personal  answers.]  replkatiOf  I  Dig.  44,  1,  fr.  22;  Inst 

(d)  [See  Evidence,  post.}  4,  14;   and  4  Dig.  12,  2,  fr.  9;  fbr 

(e)  (thw  V.  Clark,  2  Add.  R.  102.]    the  duplication  1  Inst  4,  14,  fr.  2,  3 ; 
.(/)  [A  fourth  allegation  was  adr    1  Dig.  44, 1.— Ed.] 

mitted  by  the  judge  of  the  Consistorial 
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of  the  judge  and  the  advocate,  and  the  apprehension  of  costs, 
rather  than  any  positive  rule,  prevents  further  pleading ;  and 
here  one  exception  should  be  mentioned,  it  is  always  per- 
mitted to  give  in  an  allegation  of  facts  **  noviter  perventa"  to 
the  knowledge  of  one  of  the  parties  in  the  suit,  it  being  fully 
established  to  the  satisfaction  of  the  judge  that  such  facts  could 
not  have  been  earlier  known  to  the  party  now  propounding 
them.  For  instance,  as  has  been  said,  in  Matrimonial  Causes 
it  is  allowed  to  plead  acts  of  adultery  committed  since  the 
institution  of  the  suit;  or  before,  such  being  shown  to  be 
noviter  perventti.  An  exceptive  allegation  also  may  be  given 
under  certain  restrictions  to  the  character  of  witnesses,  the 
nature  of  which  is  discussed  under  Special  Part,  Evidence. 

[[But  when  the  parties  in  a  cause  renounce  all  further  alle- 
gations, unless  exceptive,  the  cause  is  concluded  against  them, 
though  it  is  still  within  the  discretion  of  the  court  to  allow 
further  pleading  (jf).  {Vide  "  Hearinff,  Judgment,  Set^ 
tenee,*'  post,  p.  ^)6.) 

[[The  instruments  adopted  by  the  Ecclesiastical  Court  for  ciuuon. 
giving  effect  to  its  process  are,  first,  Citation  or  Decree^  as  has 
been  shown,  vide  supra;  and  secondly ,  Monition{h),  that  is  to  Mooition. 
say,  granting  to  the  party  complaining  an  order  monishing  the 
party  complained  against  to  obey  ''  under  pain  of  the  law  and 
contempt  thereof."  Thus  there  may  be  a  Monition  for  Per- 
sonal Answers,  for  bringing  in  Scripts  and  Scrolls,  for  Pay- 
ment of  Costs  or  Alimony,  to  Churchwardens  to  hold  a 
Vestry,  to  a  Clergyman  to  reside,  &c.  &c. 

[[The  difference  between  a  Citation  and  a  Monition  seems  to 
be,  that  the  former  requires  a  party  to  appear,  the  latter  an  act 
to  be  done. 

[[Thirdly,  Compulsory :  a  writ  to  compel  the  attendance  of  conpoisory. 
a  witness  to  undergo  examination. 

[[AH  writs  require  a  certificate  of  their  execution.     3uch  certificate. 
certificate  is  indorsed  on  the  instrument  setting  forth  the 
day  and  place  of  service  on  the  party,  signed  by  the  officer  or 
person  who  served  it.    An  affidavit  is  also  indorsed  to  the 
truth  of  the  certificate. 

[[The  last  resource  of  the  ecclesiastical  courts  for  the  en-  J^jJ^^. 
forcement  of  their  processes,  is  to  obtain  a  writ  ^^  de  con-  mSS^  ^ 
tumace  capiendo"    {Vide  "  JExecution  of  Sentence^*  (i)). 

(g)  TMiddleton  v.  Middleton,  2  «  Citation,**  *<  CostSy**  «  Evidence," 

Hagg.  nep.  Suppl.  135.     See,  post,  forms  of  these  instraments.] 

\SQ&r  Special  Part,  p.  266,  as  to  (i)  [  Pof /,jp.  211.  See  also  tit.  Cjtf 

radnding  the  conclusion  of  the  cause,"]  tmsmmitSiMU,  voL  1.  p.  260.] 

(A)  [See,pos/,  under  Special  Part, 
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\^Bf/  Caveat,"] — It  has  been  seen  that  all  suits  in  this  court 
are  termed  summary.  An  ordinary  mode  of  commencing  a 
suit  in  the  Prerogative  Court  is,  by  entering  in  the  registry 
what  is  technically  termed  a  caveat,  that  is  to  say,  a  warning 
to  the  registrar  that  nothing  be  done  in  the  goods  of  the 
deceased  without  notice  being  given  to  the  proctor  who  en- 
tered such  caveat ;  it  is  usually  entered  in  a  fictitious  name. 
Strictly  speaking,  it  is  considered  to  remain  valid  for  six 
months,  but  by  the  common  usage  of  the  Prerogative  Office 
it  is  allowed  to  extend  to  a  longer  period ;  and  such  notice  is 
usually  given  after  that  period  has  expired,  if  the  caveat  falls 
under  observation.  The  effect  of  such  a  procedure  is,  that  the 
proctor  who  applies  to  the  court  to  grant  probate  of  a  will  or 
administration  of  the  personalty  of  such  deceased,  must  warn 
the  caveat ;  and  then  the  proctor  who  entered  the  caveat  must 
appear,  set  forth  the  interest,  and  declare  the  real  name  of  the 
party  in  whose  behalf  it  was  entered.  The  suit  then  proceeds 
in  the  same  manner  as  if  it  had  originally  begun 

[[jBy  Decree.'] — It  has  been  said  that  all  testamentary  causes 
commence  by  decree.  Only  a  suit  for  inventory  and  account 
begins  by  a  citation. — There  is  a  distinction  between  these 
two  initiatory  processes.  A  citation  is  signed  by  a  proctor, 
and  issues  under  seal  upon  the  proctor *s  signature  alone,  and 
generally  in  one  form;  whereas  a  decree  is  signed  by  the 
registrar  of  the  court,  being  a  decree  of  the  judge  upon  a 
special  statement,  which  varies  according  to  the  facts  and 
circumstances  of  the  case,  and  is  not,  like  a  citation,  a  common 
form  of  process.     Vide  infra,  under  Special  Part,  Citation, 

^Form  of  Decree  in  a  Testamentary  Cause,  citing  the  Parties 
entitled  in  distribution  to  a  Deceased's  Effects,  in  case  he 
had  died  intestate,  to  appear  and  see  the  Proceedings  in 
such  Cause. 

IfVUiianit  by  Divine  Providence  Archbishop  of  Canterbury^  Primate 
of  all  England  and  Metropolitan :  To  all  and  singular  clerks  and 
literate  persons  whomsoever  and  wheresoever  in  and  through  our  whole 
province  qf^  Canterbury^  greeting.     Whereas  the  Right  Honourable  Sir 

,  Knight  f  Doctor  of  Ltnos,  Master,  Keeper,  or  Commissary  of  our 

Prerogative  Court  of  Canter  bury  ^  lawfully  constituted,  rightly  and  duly 
proceeding  in  a  certain  cause  or  business  of  proving  by  witnesses  in 
solemn  form  of  law  the  true  and  original  last  xdll  and  testament  of  A.  B. 
late  of  — I  in  the  county  of ,  deceased,  which  was  promoted  by 
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C  D,  the  executor  named  in  the  said  will,  against  E,  F,  the  natural  and 
lawful  brother  and  one  of  the  next  of  kin  of  the  said  deceasedy  at  the 
petition  of  the  proctor  of  the  said  C,  Z).,  alleging  that  G,  H,  is  the 
natural  and  lawful  sister  and  one  of  the  next  of  km  of  the  said  de- 
ceasedy and  besides  the  said  E.  F.  the  only  ptrson  entitled  in  distribution 
to  his  personal  estate  and  effects  in  case  he  had  died  intestate,  hath  de- 
creed the  said  G,  H,  to  be  cited,  intimated  and  called  to  appear  in  judg- 
ment on  the  day,  at  the  time  and  place,  to  the  effect  and  in  manner  and 
form  following,  justice  so  requiring.  IVe  do  therefore  hereby  authorize 
and  empower  and  strictly  enjoin  and  command  you,  jointly  and  severally, 
peremptorily  to  cite  or  cause  to  be  cited  the  said  G.  H.,  by  showing  her 
this  original  decree  under  seal,  and  by  leaving  with  her  a  true  copy 
hereof,  that  she  appear  personally,  or  by  her  proctor  duly  constituted, 
before  our  master,  keeper,  or  commissary  aforesaid,  his  surrogate,  or 
some  other  competent  judge,  in  this  behalf,  in  the  Common  Hall  of  Doc* 
tors'  Commons,  situate  in  the  parish  of  Saint  Benedict,  near  Paufs 
IVharf,  London,  and  place  of  judicature  there,  on  the  caveat  day  after 

Trinity  Term,  to  wit ,  the next  ensuing,  and  also  on  every 

other  court  day,  thai  and  there  to  see  and  hear  all  and  every  the  judicial 
acts,  matters  and  things  needful  and  by  law  required  to  be  done  and  ex- 
pedited in  and  about  the  premises,  until  a  definitive  sentence  in  writing 
shall  be  read,  signed,  promulged  and  given,  or  until  a  final  interlocutory 
decree  shall  be  made  and  interposed  in  the  said  cause  or  business,  if  she 
shall  think  it  for  her  interest  so  to  do,  and  further  to  do  and  receiece  as 
unto  law  and  justice  shall  appertain,  under  pain  of  the  law  and  contempt 
thereof,  at  the  promotion  of  the  said  C.  D. ;  and  moreover  that  you 
intimate  or  cause  to  be  intimated  to  the  said  G.  H,  unto  whom  by  virtue 
of  these  presents  we  so  intimate,  that  if  she  do  not  appear  on  the  day, 
at  the  time  and  place,  to  the  effect  and  in  manner  and  form  aforesaid 
mentioned,  or  on  appearing  do  not  show  good  and  sufficient  cause  con- 
cludent  in  law  to  the  contrary,  our  master,  keeper,  or  commissary  afore- 
said, his  surrogate,  or  some  other  competent  judge  in  this  behalf,  doth 
intend  to  proceed  and  xoill  proceed  to  do  and  expedite  all  and  singular 
svch  judicial  acts,  matters  and  things  as  may  be  needful  and  by  law  re- 
quired to  be  done  and  expedited  in  and  about  the  premises,  to  the  giving 
and  pronouncing  a  definitive  sentence  in  writing,  or  making  and  inter- 
posing a  final  interlocutory  decree  in  the  said  cause  or  business,  the 
absence  or  rather  contumacy  of  her  the  said  G,  H.  so  cited  and  inti- 
mated in  anywise  notwithstanding,  and  what  you  shall  do  or  cause  to  be 
done  in  the  premises  you  shall  duly  certify  our  master,  keeper,  or  com- 
missary aforesaid,  his  surrogate,  or  some  other  competent  judge  in  this 

behalf,  together  with  these  presents.     Given  at  London  the day 

of ,  and  in  the year  of  our  translation. 


]^Progress  of  the  Suit  after  Decree!] — The  next  step  is  to 
serve  personally  on  the  party,  either  by  the  officer  of  the  court 
or  bis  deputy,  the  decree.  When  the  decree  is  returned,  the 
proctors  exhibit  proxies  under  the  hands  and  seals  of  their 
respective  parties,  appointing  them  proctors  in  the  suit.  The 
next  and  most  important  stage  in  the  cause  is  the  calling  for  an 
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affidavit  of  scripts;  that  is^  as  to  all  testamentary  papers  of  the 
TOceased^  executed  or  unexecuted^  which  have  at  any  time  come 
to  the  possession  or  knowledge  of  the  parties.  Such  affidavit 
is  exhibited  by  each  of  them  with  the  scripts  in  their  posses- 
sion annexed, 

[[/Wm  of  Affidavit  of  Scripts. 

[Appeared  personally  Elizabeth  Goodlake,  of  Svnndon^  in  ike 
county  of  Gloucester,  widow,  one  of  the  parties  in  this  cause,  and  made 
oaih,  that  no  script,  scroll,  paper,  parchment,  or  other  writing,  being,  or 
purporting  to  be,  or  having  the  face,  force,  form,  or  effect,  of  a  will  or  co- 
dicil, or  other  testamentary  disposition,  of  James  Wood,  late  of  the  city  o^ 
Gloucester,  esquire,  deceased,  at  any  time  either  before  or  since  his  death, 
hne  come  to  the  hands,  possession  or  knowledge  of  this  deponent,  sate 
and  except  two  certain  paper  writings,  now  respectively  marked  {A)  and 
(JB),  and  purporting  to  be  and  contain  the  last  will  and  testament  of  the 
said  deceased,  bearing  date,  as  alleged,  the  second  and  third  days  ^ 
December^  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-four^  in  xohich  Matthew  Wood,  John  Chadboru,  Jacob  Osborne, 
and  John  Surman  Surman  are  the  executors  therein  named, 

Elizabeth  Goodlake. 
The  second  day  of  June,  in  the  year  of  ^ 

our  Lord  1836,  the  said  Mxabctht 

Goodlake,  widow,  was  duly  sworn  to  t 

the  truth  (fthe  aforegoing  affidavit,  j 
B^ore  me, 

Thomas  William  Goodlake^ 

Commiitionir  and  Officiating  Minister  of  the  parish  of  Swindon, 

In  the  presence  of 

John  Cox,  of  No»  94,  High-street,  Cheltenham,  Esquire, 
John  Surman  Cox,  of  No.  2^  Bath^street,  Cheltenham,  Solicitor. 

[[And  if  any  document  or  other  script  be  annexed^  having 
alterations  or  obliterations,  an  oath  should  be  taken  as  to  their 
plight  and  condition, 

l^lt  not  unfrequently  happens  that  the  production  of  these 
documents  puts  an  end  to  the  suit. .  But  if  not|  the  suit  may 
proceed  as  follows: — The  proctor  for  the  executor  calls  on 
the  proctor  for  the  next  of  kin  to  declare  whether  he  will 
oppose  the  will,  and  on  his  declaring  that  he  does  oppose  it, 
the  other  declares  that  he  propounds  it(Z),  and  asserts  or 
brings  in  an  allegation,  which,  if  it  merely  pleads  the  factum 
of  the  will,  and  the  capacity  of  the  testator,  is  admitted  as  a 
matter  of  course,  and  termed  a 

\^Common  Condidit  (m).] — This  Allegation  contains  ihe  fac- 
tum of  the  instrument  propounded,  the  instructions  for  it,  the 
execution  of  it,  and  the  capacity  of  the  testator  at  the  time  the 

(/)  [Thk  amoftmts  to  contestation  mon  Condidk,"  ifwamooh  m  ^m  sta- 

of  suit  in  tfaie  IVeraggtive  Conrt.]  tote  re^res  the  pleading  of  addi- 

(fit)  [No  will  un&r  the  new  act  1  tional  eiroumstanoea ;  see  Ibnn  post, 

Vict  c.  26,  can  be,  strictly  speaking,  — £o.] 
propounded  in  the  form  of  a  ''  Com- 
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iiifttriietions  were  giren  and  the  instrument  executed.  When 
diis  BK»de  of  proceeding  by  Common  Condidit  is  adopted  by  the 
party  propounding  the  will«  the  condidit  is  admitted  as  a  matter 
of  course.  The  answers  of  the  adverse  party  may  then  be  called 
for ;  they  should  be  specific  to  each  article  of  the  Plea,  and  con- 
tain an  admission  or  denial  of  the  facts  pleaded^  or  an  explana- 
tion of  the  circumstances.  A  copy  of  the  Plea  is  delivered  to 
the  adverse  party,  to  whom  each  article  of  the  Plea  and  his 
Answers  to  it  are  read  over  previous  to  their  being  given  into 
Court.  It  often  happens  that  these  Answers  are  not  called 
6>r,  Jmt  they  may  be  voluntarily  produced.  The  next  stage 
is  the  production  and  examinatioo  of  Witnesses ;  after  their 
evidenee  has  been  taken,  PuUicaiion  is  prayed  by  the  pro- 
pounding party,  and  unless  the  adverse  party  asserts  an  Alie* 
gallon,  Publication  passes;  and  tfa«i,  unless  an  Exceptive 
Allegation  to  the  Evidence  be  asserted,  the  cause  is  set  down 
for  hearing.  But  if  when  Publication  is  prayed  the  adverse 
party  asserts  an  Allegation,  time  is  allowed  to  consider  whether  ^y,,^^  ^^ 
or  not  it  be  opposable  (n).  If  it  be  admitted,  the  same  pro-  doe.  ttwn  an 
oess  of  examining  witnesses  and  prayiiig  Publication  takes  "^^*^^°' 
place,  and  then  it  is  competent  to  tne  party  giving  in  the 
Qmdidit  to  assert  a  plea  responsive  to  his  adversary's  Allega- 
tion ;  and  upon  this  responsive  plea  also  answers  may  be  cmed 
Sot,  and  witnesses  examined.  It  should  be  remarked,  that,  as 
the  object  of  the  answer  is  to  save  the  expense  of  proving  facts 
which  the  party  may  admit  in  his  answer,  it  is  important  it 
should  be  given  in  as  soon  as  possible  after  the  admission  of 
the  plea.  The  judge  may,  if  the  exigency  of  the  case  requires 
It,  admit  a  fourth  Allegation,  but  this  is  of  rare  occurrence  (o). 
Lastly,  after  all  the  evidence  has  been  taken  upon  the  Con-  vvhen  puwi- 
didit  and  the  Allegations,  as  has  been  shown,  Publication  cauon  puses. 
passes,  and  (imless  such  Publication  give  rise  to  an  Allegation 
Exceptive  to  the  credit  ot  the  witnesses),  the  cause  is  set 
down  for  hearing. 

£^Fcrm  of  Common  Condidit  (of  a  Date  prior  to  1st  January ^ 
18S8),  f  leading  the  JExeaUion  of  a  Will  by  a  Deceased 
Person. 

[In  the  Prerogative  Court  of  Canterbury. 

On  the  caveat  day  after  Trinity  Term,  (to  ivitj  the day  of 

',  one  thousand  eight  hundred  and 

C.Q. 

agamst 
M. 


•a'mst   > 

t.fr.  ) 


A  business  of  proving ^  in  solemn  form  of  lostc,  by  good  and  su$i- 
ciemt  witnesses,  the  last  mil  and  testammt  of  fV.G.,  late  of 
B.  P.,  in  the  county  of ,  deceased;  promoted  and  brought 

(n)  [  Vide  ante.'}  (o)  [  Vide  ijifra.} 
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hy  M,  W,^  the  executrix  therein  named,  against  C  Q.,  the 
natural  and  lawful  sister  and  only  next  of  kin  of  the  said  de- 
ceased. 

[On  which  day  Y,  Z.,  in  the  name  and  as  the  lawful  proctor  of  the 
said  M,  fV^,  party  in  this  cause,  exhibited  the  true  and  original  last 
will  and  testament  of  the  said  fV.  6r.,  deceased,  now  remaining  in  the 
registry  of  this  court,  annexed  to  an  affidavit  of  his  said  parties  as  to 
scripts,  and  marked  with  the  letter  A,,  the  said  will  beginning  thus^ 
"  "  ending  thus,  "  "  and  thus  subscribed, 

"  "  and  by  all  better  and  more  effectual  ways,  and 

means  and  methods,  and  to  all  intents  and  purposes  in  the  law  what- 
soever, which  may  be  most  beneficial  and  effectual  for  his  said  parties, 
said,  alleged,  and  in  law  articulately  propounded,  as  follows,  (to  wit) 

[First,  That  the  said  JV.G,,  the  party  in  this  cause  deceased,  having 
a  mind  and  intention  to  make  and  execute  his  last  will  and  testament 
in  writing,  and  thereby  to  settle  and  dispose  of  his  estate  and  effects, 
did  give  directions  and  instructions  for  the  making  and  drawing  there- 
of; and  pursuant  and  agreeably  to  such  directions  and  instructions, 
the  very  will  pleaded  and  propounded  in  this  cause  on  the  part  and 
behalf  of  the  said  M,  W,,  and  marked  with  the  letter  A.,  beginning, 
ending,  and  subscribed  as  aforesaid,  was  drawn  up  and  reduced  into 
writing  ;  and  after  it  was  so  drawn  up  and  reduced  into  writing,  the 
same  was  all  read  over  audibly  and  distinctly  to  or  by  the  said  de- 
ceased, who  well  knew  and  understood  the  contents  thereof,  and  liked 
and  approved  of  the  same  ;  and  in  testimony  of  such  his  good  liking 

and  approbation,  he,  the  said  deceased,  did,  on  or  about  the  day 

of ,  one  thousand  eight  hundred  and  ,  being  the  day  of  the 

date  of  the  said  will,  set  and  subscribe  his  name  and  affix  his  seal 
thereto,  in  manner  and  form  as  now  appears  thereon  ;  and  did  publish 
and  declare  the  same  as  and  for  his  last  will  and  testament,  in  the 
presence  and  hearing  of  divers  credible  witnesses,  who,  or  at  least  three 
of  whom,  did  in  his  presence,  at  his  request,  and  in  the  presence  of  each 
other,  severally  set  and  subscribe  their  names  as  witnesses  to  the  due 
execution  thereof,  in  manner  and  form  as  now  appears  thereon  ;  and  he, 
the  said  deceased,  did  in  and  of  his  said  will  nominate  and  appoint  the 
said  M.  IF,  sole  executrix ;  and  did  give,  will,  bequeath,  devise,  dis- 
pose, and  do  in  all  things  as  in  the  said  will  is  contained,  and  was  at 
and  during  all  and  singular  the  premises  of  perfect,  sound  and  dis- 
posing mind,  memory  and  understanding,  and  well  knew  and  understood 
what  he  said  and  did,  and  what  was  said  and  done  in  his  presence,  and 
talked  and  discoursed  rationally  and  sensibly,  and  was  fully  capable  of 
giving  instructions  for  and  of  making  and  executing  his  will,  or  of 
doing  any  other  serious  or  rational  act  of  that  or  the  like  nature,  re- 
quiring thought,  judgment  and  reflection  ;  and  this  was  and  is  true, 
public  and  notorious  ;  and  so  much  the  said  C.  Q  ,  the  other  party  in 
this  cause,  doth  know  or  hath  heard,  and  in  his  conscience  believes  and 
hath  confessed  to  be  true;  and  the  party  proponent  doth  allege  and 
propound  every  thing  in  this  and  the  subsequent  articles  of  this  alle- 
gation contained  jointly  and  severally, 

\_Second,  That  all  and  singtdar  the  premises  rvere  and  are  true,  and 
so  forth. 
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\^Form  of  similar  Plea,  since  1st  January,  1838. 


[_A  business  of  proving  in  solemn  fonn  of  law,  by 
good  and  sufficient  witnesses^  the  true  and  original 

last  will  and  testament  of  M,  Y,,  formerly  of , 

hut  late  of ,  in  the  county  of ,  spinster,  ^ 

deceased;  promoted  by  G,F.,  the  sole  executor  named 
in  the  said  will,  against  J,  E.,  the  nephew  and  one  of 
the  next  of  kin  of  the  said  deceased. 


'  On  which  day 
T,,  in  the  name 
and  as  the  lawful 
proctor  of  the  said 
G,  F,,  and  under 
that  denomination, 
exhibited  the  said 
^true  and  original 


last  will  and  testament  of  the  said  M.  ¥,,  the  deceased  in  this  cause,  now 
remaining  in  the  registry  of  this  court,  the  said  will  beginning  thus : 
"  In  the  name  of  God,  Amen  :  this  is  the  last  will  and  testament  of  me 

M,  K,  of ,  wi  the  county  of ,  spinster:"  ending  thus:  "In 

witness  whereof  I  have  hereunto  set  my  hand  this day  of ,  in 

the  year  of  our  Ijord ,"  and  being  thus  subscribed,  "  M,  Yeomans;** 

and  by  all  better  and  more  effectual  ways,  means  and  methods,  and  to  all 
intents  and  purposes  in  the  law  whatsoever  which  may  be  most  beneficial 
and  effectual  for  his  said  party,  said,  alleged,  and  in  law  articulately 
propounded  as  follows,  to  wit : 

[_First,  That  the  said  M.Y.,  the  party  in  this  cause  deceased,  being  of 
the  age  of  twenty-one  years  and  upwards,  and  of  sound  and  disposing 
mind,  memory  and  understanding,  and  having  a  mind  and  intention 
finally  to  settle  her  affairs  and  make  and  duly  execute  her  last  will  and 
testament  in  xoriting,  did  give  directions  and  instructions  for  the  making 
or  drawing  thereof;  and  pursuant  to  such  directions  or  instructions,  the 
very  will  now  pleaded  and  exhibited  in  this  cause  on  the  part  and  behalf 
of  the  said  G.  F,,  and  now  remaining  in  the  registry  of  this  court,  and 
bearing  date  and  beginning,  ending  and  being  subscribed  as  aforesaid, 
was  drawn  up  and  reduced  into  writing  ;  and  after  the  said  will  was 
so  drawn  up  and  reduced  into  writing,  the  same  was  read  over  audibly 
and  distinctly  to  or  by  the  said  testatrix,  who  well  knew  and  understood 
the  contents  thereof,  and  liked  and  approved  of  the  same,  and  in  testi- 
mony of  such  her  good  liking  and  approbation,  she  the  said  testatrix  did, 

on  or  about  the  day  of , ,  being  the  day  of  the  date  of 

the  said  will,  set  and  subscribe  her  name  thereto  at  the  foot  or  end 
thereof,  in  manner  and  form  as  now  appears  thereon,  and  did  make  or 
acknowledge  such  her  signature  in  the  presence  of  txDO  or  more  credible 
witnesses  present  at  the  same  time,  who,  or  at  least  two  of  whom  respec" 
lively,  attested  and  subscribed  the  said  will  in  the  presence  of  the  said 
testatrix,  and  of  each  other,  as  witnesses  of  the  due  execution  thereof  in 
manner  and  form  as  now  appears  thereon :  That  the  said  deceased  of 
her  said  will  nominated,  constituted  and  appointed  the  said  G,  F,  sole 
executor,  and  gave,  willed,  devised,  bequeathed,  disposed,  and  did  in  all 
respects  as  in  the  said  will  is  contained,  and  was  at  and  during  ail  and 
singular  the  pranises,  of  sound  and  disposing  mind,  memory  and  under^ 
standing,  talked  and  discoursed  rationally  and  sensibly,  and  well  knew 
and  understood  what  she  said  and  did,  and  what  was  said  and  done 
in  her  presence,  and  was  fully  capable  of  giving  instructions  for  and 
making  and  executing  her  last  will  and  testament,  and  of  doing  any 
other  serious  or  rational  act  of  that  or  the  like  nature  requiring  thought, 
judgment  and  reflection :  And  this  was  and  is  true,  public  and  notorious; 
and  so  much  the  said  J,  E,,  the  other  party  in  this  cause,  doth  know  or 
hath  heard,  and  in  his  conscience  beUeves,  and  hath  confessed  to  be  true : 
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And  the  party  proponent  doth  allege  and  propound  every  tkmg  m  this 
and  the  subsequent  artklee  of  this  aUegatum  contained  jointly  and 
severally, 

[^Secondly f  That  all  and  singular  the  premises  were  and  are  true^  and 
30  forth, 

\^Suit  by  Special  Allegation.'] — But  in9teacl  of  proceedmgby 
common  condidit,  the  party  propounding  the  will  iiMiy  gi^c  in 
a  special  allegation,  detailing  all  the  circumstances  which  hare 
a  tendency  to  establish  its  validity.  Such  allegation  is  pre- 
viously settled  by  counseli  and  delivered  to  the  adverse  proc- 
tor^  and  by  him  submitted  to  his  advocate,  who  advises  as  to 
the  expediency  of  opposing  it  or  not.  If  he  is  of  opinion  it 
should  be  opposed^  it  is  brought  on  for  bearing  before  the 
court ',  and  at  this  stage  the  facts  of  the  case  are  admitted  for 
the  purpose  of  argument.  No  inconsiderable  convenience  and 
saving  of  expense  arises  from  this  course  of  proceeding;  for  if 
the  court  should  be  of  opinion  that,  admitting  these  facts  to 
be  proved,  the  party  will  not  be  entitled  to  the  prayer  of  his 
plea,  it  will  reject  the  allegation  altogether,  and  thus  the  suit 
is  ended.  Or  if  it  be  of  opinion  that  the  facts,  if  proved,  will 
entitle  the  party  to  the  prayer  of  his  plea,  it  not  unfrequently 
happens  that  the  adverse  party,  knowing  that  they  will  be 
proved,  abandons  his  opposition  to  the  will.  It  is  obvious 
how  much  the  expense  of  litigation  is  diminished,  and  the  ad- 
vantage of  suitors  consulted,  by  this  admirable  and  summary 
method  of  adjudicating  upon  the  validity  of  a  testamentary  dis* 
position,  especially  in  the  case  of  unexecuted  papers  and  im- 
perfect instruments. 

[[If  an  executor  refuses  or  neglects  to  prove  a  will,  the  re- 
siduary legatee  may  apply  to  the  court  for  administration  with 
the  will  annexed ;  in  order  to  obtain  which  he  must  take  out 
a  decree,  calling  upon  the  executor  to  accept  or  refuse  probate 
of  the  will,  or  to  show  cause  why  administration  should  not  be 
granted  to  the  residuary  legatee.  Such  decree  may  also  con- 
tain an  intimation  that  if  the  party  does  not  appear,  the  court 
will,  in  pain  of  his  absence,  proceed  to  grant  administration. 
The  same  process  might  be  resorted  to  %  a  legatee ;  but  be 
must  cite  {p)  the  residuary  legatee  as  well  as  the  executor; 
and  if  the  residue  be  not  disposed  of  he  must  cite  the  next  of 
kin ;  and  the  court  will  decree  administration  to  the  parties 
next  entitled  after  those  parties  called  upon  to  accept  or  re- 
fuse or  to  show  cause.  And  it  may  be  here  remarked,  that  a 
legatee  performing  the  duty  of  an  executor  is,  as  a  matter  of 
course,  entitled  to  his  costs  out  of  the  estate  (9).  Such  decree 
is  served  by  showing  the  same  to  the  party  personally,  or 
leaving  with  him  a  copy  of  it« 

[[A  next  of  kin,  contesting  a  will  propounded  by  an  execu-* 

(p)  {.Colvin  V.   Frager,   1  Hagg.        (g)  [See  Costs,  poit,  Special  Part.] 
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tor,  may  take  out  a  decree  citing  all  persons  interested  under 
the  will,  to  "  see  proceedings  :^  in  the  usual  course  of  practice^ 
such  decrees  issue  only  against  the  next  of  kin  of  a  testator, 
and  at  the  promotion  of  tne  executor,  or  of  the  person  pro- 
pounding the  willy  but  in  particular  ca&es,  especially  where  it 
can  occasion  no  inconvenience  to  the  adverse  party,  such  a 
decree  is  granted  to  the  next  of  kin  (9). 

\^Decree  against  an  Executrix  to  bring  in  a  Will,  and  to 
prove  the  same  by  Witnesses^  otherwise  to  show  Cause  why 
Administration^  cu  dying  Intestate,  should  not  be  arantea 
to  the  San,  and  also  to  exhibit  an  Inventory,  with  the  usual 
Intimation  in  Prerogative. 

,,by  Divine  Providence  Archbishop  of  Canterbury,  Primate  of 
England  and  Metropolitan,  To  all  and  singular  clerks  and  literate 
persons  whomsoever  and  wheresoever  in  and'  throughout  our  whole  pro* 
tince  of  Canterbury,  greeting.  Whereas  the  Right  Honourable  Sir 
0»  L,,  Knight,  Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  the 
Prerogaiive  Court  of  Canterbury,  lawfully  constituted,  rightly  and 
duly  proceeding.  Hath,  at  the  petition  of  the  proctor  of  R,  M*,  alleging 
that  R.  C.  late  of  lately  departed  this  Ufe,  having,  whilst  hcing 

and  at  the  time  of  his  death,  goods,  chattels,  or  credits,  m  dhers  dko» 
ceses  or  pecuUar  jurisdictions,  sufficient  to  found  the  jurisdiction  of  the 
said  Prerogative  Court  of  Canterbury,  a  widower,  and,  as  pretended, 
whilst  livings  made  his  will,  and  therein,  as  pretended,  left  A,  M^  his 
daughter,  his  executrix^  and  also  residuary  legatee,  as  pretended  in  the 
said  will,  decreed  the  said  A.  M.y  spinster,  to  be  cited  and  intimated  to 
the  effect  and  m  manner  and  form  as  hereinafter  mentioned  (justice  so 
requiring) :  We  do  therefore  authorize,  empower,  and  strictly  charge 
and  command  ye,  jointly  and  severally,  that  you  peremptorily  cite  or 
cause  to  be  cited  the  said  A,  M.,  that  she  appear  before  the  saia  master, 
keeper  or  commissary,  or  his  surrogate,  or  any  other  competent  judge 
in  this  behalf,  in  the  dining  room  adjoining  to  the  common  hall  of 
Doctors*  Commons,  situate  tn  the  pansh  of  St,  Benedict,  near  PauVs 

Wharf,  London,  and  place  of  judicature  there,  on the  — •  day 

of ,  between  the  hours  of  nine  and  twelve  in  the  forenoon  of  the  same 

day,  then  and  there  to  bring  in  and  exhibit  into  the  registry  of  our  said 
Prerogative  Court  the  said  pretended  will  and  testament  of  the  said  dC" 
ceased,  and  to  prove  the  same  by  good  and  sufficient  witnesses,  in  solemn 
form  of  law ;  otherwise  to  show  good  and  sufficient  cause  why  letters  of 
administration  of  all  and  singular  the  said  goods,  chattels,  and  credits, 
of  the  said  deceased,  as  dying  intestate,  should  not  be  committed  and 
granted  to  the  said  R.  M,,  the  natural  and  lawful  son  of  the  said  de- 
ceased ;  also  to  exhibit  a  true  and  perfect  inventory  of  all  and  singular 
the  goods,  chattels,  and  credits,  of  the  said  deceased,  which  since  his 
death  have  come  to  her  hands,  possession,  or  knowledge,  by  virtue  of 
her  corporal  oath,  and  further  to  do  and  receive  as  unto  law  and  jus- . 
tice  shall  appertain,  on  pain  of  the  law  and  contempt  thereof,  at  the 
promotion  of  the  said  A.  M* ;  and  moreover  we  intimate  or  cause  to  be 
intimated  to  you,  the  said  A,  M.,  that  if  you  do  not  appear  at  the  day, 
time,  and  place  aforesaid,  or,  appearing,  show  not  good  and  smffident 

(</)  [Afl  to  the  power  of  a  creditor,  see  titles  iSlnninCtftratton,  9imU0.] 
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cause  to  the  contrary^  our  master,  keeper  or  commissary  afaresmd^  or 
his  surrogate,  doth  intend  and  will  proceed  to  the  granting  and  com- 
mitting  letters  of  administration  of  all  and  singular  the  goods,  chattels^ 
and  credits,  of  the  said  deceased,  as  dying  intestate,  to  the  said  R,  M*, 
on  giving  sufficient  security,  the  absence,  or  rather  contumacy  of  the 
said  A.  m,  in  anywise  notwithstanding.  And  what  ye  shall  do  in  the 
premises,  ye  shall  duly  certify  the  said  master,  keeper  or  commissary, 
his  surrogate,  or  some  other  competent  judge  in  this  behalf,  together 
with  these  presents.     Dated  at  London  the,  S^c. 

]^Proce$s  where  a  Decree  cannot  he  personally  served  he- 
fore  proceeding  **  in  poenam  contumacice.'*]  —  If  there  should 
be  no  opportunity  of  effecting  a  personal  service  of  a  citation 
or  decree,  proof  of  the  fact  is  made  by  affidavit  of  the  officer 
on  returning  the  citation  into  court,  upon  which  another  decree 
issues,  called  a  decree  viis  et  fnodis.  This  decree  is  served 
if  possible  on  the  person,  if  not  upon  the  house,  the  last 
known  place  of  residence,  or  the  church-door,  and  by  all 
ways  and  means  likely  to  affect  the  party  with  the  knowledge 
of  its'contents.  Such  decree  is  returned  into  court,  with  the 
certificate  of  the  apparitor  as  to  the  means  which  have  been 
taken,  and  on  the  return  of  such  citation  mis  et  modis  {p ), 
the  court  proceeds  inpcenam  contumacue;  and  the  proceedings 
thus  necessarily  conducted  ex  parte  would  be  conclusive  upon 
the  party  not  appearing  (q).  An  unsuccessful  attempt  was 
very  recently  made  to  enforce  upon  the  Ecclesiastical  Court 
the  necessity  of  applying  for  a  significavit  against  the  non- 
appearing  party,  instead  of  proceeding  in  pcenam  during  his 
absence ;  but  both  the  Courts  of  Queen's  Bench  and  of  Chan- 
cery refused  a  prohibition  applied  for  on  this  amongst  other 
grounds ;  the  lord  chancellor  remarking,  that  many  courts 
proceeded  to  judgments  in  the  absence  of  parties  who  were 
voluntarily  absent.    Vide  rules  3  8c  4  of  Orders  of  Court,  post, 

\^Decree  Viis  et  Modis,  with  Intimation  in  the  Prerogative, 

T,,by  Divine  Providence  Archbishop  of  Canterbury,  Primate  of 
England,  and  Metropolitan,  To  all  and  singular  clerks  and  liierate 
persons  whomsoever  and  wheresoever  in  and  throughout  our  whole  pnh 
vince  of  Canterbury,  greeting.  Whereas  the  Right  Honourable  Sir 
G,  L,,  Knight,  Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  the 
Prerogative  Court  of  Canterbury,  lawfully  constituted,  rightly  and  duly 
proceeding  at  the  petition  of  the  proctor  ofR.  M.,  the  natural  and  lawful 

son  ofR,M,,  late  of deceased  (having,  whilst  living,  and  at  the 

time  of  his  death,  goods,  chattels,  and  credits,  in  divers  dioceses  or  pe- 
culiar jurisdictions,  sufficient  to  found  the  jurisdiction  of  this  court), 
alleging  that  A.  M,,  spinster,  the  executrix  and  residuary  legatee^  as 

(/) )  [In  the  Arches  Court  a  further  sistory  of  London. — £o.] 
decree  would  issue  to  see  proceedings,        {g)  [See  Bainess  case,  1811  (habeas 
and  endeavours  would  be  made  to  corpus),  in  the  High  Court  of  Chan- 
serve  this  upon  the  party:  but  this  eery. — Jurist.] 
is  not  thought  necessary  iu  the  Con- 


all 


preiendedf  of  the  8aid  deceased,  hath  been  teteral  times  diligently 
sought  for  and  if^qiured  after  by  the  mandatory  m  this  behalf  lawfully 
auManzed  and  appmnted,  with  a  design  and  intent  of  citing  her  per- 
sonally  to  the  purposes  hereiruifter  mentioned^  but  that  she  had  a6- 
sconded,  or  so  concealed  herself  that  she  could  not  by  any  means  be 
personally  cited  by  our  said  mandatory^  hath  therefore  decreed  the 
said  A.  m,f  spinster,  to  be  cited,  intimated,  and  called  into  judgment, 
to  appear  on  the  day  and  at  the  time  and  place,  and  for  the  purposes 
hereinafter  mentioned,  and  in  manner  and  form  hereinafter  described 
(justice  so  requiring) :  We  do  therefore  authorize,  empower,  and 
strictly  et^mn  and  command  ye,  Jointly  and  severally,  peremptorily  to 
cite  or  cause  to  be  cited  the  satd  A,  M»  persowdly,  if  she  can  be  so 
cited,  and  ye  can  have  safe  and  free  access  to  her  so  to  do,  otherwise  by 
affixing  this  decree  for  some  time  upon  the  outward  door  of  the  house  or 
last  usual  place  of  abode  of  the  said  A.  M,,  and  afterwards  by  affixins 
this  decree  for  some  time  upon  the  outward  door  of  the  parish  church 
where  the  said  A,  M*  last  resided,  during  the  time  of  divine  service, 
and  by  all  other  lawful  ways,  means,  and  methods  whatsoever,  whereby 
you  can  or  may  better  or  more  effectually ,  so  that  this  decree  may  most 
likely  come  to  the  knowledge  other  so  to  be  cited  and  intimated  to  ap" 
pear  before  the  said  master,  keeper,  or  commissary,  his  surroaate,  or 
any  otfier  competent  judge  in  this  behalf,  in  the  dining  room  adjoining 
to  the  common  hall  of  Doctors'  Commons,  situate  wUhin  the  parish  of 
St.  Benedict,  near  PauVs  Wharf,  London,  and  place  of  judicature 

there,  on the day  of next  ensuing,  between  the  hours 

of  nine  and  twelve  m  the  forenoon  of  the  same  day,  then  and  there  to 
bring  in  and  exhibit  into  the  registry  of  our  said  court  the  pretended 
last  will  and  testament  of  the  said  deceased,  and  to  prove  the  same  by 
good  and  sufficient  witnesses  in  solemn  form  of  law  ;  otherwise  to  show 
good  and  sufficient  cause  why  letters  of  administration  of  aU  and  nn« 
gular  the  said  goods,  chattels,  and  credits,  of  the  said  dececued,  as 
dying  intestate,  should  not  be  committed  and  granted  to  the  said  R,  M,, 
the  natural  and  lawful  son  of  the  said  deceased,  and  also  to  exhibit  a 
true  and  perfect  inventory  of  all  and  singular  the  goods,  chattels,  and 
credits  of  the  said  deceased,  which  since  his  death  have  come  to  her 
hands i  possession,  or  knowledge,  by  virtue  of  her  corporal  oath,  and 
further  to  do  and  receive  as  unto  law  and  justice  shall  appertain,  under 
pain  of  the  law  and  contempt  thereof,  at  the  promotion  of  the  said 
R,  m*;  and  moreover  we  intimate  or  cause  to  be  intimated  to  her  the 
said  A,  M,,  that  if  she  do  not  appear  at  the  time  and  place  aforesaid, 
or,  appearing,  show  not  good  and  st^fflcient  cause  to  the  contrary,  our 
master,  keeper,  or  commissary  aforesaid,  or  his  surrogate,  doth  intend 
and  will  proceed  to  the  granting  and  committing  letters  ofadminis^ 
tration  of  all  and  singular  the  goods,  chattels,  and  credits,  of  the  said 
deceased,  as  dying  intestate^  to  the  said  R.  M,,  on  giving  sufficient 
security,  tJie  absence^  or  rather  contumacy,  of.  the  saM  A,  m,  tn  any 
wise  notwithstanding  ;  and  what  ye  shall  do  in  the  premises  ye  shall 
duly  certify  the  master,  keeper,  or  commissary  aforesaid,  or  his  surro» 
gaVs,  or  other  competent  juage  in  this  behalf,  together  with  these  prc" 
senis.    Dated  at  London,  ^c, 

\^Appearance  under  Protest.'] — The  party  cited^  to  save  his 
contumacy,  may  appear  under  protest,  and  may  show  cause 
against  being  cited ;  for  instance,  that  the  court  has  no  juris- 
diction in  the  subject-matter^  or  that  he  is  not  amenable  to  that 
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jurisdiction.  This  preliminary  objection  is  heard  upon  petition 
and  affidavits,  and  either  the  protest  is  allowed  and  the  defend- 
ant dismissed,  or  the  protest  is  overruled,  and  the  defendant  is 
assigned  to  appear  absolutely.  Costs,  it  should  be  remarked, 
are  usually  given  against  the  unsuccessful  party  (r).  Either 
party  may  appeal  from  the  decision  on  this  preliminary  point; 
or  the  defendant,  should  the  judge  decide  against  him  on  the 
question  on  jurisdiction,  may  apply  to  a  court  of  common  law 
for  a  prohibition.  The  law  upon  this  subject  is  given  under 
the  title  ]pro||fbftfOll«  But  it  may  be  well  to  remark  hexe^ 
that  a  defendant  must  appear  in  the  Ecclesiastical  Court  before 
he  can  move  the  Court  of  Queen's  Bench  for  a  prohibition  («)• 


IoUia(or¥ 
ProcMs  IM 
lb«  Arcbei. 


SoUt  are 
Plenary. 


\^5.  Suit  in  the  Arches  Court* 

(j[The  initiatory  process  in  the  Arches  Court  is  by  citation, 
which  is  founded  on  letters  of  request,  or  on  an  appeal,  except 
in  suits  for  legacies  (0»  where  it  has  original  cognizance,  when 
the  will  has  been  proved  in  the  Prerogative  Court  (tc).  The 
first  plea,  as  has  been  said,  is  termed  a  Libel  in  Civil,  and 
Articles  in  Crimind  Suits,  not  an  Allegation,  as  in  the  Prero- 
gative Court.  In  the  Prerogative  Court  the  Allegation  is  given 
in  after  one  party  has  declared  that  he  opposes,  and  another 
that  he  propounds  a  will  (rr),  corresponding,  as  has  been  shown, 
to  the  plea  of  the  common  law  courts.  There  is  also  this  dis- 
tinction (thoujzh  of  little  practical  importance)  between  the 
proceedings  of  the  two  courts.  That  all  suits  in  the  Arches 
Court  are  plenary  (y),  requiring  more  formalities  in  the  mode 
of  procedure :  such  as  contestation  of  suit,  the  assignment  by 
the  judge  of  a  term  to  propound  all  facts,  &c. ;  a  term  to  con- 
cluae  ;  and  a  due  form  of  concluding  in  that  term,  &c. 

[[The  rule  as  to  appearance  under  protest  is  the  same  in  this 
court  as  in  the  Prerogative.  As  to  proceedings  in  pcsnam,  a 
further  decree  issues  to  see  proceedings  after  the  return  of  the 
citation  viis  et  modis,  before  the  court  allows  the  cause  to  be 
conducted  ex  parte.  ( Vide  ante.)  But  in  all  other  respects  the 
same  course  is  pursued  as  has  been  described  in  the  Prero- 
gative Court.     See  also  Special  Part,  Articles. 


\^6.  (In  both  Courts)  Act  on  Petition. 

[[It  seems  proper  to  mention  here  that  a  very  convenient 
and  summary  mode  of  proceeding,  called  an  act  on  petition, 
or  an  act  of  court,  is  often  resorted  to  in  both  these  courts 
for  the  adjudication  of  any  incidental  subject  which  may  arise 

(r)  r  Vide  pott,  333,  "  Cotts.*!  of  the  Archbishop  of  Canteibajy,  vide 

(t)  f  £r  parU  Law^  2  Dowl.  Rep.    ante,  p.  186.  ^ 


528.] 
(0  iyideante,p.lSZA 
(u)  tA«  to  ■ 


(x)  [That  If,  contestation  of  suit; 
^  see  ante,'] 

the  Court  of  Peculiars        (y)  iVide  otUe,  p.  186.] 
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during  or  after  the  progress  of  a  suit:  rach  as  the  taxation  of 
costs  between  party  and  partj;  or  on  a  preliminary  matter^ 
such  as  a  question  of  domicil ;  or  an  appearance  under  pro- 
test (x) ;  or  on  the  grant  of  an  administration  pendente  lite. 
See  form,  post. 

[[An  Act  on  Petition  is  the  form  of  proceeding  by  which  a 
party  may  be  compelled  before  the  ordinary  to  take  upon  him 
the  office  of  churc n warden  (y),  and  in  which  a  cause  is  beard 
whenever  application  for  a  faculty  for  the  alteration  or  remo- 
val of  a  churchy  the  erection  of  an  organ  or  monumenti  &c«  is 
opposed  (sr).  * 

[[Of  this  nature,  too,  are  proceedinj^s  in  a  cause,  which  is  of 
rare  occurrence,  before  the  master  of  the  faculties,  where  the 
issue  of  a  licence  for  a  marriage  is  opposed,  or  the  creation  of 
a  notary  public  (a). 

[[It  is  competent  to  either  party  to  what  is  technically  termed 
write  to  the  act,  that  is,  to  reply  by  written  statements  and 
affidavits  to  the  statement  of  the  adversary,  under  of  course  a 
liability  to  costs  for  unnecessarily  protracting  the  suit.  This 
mode  of  proceeding  is  very  simple,  consisting  of  statements 
supported  by  affidavits,  and  argued  by  counsel.  This  process 
is  generally,  though  not  necessarily,  adopted  in  the  High  Court 
of  Admiralty,  being  distinguished  from  the  above-mentioned 
process  of  plea  and  proof,  by  this  important  distinction,  that  it 
allows  no  cross-examination,  or  enforcement  of  the  attendance 
of  witnesses. 

^Farm  of  Act  on  Petition  and  Reply  (i). 

IDated  ike  Fourth  Session  of  Trinity  Term,  to  lait,  ,  the 

day  of        ■  ,  in  the  year  of  our  Lord  — — . 

Wood  and  others  against  Ooodlake  and  Helps, 
{Barlow.  Toker,        Pulley:) 

(F.  is  assigned  to  exhibit  a  proxy ,  and  to  declare  whether  he  will  pro* 

pound  the  sciipt  marked  (/?.) 

[On  which  day  P.,  as  the  proctor  for  T,  H,  esq.^  referring  to  the  Act  oa  Pe- 
decree  or  order  of  this  court,  sped  in  this  cause  on  the  second  session  of  i*<<<»n. 

this  term,  to  wit,  — ,  the  day  of  this  present  month  of , 

objected  to  letters  of  administration  of  the  goods,  chattels,  and  credits  of 
the  said  deceased,  pending  suit,  passing  the  seal  of  this  court,  and  prayed  to 
be  heard  on  his  petition,  and  alleged  that  this  is  a  cause  of  proving  in 
solemn  form  of  law  certain  paper  writings  as  the  last  will  and  testament, 
and  also  a  codicil  of  J,  W,,  late  of  the  city  of  G*,  esq.,  deceased;  prO" 
moted  by  M,  fV.  esq.f  J,  C,  J.  0.,  and  J.  S.  esqrs,  as  the  executors 
named  in  the  said  first  ^mentioned  paper  writings,  against  E,  G,,  widow, 

(jr)  [See  p.  187.]  ^OtatS  VufllCr.] 

(y)  [See  title  HiX^tStactn,  vol.  i.  (6)  [An  objection  to  the  grant  of 

p.  97.]  a  limited  administration  pendente  lite, 

(jt)  [See  title  €|atr|,  vol  i.  362  a,  in  the  recent  case  of  Mr.  Wood.    See 

and  303,  &c.]  an  account  of  this  cauie,  post,  under 

(a)  [See    titles    ifaoiltiet    and  Evidence,  Special  Part] 
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asseried  to  be  the  second  cousm  and  only  next  of  kin  of  the  said  deceased; 
and  also  against  T.  H^  esq.  and  others^  legatees  named  in  such  aforesaid 
codicil :  And  he  further  alleged,  (hat  in  and  bu  the  aforesaid  act  the 
letters  of  administration  applied  for  by  the  said  L.  are  for  the  purpose^ 
and  limited  during  the  dependence  of  the  aforesaid  cause  ;  and  limited  to 
the  receiving  the  rents  due  to  the  said  deceased  and  the  management  of 
the  leasehold  estates  ;  and  the  selling  out  and  receiving  the  proceeds  of 
the  sum  of  four  thousand  two  hundred  and  forty -three  pounds  siiteen 
shillings,  new  annuities  :  and  to  the  payment  of  all  such  sum  or  sums  of 
money  as  appear  on  the  books  of  the  said  deceased  to  be  now  due  and 
owing  by  the  said  deceased  from  his  banking  establishment  in  the  said 
city  of  Gloucester,  until  a  d^nitive  sentence  or  final  decree  shall  be  given 
or  promulged  in  the  said  cause  or  business,  or  otherwise,  as  may  be  most 
beneficial  to  the  person  or  persons  entitled  to  the  said  deceased's  personal 
estate  and  effects,  or  under  such  other  limitations  as  the  said  court  may 
be  pleased  to  direct :  ff^hereas  the  said  P.  alleged  that  the  sole  purpose 
for,  or  in  respect  of  which  such  aforesaid  letters  of  administration  are  as 
alleged  by  L,  required,  is  for  the  purpose  of  paying  and  discharging 
the  several  balances  due  to  divers  persons  by  the  said  J.  JV.  the  party  in 
this  cause,  in  respect  to  their  banking  account  with  him  at  the  time  of 
his  death,  amounting  to  the  sum  of  seventy  thousand  pounds,  or  there" 
abouts ;  which  said  debts,  the  said  P.  humbly  submitted,  ought,  in  the 
first  instance,  to  be  defrayed  or  reimbursed  by  and  out  of  ready  money, 
or  any  other  tangible  and  immediate  funds  or  securities  in  the  same 
manner  as  he,  the  said  deceased,  dating  his  lifetime,  was  in  the  habit  of 
applying  for  such  banking  purpose,  or  teas  at  the  time  of  his  decease 
possessed  of,  or  otherwise  entitled  to :  And  the  said  P,  further  alleged 
that  it  doth  appear  in  and  by  a  certain  affidavit  duly  made  and  sworn  to 

by  J,  P.,  esq,  bearing  date  the  —  day  of last,  brought  into  and 

now  remainiug  in  the  registry  of  this  court,  that  there  was  due  and 
owing  to  the  said  deceased  at  the  time  of  his  death  on  account  of  his 
aforesaid  banking  establishment  divers  debts,  although  the  amount  thereof 
is  not  therein  specified ;  but  that  it  does  not  therefrom,  or  from  any 
other  evidence  in  this  cause,  appear  that  the  said  deceased  had  not  suffix 
dent  sums  of  ready  money,  either  in  his  own  banking  house  at  G,  or 
elsewhere,  or  any  sufficient  balance  to  his  credit  at  his  agents,  Messrs.  Sir 
J.  L,  and  Company,  of  L.,  bankers,  to  discharge  the  before-mentioned 
sum  of  seventy  thousand  pounds,  or  thereabouts,  although  it  is  believed 
the  said  deceased  had  very  considerable  and  sufficient  sums  at  the  time  of 
his  decease  applicable  to  such  purpose,  without  (he  sale  of  the  before* 
Mentioned  new  annuities :  And  the  said  P.  further  alleged,  that  it  is  in 
no  way  necessary  to  the  payment  and  discharge  of  the  before-mentioned 
sum  of  seventy  thousand  pounds,  due  as  aforesaid,  that  the  rents  to  be- 
come due  in  respect  of  the  leasehold  estates  of  which  the  said  deceased 
died  possessed  should  be  appropriated,  nor  can  the  same  be  appropriated 
in  the  immediate  discharge  of  the  demands  due  on  the  said  deceased*s 
estate,  touching  his  bank  establishment ;  that  the  said  leasehold  houses 
and  premises  are  not  in  need  of  immediate  repair,  nor  require  any  person 
to  superintend  and  direct  the  management  of  the  same;  and  that  the 
management  of  such  aforesaid  leasehold  estates,  the  receipt  of  the  rents 
to  become  due,  nor  the  sale  of  such  new  annuities  ought  (o  be  included 
in  (he  limitations  to  be  contained  in  the  admininistration  applied  for  by 
the  said  L.  for  the  purpose  aforesaid :  Wherefore  the  said  P,  objected 
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to  such  aforesaid  letters  of  administration  being  decreed  to  the  extent 
and  under  the  limitations  as  contained  in  the  aforesaid  act  of  courts  by 
the  said  L.  sped :  And  further,  humbly  submitted  that  in  the  event  of 
this  honourable  court  being  pleased  to  decree  letters  of  administration 
pending  this  suit,  to  which,  under  proper  limitations^  the  said  P.  qffers 
no  objection,  that  the  same  should  be  granted  to  some  fit  and  proper  and 
impartial  person,  to  be  nominated  by  his  said  parties,  jointly  with  the 
other  parties  interested  in  the  issue  of  this  said  suit :  Whereas  the  admi-  * 

nistralor  proposed  by  the  saidL.  is  the  son-in-law  of  the  said  M.  IV,,  and 
has  taken  an  active  part  and  evinced  much  interest  in  the  present  pro- 
ceedings ;  and  he  prayed  the  right  honourable  the  judge  of  this  court  to 
decree  an  inventory  or  statement,  on  oath,  of  all  ready  money  and  other 
tangible  funds,  and  of  all  securities  applicable  in  the  first  instance  to  the 
payment  and  discharge  a/*  such  sum  and  sums  of  money  due  and  owing 
by  the  said  deceased,  to  the  several  persons  who  kept  accounts  with  the 
deceased  as  banker,  to  be  exhibited  and  brought  into  the  registry  of  this 
court,  on  oath,  previous  to  any  administration  whatever,  pendente  lite^ 
being  decreed. 

[In  the  presence  of  B.,  dissenting  and  denying  that  the  sole  purpose  Reply. 
for  or  in  respect  of  which  letters  of  administration  pending  suit  arc  re- 
quired in  this  cause,  is,  as  falsely  alleged  by  P,,  for  the  mere  purpose  of 
paying  and  discharging  the  several  balances  due  to  divers  persons  by 
J.  W,  esq.,  the  party  deceased  in  this  cause,  in  respect  to  his  banking 
account,  inasmuch  as  he  expressly  alleged  that  the  said  deceased  at  the 
time  of  his  death  was  possessed  of  certain  leasehold  houses  and  premises, 
situate  in  or  near  the  city  of  G.  {though  of  the  value  only,  as  he  also 
expressly  alleged,  of  eight  thousand  seven  hundred  pounds,  or  there- 
abouts), considerable  arrears  of  rent  due  upon  which  were  due  and  owing 
to  the  said  deceased  at  the  time  of  his  death,  and  which  said  houses  and 
premises  are  in  present  want  of  very  considerable  repairs,  as  also  other 
management  and  superintendence, 

\_And  B,  further  alleged,  that  the  debts  due  and  owing  from  the  said 
deceased  to  divers  persons,  in  respect  to  their  banking  account  with  him 
at  the  time  of  his  death,  amounted  to  the  sum  of  seventy  thousand 
pounds  or  thereabouts,  and  that  the  only  tangible  property  left  by  the  said 
deceased,  immediately  available  for  the  payment  of  such  debts,  consisted 
of  the  sum  of  five  thousand  and  seventy  pounds,  at  the  time  of  his  death, 
in  his  banking-house,  in  the  said  city  of  G,,  and  of  the  sum  of  nine 
thousand  six  hundred  and  forty-nine  pounds,  or  thereabouts,  in  the  hands 
of  his  town  agents,  Messrs.  L.  and  Company,  of  which  latter  sum  hit 
said  agents  have  since  paid  the  sum  of  eight  thousand  six  hundred  and 
nine  pounds,  or  thereabouts,  for  outstanding  bills  and  notes  which  have 
become  due  since  the  death  of  the  said  deceased,  made  payable  at  their 
house, 

[^And  B,  further  alleged,  that  the  administration  pending  suit  hereto- 
fore decreed  by  the  right  honourable  the  judge,  at  the  suit  of  his  parties, 
the  executors  of  the  said  deceased,  was  prayed  to  be  granted,  either  to 
E,  M,,  doctor  of  laws,  or  to  Sir  J,L,,  or  to  the  two  jointly,  as  the 
court  might  think  fit ;  and  that  it  was  represented  to  the  said  judge, 
as  the  truth  and  fact  was  and  is,  that  the  said  Dr,  M.,  from  his  resi- 
dence on  the  spot,  was  most  likely  to  discharge  efficiently  the  duties  of 
an  administrator  pending  suit;  whereupon  the  judge  was  pleased  to 
decree  the  said  administration  to  the  said  Dr,  M, :   And  he  further 
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alieged,  that  the  said  Dr.  M,  is  barruter-at'law  of  ten  years*  stand- 
ine,  and  is  also  chancellor  of  the  diocese  of  G,,  and  is  a  person  to 
•mom  no  reasonable  ofycction  is  or  can  be  raised  on  the  part  of  the  smd 
4^.  Wherefore  he  prayed  the  right  honourable  the  Judge  to  conjirm 
the  aforesaid  order  or  decree  in  the  premises,  made  and  interposed  on 
the  second  session  of  this  present  Trinity  Term^  to  the  said  Dr.  M., 
he  having  been  already  sworn,  and  having  complied  with  the  said  order 
or  decree,  by  giving  justifying  security  for  one  hundred  and  sixty  thou- 
sand pounds,  and  having  also  exhibited  a  declaration  instead  of  an  in- 
ventory of  the  said  limited  goods,  chattels,  and  credits  of  the  said 
deceased,  and  the  letters  of  administration  under  the  limitations  therein 
decreed  having  been  already  filled  up  and  duly  stamped,  and  to  condemn 
P,'s  said  party  in  the^costs  of  this  petition. 

[In  the  presence  of  P.,  dissenting  and  denying  as  before,  and  farther 
alleging,  that  it  now  appears,  from  the  allegation  ef  the  said  B.,  that 
the  cash  and  other  tangible  funds  of  the  said  deceased,  alone  amount  to 
the  sum  of  fourteen  thousand  seven  hundred  pounds,  and  upwards,  thus 
rendering  a  sale  of  the  deceased's  funded  property  unnecessary  ^  at  least 
to  the  extent  applied  for. 

[In  the  presence  ofB,,  alleging  and  praying  as  before,  by  him  prayed, 
whereupon  the  right  honourable  the  judge  assigned  to  hear  his  pleasure 
thereon  whensoever.  P, 

B. 
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[[7.  {In  loth  Courts)  Hearing,  Judgment ^^ Sentence, 

[[The  evidence  on  both  sides  being  published;  the  cause  is 
set  down  for  hearing. 

[[All  the  papers,  the  pleas^  exhibits,  interrogatories  and  de- 
positions, are  delivered  to  the  judge ;  who,  having  them  in 
nis  possession  for  some  days  before  the  cause  is  opened,  has  a 
full  opportunity  of  perusing  aod  carefully  considering  the 
wh(de  evidence,  and  all  the  circumstances  of  the  case,  £uid  of 
preparing  himself  for  hearing  it  fully  discussed  by  counsri. 

{^AIl  causes  are  heard  publicly  in  open  court ;  and  on  the 
day  appointed  for  the  hearing,  the  cause  is  opened  by  the 
counsel  on  both  sides,  who  state  the  points  of  law  and  fact  (n) 
which  they  mean  to  maintain  in  argument;  the  evidence  is 
then  read,  unless  the  judge  signifies  that  he  has  already  read 
it,  and  even  then  particular  parts  are  read  again,  if  necessary, 
and  the  whole  case  is  argued  and  discussed  by  the  counsel. 

[[The  judgment  at  the  court  is  then  ponounced  upon  the 
law  and  fiicts  of  the  case;  and  the  judg^  publicly  in  open 
court  assiflos  the  reasons  fbr  his  decisions,  stating  the  prin* 
ciples  and  authorities  on  which  he  decides  the  matters  of  law^ 
and  reciting  or  adverting  to  the  various  parte  of  the  evidence 
from  which  he  deduces  his  conclusions  of  fact ;  and  thus  the 
matter  in  controversy  between  the  parties  becomes  adjudged. — 

(»)  rTechnically  called  Informations,    See  form  of  minutes  in  ft  cause, 


By  the  ttncient  canon  law^  sentence  of  fiuspension  or  ex*  semonce. 
communication  ought  not  to  be  given  without  a  previous  admo- 
nition :  unless  the  offence  is  such  as  in  its  own  nature  imme- 
diately requires  such  sentence.  In  Archbishop  Arundel's 
Register,  mention  is  made  of  an  appeal  from  a  sentence  of 
mspensiony  as  unjust  for  want  of  a  canonical  admonition  (o}« 

And  every  sentence  must  be  in  writing ;  otherwise  it  de- 
serves not  the  name  of  a  sentence,  and  needeth  not  the 
fermality  of  an  appeal  to  reverse  it(p). 

And  the  sentence  must  be  pronounced  in  the  presence  of 
both  parties ;  otherwise  sentence  given  in  the  absence  of  one 
of  the  parties  is  void  {q). 

A  sentence  is  either  definitive  or  interlocutory : 

A  definitive  sentence  is  that  which  puts  an  end  to  the  suit  DefinttWe. 
in  controversy,  and  regards  the  principal  matter  in  question  : 

An  interlocutory  sentence  determines  only  some  incident  or  imcriocQ- 
emergent  matter  in  the  proceeding,  as  some  exception,  or  the  ^'*^' 
like,  but  doth  not  affect  the  principal  matter  in  controversy  (r). 

[[But  according  to  modem  practice,  frequent  use  is  made  in  FioAi  inter- 
the  Arches  Court  and  Prerogative  Court  of  what  is  termed  a  ^^^^"^  ^^' 
final  interlocutory  decree ;  and  the  only  difierence  between 
this  and  a  sentence  is,  that  the  one  (the  sentence)  is  a  decree 
itself  under  the  hand  of  the  judge  maldng  it ;  and  that  the 
other,  the  interlocutory  decree  («),  (and  which  should  express 
that  it  is  to  have  the  force  of  a  written  sentence,)  is  merely  the 
statement  of  the  registrar,  who  is  a  notary  public,  that  a  decree 
(to  such  an  efiect  or  in  such  terms)  toa$  made  by  the  judge. 
They  are  both  equally  efiective,  and  therefore  sometimes  one 
is  had  and  sometimes  the  other;  but  it  is  obvious  tliat  the 
interlocutory  in  its  nature  is  in  reality  but  a  species  of  se- 
condary evidence. 

^Form  of  a  Sentence, 

[/»  ike  name  ofGod^  Amen :  We^  H.  /.,  Knight,  Doctor  gf  Laws, 
Dean  or  Commissary  of  the  Deanriei  of  the  Arches  London,  Shoreham, 
and  Croydon,  the  pecuUar  and  immediate  Jurisdiction  of  the  cathedral 
end  metropolitical  church  of  Christ,  Canterbury,  lawfully  constituted, 
rightly  and  duly  proceeding,  having  heard,  seen  and  understood,  and 
fiUy  and  matarely  discussed  the  merits  and  circumstance^  of  a  certain 
cause  of  Sxofce  or  separation  from  bed,  board  and  mutual  cohabitation, 
promoted  and  brought  by  A*  L,  against  T.  L.  Iter  lawful  husband,  of  the 

parish  of ,  in  the  county  of ,  and  deanry  of aforesaid, 

by  Ptason  qf  adultery  by  him  committed :  and  the  said  A.  L.  and  T,  L. 

(o)  Gibs.  1 046.  temporal  courts,  without  showing  the 

(p)  Ibid.  1047.    Tliat  is,  by  the  manner  thereof  and  of  their  proceed- 

oasan  kw,  nnist  be  veduoed  to  writing,  ings.    Freem.  84 ;  2  Buktr.  1 82. 

and  then  pronounced  in  the  presence  (q)  Gibs.  1047* 

of  the  parties  by  the  judge  standing.  (r)  Ayl.  Par.  487. 

C.  2,  1,  8;  C.  3,  9,  U  ;  Inst  J.  C.  3,  («)  [See  form,  post.} 

15.    It  may  be  pleaded  briefly  in  the 
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lawfully  appearing  before  us  in  judgment  by  their  proctors  and  the 
proctor  of  the  said  A,  Z.,  praying  sentence  to  be  given  for  and  justice 
to  be  done  to  his  party ;  and  the  proctor  of  the  said  T.  L,  praying. 

[And  we,  having  carefully  and  diligently  searched  into  and  considered 
the  whole  proceedings  had  and  done  before  us  in  the  said  cause,  and 
having  observed  all  and  singular  the  matters  and  things  that  by  law  in 
this  behalf  ought  to  be  observed,  have  thought  ft  and  do  thus  think  ft 
to  proceed  to  the  giving  our  definitive  sentence  or  final  decree  in  the  said 
cause :  Forasmuch  as  by  the  acts  enacted,  deduced,  alleged,  exhibited^ 
propounded  and  proved  in  the  said  cause,  we  have  found  that  the  proctor 
of  the  said  A.  L.  hath  sufficiently  founded  and  proved  his  intention  de- 
duced in  a  certain  libel  (with  an  exhibit)  thereto  annexed,  given  in  and 
admitted  in  the  said  cause,  and  now  remaining  in  the  registry  of  the 
court  of  the  said  peculiar  jurisdiction  ;  which  said  libel  and  exhibit  xce 
take  and  will  to  have  taken  as  if  here  read  and  inserted  for  us  to  pro- 
nounce as  hereinafter  is  pronounced  ;  and  that  nothing  effectual  in  law 
hath  on  the  part  of  the  said  T,  L,  been  excepted,  deduced,  alleged,  pro- 
pounded,  proved  or  confessed  in  the  said  cause,  which  ought  in  anywise 
to  defeat,  prejudice  or  weaken  the  aforesaid  intention  of  the  proctor  of 
the  said  A,  L» :  Therefore  we,  H,  J,,  Doctor  of  Laws,  the  judge  aforC'- 
said,  having  heard  counsel  in  this  behalf,  do  pronounce,  decree  and  dc" 
dare  that  the  said  T,  L,  and  the  said  A.  L.  formerly  C\  widow,  being 
free  from  all  matrimonial  contracts  and  engagements,  save  to  each  other^ 
did  at  the  time  and  place  libellate,  contract  true,  pure  and  laicful  mar- 
riage with  each  other,  and  did  solemnise  or  cause  the  same  to  be  solemnised 
in  the  face  of  the  church,  and  afterwards  consummated  the  same  mar- 
riage by  carnal  copulation  ;  and  that  they  the  said  T,  L,  and  A.  L,  were 
and  are  lawful  husband  and  wife,  and  for  and  as  such  were  and  are 
commonly  held,  reputed  and  taken  to  be :  And  we  do  also  pronounce^ 
decree  and  declare  according  to  the  lawful  proofs  made  before  us  in  the 
said  cause,  that  the  said  T.  L,  after  the  solemnisation  of  the  said  mar' 
riage,  being  altogether  unmindful  of  his  conjugal  vow,  and  not  having 
the  fear  of  God  before  his  eyes,  but  being  instigated  by  the  devil,  did  at 
the  times  and  phces  liliellate,  or  some  of  them,  commit  the  crime  of 
adultery,  and  did  thereby  violate  his  conjugal  vow  :  wherefore  and  by 
reason  of  the  premises,  we  do  pronounce,  decree  and  declare  that  the  said 
A,  L,  ought  by  law  to  be  divorced  and  separated  from  bed,  board  and 
mutual  cohabitation  with  the  said  T.  L,  her  said  husband,  until  they 
shall  be  reconciled  to  each  other ;  and  toe  do  by  these  presents  divorce 
and  separate  them  accordingly,  bond  having  been  given  on  the  part  and 
behalf  of  the  said  A,L,  according  to  the  tenor  of  the  canon  in  that 
behalf  made  and  provided,  that  the  said  A.  L,  shall  not  contract  any 
other  marriage  while  the  said  T,  L.  shall  he  living ;  intimating  never- 
theless, and  by  such  intimation  expressly  inhibiting  according  to  the 
ecclesiastical  lanfS  and  canons  made  in  that  behalf,  as  well  the  said  A,  L, 
as  the  said  T,  L,,  that  neither  of  them  in  the  lifetime  of  each  other  shall 
in  anywise  attempt  or  presume  to  contract  any  other  marriage  by  this 
our  definitive  sentence  or  final  decree,  which  we  read  and  ptvmulge  by 
these  presents,*' 

[This  the  reffistrar  attests,  as  having  been  signed  by  the  judge  on 
the  particular  day. 
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[[8.  Farm  of  Minutes  in  a  Cause  of  Divorce,  as  taken  down  in 
the  Assignation  Book  of  tke  Registry, 

[Laeoender  v.  Lavender  oiherxinse  Lamb, 

Caveat  dm/,        \     S.  exhibited  a  special  proxy  (i)  under  the  hand 
4M  Seman,  1838.  )  and  teal  of  his  party,  and  returned  citatum  cer^ 

tifieate  to  caveat  day  m  October. 

W0S<S:        \     CcHificaU  c«Um,^(f). 

\st  Session,        1 
Michaelmas  Term,  >     Safne. 
2nd  Nov.  1838.     ) 

2nd  Session,        7      J,H.B,  appeared  (u)  for  T,  L.  otherwise  jt., 
9th  Nov.  1838.    ^  the  party  cited,  and  exhibited  proxy  under  his 

hand  and  seal ;  present  S,,  who  brought  in  libel 
xvith  one  exhibit  annexed,  marked  No,  1,  on  ad' 
mission  the  next  court,  present  B.  and  S, 

3d  Session,        1     Libel  and  exhibit  admitted  at  petition  of  S., 

Michaelmas  Term,  >  present  P.  for  J.  H.  B,,  not  opposing  same ; 

I9th  Nov.  1838.    J  and  he  then  confessed  the  marriage  as  pleaded, 

but  otherwise  contested  suit  negatively;  S.  to 
prove  the  by  day,  requisition,  commisston,  exu" 
mination  oj  witnesses,  compulsories,  and  decree 
of  confrontation,  S.{x) 

By  day,  1      S.  to  prove;  continued  to  1st  Session  next 

4thDec.lSS8.     §  Term. 

Friday,  ^      S.  produced  as  witnesses  on  his  libel  and  ex- 

I4th  Nov.  1838,    >  hibit  J.  L.  and  M.  L.  wife  of  the  said  J.  L., 

before  Dr.  H.      3  M.  M.  S.  wife  of  J.  S.,  and  C.  M.  widow,  who 

were  sworn  and  monished  as  usual ;  present  B., 
who  produced  T.  L.  otherwise  L.,  who  declared 
himself  to  be  tJte  party  proceeded  against  in 
this  cause. 

On  Friday,  the     7      S,  produced  as  witnesses  on  his  libel  S.  P. 
fi\st  Nov.  1838.    J  wife  of  W.  P.,  the  reverend  R.  S.  and  W.  G.  F., 

who  were  sworn  and  monished  as  usual ;  pre^ 


sent  B.,  who  produced  T.  L.  otherwise  L,,  who 
declared  himself  to  be  the  party  proceeded 
against  in  this  cause. 

Thursday,         7      S.  produced  as  a  witness  on  his  libel  G.  T,, 
\Oth  Jan.  1 839.     J  who  was  sworn  and  monished  as  usual;  present  B. 

\st  Session,        7       o  •   a  a-      j 

Hilary  Tet^.      }     S.  t»  to  prme-amttaued. 

%d  Session,        1      S,  brought  an  allegation  of  faculties  on  ad^ 

Hilary  Term,       amission  the  next  court,  and  then  without  pre- 

2\st  Jan.  1839.     jjudice  to  the  question  of  alimony  pending  suit, 

which  is  reserved,  prayed,  and  the  judge  at  his 

(«)  [See  title  Vroctor,   in  this  vo-        (u)  [This  is  technically  called giviirg 

lume.]  an  appearanceJ} 

(0  [That  is  to  say,  the  party  cited        (x)  [ru2e  pot/,  Sf£Cial  Part,  £«i* 

is  allowed  further  time  to  appear.]  denccj 

VOL.  III.  P 
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'petUiim  decreed^  pubUeatum  ;  preteni  F»  S.  fam 
B.,  who  declared  he  shoiM  gi9e  no  alkgatwn 
untsss  exceptive  to  the  testimony  of  witnesses. 
Om  MiMiMtdft  9f  such  mUegmikih  0'  any 9  next 
souftyS.^^  F.S.forB* 

$d  Seseim^       1      The  aUaratwrn  sfjmcultiss  k  mdmOted  at 
29th  Jan.  183d>    \peMmqfS^;  presstd  S.  for  B.  not  opposing 

same ;  B.  is  assigned  to  give  m  kis  sUmts  an- 
iweff  the  4tk  session.  Shepherd  j^fwtsi  hUl 
of  costs,  and  made  oath  as  usuaL  The  judge^ 
at  the  report  of  W.  T.,  the  actuary  ommmk^ 
taxed  the  same  at  the  stim  efftOL  4«.  lOA  Ma* 
nitionfor  Shepherd. 

4th  Sessum^        t     B.  declared  he  should  not  gke  any  sxceptive 
7th  Feb.  1839.      y  allegation:  whereupon  the  jtSgCt  at  petition  of 

S,i  assigned  the  cause  for  informations  and 
sentence  the  By  day^  saving  ike  answers  of  B.^s 
party  to  the  allegation  of  factdties  and  the 
athtment  of  aUmony  pending  suit ;  present  L 
for  B. ;  J.  for  S. 

^Fmm  ef  Mimme  on  hinging  in  Answers. 

[^NumBer  of  session^  C     appeared  personally ,  party  in  this 

day  ofmonthy      J  caussy  and  in  the  presence  of  [defendant's  proc- 
year.  Oof]  produced  himself  for  his  answers  to  the 

libel  given  in  and  admitted  in  this  catwe,  and  was  sworn  as  usual^  and 
ll^en  brought  in  his  answers  in  writing,  subscribed  with  his  name,  and 
acknowledged  sueh  subseriptioH  thereto  t&  be  of  his  proper  hand- 
wriUng,  and  the  said  answers  to  be  true,  agreeably  liy  the  oath  Bf  him 
so  talin.    Present  — . 

\^Form!  of  Mismts  when  m  Sewteme  is  porrected. 

[^Number  of  session,  €     [Plaintiff's  proctor]  alleged  that  bond  had 
day  of  month,      <been  given,  and  he  then  porrected  a  definitive 
year.  (^sentence  in  writing,  which  for  his  party  he 

prayed  to  be  read,  signed,  promu^ed  and  given  ;  [defendant's  proctOr] 
prayed  the  right  honounwle  the  judge  to  pronounce  that  plaintiff's 
proctor  had  failed  in  proof  of  the  libel  admitted  in  this  cause,  and  to 
dismiss  his  {drfendanVs^  party  from  this  stdt,  and  aU  further  observ- 
ance of  justice  therein.  The  judge  having  read  the  proofs  and  heard 
advocates  and  proctors  en  both  sides,  read,  signed,  vremmdged  and 
gave  the  seniencs  b^  [plaintiff's  proctor]  porrected,  promnmcing, 
decreeing  and  declaring  as  is  therein  contained. 

\^Form  of  Minute  when  no  Sentence  is  porrected^  but  when  a 
Final  Interloeutory  Decree,  having  the  effect  of  one,  is 
taken  instead, 

[Number  of  session,  f     [Plaintiff's  proctor]  alleged  that  his  party 

day  of  month,      <  had  given  the  usual  bond,  and  prayed  the  rigM 

year.  {  honourable  the  judge  to  pronounce  that  he  had 

fully  proved  the  contents  of  the  libel  and  exhibit  by  him  given-  and 

admitted  in  this  cause  on  the  part  and  behalf  of  "^^f  his  ptttty,  emd 
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f0  decree  the  sM  ■  ■  ■  fo  6e  dhorctd  from  bed,  board  and  muiital 
a^abitation  with  ■  Am  m/e  (defimdnni's  proctor's  par9y)y  by  f«A- 
jofi  ^  f A«  adultery  by  her  committed  ;  [defendant's  proctor]  prayed 
the  right  honourable  the  judge  to  pronounce  plaintiff's  proctor  had 
Jailed  in  proof  qf  the  libel  and  exhibit  aforesaid,  and  to  dismiss  his 

party  the  said from  this  swt,  and  all  fur  liter  observance  ofjus' 

iiee  therein.  The  nght  honourable  the  judge,  having  read  the  proofs 
and  heard  advocates  and  proctors  on  both  sides,  by  his  interlocutory 
decree,  having  the  force  and  effect  of  a  definitive  sentence  in  writing, 
pronounced,  decreed  and  declared  Aat  plaintiff's  proctor  had  fi^- 
dentiy  proved  the  contents  <ff  the  aforesaid  libel  ana  exhibit,  and  that 

■  and ,  the  parties  in  tlus  cause,  were  lawful  husband  and 

wife,  and  thtU  she  the  said had  committed  adultery  as  charged 

in  the  said  libel,  and  that  by  reason  thereof  the  said ought  by 

taw  to  be  divorced  or  separated  from  bed,  board  and  mutual  cohabit- 
ation with  the  said  ;  and  the  judge  did  divorce  and  separate 

them  accordinghff 

[[9.  Execution  of  Sentence. 

[^The  execution  of  the  sentences  in  case  there  be  no  appeal  When  there 
interposed,  is  either  completed  by  the  act  of  the  court  itself, —  *■  »<>  App«^- 
such  as  by  granting  probate  or  administration,  or  signing  a 
sentence  of  separation — or  remains  to  be  completed  by  the 
act  of  the  party,  as  by  exhibiting  an  inventory  and  account, 
by  payment  of  the  tithes  sued  for,  and  other  similar  matters,  in 
which  cases  execution  is  enforced  by  the  compulsory  process 
of  contumacy,  siffnificavit  and  attachment. 

[[The  act  of  the  53  Geo.  3,  c.  127,  abolished  for  the  future 
the  power  of  excommunicating,  as  a  means  of  enforcing  any 
civil  process  ;  and  in  lieu  thereof  empowered  the  ecclesiastical 
judge  to  pronounce  the  disobedient  party  ^'  contumacious  and 
in  contempt,'*  and  within  ten  days  **  to  signify"  the  same  to 
the  Court  of  Chancery,  which  was  then  directed  to  grant  a 
writ  de  contumace  capiendo,  substituted  by  this  act  for  the  wnt  n* 
writ  de  excommunicaio  capiendo  of  6  Eli2.  c.  SS.    The  S  &  3  ^^1^ 
WilL  4,  c.  93,  greatly  enlarged  the  power  of  the  Ecclesiastical 
Courts  in  England  and   Ireland  to  enforce  their  process, 
extending  it  beyond  the  limits  of  their  usual  jurisdictions, 
and  rendering  it  available  against  privileaed  persons,  by  en-  Privileged 
abling  the  English  and  Irish  Courts  of  Chancery  to  sequester  *'"•**"•• 
the  real  and  personal   estate   of  a   privileged  contumacious 
party  for  the  payment  of  money  ordered  by  the  Ecclesiastical 
Court.     See  these  statutes  under  the  title  (i^;i;COnitnunfCa- 
tiOIlt  ▼oL  ii.  p.  260.    Lastly,  the  3  &  4  Vict.  c.  93  (a),  em- 
powered the  Eioclesiastical  Courts  to  order,  under  certain  cir-  when  Kcde- 
comstances,  the  release  of  persons  imprisoned  under  a  writ  liVy  "1^?*"^' 
de  ccniumace  capiendo.    Tne  statute  intituled  "  An  Act  to  ^>l«  ^!«"f 

*  of  Parties  im* 

•  1  prisoned. 

(a)  rrhis  act  was  passed  after  the  second  volume  of  this  work  had  heen 
printed.] 
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Power  or  Re- 
leaM  under 
3  &  4  Vict. 
c.  03. 

Privy  Coan- 
cil  may  order 
Discharge  of 
PenoDs  in 
Caatodv 
nnder  Writ 
DeCtmtu. 
mace  Capi- 
endo. 


Proviso. 


Form  of 
Order. 


CIBtaCtfCt — Execution  of  Sentence^ 

amend  the  Act  for  the  better  Regulation  of  Ecclesiastical 
Courts/'  and  it  enacts  as  follows : — 

["  Whereas  it  is  expedient  to  make  further  regulations  for  the 
release  of  persons  committed  to  gaol  under  the  writ  de  contumace 
capiendo :  be  it  enacted^  that  after  the  passing  of  this  act  it  shall 
be  lawful  for  the  judicial  committee  of  her  Majesty's  most  honour- 
able privy  council,  or  the  judge  of  any  ecclesiastical  court,  if  it 
shall  seem  meet  to  the  said  judicial  committee  or  judge,  to  make  an 
order  upon  the  gaoler,  sheriff,  or  other  officer  in  whose  custody 
any  party  is  or  may  be  hereafter,  under  any  writ  de  contumace  ca- 
piendo already  issued  or  hereafler  to  be  issued,  in  consequence  of 
any  proceedings  before  the  said  judicial  committee  or  the  judge  of 
the  said  ecclesiastical  court,  for  discharging  such  party  out  of  cus- 
tody ;  and  such  sheriff,  gaoler,  or  other  omcer  shall  on  receipt  of 
the  said  order  forthwith  discharge  such  party :  Provided  always, 
that  no  such  order  shall  be  made  by  the  said  judicial  committee  or 
judge  without  the  consent  of  the  other  party  or  parties  to  the  suit : 
Provided  always,  that  in  cases  of  subtraction  of  church  rates  for  an 
amount  not  exceeding  five  pounds  where  the  party  in  contempt  has 
suffered  imprisonment  for  six  months  and  upwards,  the  consent  of 
the  other  parties  to  the  suit  shall  not  be  necessary  to  enable  the 
judge  to  discharge  such  party,  so  soon  as  the  costs  lawfully  in- 
curred by  reason  of  the  custody  and  contempt  of  such  party  shall 
have  been  discharged,  and  the  sum  for  which  he  may  have  been 
cited  into  the  ecclesiastical  court  shall  have  been  paid  into  the 
registry  of  the  said  court,  there  to  abide  the  result  of  the  suit ; 
and  the  party  so  discharged  shall  be  released  from  all  further  ob- 
servance of  justice  in  the  said  suit." 

[Sect.  ft.  **  That  any  such  order  may  be  in  the  form  given  in  the 
schedule  annexed  to  this  act." 

Schedule. 
Warrant  of  Discharge. 

[*<  To  the  sheriff  [gaoler,  or  keeper,  as  the  case  may  be"]  of 
in  the  county  of 

S*  Forasmuch  as  good  cause  hath  been  shown  to  us  [or 

[here  insert  the  description  of  the  judicial  committee  or  judge,  as 

the  case  may  ^,]  wherefore  A.  B.  of ,  now  in  your  custody,  as  it 

is  said,  under  a  writ  de  contumace  capiendo,  issued  out  of  \Jtere  tn- 
sert  the  description  oftfte  court  out  of  which  the  writ  issued],  m  a  suit 
in  which  [here  insert  the  description  of  the  parties  to  the  suit\  should 
be  discharged  from  custody  under  the  said  writ ;  we  [or  Ij,  there- 
fore, with  the  consent  of  the  said  [here  insert  the  description  of  the 
parties  consenting'],  command  you^  on  behalf  of  our  sovereign  lady 
the  Queen,  that  if  the  said  A.  B.  do  remain  in  your  custody  for  the 
said  cause  and  no  other,  you  forbear  to  detain  him  [or  her]  any 
longer,  but  that  you  deliver  him  [or  her]  thence,  and  suffer  bim  [or 
herj  to  go  at  large,  for  which  this  shall  be  your  sufficient  warrant. 

["  Given  under  the  seal  of  at  the  day  of  , 

in  the  year  of  our  Lord 

['*  A.  B.  registrar,  or  deputy  registrati 
ofi  as  the  case  may  be"] 
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[[The  3  &  4  Will.  4,  c.  41,  had  before  empowered  the  Ju-  Exeentionor 
dicial  Committee  to  enforce  their  decrees  in  the  same  manner  jJdkui  com- 
as the  inferior  Ecclesiastical  Courts,  enacting  by  section  28,      '"^"*«* 

["  That  the  said  judicial  committee  shall  have  and  enjoy  in  all  Po^^r  ^  en- 
respects  such  and  the  same  power  of  punishing  contempts  and  of  crwlt.^   ^ 
compelling  appearances,  and  that  his  majesty  in  council  shall  have 
and  enjoy  in  all  respects  such  and  the  same  powers  of  enforcing 
judgments,  decrees,  and  orders,  as  are  now  exercised  by  the  High 
Court  of  Chancery  or  the  Court  of  King's  Bench  (and  both  in  per- 
sonam and  in  rem)  or  as  are  given  to  any  court  ecclesiastical  by  an 
act  of  parliament  passed  in  a  session  of  parliament  of  the  second 
and  third  years  of  the  reign  of  his  present  majesty,  intituled  *  An  s  &  3  wni.  4, 
Act  for  enforcing  the  Process  upon  Contempts  in  the  Courts  Eccle-  ^  '^ 
siastical  of  England  and  Ireland ;'  and  that  all  such  powers  as  are 
given  to  courts  ecclesiastical,  if  of  punishing  contempts  or  of  con- 
pelling  appearances,  shall  be  exercised  by  the  said  judicial  com- 
mittee, and  if  of  enforcing  decrees  and  orders  shall  be  exercised  by 
his  majesty  in  council,  in  such  and  the  same  manner  as  the  powers 
in  and  by  such  act  of  parliament  given,  and  shall  be  of  as  much 
force  and  effect  as  if  the  same  had  been  thereby  expressly  given 
to  the  said  committee  or  to  his  majesty  in  council." 

^Form  of  Significavit. 

[To  his  most  excellent  Majesty  and  our  Sovereign  Lord  William 
the  Fourthf  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Kin^,  DeJenJer  of  the  Faith.  Wiluam^  by 
Diifine  Providence  Archbishop  of  Canterbury,  Primate  of  all  Eng- 
land and  Metropolitan,  Health  in  him  by  whom  kings  and  minces 
rule  and  govern.  We  hereby  notify  and  signify  unto  your  Majesty, 
That  one  J,  T.,  of ,  in  the  county  of ,  hath  been  duly  pro- 
nounced guilty  of  manifest  contumacy  and  contempt  of  the  lam  and 

jurisdiction  ecclesiastical,   in  not  appearing   before  *  [or  "  in 

not  obeying  the  lawful  commands  of  — ,  j  [or  "  in  having  com- 
mitted a  contempt  in  the  face  of  the  court  of*       ,  lawfully  aumorized 

by  ,"]  on  a  day  and  hour  now  long  past,  in  a  certain  cause  of 

proving  in  solemn  form  of  law,  by  good  and  sufficient  witnesses,  the 
last  will  and  testament  of  A.  B.,  late  of  L, 

[We  therefore  humbly  implore  and  entreat  your  said  most  excellent 
Majesty  would  vouchsafe  to  command  the  body  of  the  said  J,  T.  to  be 
taken  and  imprisoned  for  such  contumacy  and  contempt.  Given  under 
the  seal  of  our  court  the day  of . 

W.F.G.S^'S'^^"^'' 

[IForm  of  Writ  De  Contumace  Capiendo, 

[WilUam,  ^c.     To  the  sheriff  of ,  greeting.     The hath 

signified  to  us  that  J,  T,  of ,  in  your  county  of ,  is  mani- 
festly contumacious  and  contemns  the  jurisdiction  and  authority  of 
,  nor  will  he  submit  to  the  ecclesiastical  jurisdiction :  but  foras- 
much as  the  royal  power  ought  not  to  be  wanting  to  enforce  such 
jurisdiction,  We  command  you  that  you  attach  the  said  J,  T,  by  his 
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bady^  until  he  shall  have  made  $attsfaeiiionf<»  the  smd  cmUempf  ;  ^nd 
how  you  sitall  execute  this  our  precept  notify  unto  -^—^  dud  in  UQwite 
omit  this;  and  have  you  there  this  writ.  Witness  our  self  at  West- 
minster,  the day  of ,  in  the  —  year  of  our  reign, 

\^Form  of  Writ  of  Deliverance. 


{^Whereas  J,  T.,  of ,  in  your  county  of ,  whom  lately  at 

the  denouncing  of  ■  ■■  ■  far  contumacy^  ana  by  writ  issued  thereupon 
you  attached  by  Us  body,  until  he  should  have  made  stUisfaotum  for 
the  contempt.  Now  he  having  submitted  himself,  and  satisfied  the 
said  contempt,  we  hereby  empower  and  commana  you,  that  without 
delay  you  cause  the  satd  J,  T.  to  be  delivered  out  of  the  prison  in 
which  he  is  so  detained,  if  upon  that  occasion  and  no  other  he  sh^U  be 

detained  therein.   Given  under  the  seal  of  our of ,  tins  m. 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


thirty-five. 


C.D. 


J   J         {Deputy 


Inhibition!, 
wliat. 


Cinons  re* 
spectiog. 


10.  Inhibition — Attentat — Appeal. 

An  Inhibition  is  a  writ  to  forbid  a  judge  from  farther  pro- 
ceeding in  a  cause  depending  before  himi  being  ii^  nature  of  a 
prohibition  (i). 

And  this  writ  most  commonly  issueth  out  of  an  higher  Court 
Christian  to  an  inferior,  upon  an  appeal  (o)f 

But  there  are  likewise  inhibitions  on  the  viaitationa  of 
archbishops  and  bishops :  thus,  when  the  archbishop  visits,  he 
inhibits  the  bishop ;  and  when  a  bishop  visits,  he  inhibits  the 
archdeacon :  and  this  is  to  prevent  conAision  {d). 

By  can.  96,  '*  That  the  jurisdiction  of  bishops;  may  be  pre* 
served  (as  near  as  mav  be)  entire  and  free  firom  pr^ijudice,  and 
that  for  the  behoof  of  the  subjects  of  this  land  better  provision 
be  made,  that  henceforward  they  be  not  grieved  with  frivolous 
and  wrongful  suits  and  molestations,  it  is  ordained  that  no 
inhibition  shall  be  granted  out  of  any  court  belonging  to  the 
archbishop,  at  the  instance  of  any  party,  unless  it  be  sub- 
scribed by  an  advocate  practising  in  the  said  court.  And  the 
like  course  shall  be  used  in  granting  forth  any  inhibition  at 
the  instance  of  any  party,  by  the  bishop  or  his  chancellor, 
against  the  archdeacon  or  any  other  person  exercising  eccle- 
siastical jurisdiction.  And  if  in  the  court  or  consistory  of  any 
bishop  there  be  no  advocate  at  all,  then  shall  the  subscription 
of  a  proctor,  practising  in  the  same  court,  be  held  sufficient." 

And  by  can.  97,  *'  It  is  further  ordered  and  decreed,  that 
henceforward  no  inhibition  be  granted  by  occasion  of  any 

[b)  TennB  of  the  Law.  ClaytftS,  for  Archbishop's  Vintatioa 

c)  Ibid.  of  a  Cathedral.]  ^ 

[d)  Ibid.    [Bee  title  9m«S  SUlT 


iBterloeutbry  deeree,  or  in  aay  cause  of  correction  whatsoever^  f*^aSi"i 
exoept  undnr  the  form  aforesaid.  And  moreover,  that  before  h^uio?. 
^  going  out  of  an?  such  inhibition,  the  appeal  itself,  or  a 
copy  tkfireef  (avouched  by  oath  to  be  just  and  true),  be  ex« 
hibtted  to  the  judge  or  his  lasrful  surrogate,  whereby  he  may 
be  lawfiiUy  informed  both  of  the  quality  of  the  crime  and  o( 
the  ottBse  of  the  grievance,  brfoiie  die  gimntiMg  forth  of  the 
said  inhibition.  And  every  appellant,  or  his  lawful  proctor, 
shall,  before  the  obtaining  oT  any  such  inhibition,  show  and 
exhibit  to  the  judge  or  his  surrogate,  in  writing,  a  true  copy 
of  those  acts  wherewith  he  oomplaineth  himself  to  be  ag- 
grieved, and  from  which  he  appealeth ;  or  shall  take  a  corporal 
oath  that  he  hath  performed  his  diligence  and  true  endeavour 
for  the  obtaining  of  the  same,  and  could  not  obtain  it  at  the 
hands  of  the  register  in  the  country,  or  his  deputy,  tendering 
him  bis  fee.  And  if  any  judge  or  register  shall  eitner  prqpure 
or  permit  any  inhibition  to  be  sealed^  so  as  is  said,  contrary 
to  the  form  and  limitation  above  specified^  let  him  be  sus- 
pended from  the  execudon  of  his  office  for  the  space  of  three 
nootbs ;  and  if  any  proctor,  or  other  person  whatsoever  by 
his  appointnent,  shall  offend  in  any  of  tiie  premisses,  either  by 
making  or  sending  out  any  inhibition  contrary  to  the  tenor  of 
the  said  premisses,  let  him  be  removed  from  the  exercise  of 
his  office  for  the  space  of  a  whole  year^  without  hope  of  release 
or  restoring." 

rif  an  appeal  be  interposed  from  a  grievance  inflicted,  or  when  an  in- 
a  oefioHive  or  interlocutory  sentence  pronounced  by  an  infe-  pl^Jf^"  "^' 
nor  judge,  an  inhibition  is  first  to  be  requested  from  the  judge  Appeal. 
to  whom  it  is  appealed;   this  inhibition  usually  contains  a 
citation  for  the  party  who  obtains  the  sentence,  or  at  whose 
petition  the  grievance  was  imposed  (called  the  party  appellate),  lu  contenu. 
to  answer  in  a  cause  of  appeal ;  and,  by  virtue  of  this  inhibi- 
tion, the  judge  from  whom  it  is  appealed,  his  register,  and  the 
party  appellate,  are  to  be  inhibited,  that  they  proceed  not 
further  to  the  execution  of  the  sentence  pronounced  against 
the  appellant  while  this  appeal  depends,  nor  do  any  thing  to 
bis  prejudice;   and  this  inhibition  is  to  be  certified  to  the 
judge  to  whom  it  is  appealed,  with  a  certificate  thereupon, 
mentioning  what  day  the  party  and  judge  were  inhibited,  and 
on  what  day  the  party  appellate  was  cited  to  answer  in  this 
cause  of  appeal.    There  is  also  issued  a  monition  for  the  Monition  for 
transmission  of  the  process  in  the  court  below,  which  is  a  of*pJS!Jllr" 
separate  instrument.    The  inhibition  contains  the  substance 
ot  what  is  subsequently  set  forth  in  the  libel  of  appeal,  which 
is  called,  the  pnesertim  of  the  appeal.     The  court,  it  should  Birect  or  in- 
be  observed,  is  not  legally  obliged  to  defer  to  an  appeal  till  *'^"'*'*"- 
an  inhibition  is  served :  nor  is  there  any  distinction  whether 
aU  th6  4cts  be  dona  on  the  day  on  which  the  appeal  is  asserted, 
or  some  on  a  subsequent  day.    And  when  the  court  has  over- 
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Effect  of  ruled  objections  to  the  admission  of  an  allegation,  it  has  ad- 
inhibitioo.  xnitted  the  allegation  on  the  following  court  day,  notwith- 
standing an  appeal  had  in  the  interim  been  asserted  (e).  The 
general  inclination  of  the  court  is  to  defer  to  the  appeal ;  but 
it  will  not  do  so  where  the  delay  may  defeat  the  ends  of 
justice  (/).  It  has  been  held  that  the  97th  canon  inferred  a 
discretion  in  the  judge  to  grant  or  refuse  his  inhibition  {g), 

\^Form  of  Inhibition  from  the  Judicial  Committee  of  the 

Privy  Council, 

[^Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  To  ait  and  singular 
our  liege  subjects,  being  literate  persons,  whomsoever  and  wheresoecer  in 
and  throughout  our  said  united  kingdom,  greeting.  Whereas  a  certain 
cause  or  business  of  appeal  was  lately  depending  in  judgment  before  our 
right  trusty  and  well  beloved  councillor  Sir  ff,  J.-,  Knight,  Doctor  of 
Laws,  Official  Principal  of  the  Arches  Court  of  Canterbury,  promoted 

by  J,  C,  of ,  tn  the  county  of ,  Esq.  the  appellant,  of  the  one 

part,  and  E.  C,  his  wife,  the  respondent,  of  the  other  part,  and  which 
was  in  the  first  instance  a  cause  rf  divorce  by  reason  of  alleged  cruelty 
and  adultery  depending  in  the  Consistorial  Court  of  London,  and  therein 
promoted  by  the  said  E,  C,  against  the  said  J,  C, :  And  whereas  the  said 

Sir  U,  J.  did,  on  the day  of  —  last,  pronounce  against  the  said 

appeal,  affirm  the  sentence  appealed  from,  and  remit  the  cause,  from 
which  said  decree  an  appeal  was  and  is  duly  made  and  interposed  on  the 
part  and  behalf  of  the  said  J,  C.  to  us  in  council :  And  whereas  xoe  have 
been  pleased  to  refer  the  said  appeal  to  the  Judicial  Committee  of  our 
Privy  Council :  And  whereas  the  Worshipful  J,  H,,  Doctor  (f  Lams, 
one  of  the  surrogates  of  the  smd  Judicial  Committee  lawfully  appointed, 
hath  decreed  an  inhibition  and  citation  to  the  eff^ect  following  {justice  so 
requiring)  :  We  do  therefore  authorize  and  empower,  and  strictly  charge 
and  command  you,  jointly  and  seoerally,  that  you  do  inhibit  or  cause  to 
be  inhibited  the  said  Sir  H,  J,,  the  judge  aforesaid  from  whom  the  said 
cause  is  appealed,  his  surrogate,  registrar  or  actuary,  and  the  said  E,  C. 
tn  special,  and  all  others  in  general,  whom  by  the  tenor  hereof  we  so 
inhibit,  that  neither  they  nor  either  of  them  pending  the  said  appeal  do 
or  attempt  any  thing  to  the  prejudice  of  the  said  party  appellant,  or  his 
said  cause  of  appeal,  but  that  he  may  have  full  liberty  and  power  to 
proceed  in  and  prosecute  the  same  so  long  as  it  shall  remain  undecided, 
under  pain  of  the  law  and  contempt  thereof;  and  that  you  also  cite  or 
cause  to  be  cited  the  said  E,  C,  that  she  appear  personally  or  by  her 
proctor  faxufully  appointed  before  the  said  Judicial  Committee,  or  any 
four  or  more  of  them,  in  the  Privy  Council  Chamber,  Whitehall,  on  the 
sixth  day  after  service  of  these  presents,  if  it  be  a  court  day,  otherwise 
before  their  Lordships'  Surrogate,  in  the  Common  Hall  of  Doctors*  Com» 
mons,  situate  in  the  parish  of  Saint  Benedict,  near  Faults  Wharf,  London, 
on  the  next  court  held  there,  between  the  usual  hours  for  hearing  causes 
there,  then  and  there  to  answer  unto  the  said  J,  C,  in  the  said  cause  of 
appeal,  and  further  to  do  and  receive  as  unto  law  and  justice  shall 

(e)  IMiddleton   v.   Middkton,    2    ^.Donegal,  1  Add.  21.] 
Hagff.  141,  Suppl.  tn  no/is.l  (f)  IHerhert  v.  Herbert,  2  FhilL 

(7)  [See  last  case,  and  OUchester    437.] 


{^fj^ttittitt—Attentat'^Appeal.^  21 7 

appertmn^  under  pain  of  the  law  and  contempt  thereof;  and  what  you 
shall  do  or  cause  to  be  done  in  the  premises  you  shaM  duly  certify  the 
said  Judicial  Committee  f  or  any  four  or  more  ofthem^  or  their  surrogate^ 
together  vnih  these  presents.     Given  at  — — ,  (under  the  seal  which  we 

use  in  this  behalf,)  the day  of ,  in  theyear  of  our  Lord , 

and  of  our  reign  the . 

QAn  attentat,  in  the  language  of  the  civil  and  canon  laws,  Attenut. 
is  any  thing  whatsoever  wrongfully  innovated  or  attempted  in 
the  suit  by  the  judge  i  quo,  pending  an  appeal ;  but  steps 
taken  by  the  judge  a  quo  on  the  same  court  day,  but  after  an 
appeal  entered^  and  subsequent  thereto,  but  prior  to  the  ser* 
vice  of  the  inhibition  (the  appellant  not  being  founded  in  his 
first  appeal),  are  not  held  to  constitute  an  attentat  {g). 

[[All  the  several  acts  of  one  court  day  constitute,  with  refer- 
ence to  attentatSfhut  one  act,  notwithstanding  an  appeal  inter- 
mediate between  those  acts  (A). 

[[Appeals,  as  laid  down  in  the  books,  are  said  to  be  of  two  Appnit: 
kinds,  that  is  to  say,  they  are  judicial  or  extra-judicial ;  the  ^  ^^' 
first  from  the  sentence,  the  last  from  the  acts  and  the  extra-  JwHeiai. 
judicial  decrees.     The  judicial  appeal  is  made  from  the  sen- 
tence of  the  judge,  which  is  either  definitive  or  interlocutory. 
The  extra-judicial  appeal  may  be  interposed  upon  such  griev* 
ances  as  any  one  may  sufier,  either  by  the  judge's  deferring  to 
pronounce  sentence  or  rejecting  some  material  evidence,  or 
immoderate  taxation  of  charges ;  sometimes,  though  rarely, 
from  condemnation  (t)  in  costs ;  from  the  granting  too  short  a 
time  or  delay  wherein  to  do  any  act,  &c.,  and  also,  as  laid  down 
in  the  books,  from  an  unjust  excommunication  upon  a  false 
certificate  of  the  citation,  and  denying  the  service  to  any  one. 

[[An  appeal  must  be  instituted  within  fifteen  days,  and  pro-  Modes  or 
secuted  within  a  year  or  year  and  a  day  fi'om  the  date  of  the  a|^{!Ui!''' 
delivery  of  the  sentence.    There  are  three  methods  by  which 
it  may  be  instituted : 

[[1.  By  an  appeal  asserted  viva  voce,  before  the  judge  and 
the  registrar  in  open  court,  at  the  time  of  the  delivery  of  the 
sentence,  called  an  appeal  apud  acta,  because  taken  down  by 
the  registrar  in  the  act  of  court  in  the  following  form  :  *'A.  B. 
protested  of  a  grievance  and  of  appealing,  and  instantly  ap- 
pealed." 

[[^.  By  a  protocol  of  appeal,  which  is  an  instrument  attested 
by  a  notary  public  in  the  presence  of  two  credible  witnesses, 
or  of  one  other  notary  (&),  containing  an  outline  of  the  pro- 
ceedings in  the  court  below,  that  is  to  say,  such  particulars  as 
the  time,  place,  judge,  parties,  and  tenor  of  sentence. 

[[3.  By  what  must  be  called,  for  the  sake  of  distinction,  the 
appeal  itself,  viz.  a  more  extended  form  of  statement  than  the 

(«)  XOddiester  v.  Donnegalf  1  (i)  ILloyd  and  Clarke  v.  Poole,  3 
Add.  Rep.  22.]  Huge.  477.     Vide  post.  Costs.] 

(A)  [Ibid.]  (Ai)  [See  form,  post.} 
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protocol,  but  signed  and  witnessed  by  the  same  iiersons ;  aad 

which  before  the  5  Geo.  4f,  c  41 ,  required  a  15L  stamp. 

Where  oo-  QSuch  being  the  difierent  meUiods  of  instituting  an  appeal, 

K  d5Se*°'  ^*  should  be  further  observed,  that  where  a  definitive  sentence 

tne  ^*"       ^^  ^^^^  interlocutory  decree  has  been  pronounced,  and  where 

nothing  further  remains  to  be  done  for  the  purpose  of  carrying 

the  same  into  execution,  as  may  be  the  case  m  matrimonii 

suits,  the  proctor,  against  whose  party  sentence  is  given,  may, 

within  fifteeen  days,  enter  a  protoc^  before  a  notary  pubUc, 

and  may  prosecute  his  appeal  by  applying  to  the  superior 

court  for  an  inhibition  at  any  time  within  a  year,  or,  as  some 

suppose,  a  year  and  a  day,  from  die  delivery  of  the  sentence ; 

Where  some-  but  if  GUV  thing  remains  to  be  done  by  the  court  after  sea- 

Tbl  donf'  tence,  in  order  to  carry  it  into  efieet,  as  by  grant  of  probate  or 

administration,  by  enforcing  restitution  of  conjugal  rights, 

payment  of  church  rate,  or  of  costs  pronounc^  for,  diere 

being  no  appeal  dleged  apud  cxta,  the  party  submitting  to 

such  judicial  acts  or  orders  would  be  barred  of  his  right  ofap- 

Powsrorth*  peal.  Nor  can  the  court(&)  ^  ^tco  dismiss,  or  perempt,  or,  other* 

0  ce   9M0.  ^^  ^^^^  ^^  above  mentionea,  afl^t  the  right  of  appeal  where 

it  has  been  alleged  apud  acta,  although  the  party  should  delay 

to  prosecute  it ;  any  such  attempt  would  trespass  on  the  pro^ 

ortbe  jadge   viuco  of  the  judgc  ad  quern,  the  judge  i  quo  can  only  proceed 

ad  quan,       ^  carry  his  sentence  into  execution  (c). 

\^Form  of  Jjistrunient  of  Appeals 

\ln  the  name  ofGod,  Amtn*  Before  pou,  the  natarjf  pubSe  approoed 
and  aUffwed  by  authority ^  and  the  witness  of  good  faith  and  credit  her^ 
present,  /,  E,  T,  the  younger,  notary  public,  qnd  one  of  the  procfirators 
general  exercent  of  the  Arches  Court  of  Canterbury,  do  exhibit  as  proc- 
tori  ^d  make  myself  a  party  for  R,  M,  L,,  Esq,,  one  of  the  parties  in 
a  certain  eattSe  of  appeal  and  complaint  and  nulUty,  which  was  lately 
depending  in  judgtnent  in  the  saia  Arches  Court  cf  Canterbury,  pror 
mated  by  the  said  R.  M,  L.  against  the  Right  Honourable  Lady  J*  /^., 
his  lawfitl  wife,  and  which  was  in  the  fnt  instance  a  certain  cause  of 
dkootee  or  teparationfrom  bed,  board  and  mutual  cohabitation,  by  reason 
qf  alleged  eruelty,  promoted  and  brought  in  the  Consistorisd  aid  Epis* 
copal  Court  of  london,  by  the  said  Right  Honourable  Lady  J,  £., 
against  the  $^id  R.  M.  L,,  with  a  design  and  intent  to  appeadfnm» 
atid  complain  of,  aU  and  singular  the  nullities,  iniqmiies,  grievances  and 
errors^  in  proceedings  hereinafter  mentioned,  and  alike  princ^lly  com- 
plaining  of  them  and  every  of  them  ;  do  by  this  writing  say,  allege,  emd 
in  law  articulately  propound,  that  in  the  scad  cause  or  business  of  appeal 
and  complaint  (f  nullity  the  Right  Honourable  Sir  H,  G.,  Knight, 
Doctor  of  Laws,  the  judge  of  the  said  Arches  Court  of  Canterbury,  how^ 
soever  constituted,  unduly  and  unjustly  proceeding  (saving  aU  reverpnee 
due  to  him  J,  too  much  favouring  the  party  of  the  said  Right  Honourable 
Lady  J,  L,  more  than  by  law  he  ought,  and  not  in  the  least  regarding 

lb)  [See  Chichester  v.  Donegal,  1     Bowl^  Aivhes  Omt,  1841,   lath 
Add.  22.]  Feb.,  Bye  Day,  Hilaiy  Term.] 

(c)  [See  t}ie   case  oC  Bo^s  v.  , 
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ike  rtqmdta  (mdfomt  cf  law  and  judkM  juroccedingi,  did  m  fact , 
though  unduly,  on  the day  of  — — ,  in  the  y^ar  ,  by  hia  in- 
terlocutory decree,  having,  a$  pretended,  the  force  and  effect  of  a  defini" 
tree  sentence  in  writing,  pronounce  againtt  the  eaid  Offeai,  and  that  the 
Judge  from  whom  the  said  cause  was  appealed  had  proceeded  rightly, 
justly  and  lamfully,  and  did  qfirm  the  sentence  appealed  from,  ana  con^ 
denm  the  said  R>  M,  L,  in  costs,  agamst  right  tmd  justice,  and  without 
amy  tugicknt  and  lawful  proofs  in  that  behalf,  acting  in  all  things  nuUy 
and  m^ustly,  as  well  by  virtue  qfhi$  pretended  office  as  ^t  ihe  w^ust 
assistance,  iMtigation,  solicitation^  procurement  or  petition^  of  the  said 
Bight  Honourable  Lady  J,  L.,  or  her  proctor,  to  the  very  great  detri' 
P9ent,  prejudice  and  grievance,  of  the  said  R,  M*  L,  ff^ercupon  J| 
the  wd  E.  T,  the  younger,  the  proctor  aforesaid,  looking  upon  and  be- 
lieving my  said  client,  and  myself  in  his  name,  to  be  very  much  injured 
and  aggrieved  by  all  and  singular  the  nullities,  iniquities,  injustices^ 
grievances  and  errors,  in  proceedings  aforementioned  and  other  pretended 
acts  and  facts  of  the  said  pretended  judge,  to  be  collected  from  the  pro- 
ceedings in  the  said  cause,  and  justly  fearing  that  my  saia  party  may  be 
fiurther  injured  and  aggrieved  there^,  do  by  this  writmg  appeal  from  them 
and  every  of  them,  and  especially  from  the  said  judge  pronouncing  against 
the  said  appealt  and  that  the  judge  from  whom  the  said  cause  was  qp^ 
pealed  had  proceeded  rightly,  justly  and  lawfully,  and  qffirnmg  the 
sentence  appealed  from  and  condemning  the  said  R,  Af.  L^  in  costs, 
without  any  sufficient  or  lawful  proof  u\  that  behalf,  and  from  every- 
thing foUawing  and  arising  therefrom,  to  the  most  Serene  Princess  in 
Chnst  and  our  Sovereign  Lady  Victoria,  by  the  Grqce  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  Qupen,  Defender  of  the 
Faith,  and  so  forth,  in  her  most  honourable  prroy  council,  and  do  equalfy 
and  alike  principally  complain  of  all  and  singular  the  nullities,  iniquities, 
injustices,  injuries,  grievances  and  errors,  in  proceedings  aforementioned. 
Jnd  I  da  hereby  three  times  severally  and  most  earnestly  pray  and 
desire  letters  dimissory  to  be  made  out  and  delivered  to  me  or  my  said 
party  effectually.  And  I  do  protest  that  there  are  not  at  the  most 
^teen  daysfutfy  elapsed  since  the  grievances  aforementioned  were  done 
to  my  cnent,  or  at  least  since  they  came  to  his  knowledge,  and  that  I 
would  willingly  have  appealed  in  the  presence  of  the  said  judge  himself, 
if  I  could  conveniently  havp  so  done.  And  lastlj/,  I  do  protest  and  re- 
serve to  myself  power  to  correct  and  reform  this  my  appeal  and  com- 
plaint, by  adding  thereto  or  subtracting  therefrom,  and  reducing  the 
same  into  a  better  and  more  competent  form,  and  also  to  intimate  the 
same  to  every  person  to  whom  by  law  I  ought,  as  the  law  shall  require, 
qnd  counsel  advise,  at  time  and  place  convenient,  according  to  law, 
style  and  custom,  upon  all  and  singular  which  pretnises  the  said  E.  T. 
tie  younger,  the  procurator  aforesaid,  desired  and  required  me,  the 
notary  public  hereunder  written,  to  draw  up  from  thence  for  him  onp  or 
snore  public  instrument  or  instruments,  and  the  witness  subscribed  to 
attest  the  same. 

{^This  appeal  was  interposed  on ,  the day  of — r-,  m 

year  of  our  Lord ,  in  the  office  of  Messrs.  T.  and  Sons, 

situate  in  — - — ,  by  the  said  E.  T.  the  younger,  the  proctor  afore- 
said, who  then  and  there  appealed,  protested  and  prayed  letters 
dimissory,  and  did  all  things  as  in  ttie  abovf  written  appeql  is  Qor^- 
tained,  there  being  then  and  there  present  vnth  me,  the  said  notary 
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pubUct  T,  B,  P.,  also  notary  public,  especially  required  and  desired 
to  witness  the  same. 

Which  I  attest,  J.  W.  W.,  Not.  Pub. 
IWitness,  T.  B.  P.,  Not.  Ptib. 

[[The  creation  of  the  Court  of  the  Judicial  Committee  (/)  of 
the  Privy  Council  by  g  &  3  Will.  4,  c.  92,  and  S  &  4  Will.  4, 
c.  41 9  as  the  Supreme  Court  of  Appeal  from  all  Ecclesiastical 
Courts,  as  well  as  the  general  law  on  the  subject,  is  discussed 
at  length  under  the  title  JSppeal^  vol.  i.  p.  57  (g).  It  may 
be  as  well  to  mention  here,  that  by  sect.  SO  of  3  &:  4  Will.  4, 
c.  41 ,  it  is  enacted,  *'  That  all  appeals  to  his  majesty  in  council 
shall  be  made  within  such  times  respectively  within  which  the 
same  may  now  be  made,  where  such  time  shall  be  fixed  by  any 
law  or  usage,  and  where  no  such  law  or  usage  shall  exist,  then 
within  such  time  as  shall  be  ordered  by  his  majesty  in  council ; 
and  that,  subject  to  any  right  subsisting  under  any  charter  or 
constitution  of  any  colony  or  plantation,  it  shall  be  lawful  for 
his  majesty  in  council  to  alter  any  usage  as  to  the  time  of 
making  appeals,  and  to  make  any  order  respecting  the  time  of 
appealing  to  his  majesty  in  council."  It  may  be  convenient  to 
the  reader  to  find  in  this  place  the  form  of  petition  which  since 
the  erection  of  this  new  tribunal  has  become  a  necessary  pre- 
liminary to  the  lodgment  of  an  appeal  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  is  indeed  the  step  which 
comes  next  in  order  to  the  assertion  of  the  appeal  as  given  in 
the  foregoing  instrument. 

^Form  of  Petition  to  the  Queen  in  CounciL 

[/n  the  Prixfy  Council. 

From  the  Prerogative  Court  of  Canterbury. 

John  Doe^  Esqukre,  Appellant. 
Mary  Rof,  Widow,  R^pondeni. 

To  the  Queen's  Most  Excellent  Majesty  in  Council. 

The  humble  Petition  ofGecffry  Styles,  Proctor  (fthe  above-named 
John  Doe,  showeth : — 

That  in  a  certain  cause  of  granting  letters  of  administration  of  the 
goods  of  Richard  Roe,  deceased,  lately  brought  in  the  Prerogative  Court  of 
Canterbury,  by  Mary  Roe,  widow,  the  relict  of  the  said  deceased,  against 
John  Doe,  the  sole  executor  named  in  the  vnll  of  the  said  deceasedj  the 

judge  of  the  said  court  did  by  his  sentence  on  the day  of  last, 

pronounce  against  the  said  will,  and  decreed  letters  of  administration  of 
the  goods  of  the  said  deceased  as  dying  intestate  to  be  granted  to  the  said 
Mary  Roe,  and  condemned  the  said  John  Doe  in  costs;  from  which 

(/)  [See  the  title  VmiiiCtiolt,  in  (g)  [As  to  the  appeal  to  Convoca- 

this  volume ;   also  Boidence,  under  tion  where  the  crown  is  a  party  to  a 

Special  Part,  post ;  and  Execution  suit,  see  title  Appeal,  vol.  i.  p.  63  6.] 
of  Sentence,  ante,  p.  211.] 
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untence  an  appeal  hath  been  duly  entered  on  behalf  of  the  said  John 
Doe,  and  lodged  in  the  Registry  of  the  High  Courts  of  Admiralty  and 
Appeals, 

Wherefore  your  Petitioner  nuist  humbly  prays  that  your  Majesty 
vnll  be  graciously  pleased  to  refer  this  petition  and  the  said 
appeal  to  the  Judiaal  Committee  of  the  Privy  Council* 


[^11. — Form  of  Minutes  in  a  Cause  of  Appeal  before  the 
Judicial  Committee  of  the  Privy  Councit,  as  taken  down 
in  the  Assignation  Book  of  the  Registrar. 

[C against  C . 

]  3th  Julyf  1 8S8. 

On  this  day  was  received  from  P,  C.  M.  proctor  for  J,  C.  Esquire^  the 
appellant,  his  petition  to  the  Queen's  most  excellent  Majesty  in  council, 
praying  that  her  Majesty  would  be  pleased  to  refer  the  above  appeal  to 
the  judicial  committee  of  the  privy  council,  which  petition  the  deputy 
registrar  transmitted  to  the  clerk  of  the  council  in  order  that  the  same 
might  be  laid  before  her  Majesty, 

2lst  July,  1838. — The  deputy  registrar  alleged  that  he  had  received  a 

letter  dated  the  ISth  instant,  from  one  of  the  clerks  of  her  Ma- 

jestys  most  honourable  privy  council,  signifying  that  her  Majesty 

had  been  pleased  to  refer  the  above  appeal  to  the  judicial  committee 

of  the  privy  council, 

8th  Oct,  1838. — The  usual  inhibition,  citation  and  monition  was  decreed 
at  petition  of  M, 

7th  Nov,  1 838. — M,  returned  inhibition  and  citation  executed,  and  ex* 
hibited  a  proxy  under  the  hand  and  seal  of  J,  C.  Esquire,  and  re-- 
turned  monition  for  process  executed* 

F,  D,  appeared  for  E,  C,  {wtfe  of  the  said  J,  C,  the  respondent) 
and  exhibited  a  proxy  under  her  hand  and  seal;  and  prayed  a  libel, 
M,  brought  in  the  libeL  The  surrogate  assigned  to  hear  an  ad- 
mission thereof  next  court,  and  continued  the  certificate  of  the 
execution  of  the  monition  to  same  time, 

I5th  Nov,  1838. — F,,  on  bebalf  of  the  registrar  of  the  court  below, 
brought  in  the  process,  and  the  surrogate  at  petition  of  M,  admitted 
the  libel,  F,  D,  not  opposing  the  same,  and  he  gave  a  negative  issue 
thereto.  The  surrogate  assigned  the  cause  for  sentence  on  the  first 
assignation  next  court, 

ftSrd  Nov,  1838.— TAtf  same  assignation  was  continued. 

\si  Dec.  1838.-^rAe  surrogate,  at  petition  off.  D,,  allotted  the  same 
sum  per  annum  for  alimony,  to  be  paid  to  E,  C,  (wife  of  J,  C, 
Esquire),  his  party,  the  respondent,  as  was  allotted  to  her  in  the 
court  belofw,  M,  not  objecting. 

The  surrogate,  at  petition  of  both  proctors,  on  motion  of  counsel 
assigned  the  cause  for  hearing  on  the  second  assignation  before  the 
judicial  committee  of  the  privy  councU  at  Whitehall  whensoever, 

30M  June,  1 840. 
On  Tuesday,  the  30M  de^  of  June,  in  the  year  of  our  Lord  1 8  iO, 
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before  the  Judidd  Commtlee  of  her  Mqjeitye  most  honownbh  Friojf 
Council,  at  the  Council  Chamber,  Whitehall. 

Present :  Lord  Brougham, 

Sir  James  Farke,  Knight, 

Sir  John  Bernard  Bosanfaet,  Knight, 

The  Honourable  Thomas  Erslane. 

In  the  presence  of 

H,  B.  S,,  Deputy  Registrar, 


C.  asaxnst  C,      7    i?  ^  i 

M.  F.D.I  ^'^*~™«' 


M,  undertook  for  the  payment  of  the  alimony  now  due  and  for 
costs  up  to  the  final  hearing  of  the  cause,  and  prayed  that  their 
lordships  would  be  pleased  to  report  m  favour  of  the  appeals  and 
complaints  of  J,  C.  Esquire,  his  party,  that  the  decree  or  sentence 
<f  the  judge  of  the  Arches  Court  of  Canterbury  and  the  sentence  of 
the  judge  of  the  Consistorial  and  Episcopal  Court  of  London  ap^ 
pealed  from  ought  to  be  reversed,  the  principal  cause  retained 
thetein  that  E,  C.  (wife  of  the  said  J,  C.)  ought  to  be  pronounced 
to  have  fatted  in  proof  of  the  libel,  and  exhStits  given  in  and  ad' 
mitted  in  the  said  Consistorial  and  Episcopal  Court,  and  that  the 
said  J.  C,  ought  to  be  dismissed  from  the  original  citation  issued 
under  seal  of  that  court  and  from  all  further  observance  (f  justice 
in  this  cause. 

F,  D,  prayed  that  their  krdships  would  be  pleased  to  report  to 
her  Majesty  against  the  said  appeals  and  complaints,  that  the  sen- 
tence of  the  judge  of  the  Consistorial  and  Episcopal  Court  of  Lon- 
*  don  and  the  decree  or  sentence  of  the  judge  of  the  Arches  Court  of 
Canterbury  appealed  from  ought  to  be  cffirmed,  and  the  cause  re- 
mitted  to  the  judge  oj  the  Arches  Court  of  Canterbury,  fromwhom 
the  same  was  appealed. 

Their  lordships,  having  read  the  evidence  transmitted  from  the 
coutt  below,  and  heard  counsel  on  behalf  of  the  appellant,  assigned 
the  cause  for  further  hearing  to-monow  at  ten  o  clock  in  the  fore- 

1st  July,  1840. —  Their  lordships,  having  heard  counsel  and  proctors  on 
both  sides,  assigned  the  cause  for  further  hearing  on  Saturday,  the 
4:th  instant,  at  ten  o'clock  in  the  forenoon. 

4th  July,  1840. — Their  lordships  having  heard  counsel  further  on  both 
sides,  took  time  to  deliberate, 

liith  July,  1840. — Their  lordships,  having  read  the  evidence  transmitted 
from  the  court  ftelow,  and  on  three  former  days  heard  counsel  and 
proctors  on  both  sides,  were  pleased  to  agree  to  report  their  (minion 
to  her  Majesty  in  favour  of  the  appeal  and  complaint  of  the  said 
J,  C,  the  appellant,  that  the  decree  or  sentence  of  the  judge  of  the 
Arches  Court  of  Canterbury,  and  the  sentence  of  the  judge  of  the 
Consistorial  and  Episcopal  Court  of  London,  appeahd  from,  ought 
to  be  reversed ;  the  principal  cause  retained  therein,  that  the  md 
E.  C.  ought  to  be  pronounced  to  have  failed  in  proof  of  the  libel 
and  exhibits  green  in  and  admitted  m  the  said  Conmtoriol  and 
Episcopal  Court,  and  that  the  said  J,  C.  ought  to  be  dismissed  from 
the  original  citation  issued  under  seal  of  that  Court,  and  from  all 
further  observance  of  justice  in  this  cause,  the  coasts  attd  alimony 
now  due  to  the  said  k.  C.  bang  first  paid. 
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She  Judidat  Committee  haying  delirered  their  judgment 
cause,  the  next  step  is  to  obtahl  its  confirmation  by  the 
order  of  her  Majesty  in  tlouncil. 

{Tenor  of  ker  Mq^p't  Order  m  CovncU,  dated  the ^ , 

cot^urming  the  Repari  of  the  Judicial  Commitee  to  ker  Jnafetty  in 
Coundlf  dated  ike  —  of  — . 

C.  against  C.    7 
M,         F.  D.  S 

At  the  Co/art  at  Buckingham  Palace^  the of  — • 

Preeent :  The  Queen^e  Most  Excellent  Mqfesty. 

Lard  ChanceBor,  Lord  John  Russell, 

Lord  President^  Viscount  Pahnerslon, 

Lord  Privy  Seed,  Viscomit  Melbourne, 

Marquis  <f  I9ormanty,  Viscount  Duneannm, 

Lord  Steward,  Lord  HoUand, 

Lord  Ckamherlamf  Sir  John  Hothouse,  Bart., 

Earl  of  Albemarle f  Mr.  ChanceUor  of  the  Eachequerf 

Earl  ofMintOf  Mr.  Macaulay. 

Whereas  there  vas  this  day  and  at  the  bom'd  a  report  from  the 

Judicial  Committee  of  the  Prioy  Council,  dated  the of'-^'^i 

tn  the  words  following,  viz. : 

Whereas  your  Majesty  was  pleased  by  your  order  in  council  of 

the of to  refer  to  (his  committee  the  humble  petition  if 

P.  C.  M.,  proctor  for  J.  C,  Esq.,  the  appellant  in  a  certain  cause 
of  appeal  and  complaint  from  a  certain  interlocutory  decree  or  sen- 
tence given  and  pronounced  on  the day  of ,  by  the  judge 

of  the  Arches  Court  of  Catlterbvry,  in  a  certain  cause  or  business 
of  appeal  dnd  complaint  promoted  and  brought  before  him  by  the 
said  J.  C,  Esq.  from  a  certain  sentence  s^ned,  promulged  and 
men  by  the  judge  of  the  Conmstorial  and  Episcopal  Sourt  of 

AAmdan,  oft  the day  of—*,  m  a  certain  cause  or  business  of 

divorce  by  reason  if  cruelty  and  adultery  promoted  and  brought  by 
E.  C,  wife  of  the  said  f  C,  against  him  the  said  J.  C.f  Esq. 
And  whereas  an  appearance  was  trfterwards  given  before  a  surro^ 
gate  of  the  committee  by  a  proctor  on  bekdf  rf  the  said  B.  C,  the 
respondent  in  this  cause  <f  appeal. 

The  lords  of  the  committee,  in  obedience  to  your  Majesty* s  said 
order  of  reference,  took  the  said  petition  and  order  qfrrference  into 
consideration,  and  having  read  the  evidence  transmitted  from  the 
court  behw,  and  on  three  former  days  heard  counsel  and  proctors 
on  both  sides,  did  this  day  agree  hmnbly  to  report  their  opinion  to 
your  MajeUy  in  favour  of  the  appeak  and  complaints  of  the  said 
J»C,^  that  the  decree  or  sentence  a^  the  judge  of  the  Arches  Court  (f 
Canterbury,  and  the  sentence  of  the  judge  of  the  Consistorial  and 
EpiscopalCourt  of  London,  appealed  from,  ought  to  be  reversed;  the 
principal  cause  retained  therein,  that  the  said  E,  C.  ought  to  be 
pronounced  to  have  failed  in  proof  of  the  Hbel,  and  exhibits  gjiven 
and  aebnitted  in  the  mdComistorial  and  Episcopal  Court,  and  that 
the  said  J,  C.  ought  to  be  dismissed  from  the  ordinal  citation  issued 
under  seal  <f  that  court,  and  from  aU  further  observance  of  jus^ 
Hee  in  this  cause,  the  Costs  and  alimony  nvw  due  to  the  said  £.  C. 
being  Jirst  paid* 
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Her  Majesty f  having  taken  the  said  report  into  eonsideratumy  toas 
pleased,  by  and  with  the  advice  of  her  privy  council^  to  approve 
thereof  and  of  what  is  therein  recommended,  and  to  order  as  it  tM 
hereby  ordered,  that  the  same  be  duly  and  punctually  observed,  com' 
plied  with  and  carried  into  execution.  Whereif  aU  persons  whom  it 
may  concern  are  to  take  notice  and  govern  themselves  accordingly. 

(Signed)  C.  C.  Gretnlie. 


[[12.  Letters  of  Request. 

[[It  has  been  said  that  the  Arches  Court  may  take  original 
cognizance  by  Letters  of  Request  of  all  causes  which  may  be 
brought  in  a  Diocesan  Court  of  the  Province.  The  nature  of 
these  remains  to  be  explained.  In  any  case,  where  a  Diocesan 
Court  within  the  Province  has  a  jurisdiction  over  the  parties, 
the  plaintiff  may  apply  to  the  judge  of  such  court  for  letters 
of  request,  in  order  that  the  cause  may  be  instituted  in  the 
Court  of  Arches;  and  when  the  judge  of  the  court  below  has 
consented  to  sign  such  letters,  and  they  have  been  accepted  by 
the  judge  of  the  Arches,  a  decree  issues  under  his  seal,  calling 
upon  the  defendant  to  answer  to  the  plaintiff  in  the  suit  in- 
stituted against  him.  The  institution  of  a  suit  by  Letters  of 
Request  does  not  fall  under  the  prohibition  of  the  *'  Bill  of 
Citations,"  23  Hen.  8.  (J) 

\^Letters  of  Request  from  an  inferior  Judge  to  the  Dean  of 
the  Arches,  for  bringing  a  Cause  of  Divorce  (c). 

[^Whereas  A.  B.,  wife  ofC.  B.,  of ,  in  the  county  of ,  and 

diotese  of ,  doth  intend  to  commence  a  suit  against  the  said  C,  B.^ 

her  hushandy  of ,  in  the  county  of ,  ana  diocese  aforesaid,  in 

a  cause  of  separation  or  divorce  by  reason  <f  cruelty  and  adultery,  and 
to  that  purpose  hath  requested  me,  A.  C,  ricar  General  of  the  Right 

Rev.  Iiord  Bishop  of ,  for  that  part  of  the  diocese  of wMch 

lies  within  the  archdeaconry  of  ,  to  grant  her  letters  of  request 

that  she  may  commence  tfie  said  suit  in  Uie  Arches  Court  of  Canter^ 
bury. 

(And  whereas  the  commencing  the  said  cause  in  the  Court  of 
Arches  will  be  of  advantage  to  both  the  parties  therein,  not  only  from 
the  better  assistance  they  can  there  have  of  advocates  and  proctors  (d) 

than  in  the  Commissary  s  Court  of ,  but  as  the  same  will  be  tuso 

a  more  ready  and  expeditious  way  for  the  liearing  and  finally  deter' 
nuning  the  said  cause :  These  are  therefore,  at  the  desire  of  the  said 

(b)  J^Vide  infra,  Citation,  under  therein  alleged  would  be  inapplicable. 
Spbcial  Part.]  The  Church  Discipline  Act  empowers 

(c)  [On  a  stamp.]  the  bishop  in  all  cases  to  send  the 

(d)  [The  Judge  of  the  Arches,  cause  by  Letters  of  Request  to  the 
therdbre,  would  probably  refuse  to  superior  Court ;  and  where  he  is  pa- 
accept  Letters  of  Request  from  the  tron  of  the  prrferment  of  the  accused 
Consistory  of  London,  or  the  Court  derk,  compels  him  to  do  so.  See 
of  the  Dean  and  Chapter  of  St.  Paul's,  title  ftibiUgef  aillT  iU»tr«totf  tt 
or  of  Westmmster,  as  the  reasons  t^e  CUrgS>  '^^  this  volume. — ^£d.] 
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A.  B.y  to  request^  and  I  do  hereby  request^  the  right  honourable  H,  J. 
Knight,  Official  Principal  of  the  Arches  Court  of  Canterbury ,  lawfully 
constituted^  to  call  the  said  C.  B.  to  awpear  before  him^  or  his  surro^ 
gate,  or  any  other  competent  judge  in  tms  behalf  to  answer  to  the  said 
A.  B.,  his  nnfCf  in  a  cause  of  separation  or  divorce  by  reason  of  cruelty 
and  adultery,  and  to  hear  and  finally  determine  the  said  cause  ac' 
cording  to  law.    In  witness,  ^c.  W, 

\^Farm  of  Decree  by  Letters  of  Request  from  the  Arches 

Court  of  Canterbury  for  Divorce, 

[H,  J,,  Knight,  Doctor  of  Laws,  Official  Principal  of  the  Arches 
Court  of  Canterbury,  lawfully  constituted,  To  all  and  singular  clerks 
and  literate  persons  whomsoever  and  wheresoever  in  and  throughout 
our  whole  province  of  Canterbury,  greeting.     Whereas  by  virtue  of 

letters  of  request  under  the  hand  and  seal  of  the  Worshipful , 

Vicar  General  of  the  Right  Reverend  Father  in  God,  by  Divine  per' 

mission  Lord  Bishop  of ,  and  Official  Principal  of  his  Consistorial 

and  Episcopal  Court  ,  presented  to  and  accepted  by  us,  of  the 

tenor  and  in  the  words  following :  "  Whereas  L,  F,  (wife  of  W,  F,) 

of  the  parish  of ,  in  the  county  of ,  in  the  diocese  of , 

doth  intend  to  commence  and  prosecute  against  the  said  W,  F.  of , 

fji  the  parish  of ,  in  the  county  of ,  and  diocese  of       -,  a 

certain  cause  or  suit  of  divorce  or  separation  from  bed,  board,  and 
mutual  cohabitation,  by  reason  of  adultery  by  him  the  said  W,  F,  com^ 

mitted;  and  for  that  purpose  hath  requested  me, ,  Vicar  Ge- 

neral  of  the  Right  Reverend  Father  in  God ,  by  Divine  permission 

Lord  Bis/iop  of  ,   and  Official  Principal  of  his  Consistorial 

and  Episcopal  Court  of ,  to  grant  to  her  letters  of  request,  that 

site  may  apply  for  the  original  citation  or  decree  in  the  satd  cause  or 
suit  in  the  Arches  Court  of  Canterbury.  And  whereas  the  applying 
for  the  said  original  citation  or  decree  in  the  Arches  Court  of  Canter- 
bury will,  as  it  is  represented  unto  me,  be  of  advantage  to  all  the  par- 
ties, not  only  from  the  able  assistance  they  can  have  of  counsel  in  the 
said  Arches  Court  of  Canterbury,  but  as  the  same  will  be  also  a  more 
ready  and  expeditious  way  for  the  hearing  and  finally  determining  the 
said  cause :  These  are  therefore,  at  the  desire  of  the  said  L.F.,  to 
request,  and  I  do  hereby  request  the  Right  Honourable  Sir  H,  J,, 
Knight,  Doctor  of  Laws,  Official  Principal  of  the  said  Arches  Court 
of  Canterbury,  lawjully  constituted,  to  decree  a  citation  or  decree  to 
issue  under  seal  of  the  said  Arches  Court  of  Canterbury,  at  the  instance 
of  the  saidL,  F.,  and  thereby  to  cite  the  said  W,  F,  to  appear  personally 
before  him  or  his  lanful  surrogate,  or  other  competent  judge  in  this 
behalf,  to  answer  to  the  said  Z.  F.  in  his  aforesaid  cause  or  suit  of 
divorce  by  reason  of  adultery,  and  to  hear  and  determine  the  said  cause 
according  to  law.     In  witness  whereof  I  have  hereunto  set  my  hand 

and  seal,  this day  of ,  in  the  year  of  our  Lord ."     We, 

rightly  and  duly  proceeding  at  the  petition  of  the  proctor  of  the  said 

L.  F.,  of  the  parish  of ,  in  the  county  of ,  in  the  diocese  of 

,  and  province  of  Canterbury,  Jiave  decreed  W.  F,,  the  lawful 

husband  of  the  said  L.F.,  of'      ■,  in  the  parish  of ,  in  the 

county  of ,  and  diocese  of ,  and  province  of  Canterbury, 

to  appear  in  judgment  on  the  day,  at  the  time  and  place,  and  to 
the  effect  hereinafter  mentioned  (justice  so  requiring).     We  do  there- 

VOL.  III.  Q 
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fore  herdnf  anUhorize^  empower,  and  ttridUf  enjom  and  command  you 
peremptorily  to  cite  or  cauee  to  be  cited  the  eaid  If.  F^  of  the  parish^ 
county f  dioceu,  and  province  aforesaid^  to  appear  before  us,  our  syr~ 
rogate,  or  some  other  competent  judge  in  this  behalf,  m  the  common 
haii  {f  Doctors*  Commons,  situate  in  the  parish  of  St.  Benedict,  near 
PauVs  Wharf,  London,  and  place  of  judictUure  there,  on  the  sixth  day 
after  service  of  these  presents,  if  it  he  a  general  session^  by^day  or 
additional  court  day,  otherwise  on  the  general  session,  by-day  or  ad' 
dUional  court  day  then  next  following,  at  the  hour  of  ten  in  the  fore^ 
noon,  and  there  to  aifude,  tf  occasion  require,  durisig  the  sitting  of  the 
said  court  there^  then  and  t/tere  to  answer  to  the  said  L.  F,  in  a  cause 
of  divorce  from  bed,  board,  and  mutual  cohabitation,  by  reason  of 
adultery  by  him  committed,  and  further  to  do  and  receive  as  unto  law 
and  justice  shall  appertain  in  the  premises,  under  pain  of  the  law  and 
contempt  thereof,  at  the  promotion  of  the  said  L,F.;  and  what  you 
shall  do  or  cause  to  be  done  in  the  premises,  you  shall  duly  certify  us, 
or  our  surrogate,  or  some  other  competent  judge  in  this  behalf,  together 

with  these  presents.    Dated  at  London,  this day  of,  ^c. 

,  Register, 

[[13.  Orders  of  Courts  at  Doctors*  Commons^  and  Act  of 

10  Geo.  4,  c.  53. 

{^Orders  made  1st  Session  of  Easter  Term,'  1827. 

\^"  1«  That  on  the  first  session  of  every  Hilary,  Easter*  and 
Michaelmas  Term,  publication  ahall  {lass  on  all  pleas  given  in, 
and  admitted,  on  or  before  the  by-day  of  the  term  preceding; 
unless,  upon  sueh  first  session,  €au«e  be  shown,  to  the  aatis- 
iaction  of  the  courts  for  extending  the  term  probatory.  Pro- 
vided that  nothing  herein  contained  shall  preclude  the  court 
from  assigning  a  shorter  term  probatory,  or  prevent  the  party, 
giving  the  plea»  from  sooner  praying  publication. 

[["  2.  That  a  party,  intending  to  counterplead,  shall  assert 
his  allegation  the  court-day  on  which  the  term  probatory  ex- 
piree, and  shall  bring  it  io  on  the  following  court-day ;  unless, 
on  that  day,  cause  be  shown,  to  the  satisfaction  of  the  court, 
for  allowing  further  time  for  bringing  in  such  allegation. 

\^**  S.  That  upon  answers  being  prayed,  the  proctor  praying 
the  answers  shall  forthwith  take  out  a  decree,  and  shall  cause 
the  sane  to  be  duly  served,  without  delay,  on  tlie  adverse 
party  in  the  cause,  so  as  to  put  such  party  in  contempt,  in  case 
the  decree  shall  not  be  obeyed  within  a  reasonable  time.  Pro- 
vided that  the  examination  of  witnesses  shall  not  be  delayed, 
nor  the  publication  be  postponed^  in  order  to  wait  for  the 
answers  ;  but  publication  shall  pass  as  aforesaid,  unless,  upon 
application  being  made  to  postpone  the  publication,  it  shall 
appear  to  the  aatisfiiction  of  the  court,  that  due  diligeiace  liad 
been  used  in  taking  out,  and  enforcing  the  decree  for  answers. 

S^'  4.  That  when  application  is  intended  to  be  made  for  ex- 
ing  the  ttmenn  any  ease,  notice  ik&teof  in  writings  and  of 
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the  grounds  oa  which  the  application  is  to  be  rnade^  shall  be 

S'ven  to  the  adverse  proctor,  and  delivered  into  the  registry 
ree  days  before  the  making  of  such  application. 
[[''  6.  That  anjr  neglect  or  delay  in  bringing  in  answers,  or 
in  other  proceedings,  shall  be  matter  of  consideration,  in  re- 
spect to  costs,  either  immediate,  or  at  the  end  of  the  cause. 

C"  (Signed)        J,  Nicholl,  Dean. 

\^*'  Oq  the  fourth  session  of  Trinity  Term,  1827,  the  judge 
ordered,  that,  *  previous  to  the  commencement  of  each  term, 
the  registrar  should  delivw  to  the  court  a  list  of  all  causes  in 
which  no  pioeeedings  shall  have  been  had  during  the  pre- 
ceding term.' 

[[''  On  the  second  session  of  Easter  Term,  18S8,  the  Judge 
of  the  Consistory  Court  of  London  directed  that  the  above 
orders  issued  by  the  Dean  of  the  Arches,  on  the  first  session 
of  Easter  Term,  18S7,  should,  from  the  first  session  of  Trinity 
Term,  1828,  be  observed  also  in  the  Consistory  Court :  re« 
marking  that  they  had  now  been  in  operation  for  a  year  in  the 
Arches  and  Prerogative  Courts,  and  had  been  attended  with 
no  inconvenience,  but,  on  the  contrary,  with  great  benefit  to 
the  suitors." 

[[The  10  Geo.  4,  c.  53(a)  contains  in  its  five  first  sections 
enactments  relating  to  the  fees  of  the  Ecclesiastical  Courts 
(see  title  iff 00,  vol.  ii.  p.  S58) ;  by  the  remaining  sections  of 
the  act  It  was  enacted  as  follows  : 

[Sect.  6.  **  And  whereas  various  important  duties  are  required 
to  be  performed  by  the  deputy  registrars  and  clerks  of  seats  in  the 
office  of  the  Prerogative  Court,  and  by  the  other  officers,  clerks, 
and  ministers  employed  in  the  registry  and  in  other  offices  of  the 
several  before-mentioned  courts,  me  due  performance  of  which  it 
is  expedient  to  regulate  and  enforce,  and  to  provide  for  the  due 
aualincation  of  the  persons  appointed  to  such  offices :  Be  it  there- 
uure  enacted,  that  it  shall  and  may  be  lawful  for  the  said  persons  power  to 
for  the  time  being  respectively  hereinbefore  authorized  to  establish  i^'i^o,^^' 
foes,  and  they  are  hereby  required,  forthwith  to  inquire  into  the  doe  Perform* 
performance  of  such  duties,  and  firom  time  to  time  to  make  such  ^^^^^ 
regulations  respecting  the  same,  and  the  performance  thereof  by 
the  several  officers,  clerks  and  ministers  aforesaid,  as  to  them  shaU 
seem  expedient;  which  regulations,  having  been  approved  and 
confirmed  by  the  Lord  Archbishop  of  Canterbury,  when  they  relate 
to  the  said  Court  of  Arches,  Prerogative  Court,  and  Court  of  Pe« 
euUars,  or  either  of  them,  and  having  been  approved  and  confirmed 
by  the  Lord  Bishop  of  London,  when  they  relate  to  the  said  Con- 
sistory Court  and  Commissary  Court,  or  either  of  them,  shall  be 
entered  or  enrolled  in  the  public  books  or  records  of  the  courts  to 
which  they  shall  relate  respectively,  and  shall  firom  the  time  of  such 
entry  or  enrolment  be  in  full  force  with  respect  to  such  officers, 
elerks  and  nunialera  respectively,  and  binding  upon  them  and  each 
of  them.'' 

(a)  [Passed  19th  June,  1829.] 
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[Sect.  7.  *'  That  from  and  after  the  passing  of  this  act,  no  person 
shall  be  appointed  to  the  office  of  deputy  registrar,  entering  clerk, 
record  keeper,  clerk  of  the  seats,  or  examiner  in  any  of  the  said 
several  courts  respectively,  unless  the  appointment  of  such  person 
to  such  office  shall  be  previously  approved  by  the  judges  for  the 
time  being  of  the  said  several  courts  respectively,  and  confirmed  by 
the  Archbishop  of  Canterbury  or  Bishop  of  London,  as  such  ap- 
pointment may  relate  to  the  respective  courts  of  such  archbishop  or 
bishop,  such  approbation  and  confirmation  to  be  signified  in  writmg, 
and  to  be  registered." 

[Sect.  8.  That  no  person  shall  be  hereafter  appointed  clerk  of  a 
seat  in  the  office  of  the  said  Prerogative  Court  unless  he  be  a  no* 
tary  public,  and  have  duly  served  a  clerkship  of  seven  years  to  a 
proctor  practising  as  such  in  one  of  the  said  courts ;  and  such  clerk 
of  a  seat  shall  execute  his  duties  in  person,  except  when  prevented 
by  reasonable  cause ;  and  when  so  prevented,  he  shall  procure  the 
assistance  of  some  other  notary  public,  to  be  approved  by  the  judge ; 
Provided  alwavs,  that  nothing  herein  contained  shall  extend  or 
apply  to  any  clerk  of  a  seat  in  the  office  of  the  Prerogative  Court, 
duly  appointed  thereto  before  or  at  the  time  of  passing  this  act.*' 

[sect.  9.  "  And  whereas  delay  in  the  progress  of  causes  in  the 
said  several  courts,  and  in  the  High  Court  of  Delegates,  is  oc- 
casioned by  some  of  the  present  rules  of  practice,  and  particularly 
by  rules  respecting  causes  proceeding  in  pcenam  contumaciae,  where 
the  parties  cited  do  not  appear ;  be  it  therefore  enacted,  that  it  shall 
and  may  be  lawful  for  the  judges  for  the  time  being  of  the  said 
Court  of  Arches,  Prerogative  Court,  Court  of  Peculiars,  Consistory 
Court,  and  Commissary  Court  respectively,  from  time  to  time  to 
appoint  new  and  additional  court  oays  for  the  transaction  of  busi- 
ness in  their  several  courts  respectively ;  which  new  and  additional 
court  days  shall,  from  and  afler  the  appointment  thereof  as  afore- 
said, be  regular  court  days  for  the  transaction  of  business,  to  all 
intents  and  purposes ;  and  to  make  orders  of  court  for  expediting 
and  ref^ulating  the  proceedings  in  their  several  courts,  and  to  cause 
the  said  orders  to  be  entered  or  enrolled  in  the  public  books  or 
records  of  the  several  courts  to  which  they  respectively  relate,  and 
which,  when  so  entered,  shall,  until  altered  or  revoked  by  the  same 
authority,  be  observed  by  such  courts  respectively ;  and  all  such 
orders  for  the  expediting  or  regulating  the  proceedings  in  any 
causes,  as  far  as  the  same  are  applicable  to  cases  of  appeid,  shall  be 
submitted  to  the  consideration  of  the  lord  high  chancellor  or  keeper 
of  the  great  seal  for  the  time  being,  who  may  direct  the  same  and 
any  further  order  or  orders  to  be  observed  as  rules  of  practice  by 
the  said  High  Court  of  Delegates  in  all  causes  to  which  such  rules 
and  orders  respectively  may  relate  or  be  applicable;  and  which 
orders,  when  approved  by  the  lord  chancellor  or  lord  keeper  for  the 
time  being,  shall  be  entered  as  rules  of  practice  in  the  register 
books  of  the  said  Court  of  Delegates,  and  be  observed  as  such  by 
the  same  court  accordingly,  untU  altered  or  revoked  by  competent 
authority. 

SSect.  10.  "  And  whereas  great  and  unnecessary  inconvenience 
I  delay  are  occasioned  by  the  numerous  holidays  now  kept  in 
the  office  of  the  said  Prerogative  Court ;  be  it  therefore  enacted. 
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that  from  and  after  the  passing  of  this  act  no  holidays  shall  be  kept 
in  the  office  of  the  said  Prerogative  Court  except  such  as  are  ob- 
served as  holidays  at  his  majesty's  head  office  of  stamps  in  London." 

[Sect.  11.  "And  whereas  great  inconvenience  arises  from  the  Coartorp«. 
said  Court  of  Peculiars  being  held  in  the  vestry  room  of  Bow  bJbew'ifii' 
Church  ;  be  it  therefore  enacted,  that  from  and  after  the  passing  of  Doctors 
this  act,  the  said  Court  of  Peculiars  shall  and  may  be  held  in  the    ®'"°"^'''' 
common  hall  or  place  of  judicature  in  Doctors  Commons  ;  and  that 
all  process  from  and  out  of  the  said  Court  of  Peculiars  shall  be 
returnable  at  such  place  in  Doctors  Commons  ;  and  all  the  business 
of  the  said  Court  of  Peculiars  shall  be  done  and  transacted  in  the 
said  place  as  fully  and  effectually,  to  all  intents  and  purposes  what<- 
soever,  as  if  the  same  had  been  done  and  transacted  in  the  said 
vestry  room  of  Bow  church  ;  any  usage  to  the  contrary  notwith- 
standing." 

[Sect.  12,  "And  whereas  great  inconvenience  arises  from  the  OAeerashiii 
ceasing  of  the  functions  of  the  judges  and  other  officers,  and  the  BMincu  be* 
suspension  of  business  in  the  several  courts  of  the  lord  Archbishop  tr^DMctad  in 
of  Canterbury  and  of  the  Bishop  of  London  respectivelv,  upon  any  coo^dariog 
vacancy  of  their  respective  sees;  be  it  therefore  enacted,  that  upon  *^^Y^^^  ^ 
any  vacancy  of  the  respective  sees  of  Canterbury  and  London,  after  Canterbory 
the  passing  of  this  act,  the  judges  and  officers  for  the  time  being  of  ^  ^»^oa, 
the  several  courts  of  the  said  lord  Archbishop  of  Canterbury  and 
Bishop  of  London  respectively  shall  during  such  vacancy,  and  until 
the  issuing  of  new  commissions  in  that  behalf,  respectively  continue 
to  hold  their  respective  offices;  and  all  business  in  the  several 
offices  of  such  courts  respectively  shall  be  transacted  and  carried 
on  during  such  vacancy,  and  shall  be  as  valid  and  effectual,  to  all 
intents  and  purposes,  as  if  no  such  vacancy  had  occurred.*' 

[Sect.  13.  "  That  upon  the  death  of  any  of  the  judges  of  the  upon  DrvUi 
said  several  courts,  the  surrogates  and  other  officers  of  the  said  {jj/gjjjj 
several  courts  appointed  by  sucn  judges  respectively  shall  continue  gates,  Ac.  lo 
to  exercise  their  respective  offices  until  a  new  appointment  shall  be  fu^niw  Ap*!' 
made  by  the  persons  having  competent  authority  so  to  do."  pointineMM. 

\^Orders  made  the  4ft h  Session  of  Trinity  Term,  13 th 

February,  1830  (a). 

[[''  1.  That  all  court-days  appointed  as  sessions,  and  by-days, 
in  each  term,  for  th.e  Courts  of  Arches  and  Peculiars,  and  for 
the  Prerogative  Court,  shall  each  of  them  be  reciprocally  con- 
sidered, and  taken  to  be,  regular  court-days  for  the  dispatch 
of  all  business  in  each  and  every  of  the  said  courts,  and  that 
so  many  additional  court-days,  in  and  after  each  and  every 
term,  shall  be  from  time  to  time  appointed,  as  may  be  deemed 
and  considered  necessary  for  the  dispatch  of  business,  and 
such  additional  court-days  shall  be,  to  all  intents  and  purposes, 
regular  court-days. 

\^"  2.  That  all  days  which  shall  be  appointed  as  caveat- 
days  in  the  Prerogative  Court,  shall  be  regular  court-days  for 
expediting  all  proceedings  in  that  court,  and  likewise  in  the 
Courts  of  Arches  and  Peculiars. 

(a)  [Founded  on  10  Geo.  4,  c.  63.] 
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P'  S.  That  when  a  party  shall  have  been  duly  cited,  and 
shall  not  appear  on  the  day  assigned  for  his  appearance^  such 
party  shall  be  pronounced  in  contempt^  and  the  proceedings 
shall,  on  the  following  court-day,  and  afterwards,  be  carried 
on  in  pain  of  his  contempt, — '  inpcenam  contumcLcicB^ 

[["  4.  That  where  proceedings  are  carried  on  '  in  pcenam 
contumacia,*  witnesses  may  be  produced  and  sworn  before  a 
surrogate  in  his  chambers,  as  well  as  in  open  court,  and  such 
production  shall  be  immediately  entered  and  recorded  in  the 
register  book ;  but  the  witness  so  produced  shall  not  be  re- 
peated to  his  deposition,  until  forty-eight  hours,  at  leasts  shall 
have  expired  from  the  time  of  his  production. 

[["  5.  That  the  proctor  of  a  party  taking  out  a  citation,  or 
other  process,  shall  on  the  day  of  its  return  be  prepared  to 
exhibit  his  proxy,  and  to  proceed  in  the  cause  by  taking  the 
first  step  therein  according  to  the  nature  of  the  proceedings. 

[[''  6.  That  any  party  who  shall  have  been  served  with  a 
citation,  or  other  process  to  appear,  and  who  shall  appear  on 
the  day  assigned  therein,  shall  be  dismissed  with  his  costs,  un- 
less the  party  taking  out  such  citation,  or  process,  shall  return 
the  same  and  be  prepared  to  proceed  in  the  suit,  for  which 
costs  the  proctor  taking  out  such  citation  or  other  process 
shall  be  liable. 

[["  7.  That  a  proctor,  appearing  for  a  party  cited,  shall  be 
prepared  with  his  proxy,  and  shall  exhibit  the  same  on  enter- 
ing such  appearance. 

[[''  8.  Tnat  the  proctor  of  a  defendant  in  a  matrimonial 
cause  shall  admit,  or  deny,  the  fact  of  marriage,  under  pain  of 
suspension,  on  the  same  day  that  the  plea  alleging  the  mar- 
riage is  admitted. 

[["  9.  That  if  the  party  giving  in  any  allegation  shall  require 
the  answers  of  the  adverse  party,  he  shall  on  the  day,  on  which 
his  plea  is  admitted,  apply  to  the  court  to  assign  a  time  for 
bringing  in  such  answers,  and  unless  the  answers  shall  be 
brought  in,  at  or  before  the  time  assigned,  the  facts  pleaded 
shall  be  taken  pro  confesso,  as  against  the  party  so  neglecting 
to  give  in  his  answers. 

f"  10.  That  the  expense  of  taking  depositions  to  prove 
facts  confessed  in  answers,  or  admitted  in  acts  of  court,  if  taken 
after  such  confessions  or  admissions,  shall  be  paid  by  the 
party  producing  the  witnesses,  unless  the  court  shall  think  fit 
to  direct  otherwise. 

[[^'  11.  That  in  all  cases  the  court  may  extend  the  time  npon 
reasonable  cause  shown. 

[["  12.  That  when  any  exhibits  are  pleaded  in  supply  of 
proof,  the  proctor  of  the  adverse  party  shall,  on  the  day  on 
which  the  plea  is  admitted,  declare,  whether  he  confesses  or 
denies  the  handwriting,  as  pleaded,  of  such  exhibits,  and  if 
the  handwriting  be  denied,  and  afterwards  proved,  the  costs 
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occasioned  by  the  proof  shall  be  paid  bj  the  party  who  de* 
nied  the  handwriting,  unless  the  conrt  shall  think  fit  to  direct 
otherwise. 

[[''  13.  That  in  al|  cases,  the  court  may,  upon  application 
made  to  it,  direct  security  for  costs  to  be  given  by  either,  or 
all,  of  the  parties. 

[[**  (Signed)        J.  NicHOLL, 

Offleml  Prinei|Ml  of  the  Court  of  Arches." 

[^The  Judge  of  the  Consistory  Court  of  London  having 
adopted  these  orders  as  the  regulations  of  that  court,  observed 
in  the  case  of  Turton  v.  Titrton  (d)^  **  I  do  not  consider  that 
the  order  in  respect  to  a  security  for  costs,  entitles  the  wife,  in 
a  matrimonial  suit,  as  a  matter  of  course,  to  enforce  the  regu- 
lation: it  applies  principally  to  testamentary  causes  (e):  but 
still  may  be  introduced  into  cases  of  another  description.  The 
application,  in  this  instance,  is  not  supported  by  affidavit:  I 
decline  to  make  any  order,  and  I  conclude  Uie  cause." 

\^Orders  of  8th  May,  1830. 

[[''  To  the  deputy  registers  of  the  Prerogative  Court. 

[[''  Understanding  that  some  few  instances  have  recently  oc- 
curred in  which  probates  or  administrations  are  supposed  to 
have  been  obtained  by  fraudulent  means,  I  desire  the  deputy 
registers  will  call  to  the  attention  of  the  practitioners  and  offi- 
cers of  the  court  the  extreme  importance  of  the  greatest 
vigilance  and  caution  in  the  passing  of  all  grants. 

\^"  The  practitioner  must  perceive  the  propriety  of  obtaining 
reasonable  satisfaction  that  the  person  applying  for  the  grant  is 
legally  entitled  to  it,  and  if  from  the  mode  in  which  the  party 
applies,  or  from  the  time  that  has  elapsed  since  the  death  of 
the  deceased,  or  from  any  other  circumstances,  there  is  the 
least  reason  to  suspect  that  the  person  applying  is  not  entitled, 
it  is  the  manifest  duty  of  a  proctor  to  make  further  inquiry  into 
the  matter ;  and,  consequently,  if  any  proctor  proceeds  in  for- 
warding such  business,  without  reasonable  satisfaction  that  the 
grant  is  not  fraudulent,  he  will  be  held  responsible  to  the  court 

[[''  In  like  manner,  the  clerk  of  the  seat,  or  his  assistant,  and 
every  other  officer  of  the  court,  whose  duty  it  may  be  to  exa- 
mine the  grant  before  it  passes,  observing  any  reason  whatever 
to  doubt  its  correctness,  is  directed  and  required  in  every  such 
case  carefully  and  diligently  to  make  further  inquiry,  and  not 
to  suffer  the  grant  to  pass  until  he  has  received  reasonable 
satisfaction  respecting  it. 

[[''  It  is  further  directed,  that  in  the  oath  to  be  taken  by  an 
executor  or  administrator,  the  time  of  the  death  of  the  party 
deceased  shall  be  set  forth,  by  stating  '  that  the  deceased  died 
on  or  about  the  ^— —  day  of ,  in  the  year ,'  and  that 

((/)  3  Ilagg.  346.  (e)  [See  Special  Part,  CosU,} 
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the  time  of  the  death  so  stated  in  the  oath  shall  be  inserted  in 
the  jurat,  and  also  noted  in  the  margin  of  the  probate  or  ad* 
ministration,  in  legible  characters,  so  as  visibly  to  appear  to 
any  person  to  whom  such  probate  or  administration  shall  be 
presented  for  the  purpose  of  being  acted  upon.  Dated  this 
8th  day  of  May,  1830. 

[^"  John  Nicholl, 

Judge  of  the  Prerogative  Court  of  Canterbury." 

]^Orders  of  29th  June,  1830. 

[[''  Ordered,  That  commissions  to  swear  executors  or  ad- 
ministrators issue  and  be  certified  in  the  form  annexed,  and 
that  all  special  commissions  issue  addressed  to  the  rector,  &c. 
the  same  as  in  the  form  annexed.  That  no  original  grant  of 
probates  of  a  will  with  codicils  annexed,  where  the  parties 
are  sworn  in  town,  pass  the  seal  unless  the  codicil  be  first 
numbered  and  signed  by  the  surrogate,  administering  the  oath, 
and  be  so  certified  in  the  jurat,  nor  of  administration  with 
will  annexed  unless  the  same,  and  the  codicils  thereto  (if  any), 
shall  have  been  respectively  numbered  and  signed  by  the  sur- 
rogate, and  certified  as  having  been  produced  before  him  at 
the  time  of  administering  the  oath. 

]^*  That  citations,  decrees,  monitions,  and  all  other  instru- 
ments citing  parties  to  appear  on  the  third  or  other  day  after 
service  be  made  returnable  into  court  ^  on  the  third  day  (as  the 
case  may  be)  afler  service,  if  it  be  a  general  session,  by-day, 
caveat  day,  or  additional  court  day  of  our  Prerogative  Court, 
otherwise  on  the  general  session,  by-day,  caveat  day,  or  ad- 
ditional court  day  of  our  said  court  then  next  ensuing,'  and 
that  the  parties  so  cited  be  called  upon  to  appear  in  court  per- 
sonally or  by  their  proctor  duly  constituted,  or  if  minors  law- 
fully, at  the  hour  of  ten  in  the  forenoon,  and  there  to  abide 
if  occasion  require,  during  the  sitting  of  the  court ;  and  that 
no  assignation  be  continued  to  an  Arches  or  additional  Prero- 
gative Court  day  unless  specially  directed  by  the  judge. 

[["  That  decrees  to  see  proceedings  be  made  returnable  on  a 
court  day  to  be  therein  specified,  and  that  the  parties  cited  be 
called  upon  to  appear  personally  by  their  proctor  duly  consti- 
tuted, or  if  minors  lawfully,  on  that  day,  ^  and  also  on  every 
other  court  day,  then  and  there  to  see  and  hear  all  and  every 
the  judicial  acts,  matters,  and  things  needful  and  by  law  re- 
quired to  be  done  and  expedited  in  and  about  the  premises, 
until  a  definitive  sentence  in  writing  shall  be  read,  signed,  pro- 
mulged,  and  given,  or  until  a  final  interlocutory  decree  shall 
be  made  and  interposed  in  the  said  cause  or  business,  if  they 
or  either  of  them  shall  think  fit  for  their  interest  so  to  do.' 
And  that  all  further  specification  of  the  several  steps  to  be 
taken  in  the  cause,  such  as  calling  upon  the  parties  to  see  the 
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will  propounded,  an  allegation  given  in  and  admitted,  a  term 
assigned  to  prove,  the  same  witnesses  produced,  &c.  &c.  &;c. 
be  discontinued,  and  that  the  intimation  be  worded  accordingly. 

\^"  That  no  probate  or  administration  be  forwarded  the  same 
day  on  which  the  papers  to  lead  the  same  are  delivered  in,  nor 
on  the  following  day,  unless  such  papers  be  brought  in  during 
office  hours,  and  the  engrossed  copy  of  the  will  be  left  with  the 
clerks  of  the  papers  before  twelve  at  noon  of  the  day  on  which 
the  probate  or  administration  with  the  will  annexed  is  to  pass 
the  seal.  That  no  commission  issue  the  same  day  on  which 
the  warrant  or  act  to  lead  the  same  is  delivered  in,  unless  the 
same  be  brought  in  before  twelve  at  noon ;  and  that  no  busi- 
ness be  forwarded  by  the  clerk  of  the  papers  for  signature  after 
half-past  three,  the  office  closing  at  three  o'clock  :  provided, 
nevertheless,  that  the  sitting  registrar  may  direct  any  business 
under  very  special  circumstances  to  be  sooner  forwarded. 

[[^'  That  in  all  matters  to  be  heard  on  one  of  the  sessions  or 
by-days  of  the  Prerogative  Court,  notice  thereof  be  given  in 
the  registry,  and  all  papers  requisite  for  the  hearing  thereof 
and  not  brought  in  be  delivered  in  the  day  preceding  the  same 
sessions  or  by-day  of  the  Arches  Court. 

[[''  These  orders  do  not  apply  to  commissions  or  decrees  al- 
ready issued,  or  to  cases  where  the  parties  have  been  sworn  in 
town,  but  are  otherwise  to  be  in  force  from  and  after  the  fourth 
session  of  Trinity  Term,  1830. 

T"  J.  NiCHOLL, 
Official  PriDcipal  of  the  Arches  Court  of  Canterbury.'* 

^OrdeTf  1st  Session,  1830,  that  Commissions  to  swear  Exe* 
cutors  shall  be  in  a  certain  prescribed  Form. 

[[^'  It  appearing  by  the  form  of  commission  annexed  to  cer- 
tain orders  of  court  bearing  date  the  ^th  day  of  June  last  past 
that  no  power  is  delegated  to  commissioners  to  take  affiavits 
or  administer  oaths  touching  inventories,  it  is  ordered,  that 
from  and  after  the  10th  day  of  September,  1830,  commissions 
to  swear  executors  or  administrators  issue  and  be  certified  in 
the  forms  annexed,  marked  A.,  B.  and  C. 

[["  John  Nicholl, 

1st  September,  1830." 
A. 

[^F.,  by  Divine  Providence  Archbishop  of  Canterbury,  Primate  of  porm  or 
all  England  J  and  Metropolitan,     To  our  well-beloved  in  Christ,  the  CommiHioii 
reverend  the  rector,  vicar,  or  officiating  minister  of  the  parish  or  cha-  Bxecoion"' 
pelry  wherein  the  person  or  persons  to  be  sworn  by  virtue  of  this  com-  J|dJn^|"\|fe 
mission^  or  either  of  them,  is  or  are  now  residing,  or  in  his  absence  the  Cooniry. 
rector,  vicar,  or  officiating  minister  of  an  adjoining  parish  or  chapelry, 

greeting  :  Whereas,  J.  T.  late  of  the  parish  of ,  in  the  city  of 

,  deceased,  having  whilst  living  and  at  the  time  of  his  death  goods, 

chattels  or  credits  in  divers  dioceses  or  jurisdictions  sufficient  to  found 
the  jurisdiction  of  our  Prerogative  Court  of  Canterbury^  did  make  his 
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last  will  and  two  codicils  keretmto  annexed,  and  did  therein  name  kk 
daughters,  M,  T.  and  J.  T,  spinsters,  executrixes,  and  afterwards  died: 
We  do  therefore  empower  ifou  to  stoear  the  said  txecmirixes  as  well  of 
the  truth  of  the  said  vill  and  codicils  as  of  the  faitkful  performance 
thereof,  and  to  make  a  true  and  perfect  inventory  of  all  and  singular 
the  goods,  chattels  and  credits  of  the  stud  deceased,  and  to  render  a 
jusi  and  true  account  thereof,  and  to  exhibit  the  same  into  the  registry 
of  our  said  Prerogative  Court  of  Canterbury,  And  we  do  further 
empower  you  to  swear  the  said  executrixes  to  the  truth  of  the  annexed 
affidavit  and  also  to  administer  such  other  oaths,  and  further  to  do  as 
may  be  needful  in  the  premises  ;  and  that  such  oaths  being  administered^ 
you  duly  transmit  to  the  commissary  of  our  said  courts  or  his  surrogate, 
the  said  will  and  codicils,  and  all  your  proceedings  thereon,  subscribed 
with  the  proper  handwriting  of  one  or  more  of  you,  on  or  before  the 
last  day  of  March  next  ensuing,  together  mtk  these  presents.  Frofsided^ 
neverthelesSf  that  this  commission  shall  be  null  and  void  to  all  intents 
and  purposes  in  the  law  what  soever  ^  unless  so  transmitted  before  the  said 
term.  Given  at  London,  the  -—  day  of  —  in  the  year  of  our  Lord 

,  and  in  the year  of  our  translation. 

Extracted  by  C.  D.,  Proctor,  Doctors  Commons, 

[Your  oath  is,  that  the  above-named  /•  T.  died  on  or  about  the  --•-^ 

day  of         ,  in  the  year  ■ ,  and  that  the  writings  hereunto  annexed 

trixes,  laying  contoiu  his  truc  lost  wUl  and  testament,  and  two  codicils,  as  far  as  you 
on'ihe'Bibie  ^^ov  Or  beUcve ;  that  you  are  the  executrixes  named  in  the  said  wili^ 
or  New  Tcs-  •  ^n  J  f^at  you  wHl  truly  perform  the  same  by  paying  first  his  debts,  and 
then  the  legacies  therein  contained,  as  far  as  his  goods,  chattels  and 
credits  will  thereunto  extend,  and  the  law  charge  you,  and  that  you 
will  make  a  true  and  perfect  inventory  of  all  the  said  goods,  chattels 
and  credits,  and  exhibit  the  same  into  the  registry  of  the  Prerogative 
Court  of  Canterbury,  at  the  time  assigned  you  by  the  said  court,  and 
render  a  just  account  thereof  when  lawfully  reauircd,  and  that  the 
contents  of  the  annexed  affidavit,  to  which  you  have  subscribed  your 
names,  were  and  are  true.  So  help  you  Oad. 

M.  T,  of ,  in  the  parish  of  — —  in  the  city  of  ^— .. 

/.  T.  of"*-^,  in  the  parish  q/"*—  in  the  city  of"''  -» 

SEach  testamentary  paper  to  be  subscribed  by  the  minister, 
ing  the  word  **  Commissioner." 

[N.B.  The  executrixes  are  respectively  to  subscribe  the  oath, 
and  add  their  place  of  residence  and  parish,  in  the  presence  of  the 
commissioner. 


The  Form  of 
the  Oaih  to 
the  Execn- 


tatncut. 


Rector*! 
Ccrtlflcate. 


[/,  the  undersigned,  do  hereby  certify,  that  this  commission  was  duly 
executed  before  me,  and  that  the  above-named  M*  T,  spinster,  and 
J.  T.  spinster,  set  and  subscribed  their  names  to  the  aforegoing  oath  in 
my  presence,  and  that  I  administered  to  them  the  said  oath,  the  testa'- 
mentary  papers  to  which  I  have  set  and  subscribed  my  name,  being Jirst 

hereto  annexed,  this day  of*—,  in  the  year       -  , 

(Signed)  A.  B*  rector  ^— *-. 

[N.B.  The  minister  is  to  subscribe  to  this  certificate,  adding  the 
name  of  the  parish  of  which  he  is  a  minister,  and  in  case  of  his  ab- 
sence, such  absence  to  be  certified  by  the  minister  executing  this 
commission. 
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B. 

[IT.,  hy  Dhme  Protndence  Archbishop  of  Canterbury^  Primate  of  Form  or 
aU  England,  and  Metropolitan.     To  our  well-beloved  in  Christ,  the  ^^^^^ 
reverend  the  rector,  the  vicar,  or  (^dating  minister  of  the  parish  or  intended  Ad* 
chapeiry  wherein  the  person  or  persons  to  be  sworn  by  virtue  of  this  ^^HbeEffMU 
eommtssion^  or  either  of  them,  is  or  are  now  residing t  or  in  his  Aseitce  ^r «  ^^^ 
the  rector,  vicar,  or  officiating  minister  of  an  adjoining  parish  or  cha^  oot^ieaTiog 
P^^»  g^^^ting :   fVhereas  J*  T,  late  of  the  parish  of  —  in  the  city  *  ^'^"'• 
^  — ^,  deceased,  hating,  tohilst  Ivoing,  and  at  the  time  of  his  death, 
goods,  chattels  or  credits,  in  divers  dioceses  or  jurisdictions,  sufficient 
to  found  the  jurisdiction  of  our  Prerogative  Court  of  Canterbury, 
lately  died  intestate  ;  We  do  therefore  empower  you  to  swear  M,  A.  T. 
widow,  the  relict  of  the  said  deceased,  truly  to  administer  the  goods, 
chattels  and  credits  of  the  said  deceased,  and  to  make  a  true  and  per-- 
feet  inventory,  and  to  render  a  just  and  true  account  thereof,  and  to 
txkihit  the  same  into  the  registry  of  our  said  Prerogative  Court ;  and 
also  to  take  and  see  the  bond  hereunto  annexed  duly  executed  by  the 
said  M,  A.  T.  with  sufficient  sureties,  and  we  do  further  empower  you 
to  swear  the  said  M.  A,  T.  to  the  truth  of  the  annexed  affidavit ;  and 
also  to  administer  such  other  oaths,  and  further  to  do  as  may  be  need' 
ful  in  the  premises;  and  that  {such  oaths  being  administered,  and  the 
said  bond  executed  as  aforesaid),  you  duly  transmit  to  the  commissary 
of  our  said  court,  or  his  surrogate,  all  the  proceedings  therein,  sub'- 
scribed  with  the  proper  hand  or  hands  of  one  or  more  of  you,  on  or 

before  the  —  day  of next  ensuing,  together  with  these  presents. 

Provided,  nevertheless,  that  this  commission  shall  be  null  and  xo'id  to 
aU  intents  and  purposes  in  the  law  whatsoever,  unless  so  transmitted 

before  the  said  term*     Given  at  London,  the day  of  ■  ■■  ,  in  the 

"       year  of  our  translation. 

Extracted  by  C.  D.,  Proctor,  Doctors*  Commons. 

lYouf  oath  is,  that  the  abate'named  J.  T.  died  on  or  about  the  ■*  ■■■   The  Form  or 

day  of in  the  year ,  and  made  no  will,  as  far  as  you  know  or  ?*J9'*}*  f® 

believe  ;  and  that  you  are  the  lawful  widow  and  relict  of  the  said  deceased,  tered  to  the 
and  that  you  will  truly  administer  his  goods,  chattels  and  credits,  by  ^f^Kit' 
paying  his  debts  as  far  as  the  same  mil  thereto  extend,  and  the  law  charge  fa«r  hind  on 
you ;  and  that  you  will  make  a  true  and  perfect  inventory  of  all  the  *oid  JslirTtt  ^ 
goods,  chattels  and  credits,  and  exhibit  the  same  into  the  registry  of  the  t«»n«nt^ 
Prerogative  Court  of  Canterbury  at  the  time  assigned  you  by  the  said 
court,  and  render  a  just  account  of  your  administration  when  lawfully 
required ;  and  that  the  contents  of  the  annexed  affidavit,  to  which  you 
have  subscribed  your  name,  were  and  are  true.          So  help  you  God. 
M.  A,  T.  of ■•  in  the  parish  of in  the  city  of . 

[The  administratrix  is  to  subscribe  the  oath  and  to  add  her  place 
of  residence  and  parish  in  the  presence  of  the  commissioner. 

[/,  the  undersigned,  do  hereby  certify  that  this  commission  was  duly  iuctor*t 
executed  before  me,  and  that  the  above-named  M.  A.  T.  widow,  did  set  Certificate. 
and  subscribe  her  name  to  the  aforegoing  oath  in  my  presence,  and  that 
I  administered  to  her  the  said  oath,  and  that  I  saw  her,  together  with 

her  sureties,  execute  the  bond  annexed,  this »-  day  of  — —  in  the 

year  — . 

(Signed)  A,  B.,  tector  of 
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C. 

Form  of  C^'*  ^  Drcitic  Providetice  ArchbUhq)  of  Canterbury,  Primate  of  all 

GommiMton  England,  and  Metropolitan,  To  our  well^behved  in  Christ,  the  re- 
Arimin*stn!tor  verend  the  rector,  vicar,  or  officiating  minister  of  the  parish  or  chapelry 
i»*'*wlii*b*t  '^^^^^'^  '^^  person  or  persons  to  be  stoom  by  virtue  of  this  commission, 
no  Execaior  Or  either  of  them,  is  or  are  now  residing,  or  in  his  absence,  the  rector, 
appointtd.      vicar,  or  (^dating  minister  of  an  adjoining  parish  or  chapdry,  greeting : 

Whereas,  J,  T,  late  of  the  parish  of in  the  city  of  —^^^  deceasedf 

having,  whilst  living,  and  at  the  time  of  his  death,  goods,  chattels,  or 
credits,  in  divers  dioceses  or  jurisdictions,  sufficient  to  found  the  juris- 
diction of  our  Prerogative  Court  of  Canterbury,  did  make  his  last  will 
and  two  codicils  hereunto  annexed,  and  did  not  therein  name  any  ere- 
cutor ;  We  do  therefore  empower  you  to  swear  T.  T.,  the  residuary 
legatee  named  in  the  said  will,  as  well  to  the  truth  of  the  said  will  and 
codicils,  as  well  and  faithfully  to  administer  the  goods,  chattels  and  cre- 
dits of  the  said  ./.  T.  according  to  the  tenor  of  the  said  will  and  codicils, 
and  to  make  a  true  and  perfect  inventory  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  deceased,  and  to  render  a  just  and  faith- 
ful account  thereof,  and  to  exhibit  the  same  into  the  registry  of  our  said 
Prerogative  Court,  and  also  to  take  and  see  the  bond  hereunto  annexed 
duly  executed  by  the  smd  T,  T.,  the  administrator,  with  sufficient  sure- 
ties. And  we  do  further  empower  you  to  swear  the  said  T.  T.  to  the 
truth  of  the  annexed  affidavit,  and  also  to  administer  such  other  oaths, 
and  further  to  do  as  may  be  needful  in  the  premises,  and  that  such  oaths 
being  administered,  and  the  said  bond  executed  as  aforesaid,  you  duly 
transmit  to  the  said  coimnissary  of  our  said  court  or  his  surrogate,  the  said 
bond  and  will  and  codicils  and  the  whole  proceedings  thereon,  subscribed 

with  the  proper  hand  or  hands  of  one  or  more  of  you,  on  or  before  the 

day  of next  ensuing,  together  with  these  presents.  Provided,  never- 
theless, that  this  commission  shall  be  null  and  void  to  all  intents  and  pur- 
poses in  the  law  whatsoever,  unless  so  transmitted  before  the  said  term. 

Given  at  London,  the day  of in  the  year ,  and  in  the 

—  year  of  our  translation. 

Extracted  by  C.  D.,  Proctor^  Doctors^  Commons. 

The  Purm  of       [Your  Oath  is,  that  the  abovc'named  J.  T.  died  on  or  about  the 

the  o«th  to     ^^y  gf  __  ^  f^  y^Qf ^m^  f^fff  iiig  writings  hereunto  annexed 

trator,  layiDg   contom  his  truc  lost  Will  and  testament  and  two  coduMS,  as  far  as  you 
the  BibicOT     ^"^^  ^''  If^i^^ s  t^t  you  are  the  residuary  legatee  named  in  the  said 
New  Tes.       will,  and  that  you  will  well  and  truly  administer  the  goods,  chattels  and 
lament.          credits  of  the  said  deceased  according  to  the  tenor  of  the  said  will,  that 
is  to  say,  will  first  pay  his  debts,  and  then  the  legacies  contained  in  the 
said  will  as  far  as  his  goods,  chattels  and  credits  will  thereto  extend 
and  the  law  charge  you,  and  that  you  will  make  a  true  and  perfect  in- 
ventory of  all  the  said  goods,  chattels  and  credits,  and  exhibit  the  same 
into  the  registry  of  the  Prerogative  Court  of  Canterbury  at  the  time 
assigned  you  by  the  said  court,  and  render  a  just  account  thereof  when 
lawfully  required,  and  that  the  contents  of  the  annexed  (Affidavit  to  which 
you  have  subscribed  your  names  were  and  are  true.      So  help  you  God. 
T.  T,  of  in  the  parish  of in  the  city  of . 

[^The  administrator  to  subscribe  the  oath,  and  to  add  his  place  of 
residence  and  parish  in  the  presence  of  the  commissioner. 

SEach  testamentary  paper   to  be  subscribed  by  the  minister, 
ing  the  word  "  commissioner." 
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[/,  the  mdcrngnedy  do  hereby  certify  that  this  commission  toas  dvly  Rector's 
executed  before  me,  and  that  the  above-named   T,  T.  set  and  subscribed  CcnifiMie. 
his  name  to  the  aforegoing  oath  in  my  presence j  and  that  I  administered 
to  him  the  said  oath,  the  testamentary  papers  to  which  I  have  set  and 
subscribed  my  name  being  first  hereto  annexed,  and  I  also  certify  that  I 
saw  him,  together  with  his  sureties,  execute  the  bond  annexed,  this  — * 

day  of m  the  year • 

A.  B.  rector  of . 

[The  minister  to  subscribe  this  certificate,  adding  the  name  of  the 
parish  of  which  he  is  minister,  and  in  case  of  his  absence,  such  ab- 
sence to  be  certified  by  the  minister  executing  this  commission. 

[^Order  of  the  Hth  February,  1832,  of  the  Bean  of  the 
Arches,  directing  that  the  first  day  of  each  Term  in  tfiat 
Court  should  be  the  same  Day  on  wnich  such  Term  com- 
mences at  Common  Law. 

[[''  Whereas  the  commencement  of  the  law  terms  in  his  Ma- 
jesty's Courts  at  Westminster  has  been  altered  by  the  act  1 
Will.  4,  c.  70,  and  whereas  it  will  be  convenient  to  the  public 
that  the  business  of  the  Courts  at  Doctors'  Commons  should 
continue  as  heretofore  to  commence  at  or  about  the  same  time 
that  it  commences  in  the  Courts  of  Common  Law ; 

[^''I,the  undersigned,  official  principal  of  the  Court  of  Arches, 
having  taken  the  premises  into  consideration,  and  having  con- 
ferred thereon  with  the  judge  of  the  High  Court  of  Admiralty, 
the  chancellor  of  the  diocese  of  London,  and  others,  do  hereby 
order  and  direct  that  in  future  the  first  day  of  each  term  in 
the  Court  of  Arches  shall  be  the  day  on  which  such  term  com- 
mences in  the  Courts  of  Common  Law,  and  that  the  subsequent 
Sessions  and  Court  Days  in  each  term  shall  be  appointed  in  the 
same  manner  as  they  are  at  present  appointed. 

''  (Signed)  John  Nicholl, 

14th  February,  1832.'' 


1^14. — Orders  of  Judicial  Committee  of  the  Privy  CounciU 

\^Orders  in  Council,  with  respect  to  the  Conduct  of  Appeals 
from  the  Ecclesiastical  Courts,  S^c,  jj'c. 

[^At  the  Court  at  St.  James's, 
the day  of . 

Present : 
The  King's  Most  Excellent  Majesty  in  Council. 

[[Whereas  in  and  by  a  certain  act  of  parliament  passed  in 
the  ^nd  and  3rd  years  of  our  reign,  intituled,  *'  An  Act  for 
''  transferring  the  powers  of  the  High  Court  of  Delegates  both 
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'^  in  Ecclesuistical  and  Maritime  Causes/'  it  is  amongst  othet 
things  enacted,  "  That  from  and  after  the  Ist  day  of  February, 
*f  1833,  it  shall  be  lawful  to  and  for  every  person  who  might. 
*^  theretofore,  by  virtue  of  either  of  the  acts  in  the  said  act  re-* 
^^  cited,  and  thereby  repealed,  have  appealed  to  his  majesty,  in 

his  High  Court  of  Cfhancery,  to  appeal  or  make  suit  to  the 

king's  majesty,  his  heirs  and  successors,  in  council,  within 
"  such  times,  and  in  such  manner,  and  subject  to  such  rules, 
*'  orders  and  regulations  for  the  due  and  more  convenient 
''  proceeding  as  shall  seem  meet  and  necessary,  and  upon  such 
*'  security,  if  any,  as  his  majesty,  his  heirs  and  successors,  shall 
"  from  time  to  time  by  order  in  council  direct." 

TAnd  whereas  we  have  deemed  it  expedient  forthwith  to 
make  certain  rules,  orders  and  regulations,  for  the  more  con- 
venient proceeding  in,  and  expediting  the  hearing  of,  such 
appeals,  we  are  pleased  to  order  and  direct,  and  we  do  hereby, 
by  and  with  the  advice  of  our  privy  council,  order  and  direct 
that  it  shall  and  may  be  lawful  for  any  three  or  more  of  the 
lords  of  our  privy  council  to  nominate  and  appoint  such  of  the 
advocates  of  the  Arches  Court  of  Canterbury  and  of  our  High 
Court  of  Admiralty  as  now  are,  or  hereafter  shall  be,  duly  and 
lawfully  admitted  surrogates  of  such  courts  respectively,  to  be 
surrogates  of  our  privy  council  for  and  in  respect  of  such 
appeals,  and  that  it  shall  and  may  be  lawiul  for  any  one  of 
such  surrogates,  who  shall  be  so  nominated  and  appointed.  In 
all  such  appeals  as  shall  be  brought  before  us  in  council,  by 
virtue  of  the  aforesaid  act,  to  decree  all  such  inhibitions,  cita- 
tions and  monitions,  and  to  do  and  perform  all  such  acts  as 
have  heretofore  been  done  and  performed  by  the  surrogates  of 
the  said  Arches  Court  of  Canterbury,  or  of  our  High  Court  of 
Admiralty,  in  cases  of  appeal  heretofore  prosecuted  in  the  said 
Arches  Court  of  Canterbury  and  in  our  High  Court  of  Admi- 
ralty respectively. 

|*And  we  are  further  pleased  to  order  and  direct  that  no 
such  inhibition  shall  issue  or  be  decreed,  unless  an  appeal  from 
the  sentence  of  the  court  to  be  inhibited  shall  have  been  al- 
leged within  fourteen  days  from  the  day  of  such  sentence, 
nor  unless  such  inhibition  shall  be  applied  for  and  extracted 
within  one  calendar  month  from  the  day  upon  which  such 
appeal  shall  have  been  alleged,  and  that  no  such  inhibition, 
citation  or  monition,  shall  be  decreed,  nor  any  judicial  act 
done  by  such  surrogates,  or  either  of  them,  unless  in  the  pre- 
sence of  some  notary  public  duly  admitted  as  such,  and  who 
shall  duly  attest  such  act  or  decree. 

[[And  we  are  further  pleased  to  order  and  direct,  that  the 
above  rules,  orders  and  regulations  shall  continue  and  be  in 
foro^  until  our  further  will  and  pleasure  shall  be  signified  in 
respeqt  thereto. 

\V.  GsdviUe* 
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[[At  die  CooneA  Chamber  at  Whitehall  {a), 
the day  of . 

Present : 
Lord  Chancellor    {    Lord  President    ]   Viscount  Melbourne. 

SVhereas  bis  majesty  was  pleased  by  bis  order  in  council 
e  4th  of  this  instant  February,  to  order  and  direct  that  it 
shall  and  may  be  lawfiil  for  any  three  or  more  of  the  lords  of 
bis  privy  council  to  nominate  and  appoint  such  of  the  advo- 
cates of  the  Arches  Court  of  Canterbury,  and  of  his  majesty's 
High  C^urt  of  Admiralty,  as  now  or  hereafter  shall  be  duly 
ana  lawfully  surrogates  of  such  courts  respectively^  to  be  sur- 
rogates of  nis  privy  council,  for  and  in  respect  of  such  appeals 
allowed  to  be  brought  before  bis  majesty  in  council,  by  virtue 
of  an  act  of  the  2nd  and  3rd  year  of  his  present  majesty's  reign, 
cap.  92,  His  lords  present,  in  pursuance  of  the  authority  in 
them  vested  by  the  said  order,  are  pleased  to  nominate  and  ap- 
point, and  do  hereby  nominate  and  appoint,  the  several  doctors 
of  civil  law  now  practising,  or  who  shall  hereafter  be  admitted 
to  practbe,  in  the  courts  of  Doctors'  Commons,  to  be  surro- 
gates of  his  majesty's  privy  council,  for  and  in  respect  of  the 
aaid  appeals,  and  for  the  purposes  mentioned  in  the  said  order 
in  council  of  tbe  4th  of  February  instant. 

ZC.  Greville. 

£[At  the  Court  at  Brighton, 
the day  of . 

Pres^it; 
The  King's  Most  Excellent  Majesty  in  Council. 

[[Whereas  his  mijesty  was  pleased  by  his  order  in  council 
on  the  4tfa  day  of  February  last,  to  laake  certain  rules  and 
regulations  for  the  mere  convenient  proceeding  in,  and  expe- 
diting the  hearing  of  certain  appeals  to  be  made  to  his  majesty 
in  eooncil,  by  virtue  of  a  certain  act  of  parliament  passed  in 
the  Snd  and  3rd  years  of  his  majesty's  reign,  intituled,  ^'  An 
Act  for  transferring  the  Powers  of  the  High  Court  of  Dele- 
gates, both  in  Ecclesiastical  and  Maritime  Causes,  to  his 
**  Majesty  In  Council.*'  And  i^iiereas  an  order  was  made  at 
the  eoundl  chamber  at  Whitehall,  bearing  date  the  5th  day  of 
February  last,  by  the  lord  chancellor,  the  lord  president  of  the 
council,  and  Viscount  Melbourne,  in  pursuance  of,  and  in  part 
redting,  sudi  order.  And  whereas  since  the  making  of  such 
aforesaid  order  in  council,  and  the  said  order  of  the  6th  of 
February  last,  a  certain  other  aet  was  passed  in  the  session  of 

(a)  £It  loU  he  seen  ibat  this  ocder,  serted  here  for  die  purpose  of  makiog 

^  save  and  except  as  to  any  matter  or  the  numbers  of  orders  complete,  and 

thing  diat  may  have  been  done  in  of  avoiding  a  possible  confusion  in 

virtue  thereof/*^  has  been  revoked  by  refevenee  to  libem.] 
^  next  oider;  bttt  it  bas  htm  in- 
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parliament  of  the  3rd  and  4th  years  of  his  majesty's  reign,  in- 
tituledy  '*  An  Act  for  the  better  Administration  of  Justice  in 
"  his  Majesty's  Privy  Council."  And  whereas  his  majesty 
has  thought  it  expedient  to  revoke  the  said  order  in  council, 
and  the  rules  and  regulations  thereby  made,  and  to  make  other 
rules  and  regulations  instead  thereof,  and  also  to  revoke  the 
said  order  of  the  5th  of  February  last.  His  majesty  is  pleased, 
by  and  with  the  advice  of  his  privy  council,  to  order  and  direct, 
and  it  is  hereby  ordered  and  directed,  that  the  said  order  in 
council,  and  all  such  rules  and  regulations  as  were  made 
thereby,  and  also  the  said  order  of  the  5th  day  of  February 
last,  shall,  from  and  after  the  9th  day  of  December,  be  re- 
voked, save  and  except  as  to  any  matter  and  thing  which  may 
have  been  done  in  virtue  thereof  before  the  date  of  this  order. 

\V.  Greville. 

[[At  the  Court  at  Brighton, 
the day  of . 

The  King's  Most  Excellent  Majesty  in  Council. 

[[Whereas  by  letters  patent  under  the  great  seal  of  Great 
Britain,  certain  persons,  members  of  his  majesty's  privy  coun- 
cil, together  with  others  being  judges  and  barons  of  his  ma* 
jesty's  courts  of  record  at  Westminster,  have  been  from  time  to 
time  appointed  to  be  his  majesty's  commissioners  for  receiving, 
hearing,  and  determining  appeals  from  his  majesty's  courts  of 
admiralty  in  causes  of  prize  :  and  whereas,  in  and  by  a  certain 
act  passed  in  a  session  of  parliament  of  the  second  and  third 
years  of  his  majesty's  reign,  intituled  "  An  Act  for  transferring 
•*'  the  Powers  of  the  High  Court  of  Delegates,  both  in  Eccle- 
'**  siastical  and  Maritime  Causes,  to  his  Majesty  in  Council," 
it  is  amongst  other  things  enacted,  "  That  from  and  after  the 
1st  day  of  February  1833,  it  shall  be  lawful  for  every  person 
who  might  heretofore,  by  virtue  of  either  of  the  acts  in  the 
said  acts  recited  and  thereby  repealed,  have  appealed  or 
*'  made  suit  to  his  majesty  in  his  High  Court  of  Chancery,  to 
"  appeal  or  make  suit  to  the  king's  majesty,  his  heirs  or  suc- 
'*  cessors  in  council,  within  such  time,  in  such  manner,  and 
**  subject  to  such  rules,  orders  and  regulations  for  the  due 
*'  and  convenient  proceeding  as  shall  seem  meet  and  neces- 
"  sary :"  and  whereas  by  a  certain  other  act  passed  in  a  session 
of  parliament  of  the  third  and  fourth  years  of  his  m^esty's 
reign,  intituled  ''  An  Act  for  the  better  Administration  of  Justice 
^*  in  his  Majesty's  Privy  Council,"  it  is  amongst  other  things 
enacted,  "  that  certain  persons,  being  members  of  his  majesty's 
"  privy  council,  and  who  shall  from  time  to  time  hold  or  shall 
**  have  held  certain  offices  therein  mentioned,  shall  form  a 
"  committee  of  his  majesty's  privy  council,  and  shall  be  styled 
'* '  The  Judicial  Committee  of  the  Privy  Council :' "  and  wher- 
as  it  is  in  the  said  act  further  enacted,  '^  that  from  and  after 
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the  1st  day  of  June  1833,  all  appeals  or  applications  in 
prize  suits,  and  in  all  other  suits  and  proceedings  in  the 
courts  of  admiralty  or  vice-admiralty  courts,  or  any  other 
courts  in  the  plantations  in  America,  or  other  his  majesty's 
''  dominions,  or  elsewhere  abVoad,  which  may  now  by  virtue 
of  any  law,  statute,  commission  or  usage  be  made  to  the 
High  Court  of  Admiralty  in  England,  or  to  the  lords  com- 
missioners in  prize  cases,  shall  be  made  to  his  majesty  in 
''  council,  and  not  to  the  High  Court  of  Admiralty  in  England, 
''  or  to  such  commissioners  as  aforesaid,  and  that  such  appeals 
'^  shall  be  made  in  the  same  manner  and  form  and  within  such 
time  wherein  such  appeals  might,  if  this  act  had  not  been 
passed,  have  been  made  to  the  said  High  Court  of  Admiralty, 
or  to  the  lords  commissioners  in  prize  cases  respectively; 
*^  and  that  all  laws  or  statutes  now  in  force  with  respect  to  any 
such  appeals  or  applications  shall  apply  to  any  appeals  to  be 
made  in  pursuance  of  this  act  to  nis  majesty  in  council  :'* 
and  whereas  it  is  in  the  said  act  further  enacted,  **  that  all  ap- 
*'  peals,  or  complaints  in  the  nature  of  appeals  whatsoever, 
^*  which,  either  by  virtue  of  this  act,  or  of  any  law,  statute,  or 
**  custom,  may  be  brought  before  his  majesty,  or  his  majesty 
'*  in  council,  from  or  in  respect  of  the  determination,  sentence, 
**  rule  or  order  of  any  court,  judge,  or  judicial  officer,  and  all 
**  such  appeals  as  are  now  pending  and  unheard,  shall,  from 
''  and  after  the  passing  of  this  act,  be  referred  by  his  majesty 
"  to  the  said  judicial  committee  of  his  privy  council,  and  that 
*^  such  appeals,  causes  and  matters  shall  be  heard  by  the  said 
'^  judicial  committee,  and  a  report  or  recommendation  thereon 
'^  shall  be  made  to  his  majesty  in  council,  for  his  decision 
''  thereon  as  heretofore,  in  the  same  manner  and  form  as  has 
"  been  heretofore  the  custom  with  respect  to  matters  referred 
"  by  his  majesty  to  the  whole  of  his  privy  council,  or  a  com- 
mittee thereof  (the  nature  of  such  report  or  recommendation 
being  always  stated  in  open  court):"  and  whereas  it  is 
deemed  expedient  that  certain  rules  and  regulations  should  be 
made  for  the  more  convenient  conducting  of  appeals  and  appli- 
cations in  prize  suits,  and  in  all  other  suits  or  proceedings  in 
the  said  courts  of  admiralty,  or  vice-admiralty  courts,  or  any 
other  court  in  the  plantations  in  America,  and  other  his  ma- 
jesty's dominions,  or  elsewhere  abroad,  which  might  formerly 
by  virtue  of  any  law,  statute,  commission. or  usage  have  been 
made  to  the  High  Court  of  Admiralty  in  England,  or  to  the 
lords  commissioners  in  prize  cases  respectively,  as  well  as  of 
such  appeals,  suits  or  complaints  in  the  nature  of  appeals  from 
or  in  respect  of  the  determination,  sentence,  rule  or  order  of 
any  judge  or  judicial  officer  of  any  ecclesiastical  court  in 
England,  or  of  the  said  High  Court  of  Admiralty  in  England, 
which,  by  virtue  of  the  said  recited  acts,  or  either  of  them,  or 
by  virtue  of  any  law,  statute  or  custom,  shall  be  made  to  his 
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majesty  in  council,  or  shall  have  been  so  made  and  are  now 
pending  and  unheard. 

[[His  majesty  is  pleased,  by  and  with  the  advice  of  his  privy 
council,  to  order  and  direct,  ^nd  it  is  hereby  ordered  and 
directed,  that  all  such  appeals,  applications,  suits  or  complaints 
in  the  nature  of  appeals,  as  aforesaid,  shall  be  conducted  in 
the  same  manner  and  form,  and  by  the  same  persons  and  offi- 
cers as  the  same  might  have  been  conducted,  if  such  appeals, 
applications,  suits  or  complaints  in  the  nature  of  appeals  had 
been  made,  as  heretofore,  to  the  said  High  Court  of  Admi- 
ralty, the  said  High  Court  of  Delegates,  or  the  lords  commis- 
sioners in  prize  cases  respectively. 

[[And  it  is  further  ordered  and  directed,  that  it  shall  and 
may  be  lawful  for  any  four  or  more  of  the  members  of  the  said 
judicial  committee  of  his  majesty's  privy  council,  to  appoint 
such  of  the  advocates  of  the  Arches  Court  of  Canterbury,  and 
of  the  said  High  Court  of  Admiralty,  (as  now  are  or  hereafter 
shall  be  duly  and  lawfully  admitted  surrogates  of  such  courts 
respectively,)  to  be  surrogates  of  the  said  judicial  committee  of 
his  majesty's  privy  council,  and  that  it  sjiall  and  may  be  lawful 
for  such  surrogates,  or  any  one  or  more  of  them  who  shall  be 
so  appointed  as  aforesaid,  in  all  such  appeals,  applications, 
suits  or  complaints  in  the  nature  of  appeals  as  aibresaid,  to 
administer  such  oaths  or  affirmations,  and  to  do  and  perform 
all  such  other  acts,  matters  and  things,  and  to  make  all  such 
orders  for  the  forwa^ng  the  said  appeals,  applications,  suits 
or  complaints  in  the  nature  of  appeals,  in  their  several  stages, 
preparatory  to  the  final  hearing  thereof  by  the  said  judicial 
committee,  as  shall  be  found  necessary,  or  have  heretofore 
been  done  and  performed  or  made  by  the  surrogates  of  the  said 
Arches  Court  of  Canterbuiy,  and  of  the  said  High  Court  of 
Admiralty,  in  cases  of  appeals,  applications,  suits  or  complaints 
in  the  nature  of  appeals,  made  and  prosecuted  to  such  courts 
respectively,  or  by  the  surrogates  of  the  said  lords  commis- 
sioners in  prize  cases,  in  appeals,  applications,  suits  or  com- 
plaints in  the  nature  of  appeals  made  and  prosecuted  before 
the  said  lords  commissioners. 

[[And  it  is  further  ordered  and  directed,  that  the  present 
registrar  (a)  of  the  said  High  Court  of  Admiralty,  by  nimself 
or  deputy,  and  the  registrar  or  registrars  of  the  said  court  for 
the  time  being,  shall  attend  the  hearing  by  the  said  judidal 
committee  of  all  apneals,  applications,  suits  or  complaints  in 
the  nature  of  appeals,  which,  but  for  the  said  recited  acts, 
would  have  been  heard  by  any  court  or  commission  wliidi 
such  present  registrar  was  entitled  to  attend  in  person  or  by 
deputy,  bv  virtue  of  his  offices  of  registrar  of  the  high  courts 
of  admiralty,  delegates,  and  appeals  for  prizes,  and  to  transact, 
perform  and  do  all  acts,  matters  and  things  that  shall  be  found 

(a)  [See  2  &  3  Wm.  4,  c.  21,  s.  29.] 
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necessary,  or  have  heretofore  been  done  by  the  said  registrar 
oif  his  deputies,  in  respect  of  such  appeals,  applications,  suits 
or  complaints  in  the  nature  of  appeals. 

[[And  it  is  fiirther  ordered,  that  upon  any  appeal,  appli- 
cation, suit  or  complaint  in  tHe  nature  of  appeal,  as  aforesaid, 
being  entered  in  the  registry  of  the  High  Court  of  Admiraltv 
and  Appeals,  a  petition  by  or  on  behalf  of  the  appellants  shall 
forthwith  be  presented  to  his  majesty  in  council,  praying  that 
the  said  petition  and  appeal  may  be  referred  to  the  judicial 
committee  of  the  privy  council,  to  hear  the  same,  and  report 
their  opinion  thereupon  to  his  majesty  in  council,  and  upon 
such  reference  having  been  made,  notice  thereof  shall  be  forth- 
with transmitted  to  the  registry  aforesaid. 

\V.  Greville. 

{|[At  the  Council  Chamber,  Whitehall, 
the day . 

Present : 


Lord  Chancellor 
Lord  President 


Sir  John  NichoU 
Vice-Chancellor. 


[[Whereas  his  majesty  was  pleased,  by  his  order  in  council 
of  the  9th  of  this  instant  December,  to  order  and  direct,  that 
it  shall  and  may  be  lawful  for  any  four  or  more  of  the  members 
of  the  judicial  committee  of  his  majesty's  privy  council  to  ap- 
point such  of  the  advocates  of  the  Arches  Court  of  Canterbury, 
and  of  the  High  Court  of  Admiralty  in  England,  as  now  are, 
or  hereafter  shall  be  duly  and  legally  admitted  surrogates  of 
such  courts  respectively,  to  be  surrogates  of  the  said  judicial 
coflimittee  of  his  majesty's  privy  council,  for  and  in  respect  of 
certain  appeals,  suits,  applications  or  complaints  in  the  nature 
of  appeals,  in  the  said  order  more  particularly  described,  the 
said  lords  present,  being  members  of  the  judicial  committee  of 
his  majesty's  privy  council,  in  pursuance  of  the  authority  to 
tbem  given  in  the  said  order  in  council,  are  pleased  to  appoint 
the  aeveral  advocates  of  the  said  Arches  Court  of  Canterbury, 
and  of  the  said  High  Court  of  Admiralty,  who  now  are  or 
hereafta-  shall  be  duly  and  legally  admitted  surrogates  of  the 
said  courts  respectively,  to  1^  surrogates  of  the  said  judicial 
eamwkiee  of  his  majesty's  privy  council,  for  and  in  respect  of 
such  appeals,  apjdications,  suits  or  complaints  in  the  nature  of 
ap^ieals  as  aforesaid,  and  for  the  purposes  mentioned  in  the 

'  order. 

IC.  Greville.;] 
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Bjr  Common 
Law. 


Bffiect  of 
Entry. 


1.  Caveat. 

A  CAVEAT  is  a  caution  entered  in  the  spiritual  courts  to 
stop  probates,  administrations,  licences,  dispensations,  facul- 
ties, institutions,  and  such  like,  from  being  granted  without 
the  knowledge  of  the  party  that  enters  it. 

And  a  caveat  is  of  such  validity  bv  the  canon  law,  that  if  an 
institution,  administration,  or  the  like,  be  granted  pending 
such  caveat,  the  same  is  void  (&). 

But  not  so  by  the  common  law.  For  by  the  common  law, 
an  admission,  institution,  probate  (c),  administration,  or  the 
like,  contrary  to  a  caveat  entered,  shall  stand  good ;  in  the 
eye  of  which  law,  the  caveat  is  said  to  be  only  a  caution  for 
the  information  of  the  court  (like  a  caveat  entered  in  Chancery 
against  the  passing  of  a  patent,  or  in  the  Common  Pleas  against 
the  levying  of  a  fine) ;  but  that  it  doth  not  preserve  the  right 
untouched  so  as  to  null  all  subsequent  proceedings,  because  it 
doth  not  come  from  any  superior ;  nor  hath  it  ever  been  deter- 
mined, that  a  bishop  became  a  disturber,  by  giving  institution 
without  regard  to  a  caveat ;  on  the  contrary,  it  was  said  by 
Coke  and  Doderidge,  in  the  case  of  Hutchins  v.  Glover^  H., 
14  Jac,  that  they  have  nothing  to  do  with  a  caveat  in  the 
common  law  (jd). 

[^The  mere  entry  of  a  caveat  will  not  found  a  jurisdiction, 
for  it  might  be  entered  with  intent  to  deny  the  jurisdiction, 
and  prevent  the  court  from  taking  cognizance  of  the  matter  (a). 
A  caveat  against  an  inhibition  has  been  entered,  and  the  inhi- 
bition, afler  hearing  counsel,  refused  (/).  A  party  entering  a 
caveat,  and  alleging  himself  to  be  an  executor  in  the  last  will 
of  the  deceased,  without  inserting  the  date,  has  a  right  to  call 
for  an  affidavit  of  scripts,  without  swearing  as  to  his  belief 
that  he  is  an  executor  in  some  paper  left  by  the  deceased,  and, 

(a)  [Under    this    division,    each  U)  Gibs.  778 ;  2  Bac.  Abr.  404 ; 

branch  of  a  suit  is  considered  sepa-  Ayl.  Par.  145,  146. 

rately. — Ed.]  (c)  [France  v.  Aubrey,  2  Le^  534.] 

(6)  Ayl.  Par.  145,  146;   1  Lev.  (/)  [Herberts,  Herbert,  2  Phill. 

157 ;  Owen,  50.  430 ;  Chichester  v.  Donnegal,  1  Add. 

(c)  As  to  probates,  vide  2  Stra.  23,  n.] 
857,  956. 


it  sbould  seeiDi  without  being  liable  to  costs  (g)>  But  after  an 
appeal  confirming  the  sentence  of  the  court  below,  the  court 
has  refused  to  allow  proceedings  to  be  stayed  by  the  insertion 
of  a  caveat  from  a  widow,  who  prayed  for  an  answer  to  her 
interests,  but  who  had  been  cognizant  of,  though  not  cited,  to 
see  the  proceedings  (A). 

If  a  rate-payer  be  dissatisfied  with  his  assessment,  one  of 
his  remedies  is  to  enter  a  caveat  against  its  confirmation  by 
the  ordinary  (i). 

]^Form  of  a  Caveat  in  the  Prerogative  Court. 

[Let  nothing  be  done  in  the  goods  of  A.  B.,  late  of ,  in  the 

parish  of ,  in  the  county  of ,  deceased,  unknown  to  E.  F,, 

proctor  for  John  Thomas  (usually  a  fictitious  name),  having  interest, 

\^Forfn  of  a  Caveat  against  a  Church  Mate. 

\_Let  no  rate  he  confirmed  in  the  parish  of  —  unknown  to 
proctor  for  John  2%oma#.] 
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1.  Nature  and  Form  of.] — A  Citation  is  a  judicial  act,  ciuuon« 
whereby  the  defendant,  by  authority  of  the  judge  (the  plaintiff  "^^^ 
requesting  it),  is  commanded  to  appear,  in  order  to  enter  into 
suit,  at  a  certain  day,  in  a  place  where  justice  is  adminis* 
tered  (j). 

The  Citation  ought  to  contain — 1.  The  name  of  the  judge,  lucootenu. 
and  his  commission,  if  he  be  delegated ;  if  he  is  an  ordinary 
judge,  then  the  style  of  the  court  where  he  is  judge.  2.  The 
name  of  him  who  is  to  be  cited.  3.  An  appointed  day 
and  place  where  he  must  appear ;  which  day  ought  either  to 
be  expressed  particularly  to  be  such  a  day  of  the  week  or 
month,  or  else  only  the  next  court  day  (or  longer)  from  the 
date  of  the  citation :  and  the  time  of  appearance  ought  to  be 
more  or  less,  according  to  the  distance  of  the  place  where  they 
live.  4.  The  cause  for  which  the  suit  is  to  be  commenced  (A). 
5.  The  name  of  the  party  at  whose  instance  the  citation  is 
obtained  (Z).  [^6.  And  also  the  residence  and  diocese  of  de- 
fendant, to  show  that  he  is  not  cited  out  of  his  diocese.  Vide 
post,  23  Hen.  8-3 

(g)  ^Antrobus  v.  Leggatt,  3  Hagg.  (k)  [But  in  a  criminal  suit  for  in* 

616.J  cest,  a  marriage  may  be  annulled,  al- 

(A)  TDew  V.  Clark,  1  Hagg.  311.]  though  the  citation  contained  no  evi- 

(0  iWatney  v.  Lambert,  4  Hagg,  dence  to  that  effect.     Chick  v.  Rams- 

87.]  dale,  I  Curteis,  34.~£d.] 

0)  CoDflet  2Q,  (/)  Conaet  26, 
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Z.  Errors  in^  when  fatal,  when  not.] — Hy  Ctn.  ISO, 
''  No  bishop,  chancellor,  archdeacon^  oflBcial,  or  other  eccle- 
siastical judge,  shall  sufler  any  general  processes  of  quantm 
nomina  to  be  sent  out  of  his  court,  except  the  names  of  all  such 
as  thereby  are  to  be  cited  shall  be  first  expressly  entered  by 
the  hand  of  the  register  or  his  deputy  under  die  said  pro- 
cesses, and  the  said  processes  and  names  be  first  sobscnbed 
by  the  judge  or  his  deputy,  and  his  seal  thereto  affixed." 

The  rule  of  the  ancient  canon  law  in  which  ease  was,  that 
by  the  general  clause  auidam  alii  in  citations,  not  more  than 
three  or  four  persons  should  be  drawn  into  judgment;  whose 
names  {quorum  nomina)  the  person  who  obtained  the  citation 
was  particularly  to  express,  that  there  might  be  no  room  for 
fraud,  in  varying  the  names  at  pleasure  (m). 

A  company  in  London  refusing  to  pay  a  efaurch  rate  set 
upon  their  hall,  the  master  and  wardens  were  cited  into  the 
Ecclesiastical  Court  by  their  sirnames  and  names  of  baptism, 
with  the  addition  of  master  and  wardens  of  the  company  of 
wax  chandlers.  And  upon  moving  for  a  prohibition,  because 
they  were  cited  in  their  natural  capacity,  when  it  should  have 
been  in  their  politic  capacity,  the  court  held  the  citation  to  be 
good,  because  the  body  politic  could  not  be  cited,  and  there 
was  no  remedy  but  in  this  way :  and  a  prohibition  was  de- 
nied (n).     [[See  5,  6,  7,  of  Orders  of  Court,  supra.'^ 

[[The  citation  of  a  party  by  erroneous  christian  name,  a  simple 
misnomer  or  false  addition,  where  there  is  no  doubt  as  to  the 
identity  of  the  party,  has  been  holden  to  be  sufficient  (o)*  An 
objection  of  this  kind  urged  as  a  plea  in  abatement  must  be 
taken  before  issue,  for,  by  giving  issue,  the  party  allows  him- 
self to  be  the  party  designed  (p) ;  and  whoever  alleges  a  mis- 
nomer is  bound  to  assign  the  true  name  by  which  he  means  to 
abide,  and  against  which  he  is  not  at  liberty  to  aver  (9) ;  but  a 
new  citation  must  be  taken  out.  Where  the  general  law  is  to 
be  relied  upon,  it  is  not  necessary  that  it  should  be  specifically 
stated  in  the  citation  (r) ;  and  as  to  variance  between  the  articles 
and  citation  where  the  charge  is  substantially  the  same,  and 
only  a  part  of  the  charge  is  taken  away,  it  will  not  be  fatal. 
A  citation  has  been  held  sufficient,  where  it  only  called  upon 
the  party  to  bring  in  an  administration,  and  to  show  cause  why 
another  should  not  be  granted,  and  did  not  say  to  show  cause 
why  the  original  administration  should  not  be  revoked  («); 
but  it  has  been  holden  void  where  it  was  taken  out  upon  false 


(m)  Gibs.  1009. 

(n)  H.,  33  &  34  Car.  2 ;  Skin.  27. 
[See  Dr.  Lawrence's  opinion,  Cttttc) 
state,  vol.  i.  on  the  citing  of  a  corpo- 
rate body.— £d.] 

(p\  IPowell  V.  Burgh,  2  Lee.  517 ; 
Barham  v.  Barham,  1  Consist.  7; 
GfiffUki  V.  Reed,  Src,  1  Hagg.  196.] 


(p)  T  WtUiatM  y.  BoU,  1  Consist.  3; 
Poioell  V.  Burgh,  2  Lee.  518.] 

(g)  IPritchard  v.  Dalby,  1  Comlst. 
187.1 

(r)  IHtUchiru  v.  DenzUoe,  I  Con- 
sist. 172.] 

(s)  TReece  v.  Strafford,  I  Haeff. 
347.] 


pietences,  and  not  senred  on  the  party  against  whom  it  had 
been  entered  (t).  In  a  matrimonial  suit  it  has  been  held,  that 
a  citation  issuing  as  ''  in  a  suit  of  nullity  of  marriage  by  reason 
of  a  former  marriage,"  will  not  found  a  sentence  of  separation 
*'  by  reason  of  an  undue  publication  of  banns/'  the  woman 
beii^  therein  described  as  spinster ;  the  first  husband  having 
died  subsequently  to  the  publication  of  banns,  but  prior  to  the 
marriage  («).  A  wrong  description  of  the  judge  either  by  Mimomcr  or 
his  name  or  title  is  fatal  to  the  citation,  and  to  all  proceedings  '"^^e. 
foonded  on  it,  especially  in  criminal  suits.  And  an  error  of 
this  kind  in  a  copy  delivered  to  the  proctor  of  the  defendant 
has  been  held  to  entitle  the  latter  to  be  dismissed  from  the 
suit  (v), 

[[In  criminal  suits  the  permission  of  the  judge  must  be  ob- 
tained to  promote  his  office  (x),  and  the  party  promoting  must 
give  bond  with  sureties  to  the  judges  as  a  security  for  costs. — 
Ed.;] 

S.  Service  op.] — "  Forasmuch  as  we  are  given  to  under*  By  whom  to 
stand,  that  they  who  have  obtained  letters  citatonr  do  send  acco^Ymf  to' 
them  by  three  vile  messengers  to  the  place  where  the  person  ^*  ^^  *^^' 
to  be  cited  is  said  to  inhabit;  which  letters  two  of  them  do  put 
up  over  the  altar  of  the  church  of  that  place,  or  in  some  other 
place  there,  and  the  third  presently  take  them  away;  from 
whence  it  cometh  to  pass,  that  two  of  them  afterwards  giving 
their  testimony  that  they  cited  him  according  to  the  manner 
and  custom  of  the  country,  he  is  excommunicated  or  suspended 
as  contumacious,  whereas  indeed  he  was  not  contumacious,  nor 
knew  any  thin^  of  the  citation :  Therefore  to  take  away  this 
most  abominable  abuse,  and  other  such  like«  we  do  ordain,  that 
from  henceforth  letters  citatory  in  causes  ecclesiastical  shall  not 
be  sent  by  those  who  obtain  them,  nor  by  their  messengers ; 
but  the  judge  shall  send  them  by  his  own  faithful  messenger, 
at  the  moderate  expense  of  the  person  suing  them  out ;  or  at 
least  the  citation  should  be  directed  to  the  dean  of  the  deanry 
[that  is,  to  the  rural  dean]  where  the  party  to  be  cited  dwelleth, 
who  at  the  judge's  commandment  shall  faithfully  execute  the 
same  by  himself  or  his  certain  and  trusty  messengers  (y)." 

"  We  do  decree,  that  when  the  judge  sendeth  a  citation 
against  any  person  who  is  absent,  he  shall  commit  the  execu«- 
tion  thereof  to  the  dean  of  the  place,  or  to  some  person  cer- 
tain (^)." 

**  Whereas  bishops  and  archdeacons,  their  officials  and  other 
ordinaries,  and  their  commissaries,  command  primary  citations 
for  the  correction  of  offenders  to  be  executed  by  rectors,  vicars, 

(0  IMurphy  V.  Macarthy^  2  Lee,  {x)  [Maidman  v.  Malpai,  1  Conust. 

529.]  209] 

(«)  [  Wright  v.  ElltDood,  2  Hagg.  {y)  Otho,  Athon,  63. 

598.]  (i)  Otho,  AthoD,  123. 

(«)  [  WiUiam  v.  Bott,  1  Const.  1.] 


248  Ipvmltt—CUatUmr^ 

Bj  wbniB  to  or  parish  priests ;  and  it  is  frequently  laid  to  their  charge, 
mt^HSt^^o  that  concerning  those  matters  for  which  the  citation  is  made 
fw  old  liw.  ^jjgy  perversely  disclose  the  confessions  of  the  parties  cited 
made  privately  unto  them,  whereby  they  are  greatly  scanda- 
lized, and  the  parishioners  for  the  future  refuse  to  confess 
their  sins  unto  them:  we  do  ordain,  that  primary  citations 
from  the  said  ordinaries  shall  not  be  served  by  the  rectors  or 
others  aforesaid,  but  by  the  officials,  deans,  apparitors,  or 
other  ministers  of  the  said  ordinaries.  And  if  any  such  pri- 
mary citations  shall  be  committed  to  the  rectors,  vicars,  or 
priests,  they  shall  not  be  bound  to  obey  them,  but  the  same 
and  all  subsequent  censures  and  processes  thereupon  shall  be 
utterly  void  and  of  no  effect  (a).'*  [[The  modern  officer  of  the 
court  is  usually  called  the  apparitor  {b).  See  title  JlppQCf  tOr^ 
vol.  i. — Ed.3 
Ib  what  By  the  aforesaid  constitution  of  Otho,  the  person  to  whom 

esMSMd?  ^  ^^^  citation  is  directed  shall  diligently  seek  the  party  to  be 
cited. 

And  when  he  hath  found  him,  he  is  to  show  to  the  party 
cited  the  citation  under  seal,  and  by  virtue  thereof  cite  him  to 
appear  at  the  time  and  place  appointed :  And  it  is  usual  also 
to  leave  a  note  with  him,  expressing  the  contents  thereof  (c). 

But  if  it  be  returned  upon  the  citation  that  the  defendant 
cannot  be  found,  then  the  plaintifTs  proctor  petitioneth,  that 
the  defendant  may  be  cited  personally  (if  he  can)  to  appear 
and  answer  the  contents  of  the  former  citation ;  and  if  not 
personally,  then  by  any  other  ways  and  means,  so  as  the  party 
to  be  cited  may  come  to  the  knowledge  thereof;  and  this  is 
that  which  is  called  a  citation  viis  et  modis^  or  a  public  cita- 
tion, seeing  it  is  executed  either  by  public  edict,  a  copy  thereof 
bein^  affixed  to  the  doors  of  the  house  where  the  defendant 
dwells ;  or  the  doors  of  the  parish  church  where  he  inhabits, 
for  the  space  of  half  an  hour  in  the  time  of  divine  service ;  or 
by  publication  in  the  church  in  time  of  divine  service;  or,  as 
it  hath  been  said,  by  the  tolling  of  a  bell,  or  the  sounding  of 
a  trumpet,  or  the  erecting  of  a  banner.  This  being  done,  a 
certificate  must  be  made  of  the  premises,  and  the  citation 
brought  into  court;  and  if  the  party  cited  appear  not,  the 
plaintiff's  proctor  accuseth  his  contumacy  (he  being  first  three 
times  called  by  the  crier  of  the  court),  and  in  penalty  of  such 
his  contumacy  requesteth  that  he  may  be  excommunicate  {d). 

But  the  citation  must  be  served  at  the  door  or  outside  of  a 
man's  house ;  for  the  house  may  not  be  entered  in  such  case 
without  his  consent  (e). 

To  this  purpose,  by  the  aforesaid  constitution  of  Otho,  it  is 

(a)  Stratford,  Lind.  90.  (c)  1  Ought  44,  45. 

(h\  [Or  <<  mandatory,"  as  it  18  called  {d)  Conset.  34;  1  Ought.  49. 

by  Oughton,  vide  iuproy  **  Mode  of  (e)  Lind.  87;  Athon,  63. 
tofndwtvng  a  iSui/.'*— -£d.] 


directed,  that  if  the  person  to  whom  the  citation  is  committed 
shall  not  be  able  to  find  the  party,  he  shall  cause  the  letters  to 
be  publicly  read  and  expounded,  on  the  Lord's  day,  or  other 
solemn  day,  in  the  church  of  that  place  where  he  hath  usually 
dwelt,  during  the  celebration  of  the  mass. 

Or  publicly  in  the  street  (saith  Athon)  (/),  if  he  be  hindered 
from  entering  the  church :  otherwise  he  shall  read  the  citation 
in  the  church,  and  leave  a  copy  thereof  upon  the  altar :  and 
the  absent  person,  by  other  ways,  means,  and  cautions  (if  any 
occur)  shall  be  cited,  before  he  be  proceeded  against  as  con* 
tumacious. 

In  like  manner,  by  a  constitution  of  Archbishop  Mepham, 
in  certain  cases  they  who  cannot  be  personally  cited,  shall  be 
cited  at  their  house,  if  they  have  any  at  which  they  can  be 
safely  cited ;  if  they  cannot  be  safely  cited  at  their  house,  then 
in  the  parish  church  where  such  house  standeth ;  or  if  they 
have  no  house,  then  in  the  cathedral  church  of  the  diocese,  and 
also  in  the  church  of  the  parish  where  the  offence  was  com- 
mitted (if  it  can  be  safely  done).  And  in  such  cases,  they 
shall  be  proceeded  against  in  the  same  manner,  as  if  they  had 
been  cited  personally  Cg^). 

[[There  is  some  difference  between  this  service  and  personal  DMioeUoB 
service.    A  personal  service  may  conclude  both  the  party  and  ciutlwiiuki 
the  court ;  but  a  service  viis  et  modis  is  a  constructive  service,  gj^j^^ 
and  concludes  the  party,  but  does  not  conclude  the  court. 
The  court  on  good  and  sufficient  grounds  may  open  the  pro- 
ceedings to  get  at  the  substantial  justice  of  the  case  (A).    It  is 
laid  down  in  the  books,  says  Sir  William  Wynne,  and  is  not 
to  be  denied,  that  parties  may  be  put  in  contempt  by  a  public 
citation  only(i).    As  to  who  may  object  to  a  citation,  see 
"  Intervener .'*      See   above.   Orders   of  29th   June,   1830, 
p.  232.— Ed.;] 

4.  Act  of  23  Hen.  8,  as  to  citing  out  op  the  Diocese.]  2i*ifiSm' 
— By  the  constitution  of  Archbishop  Mepham  before  men- 
tioned, it  is  ordained,  that  all  ordinary  judges  of  the  province 
do  readily  assist  one  another  in  making  citations  and  execu* 
tions,  and  in  executing  all  lawful  mandates. 

Yet  by  the  ancient  laws  of  the  church,  the  metropolitan  was 
forbidden  to  exercise  judicial  authority  in  the  diocese  of  a 
comprovincial  bishop,  unless  in  case  of  appeal  or  vacancy. 
And  therefore  when  Archbishop  Peccham  excommunicated  the 
Bishop  of  Hereford  for  resisting  this  concurrent  power,  and 
affirming  against  the  archbishop  that  he  could  not  exercise  any 
jurisdiction  exclusive  of  the  bishop  within  the  bishop's  own 
diocese,  nor  take  cognizance  of  causes  there  per  querelam ;  the 
archbishop  defended  his  claim,  not  upon  the  common  ri^ht  of 
a  metropolitan,  but  upon  the  peculiar  privilege  of  the  Church 


(  f)  Athon,  65.  263,  in  the  goods  of  ITumas  Robin- 

{g)  Lind.  85.  son,  3  Phill.  511.] 

(A)  IHerbert  v.  Herbert,  2  Consist       (i)  [1  Phill.  176.] 


o{  CSanterbury,  that  the  Church  of  Canterbnry  enjoyeth  such 
a  privilege,  that  the  archbishop  for  the  time  being  may  and 
ought  to  bear  causes  arising  within  tbe  dioceses  of  his  suf- 
fragans, and  that  in  the  first  instance.  Which  privilege  pro- 
bably sprung  from  the  Archbishops  of  Canterbury  being  lejati 
nati  to  the  pope  (A). 
93  Hen.  8,  But  uow,  by  the  statute  of  the  S3  Hen*  8,  c.  9,  s.  1,  2,8, 
uuS!!!  "*  ^^  intituled,  The  Bill  of  Citations ;  "  Where  great  numbers  of  the 
king's  subjects,  as  well  men,  wives,  servants,  as  other  the  king's 
subjects,  dwelling  in  divers  dioceses  of  this  realm  of  England 
and  Wales,  have  been  at  many  times  called  by  citations  and 
other  processes  compulsory,  to  appear  in  the  Arches,  Audience^ 
and  other  high  courts  of  the  archbishops  of  this  realm,  far 
from  and  out  of  the  diocese  where  they  dwell;  and  many 
times  to  answer  to  surmised  and  feigned  causes,  and  suits  of 
defamation,  withholding  of  tithes,  and  such  other  like  causes 
and  matters,  which  have  been  sued  more  for  malice  and  for 
vexation  than  for  any  just  cause  of  suit ;  and  where  certificate 
hath  been  made  by  the  summoner,  apparator,  or  any  such 
light  literate  person,  that  the  party  against  whom  any  such 
citation  hath  been  awarded,  hath  been  cited  or  summoned,  and 
thereupon  the  same  party  so  certified  to  be  cited  or  summoned 
hath  not  appeared  according  to  the  certificate,  the  same  party 
therefore  hath  been  excommunicated,  or  at  the  least  suspended 
from  all  divine  services ;  and  thereupon  before  that  he  or  she 
could  be  absolved,  hath  been  compelled,  not  only  to  pay  the 
fees  of  the  court  whereunto  he  or  she  was  so  called  by  citation 
or  other  process,  amounting  to  the  sum  of  2$.  or  dOef.  at  the 
least;  but  also  to  pay  to  the  summoner,  apparator,  or  other 
light  literate  person  by  whom  he  or  she  was  so  certified  to  be 
summoned,  for  every  mile  being  distant  from  the  place  where 
he  or  she  then  dwelled,  unto  the  same  court  whereunto  he  or 
she  was  so  cited  or  summoned  to  appear,  2d. ;  to  the  great 
charge  and  impoverishment  of  the  king's  subjects,  and  to  the 
great  occasion  of  misbehaviour  and  misliving  of  wives,  women 
and  servants,  and  to  the  great  impairment  and  diminution  of 
their  good  names  and  honesties :  it  is  therefore  enacted,  that 
no  manner  of  person  shall  be  from  henceforth  cited  or  sum- 
moned, or  otherwise  called  to  appear,  by  himself  or  by  any 
procurator,  before  any  ordinary,  archdeacon,  commissary,  offi- 
cial, or  any  other  judge  spiritual,  out  of  the  diocese  or  peculiar 
jurisdiction  where  he  shall  be  inhabiting  at  the  time  of  award* 
ing  or  going  forth  of  the  same  citation  or  summons  (except  it 
shall  be  for  any  of  the  causes  hereafter  written,  that  is  to  say, 
(1)  for  any  spiritual  offence  or  cause  committed  or  omitted  by 
the  bishop,  archdeacon,  commissary,  ofiicial,  or  other  person 
having  spiritual  jurisdiction,  or  being  a  spiritual  judge,  or  by 

{k)  Qibi.  1004. 


any  other  person  within  the  diocese  or  other  jurisdiction  where-  |J,|^tror' 
unto  he  shall  be  cited,  or  otherwise  lawfully  called  to  appear  Ciuaool 
and  answer;  and (2)  except  also  it  shall  be  upon  matter  or 
csuse  of  mpea},  or  for  other  lawful  cause,  wherein  any  party 
shall  find  liimself  grieved  or  wronged,  by  the  ordinary  or  judge 
of  the  diocese  or  jurisdiction,  or  by  any  of  his  substitutes, 
officers  or  ministers,  after  the  matter  or  cause  there  first  com- 
menced and  begun  to  be  shewed  unto  the  archbishop  or  bishop, 
or  any  other  having  peculiar  jurisdiction,  within  whose  pro- 
vince the  diocese  or  place  peculiar  is ;  or  (3)  in  case  that  the 
bishop  or  other  immediate  judge  or  ordinary  dare  not  nor  will 
not  convent  the  party  to  be  sued  before  him ;  or  (4)  in  case 
that  the  bishop  of  the  diocese  or  judge  of  the  place,  within 
whose  jurisdiction  or  before  whom  the  suit  by  this  act  shall  be 
commenced  and  prosecuted,  be  party  directly  or  indirectly  to 
the  matter  or  cause  of  the  same  suit;  or (5)  in  case  that  any 
iHshop  or  any  inferior  judge,  having  under  him  jurisdiction  in 
his  own  right  and  title,  or  bv  commission,  make  request  or 
instance  to  the  archbishop,  bishop  or  other  superior  ordinary 
or  judge,  to  take,  treat,  examine  or  determine  the  matter  before 
him  or  his  substitutes,  and  that  to  be  done  in  cases  only  where 
the  law  civil  or  canon  doth  affirm  execution  of  such  request  or 
instance  of  jurisdiction  to  be  lawfiil  or  tolerable ;  upon  pain 
of  forfeiture,  to  every  person  by  any  ordinary,  commissary, 
official  or  substitute,  by  virtue  of  his  office  or  at  the  suit  of  any 
person  to  be  cited  or  otherwise  summoned  or  called  contrary 
to  this  act,  of  double  damages  and  costs,  to  be  recovered  by 
action  of  debt  €ft  upon  the  case,  in  any  of  the  king's  high 
courts,  or  in  any  other  competent  temporal  court  of  record,  and 
upon  pain  of  forfeiture  for  every  person  so  summoned,  cited,  or 
otherwise  called  as  aforesaid  to  answer  before  any  spiritual 
judge  out  of  the  diocese  or  other  iurisdiction  where  the  said 
person  dwelleth,  10/.,  half  to  the  xing,  and  half  to  him  that 
will  sue  in  any  of  the  king's  said  courts.'* 

Sect.  4.  ''  Provided  always,  that  it  shall  be  lawful  to  every 
archbishop  of  this  realm  to  cite  any  person  inhabiting  in  any 
bishop's  diocese  within  his  province  for  causes  of  heresy ;  if 
the  bishop  or  other  ordinary  immediate  thereunto  consent,  or 
do  not  his  duty  in  punishment  of  the  same." 

Sect.  5.  **  Provided  also,  that  this  shall  not  extend  to  the 
prerogative  of  the  Archbishop  of  Canterbury,  for  calling  any 
person  out  of  the  diocese  where  he  inhabiteth,  for  proI»te  of 
any  testament  (I).** 

(t)  [By  sect  6  of  this  statute,  "  No  king's  subjects,  any  sum  of  money  for 

arcnbishop,  nor  bishop,  ordinary,  ofii-  the  seal  of  anv  citation  to  be  awarded 

cial,  commissary,  or  any  other  sub-  or  obtained,  than  only  3d. ;  upon  the 

stxtute  or  minister  of  any  of  the  said  pains  and  penalties  before  limited  in 

archbishops,  bishops,  archdeacons,  or  this  act,  to  be  in  like  form  recovered 

other  havmg  any  spiritual  jurisdiction,  as  is  aforesaid." 

•hall  denuind  or  take  of  any  of  the  [Other  fees  relating  to  the  same 
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»  Hca.  8,       TBut  see  Fees,  post,  for  the  fees  of  courts  at  Doctors*  Com- 

ciutioBf.    mons. — *^D«J 

Sect.  7.  "  Provided  also,  that  this  act  shall  not  be  prejudicial 

to  the  Archbishop  of  York,  for  probate  of  testaments  within 
his  province  and  jurisdiction  by  reason  of  any  prerogative." 

Far  from  and  out  of  the  Diocese.'] — By  reason  of  this  ex- 
pression in  the  preamble,  it  was  doubted  in  the  6  Jac.  1, 
whether  the  archbishop  was  not  at  liberty  (notwithstanding 
this  act)  to  cite  the  inhabitants  of  London  and  other  neigh- 
bouring places  of  the  same  diocese,  into  his  Court  of  Arches, 
which  would  be  no  more  a  grievance  to  the  subject  than  the 
being  cited  into  the  Consistory  of  London,  and  could  not  pro* 
perlv  be  called  a  citing  out  of  the  diocese,  since  the  Court  of 
Arches  is  held  within  the  diocese  of  London.  But  all  the 
justices  of  the  Court  of  Common  Pleas  held,  that  the  arch- 
bishop is  restrained  by  this  act  from  citing  anv  inhabitants  of 
London,  besides  his  own  peculiars,  because  the  excusing  the 
subject  from  travel  and  charges  was  not  the  only  benefit  in- 
tended by  it,  but  also  the  benefit  of  appeals ;  and  by  diocese 
in  this  statute,  was  understood  jurisdiction,  and  as  to  the  lan- 
guage of  the  preamble,  that  the  enacting  parts  of  statutes  are 
in  many  cases  of  larger  extent  than  their  preambles  are  (m). 

In  the  next  reign,  H.,  9  Car.  1,  in  Oobbet's  case,  the  like 
point  came  under  consideration  a^ain,  and  prohibition  to  the 
Arches  beins  prayed,  the  determination  was  as  follows: — 
Jones  said,  that  he  was  informed  by  Dr.  Duck,  chancellor  of 
London,  that  there  had  been  for  a  long  time  a  composition 
between  the  Bishop  of  London  and  the  ^chbishop  of  Canter- 
bury, that  if  any  suit  be  begun  before  the  archbishop,  it  shall 
always  be  permitted  by  the  Bishop  of  London ;  so  that  it  is  as 
it  were  a  general  licence,  and  so  not  sued  there  but  with  the 
bishop's  assent;  and  for  that  reason  the  archbishop  never 
makes  any  visitation  in  London  diocese.  And  hereupon  the 
prohibition  was  denied  (n). 

But  in  the  case  of  Ford  v.  Weldon,  H.,  1^  &  16  Car.  2, 
when  the  same  composition  was  urged  in  the  Court  of  King's 
Bench,  against  a  prohibition  to  the  Arches,  the  court  was 
divided.  Hide,  Cnief  Justice,  and  Windham,  against  the 
prohibition ;  and  Twisden  and  Keyling  for  it.  Against  the 
prohibition  is  was  said,  that  the  Arches  is  within  the  diocese 
of  London,  and  that  the  composition  amounts  to  a  licence ; 
and  for  the  prohibition,  that  London  is  not  within  the  juris- 
diction of  the  Arches,  and  that  the  composition  is  taken  away 
by  the  statute,  inasmuch  as  no  agreement  between  ordinaries 
can  prejudice  the  people  for  whose  benefit  the  statute  was 
made  (o). 

f  the  BtmnD  duties^  are  to         ^m^  Gibs.  1005^ 

Car.  339. 

Raym.  91;   1 
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TAat  no  manner  of  Person  shaU  he  from  henceforth  dted."] —   is  hm.  %, 
But  if  a  man  is  cited  out  of  his  diocese,  and  appears,  and  sen- 
tence is  given,  or  if  he  submits  himself  to  the  suit,  he  shall 
have  no  benefit  by  this  statute,  nor  will  a  prohibition  be 
granted  (p). 

^^  It  IS  certainly  true  (savs  Sir  John  NichoU)  that  both  the  Privilege 
canon  and  the  statute  law  rorbid  the  citing  of  parties  out  of  ^f,^. 
their  dioceses  or  peculiar  jurisdictions.     But  it  is  equally  true 
that  the  rule,  at  least  in  the  statute  law,  was  meant  for  the  be- 
nefit of  the  subject,  which  benefit  it  hath  uniformly,  as  far  as  I 
see,  been  held  to  provide  for  sufficiently,  by  giving  defendants 
who  are  so  cited  a  privilege  of  pleading  to  the  jurisdiction." 
Consequently,  if  a  party  wno  is  so  cited  once  waive  that  pri- 
Tilege  by  appearing  and  submitting  to  the  suit,  he  or  she  is 
bound  to  the  jurisdiction  {g).     It  seems  that  a  citation  of  ciuuob  of 
the  wife  at  the  domicil  of  her  husband  is  sufficient  to  found  ^^'** 
the  jurisdiction  of  the  Court  in  a  suit  even  of  nullity  of  mar- 
riage against  the  wife,  wheresoever  the  wife  may  be  actually 
resident  (r).     In  all  cases  of  a  process  served  on  a  minor,  the  service  or« 
Court  requires  a  certificate  of  its  having  been  served  in  the  •■  ^^^^' 

1>resence  of  a  natural  and  legal  guardian  of  the  minor ;  or  at 
east,  in  that  of  some  person  or  persons  upon  whom  the  actual 
care  and  custody  of  the  minor,  for  the  time  being,  has  properly 
devolved  («). — Ed.]] 

Out  of  the  Diocese.'] — And  that,  as  it  seemeth,  whether  the 
see  be  full  or  vacant.  For  in  the  13  or  14  Jac.  1,  in  the  case 
of  one  Pickover,  it  was  resolved  upon  this  statute  that  if  a 
bishopric  within  the  province  of  Canterbury  be  void,  and  so 
the  jurisdiction  be  devolved  to  the  metropolitan,  he  must  hold 
his  court  within  the  inferior  diocese,  for  such  causes  as  were 
by  the  ecclesiastical  law  to  be  holden  before  the  inferior  ordi- 
nary; and  the  prothonotaries  said,  it  had  been  so  formerly 
resolved.  But  a  little  before  this,  in  the  11  Jac.  1,  the  con- 
trary was  resolved,  that  is,  where  one  was  cited  out  of  his 
diocese  before  the  Archbishop  of  Canterbury  as  guardian  of  the 
spiritualties,  not  only  prohibition  was  denied,  but  it  was  fur- 
ther said,  that  if  he  had  been  cited  before  him  as  metropolitan, 
it  would  have  been  granted  upon  this  statute  {t). 

Or  peculiar  Jurisdiction^] — That  is,  whether  they  be  cited 
out  of  such  peculiar  to  the  Arches,  or  before  the  ordinary 
within  whose  diocese  the  peculiar  doth  lie.  And  Coke  said, 
that  if  a  man  be  sued  out  of  his  diocese,  yet  if  he  be  sued  within 
his  own  proper  peculiar,  he  is  not  within  this  statute  (tc). 

Where  he  shall  be  inhabiting.] — H.,  8  Jac.  1,  an  attorney 

(p)  Gibs.  1006 ;  Cartb.  33.  (r)  IChicheiler  v.  Donegal,  1  Add. 

{g)  TChichester  v.  Donegal,  1  Add.     19.] 
17 ;  3  Phill.  605 ;  Pnmkm3  v.  Deacle,        (f)  {Cooper  v.  Green,  2  Add.  454.] 
1  Hagg.  169.]  (0  Gibs.  1006. 

(tt)  Ibid. 
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uUhl§.  m  the  King's  Bench  was  sued  id  the  Arches  finra legaejr;  andj 
for  that  he  inhabited  in  the  diocese  of  Peterborough,  prohi- 
bition was  prayed  and  granted ;  because,  though  he  remained 
here  in  term  time,  he  was  properiy  inhabiting  within  the  jurts- 
diction  of  the  bishop  of  Peterborough  (y). 

But,  T.,  17  Csr.  2,  when  one  was  cited  into  the  ardideacon 
of  Canterbury's  court  for  not  coming  to  diurch  at  Biddsodoi 
in  the  county  of  Kent,  and  pleaded  that  he  was  an  inhabitant 
in  the  diocese  of  Chichester,  the  court  declared,  diat  if  a  aHOi 
be  cited  within  the  diocese,  diough  he  be  not  an  inhabiteiit 
there,  but  only  comes  there  to  trade  or  odi^rwise,  yet  this  is 
not  within  the  statute ;  and  that  if  it  were  otherwise,  thexe 
might  be  offences  committed  within  the  ecclesiastical  law  wlndi 
could  not  be  punished  at  all,  for  men  would  ofifend  in  one 
county  and  then  remove  into  another,  and  so  escape  with  im- 
punity (z). 

But  in  the  case  of  Westcote  v.  Harding y  E.,  15  Car.  £,  when 
the  suit  was  for  tithes  in  the  diocese  of  Sarum,  where  they  lay, 
and  prohibition  was  obtained  upon  this  statute  because  (he 
defendant  inhabited  in  London ;  the  court,  upon  notice  that 
the  suit  was  for  tithes,  granted  a  consultation,  and  dedand 
that  that  case  was  not  within  the  statute,  though  the  ccmtraxy 
seems  to  have  been  agreed,  T.,  9  Jae.  1,  in  the  case  of  Janet 
V.  JBot/er(a). 

M.,  1  Will.  8,  Woodward  v.  Makepeace  (b).  Woodward, 
who  lived  in  the  diocese  of  Litchfield  and  Coventry,  but  occu- 
pied lands  in  the  diocese  of  Peterborough,  was  there  taxed  in 
respect  of  his  land,  as  an  inhabitant,  towards  a  rate  for  new 
casting  of  the  bells,  and  because  he  refused  to  pay,  was  cited 
into  the  court  of  the  bishop  of  Peterborough,  and  libelled 
against  for  this  matter.  And  by  the  court,  tlus  is  not  a  cituig 
out  of  the  diocese,  for  he  is  an  inhabitant  where  he  occupies 
the  land  as  well  as  where  he  personally  resides. 

M.,  11  Will.  3,  Maehin  v.  Molton(c).  In  a  declaratioa  in 
attachment  upon  prohibition,  the  case  was,  that  the  plaintiff 
lived  in  Nottingham,  within  the  province  of  Yoric,  and  ^bfexe 
subtracted  tithes,  and  then  removed  into  Lincolnshire  within 
the  province  of  Canterbury.  Afterwards  be  happened  to  go  to 
York,  and  was  sued  there  in  the  court  of  the  archinsfaop  for 
the  subtraction  aforesaid,  and  had  a  prohibition  (m  the  statute 
for  citing  him  out  of  his  diocese.  But  at  last,  after  debate,  a 
consultation  was  awarded,  for  that  the  subtraction  of  tithes  is 
local,  and  by  the  statute  of  the  82  Hen.  8,  c  7,  must  he  sned 
before  the  ordinary  of  that  place  where  the  wrong  was  done ; 
otherwise,  in  cases  transitory,  where  the  action  follows  the  per- 
son of  the  offender :  and,  as  it  was  argued  by  the  counsel^  this 

(y)  Gibs.  1006 ;  2  BrowuL  12.  (6)  1  Salk.  164. 

(9)  Ibid.;  Hardr.  421.  (c)  2  Salk.  549;  Id.  Raf«i.458, 

(a)  Ibid. ;  1  Ley.  96 ;  2  Brvwal.  27.    534. 
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is  not  eking  <mt  of  his  diocese  within  the  statute,  because  the  mb«ls. 
diocese  where  he  IWes  hath  not  a  jurisdiction,  and  if  he  might 
not  be  eited  in  this  case,  the  thing  would  be  remediless  and 
dispunishable.  So,  if  a  peculiar  is  in  two  dioceses,  and  a  man 
who  dwells  in  one  of  the  dioceses  in  the  peculiar  is  cited  to  the 
court  of  the  peculiar  held  in  the  other  diocese,  this  is  not  citing 
out  of  the  diocese,  because  it  is  within  the  peculiar  (d), 

T.,  5  Ann.,  Witmett  v.  Lhyd  (e)«  A  dinerence  in  this  case 
was  taken  by  Holt,  Chief  Justice,  where  a  man  of  another 
diooese  is  taJ^en  flagranti  delicto :  he  said,  where  the  party 
goes  into  another  diocese,  and  is  commorant  there,  and  comes 
back  casually  into  the  first  diocese,  in  such  case  the  citation 
cannot  be  good ;  for  suppose  a  man  comes  casually  into  the 
diocese  of  London,  and  commits  a  crime  there,  and  then  goes 
back  to  the  diocese  where  he  dwells,  and  then  casually  comes 
to  London  again,  it  seemeth  that  he  cannot  be  here  cited ;  but 
if  he  had  been  cited  before  he  left  London,  then  that  would  be 
flagranti  delicto. 

immediate  Judge  or  'Ordinary  dare  not,  nor  toill  not,  con^ 
pent  the  Party, "] — In  Archbishop  Parker's  register,  we  find  tfie 
archlNshop  to  haye  put  benefices  in  another  diocese  under  se- 
questration, by  reason  of  the  negligence  of  the  ordinary ;  but 
tnis  is  an  act  only  of  voluntary  jurisdiction.  And  before  the 
Reformation,  we  find  the  archbishop  requiring  bishops  to  pro- 
ceed against  particular  persons  in  their  dioceses,  or  show  cause 
why  himself  should  not  proceed  (/). 

be  PartyJ] — If  the  cause  be  begun  before  the  archbishop, 
thongh  the  bishop  or  other  judge  (who  was  party  in  the  cause) 
dieth  whilst  it  is  depending,  and  so  the  occasion  ceaseth  upon 
which  it  was  first  brought  before  the  archbishop,  yet  he  being 
in  possession  of  it,  it  shall  not  be  removed  (^).  For  per  Dode- 
ridge,  J.,  by  the  civil  law  the  death  of  the  plaintifi*  or  defendant 
is  not  any  abatement  c(  the  libel,  but  they  have  a  revivor,  as  we 
a  resummons,  in  ravishment  of  ward ;  and  the  intent  of  the 
statute  is  not  that  such  a  cause  should  be  remanded,  whereby 
the  plaintiflr  should  lose  the  costs  of  his  suit. 

Make  Request  or  Instance  to  the  Archbishop,'] — M.,  19Car.S, 
in  die  case  of  Bolton  v.  Bolton,  prohibition  was  prayed  to  the 
Ardies  for  citing  out  of  the  diocese  of  Worcester,  and  day  given 
to  show  cause.  At  the  day,  the  plaintiff  in  the  Arches  showed 
letters  of  request  firom  the  Bishop  of  Worcester ;  to  which  it 
was  objected,  that  this  ought  not  to  come  in  upon  motion,  but 
onght  to  be  pleaded ;  for  the  statute  says,  they  shall  only  be 
admitted  where  the  civil  or  canon  law  doth  allow ;  and  there- 
fore it  is  a  matter  proper  to  be  argued,  that  the  court  may  be 

(lO  iSed  qufrt  in  titbe  and  pew  (t)  HoH'i  Rep.  e05. 

causes,  is  not  jurisdiction  founded  by  If)  Gibs.  1007. 

tfaeiwideMeaf  dwiobtmetoriirdia-  (g)  Ibid.;  Gra  Jac  488. 
tmbort— £•.] 
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S3  Hen.  8.  infoimecl  by  civilians^  whether  the  law  allows  it  or  not  in  the 
"""""""^  present  case.  But  prohibition  was  denied  in  the  King's  Bench 
and  in  the  Exchequer ;  in  both  which  courts  it  was  held  suffi- 
cient to  exhibit  the  letters  of  request  upon  motion,  without 
putting  the  party  to  plead.  Also  it  hath  been  ruled  upon  this 
statute,  that  the  archdeacon  cannot  send  a  cause  depending 
before  him  immediately  into  the  Arches ;  for  that  he  hath  no 
power  to  appoint  another  court,  but  only  to  remit  his  own  court, 
and  to  leave  it  to  the  next :  for  since  his  power  was  derived 
from  the  bishop,  to  whom  he  is  subordinate,  he  must  yield  it  to 
him  of  whom  he  received  it  (A).  [[See  "  Letters  of  Request^ 
ante,  p.  224. — Ed.)] 

In  Cases  only  where  the  Law  civil  or  canon  doth  affirm 
Execution  of  such  Request  or  Instance  of  Jurisdiction  to  be 
lawful.] — It  was  held  by  the  civilians,  in  the  case  of  Jones  v. 
Jones,  T.,  9  Jac.  1  (i),  that  it  was  absolutely  in  the  power  of 
the  ordinary  to  send  any  cause  to  the  archbishop  at  his  will, 
without  assigning  any  special  reason ;  for  which  they  cited  the 
authority  of  divers  canonists.  But  Hdbart  (and,  as  it  seemeth, 
the  court)  said,  that  to  expound  the  statute  thus,  to  wit,  that  the 
ordinary  may  at  his  will  and  pleasure  send  the  subject  from  one 
end  of  the  kingdom  to  another  without  cause,  was  both  against 
the  letter  of  the  statute,  and  did  utterly  elude  it ;  that  the  pur- 
pose of  the  law  was,  to  provide  for  the  ease  of  the  subject  more" 
than  for  the  jurisdiction  of  the  ordinary,  which  appears,  in  that 
there  is  action  given  to  the  subject  and  penalty  to  the  king  for 
the  vexation,  but  none  to  the  ordinary;  and  that  this  very  clause 
says,  it  is  to  be  done  in  cases  only  which  the  civil  or  canon  law 
alloweth ;  which  would  be  a  vain  restriction,  if  it  were  left  as 
general  as  before,  that  is,  if  it  were  lawful  or  tolerable  in  all 
cases,  without  cause. 

For  Causes  of  Heresy.] — In  the  case  oiPelling  v.  Whiston{k), 
H.,  8  Ann.,  which  was  a  cause  of  heresy.  Dr.  Felling  appealed 
to  the  Delegates  from  a  refusal  on  the  part  of  the  dean  of  the 
Arches,  to  cite  Mr.  Whiston  before  him,  upon  letters  of  request 
from  Dr.  Harwood,  commissary  of  the  exempt  and  peculiar 
jurisdiction  of  the  dean  and  chapter  of  St.  Paul's.  The  ground 
of  the  dean's  refusal  was,  that  letters  of  request  from  Dr.  Har- 
wood did  not  lie  before  him,  because  in  a  case  of  heresy  the 
bishop  of  the  diocese  hath  jurisdiction  in  places  otherwise  ex- 
empt within  his  diocese ;  and  notwithstanding  the  statute  of 
citations,  an  heretic  may  be  cited  to  appear  before  him  upon 
letters  of  request  from  the  judge  of  the  peculiar;  heresy  being 
none  of  the  five  cases  in  which  a  person  may  be  cited  out  of  the 
diocese  or  peculiar  jurisdiction  within  which  he  dwells. 

For  Probate  of  any  Testament.]— In  Hughes's  case,  M.,  11 
Jac.  1  (Z),  where  one  who  dwelt  in  Somersetshire  had  made 

(h)  Gibs,  1007;  1  Lev.  225.  (k)  Gibs.  1007:  Comyna,  199. 

(i)  Gibs.  1007;    Hob.   185;    2        (/)  Gibs.  1007;  Godb.  214. 
BrownL  27. 
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his  will^  and  his  executors  were  libelled  against  in  the  Arches;    a3Hc«.  8. 
it  was  said  by  Justice  Warburton  to  have  been  agreed  by  all 
the  justices,  that  the  exception  in  this  statute  doth  only  extend 
to  probate  of  wills  ;  and  prohibition  was  awarded. 

But  in  the  24  8c  25  Car.  2,  where  one  was  cited  out  of  the  dio- 
cese, to  answer  a  suit  for  a  legacy,  into  the  prerogative  where 
the  will  had  been  proved,  prohibition  was  denied,  because  there 
the  executor  must  give  account  and  be  discharged  (m). 

And  by  Holt,  Chief  Justice,  in  the  case  of  Machin  v.  Molton^ 
E.,  11  Will,  (n),  if  a  will  be  proved  in  the  Prerogative  Court 
of  Canterbury,  a  suit  upon  it  for  a  legacy  must  be  in  the  Arches, 
which  is  the  provincial  court,  though  the  party  lives  in  another 
diocese. 

And  in  the  case  of  Edgworth  v.  Smalridge,  M.,  3  Geo.  2(o), 
where  the  case  was,  that  a  prohibition  was  prayed  to  a  suit  for 
a  legacy  in  the  Arches  against  the  executor,  for  that  he  was 
cited  out  of  his  diocese,  and  it  appeared  that  the  testator  having 
bona  notabilia  in  several  dioceses,  his  will  was  proved  in  the 
Prerogative  Court  of  Canterbury ;  for  the  defendant  it  was  in- 
sisted, that  the  exception  of  the  probate  of  wills  draws  aAer  it 
necessarily  an  exception  of  suits  arising  upon  such  wills  proved; 
that  the  statute  is  an  affirmance  of  the  canon  law ;  that  by  the 
canon  law,  a  will  cannot  be  proved  in  the  Arches,  nor  can  lega- 
cies be  sued  for  in  the  Prerogative  Court,  which  is  a  point 
mistaken  by  the  reporters,  who  say  the  legacy  must  be  sued 
for  where  the  will  is  proved;  both  the  Prerogative  and  the 
Arches  are  within  the  archbishop's  jurisdiction  ;  and  if  the  le- 
gatee is  not  suffered  to  sue  in  the  Arches,  he  can  sue  no  where. 
And  the  court  denied  the  prohibition. 

Where  two  are  executors,  and  one  of  them  lives  in  the  dio-  Prohibited  by 
cese  of  London,  and  the  other  in  one  of  the  peculiars  of  the  ^*"**"' 
Arches,  the  suit  against  them  as  executors  shall  be  in  the 
Arches  (p).     [[See  tit.  J3lrc||€0,  vol.  i.] 

By  Can.  94,  "  No  dean  of  the  Arches,  nor  official  of  the 
archbishop's  consistory,  nor  any  judge  of  the  audience,  shall  in 
his  own  name,  or  in  the  name  of  the  archbishop,  either  ex  offi- 
cio or  at  the  instance  of  any  party,  originally  cite,  summon,  or 
any  way  compel,  or  procure  to  be  cited,  summoned,  or  com- 
pelled, any  person  which  dwelleth  not  within  the  particular 
diocese  or  peculiar  of  the  said  archbishop,  to  appear  before  him 
or  any  of  them,  for  any  cause  or  matter  whatsoever  belonging 
to  ecclesiastical  cognizance,  without  the  licence  of  the  diocesan 
first  had  and  obtained  in  that  behalf,  other  than  in  such  par- 

(tn)  1  Ventr.  233.    [But  there  must  ante, — £d.] 

be  an  error  in  the  report,  as  a  suit  for  (n)  Ld.  Haym.  453. 

a  legacy  must  be  in   the  Arches;  (o)  Fitz-Gib.  110. 

though  one  for  an  inventory  and  ac-  (p)  Gibs.  1005 ;  1  Roll.  Rep.  328. 

count  may  be  in  the  Prerogative.    See  [It  can  only  be  for  a  legacy  .—En.] 
title  flIrctM,  and  General  Part, 
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ticular  cases  only  as  are  expressly  excepted  and  reserved  in 
and  by  a  statute  23  Hen.  8,  c.  9.  And  if  any  of  the  said  judges 
shall  offend  herein,  he  shall  for  every  such  oflfence  be  sus- 
pended from  the  exercise  of  his  office  for  the  space  of  three 
whole  months/' 

By  the  ancient  canon  law,  the  Archbishop  of  Canterburyt 
although  not  as  archbishop,  yet  as  legate  of  the  pope,  had  a 
right  to  cite  persons  out  of  any  diocese  before  him  in  his  court 
of  audience,  originally,  as  well  as  upon  appeal  (9). 
Bctanoftbe  5.  Return  OP  CiTATioN.] — The  rctum  of  the  citation  is 
■^eMbe  either  personally  in  court  by  him  who  executed  the  same,  who 
old  Law.  certifieth  and  maketh  oath  how  and  in  what  manner  the  defendant 
was  cited ;  or  else  it  is  by  authentic  certificate,  which  is  a  kind 
of  solemn  writing,  drawn  or  confirmed  by  some  public  authority, 
and  ought  chiefly  to  contain  the  name  of  the  mandatory  or  per- 
son to  whom  it  is  directed,  and  the  name  of  the  judge  who  di- 
rected the  same,  with  his  proper  style  and  title ;  likewise  the 
day  and  place  in  which  the  defendant  was  cited,  and  the  causes 
for  which  he  is  cited ;  in  testimony  whereof,  some  authentical 
seal  ought  to  be  put  to  it,  of  some  archdeacon,  official  commis- 
sary, or  rural  dean;  and  it  ought  to  express  that  they  set  their 
seal  thereunto  at  the  special  instigation  and  request  of  the  man- 
datory. To  all  which  certificates,  in  all  causes,  as  much  credit 
is  given  as  if  the  mandatory  had  personally  made  oath  of  the 
execution  thereof. 

But  these  authentic  certificates  are  now  but  seldom  used, 
unless  when  the  mandatory,  by  reason  of  the  distance,  cannot 
conveniently  appear  to  make  oath  (r). 

Concerning  tnis  return  of  the  citation,  it  is  ordained  by  the 
aforesaid  constitution  of  Otho,  that  **  the  person  by  whom  the 
citation  shall  be  executed  shall  not  omit  to  certify  to  the  judge 
what  he  shall  have  done  in  the  execution  thereof." 

And  by  the  aforesaid  constitution  of  Othobon :  ''  He  to  whom 
the  citation  shall  be  committed,  when  he  hath  faithfully  executed 
the  same,  shall  make  certificate  thereof  according  to  the  form  of 
Others  constitution  aforesaid;  otherwise  no  credit  shall  be  given 
to  a  citation  which  shall  appear  to  have  been  otherwise  made, 
nor  shall  any  process  be  directed  thereupon  for  the  person  so 
said  to  be  cited." 

And  by  a  constitution  of  Archbishop  Peccham  :  "  Whereas 
some  rural  deans  are  defamed  for  diabolical  craft  in  citations, 
selling  certificates  thereof  for  money  to  fraudulent  men,  when 
no  notice  of  the  citation  is  given  to  the  party  concerned,  either 
before  making  the  certificate  or  afterwards,  and  so  the  innocent 
is  condemned ;  for  the  cure  of  this  we  do  ordain,  that  no  cer- 
tificate shall  be  delivered  to  any  person,  nor  otherwise  granted 
under  the  seal  of  a  rural  dean,  until  the  same  shall  have  been 

(9)  Oibfl.  iocs ;  X.  1, 30, 1.  (r)  Conset.  28 ;  1  Oaght.  60,  51. 


publicly  read  upon  some  solemn  dayi  during  the  solemnities  of  §^<^^^  ^ 
the  mass,  in  the  church  where  the  person  cited  dwelleth  or  nnder  um 
hath  his  most  usual  abode :  adding  moreover,  that  the  person  ^  ^^* 
dted  shall  have  sufficient  space  allowed  to  him,  that  he  may 
conveniently  appear  at  the  time  and  place  appointed ;  and  if  in 
some  cases  they  are  so  straitened  for  time  that  there  is  no  room 
for  delay,  then  the  citation  being  first  publicly  made  before  wit- 
nesses, the  certificate  shall  be  given  in  the  church  or  in  some 
public  place  before  credible  witnesses,  so  as  that  the  day  of  the 
citation,  and  the  place  where,  shall  be  expressed  in  the  certifi- 
cate.    And  in  no  wise  shall  the  certificate  be  made  before  the 
citation.     And  the  deans  rural  shall  make  oath  for  their  faithful 
performance  hereof,  in  the  episcopal  svnod  every  year  («)/' 

Until  the  same  shall  have  been  publicly  read.] — That  is,  the 
certificate ;  which  ought  to  contain  the  tenor  of  the  mandate^ 
and  the  form  and  manner  of  the  execution  thereof  (0* 

Upon  some  solemn  Day.] — That  is,  some  Sunday  or  holi-' 
day  (m). 

Jhiring  the  solemnities  of  the  Mass,^ — Immediately  after 
the  offertory  (x). 

In  the  Church  where  the  Person  cited  dwelleth.'] — Or  pa- 
rochial chapel  (y). 

That  there  is  no  room  for  delay.} — That  is,  for  delaying 
the  certificate  dll  the  next  high  mass(2r). 

Or  in  some  public  Place.] — Which  may  be  nearer  than  the 
church ;  as  in  a  market  or  fair,  or  other  place  of  public  con- 
course (a). 

In  the  Episcopal  Synod  every  Year.] — Lindwood  supposeth 
the  reason  of  this  might  be,  that  new  deans  were  yearly 
elected ;  however  the  canon  supposeth,  that  the  bishop  every 
year  held  his  synod(£). 

TAccording  to  modem  practice,  a  certificate  of  the  service  Jf«Jj™ 
of  the  citation  is  endorsecl  on  that  instrument,  setting  forth         ^* 
the  day  and  place  of  its  service  on  the  party,  sij^ned  by  the 
person  who  served  it :  an  affidavit  of  the  truth  of  the  certifi** 
cate  is  also  endorsed  upon  the  instrument. 

[^6.  Forms. — Form  of  Citation  in  the  Consistory  Court  of 
London^  in  a  perturbation  of  Seat  or  Pew» 

,  [**  C  by  dwme  permissUmf  Bishop  of ,  to  all  and  singular 

clicks  and  literate  persons  whomsoever  and  wheresoever  in  and  through'^ 
out  our  whole  diocese  of  ^ — ,  greeting:  We  do  hereby  authonxei 
empower  and  strictly  enjoin  and  command  youy  jointly  and  severally ^ 

peremptorily  to  dte  or  cavue  to  be  cited  J.  f.  of ,  in  the  parish  of 

,  in  the  county  qf ,  within  our  diocese  of ,  to  appear 

before  the  worshipful  ■    ■    ,  doctor  of  laws,  our  vicar^general  and 

(t)  Liodw.  81.  (m)  lUd.  81.        (y)  Lind.  81.     (a)  LiixL  83. 

(0  Ibid.  82.  («)  Ibid.  («)  Ibid.  82.       (h)  Johns.  PsMh. 
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official  principal  of  our  Consislorial  aud  Episcopal  Court  of  London 
lawfully  constituted^  his  surrogate^  or  some  other  competent  judge  in 
this  behalf  in  the  common  hall  of  Doctors'  Commons^  situate  in  the 
parish  of  Saint  Benedict,  near  Paul's  Wharf  London,  and  place  of 

judicature  there,  on  the day  after  he  shall  have  been  served  with 

these  presents,  if  it  be  a  general  session,  by-day,  or  additional  court 
day  of  our  said  Consistorial  and  Episcopal  Court  of  London  ;  other- 
wise  on  the  general  session,  by-day,  or  additional  court  day  of  our  said 
court  then  next  ensuing,  at  the  hour  of  the  sitting  of  the  court,  and 
there  to  abide,  if  occasion  require,  during  its  continuance,  then  and 
there  to  answer  to  J.  J.  B.,  of  the  parish  of  — -,  in  the  county  of 

f  in  a  certain  cause  of  perturbation  of  seat  or  pew  in  the  parish 

church  of  •  aforesaid  ;  and  further  to  do  and  receive  in  this  behalf 
as  unto  law  and  justice  shall  appertain,  under  pain  of  the  law  and  con- 
tempt thereof,  at  the  promotion  of  the  said  J.  /.  B. ;  and  what  you  shall 
do  or  cause  to  be  done  in  the  premises  you  shall  duly  certify  our  vicar- 
general  and  official  principal  aforesaid,  his  surrogate  or  other  com- 
petent judge  in  this  behalf,  together  with  these  presents.    Dated  at 

the  ■■  day  of ,  in  the  year  oj  our  Lord ,  and  in 

the  '         year  of  our  translation, 

{Seal)  T.  B.  Proctor. 


\^Citatian  in  the  Consistory  Court  of  London  for  Church 
JRatCf  in  a  Suit  promoted  by  Churchwardens  against  Pa- 
rishioners. 

[*'  C.  by  divine  permission,  bishop  of ,  to  all  and  singular 

clerks  and  literate  persons  whomsoever  and  wheresoever  in  and  through- 
out our  whole  diocese  of ,  greeting:    We  do  liereby  authorize, 

empower  and  strictly  enjoin  and  command  you,  jointly  and  severally, 
peremptorily  to  cite  or  cause  to  be  cited  M.  F,  and  C.  F,  respectively 

parishioners  and  inhabitants  of  the  parish  of ,  in  the  county  of 

,  and  diocese  of ,  to  appear  personally  or  by  their  proctor  or 

proctors  duly  constituted,  before  ,  our  vtcar-general  and  (Official 

principal  of  our  Consistor'uil  and  Episcopal  Court  of lawfully 

constituted,  his  surrogate,  or  some  other  competent  juage  in  this  behalf, 
in  the  common  hall  of  Doctors*  Commons,  situate  in  the  parish  of  Saint 
Benedict,  near  PauVs  fVharf  London,  and  place  of  judicature  there, 
on  the  third  day  after  they  shall  have  been  served  with  this  citation,  if 
it  shall  be  a  general  session,  by-day,  or  extra  court  day  of  our  said 
court,  or  otherwise  on  the  genei'al  session,  by-day,  or  extra  court  day 
then  next  following,  at  the  hour  of  ten  o  clock  in  the  forenoon,  and  then 
to  exhibit,  if  occasion  require,  during  the  sitting  of  the  said  courts  then 
and  there  to  answer  to  If.  G.  andC,  G,,  the  churchwardens  of  the 

aforesaid  parish  of ,  in  the  county  of  and  diocese  aforesaid,  in  a 

certain  cause  of  subtraction  of  church  rate  or  church  rates,  and  further 
to  do  and  receive  as  unto  law  and  justice  shall  appertain,  under  pain 
of  the  law  and  contempt  thereof,  at  the  promotion  of  the  said  H.  G, 
and  C.  G, ;  and  what  you  shall  do  or  cause  to  be  done  in  the  premises 
you  shall  duly  certify  our  vicar-general  and  official  principal  t^oresaid, 
his  surrogate,  or  some  other  competent  judge  in  this  behalf,  together 

with  these  presents.    Dated  at  — ,  the day  of^^^,  in  the 

^year  of  our  Lord , 

',  Proctor,    (l,  s.) 
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3.  Libel  ]jind  Allegation.} 

A  libel  (t)  is  a  declaration  or  charge,  drawn  up  in  writing,  {^!2".'^^'* 
on  the  part  of  the  plaintiff,  unto  which  the  defendant  is  obliged 
to  answer  (A). 

For  when  the  defendant  appeareth  upon  the  citation,  then 
the  libel  ought  to  be  exhibited  by  the  plaintiff,  and  a  copy  of 
it  delivered  to  the  defendant  (/). 

To  which  purpose  it  is  enacted  by  the  statute  of  the  2  sutoicUw 
Hen.  5,  c.  3,  as  follows :  "  Forasmuch  as  divers  of  the  king's  "^"' 
liege  people  be  daily  cited  to  appear  in  the  Spiritual  Court  be- 
fore spiritual  judges,  there  to  answer  to  divers  persons  as  well 
of  things  which  touch  freehold,  debt,  trespasses,  covenants,  and 
other  things,  whereof  the  cognizance  pertaineth  to  the  court  of 
our  lord  the  king,  as  of  matrimony  and  testament ;  and  when 
such  persons  so  cited  appear  and  demand  a  libel  of  that  which 
against  them  is  surmised  to  be  informed,  to  give  their  answer 
thereunto,  or  otherwise  to  purchase  of  our  lord  the  king  a  writ 
of  prohibition  according  to  their  case ;  which  libel  to  them  is 
denied  by  the  said  spiritual  judges,  to  the  intent  that  such  per- 
sons should  not  be  aided  by  any  such  writ,  against  the  law,  and 
to  the  great  damage  of  such  persons  so  impleaded :  our  said 
lord  the  king,  by  the  advice  and  assent  of  tne  lords  spiritual 
and  temporal,  and  at  the  request  and  instance  of  the  commons, 
hath  ordained  and  established,  that  at  what  time  the  libel  is 
grantable  by  the  law,  it  mag  be  granted  and  delivered  to  the 
party  tmthout  any  difficulty  J* 

A  Libel  of  that  which  against  them  is  surmised,'] — In  the 
second  year  of  King  James  the  First,  all  the  justices  of  England 
were  assembled,  for  their  opinion  (among  other  points)  con- 
cerning the  extent  of  this  statute ;  whether  it  related  only  to 
proceedings  between  party  and  party,  or  also  to  proceedings 
ex  officio,  and  their  resolution  hereupon  is  differently  related. 
Croke's  report  of  it  is,  that  the  statute  is  intended,  where  the 
ecclesiastical  judge  proceeds  ex  officio  and  ore  tenus  ;  whereas 
More  and  Noy  say,  it  was  unanimously  resolved,  that  the  sta- 
tute intended  only  proceedings  between  party  and  party,  and 
not  proceedings  ex  officio  and  ore  tenus  {m). 

From  this  variety  of  reports  concerning  the  resolutions  of 
the  justices  at  that  time,  hath  sprung  a  like  variety  in  the  sub- 
sequent judgments  upon  this  head.  In  the  13  Jac.  1,  where  the 
High  Commission  proceeded  not  by  way  of  libel  but  by  articles, 
it  was  resolved,  that  the  articles  were  in  the  nature  of  a  libel, 
and  so  within  the  intent  of  the  statute :  in  like  manner  in  the 
27  Car.  2,  where  the  case  was  concerning  articles  of  present- 

(»)  Ubellut,  a  little  book,  or  articles        (/c)  Gibs.  1 009. 
drawn  out  into  a  formal  allegation.        (/)  Wood,  Civ.  L.  318. 
3  Black.  Com.  99.  (m)  Gibs.  1009. 
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«««j"*«i^^   menty  it  was  adjudged  that  a  copy  ought  to  be  delivered,  as 
*"  well  on  articles  of  presentment  as  on  other  libels,  and  that  the 

reading  the  presentment  to  the  party  is  not  suflScient.  And 
before  that,  in  the  20  Car.  2,  in  the  case  of  Taylor  v.  Srawn, 
the  court  resolved,  that  this  statute  extends  where  the  proceed- 
ing in  the  Ecclesiastical  Court  is  ex  officio,  as  well  as  between 
party  and  party ;  and  that  the  report  of  More  is  ill  reported, 
for  Croke  is  contrary  (n). 

On  the  other  hand,  not  only  More  and  Noy  concur  in  their 
reports  of  the  resolution  as  abovesaid,  but  so  late  as  the  16 
Car.  2,  in  the  case  of  Scurr  v.  Burrell  (that  is,  but  four  years 
before  the  above-mentioned  case  of  Taylor  v.  Brown),  the 
court  agreed,  that  where  the  libel  is  ex  officio  judicis,  the  judge 
is  not  bound  to  give  a  copy  within  this  statute,  but  only  where 
it  is  between  party  and  party  (o). 

But  after  all  it  seemeth  somewhat  strange  that  there  should 
be  so  much  difficulty  about  this  matter.  It  is  plain  enough 
that  More  and  Noy  report  the  resolution  right,  and  that  in 
Croke  it  hath  been  nothing  but  a  slip  of  the  pen,  or  error  in 
the  impression.  It  is  sufficiently  evident,  from  the  words  of 
the  statute  itself,  that  proceedings  betwixt  party  and  party  are 
by  no  means  intended  to  be  excluded ;  for  it  reciteth  that  per- 
sons are  daily  cited  to  appear  in  the  Spiritual  Court  to  answer 
to  divers  persons  ofthinas  which  touch  freehold,  debt,  trespass, 
and  the  lihe,  all  of  which  concern  matters  between  party  and 
party ;  the  only  doubt  was,  whether  it  should  extend  also  to 
proceedings  ex  officio,  and  the  case  there  was,  that  the  high 
commissioners  had  deprived  certain  puritan  ministers,  pro* 
ceeding  against  them  ex  officio,  being  ore  tenus  convocati.  And 
Croke  says  (Cro.  Jac.  37),  that  all  the  justices  held,  that  they 
were  lawfully  so  deprived :  and  then  the  justices  being  asked, 
whether  a  prohibition  be  grantable  against  the  commissioners 
upon  this  statute,  if  they  do  not  deliver  a  copy  of  the  libel  to 
the  party ;  Croke  says,  that  they  all  answered  that  the  statute 
teas  intended  where  the  ecclesiastical  judge  proceeds  ex  officio 
et  ore  tenus :  but  to  make  it  consistent  with  what  went  before, 
he  must  have  meant  to  say,  that  the  statute  is  ''  not''  intended 
where  the  ecclesiastical  judge  proceeds  ex  officid  et  ore  tenus. 
And  the  nature  of  the  case  requires  it ;  for  they  all  held,  that 
the  ministers  were  lawfully  deprived,  and  it  is  certain  in  that 
case  they  had  no  copy  of  the  libel  given  them,  for  there  was  no 
libel. 

Nevertheless,  the  law  hath  since  been  held  to  be  otherwise : 
for,  M.,  2  Ann.,  it  was  held,  that  a  prohibition  lieth  for  denying 
a  copy  of  the  libel  to  any  Ecclesiastical  Court ;  for  the  eccle- 
siastical jurisdiction  is  limited ;  and  the  party  ought  to  know 
whether  the  matter  be  within  their  jurisdiction,  and  how  to 

(ft)  Gibg.  1009.  (o)  Ibid. 
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answer.  And  Holt,  Chief  Justice,  said,  that  it  was  fonnerly  ^*^p  ^**y 
held  by  all  the  judges  of  England,  that  when  there  was  a  pro*  ^* 
ceeding  ex  officio  in  the  Ecclesiastical  Court,  they  were  not 
bound  to  give  the  party  a  copy  of  the  articles  (o) :  but  the  law  is 
otherwise ;  for  in  such  case,  if  they  refuse  to  give  a  copy  of 
the  articles,  a  prohibition  shall  go  until  it  be  given.  And 
accordingly  in  this  case  a  prohibition  was  granted  by  the 
court  (p). 

But  after  a  copy  is  given,  the  prohibition  ipeo  facto  is  dis- 
charged, without  any  writ  of  consultation  issued  (7). 

At  what  lime  the  Libel  is  grantable  by  the  Zai0.]«—Tbere« 
fore  this  statute  was  not  introductory  of  a  new  law,  but  only 
an  affirmance  of  the  common  law  (r). 

It  may  be  granted  and  delivered  to  the  Party. "] — In  the  case 
of  Syme  v.  Seltoood,  M.,  £7  Car.  2,  when  the  Ecclesiastical 
Court  declared,  that  proclamation,  or  reading  with  an  audible 
voice  in  court,  was  a  delivery ;  a  prohibition  was  granted  by 
the  temporal  court,  unless  cause  showed  («). 

Without  any  difficulty,] — And  if  a  copy  of  the  libel  is  not 
delivered,  there  is  a  writ  in  the  register  to  compel  the  delivery 

of  it(0. 

Fitzherbert  saith,  ^*  If  a  man  be  sued  in  the  Spiritual  Court, 
and  the  judges  there  will  not  grant  unto  the  defendant  a  copy 
of  the  libel,  then  he  shall  have  a  prohibition  directed  unto 
them  for  to  surcease,  until  they  have  delivered  a  copv  of  the 
libel  (ti).  Which  prohibition  the  more  modem  books  have  put 
under  these  two  limitations ;  first,  that  before  it  is  granted  an 
oath  be  required  of  the  denial  of  the  libel  (;r) ;  and  secondly, 
that  it  shall  not  be  granted  at  all,  if  the  appeal  is  made  for  such 
denial  (as  for  a  gravamen),  from  an  inferior  to  a  superior  court, 
because  the  party  hath  his  election,  and  hath  chosen  another 
remedy  (yV 

To  the  remedy  by  way  of  prohibition,  Fitzherbert  adds,  that 
"  the  defendant  may  have  an  action  against  them  upon  this 
statute,  if  thev  will  not  deliver  the  copy  of  the  libel,  whether 
the  cause  of  the  libel  be  a  spiritual  cause  or  not  (z).*' 

[[The  same  principles  of  law,  ais  to  the  form  and  substance  Principiea  or 
of  these  pleas,  govern  both  libel  and  allegation ;  the  allega^  Ji\iJjy^J| 
tion  being,  as  has  been  shown,  an  answer  to  the  libel,  and  in  Allegation. 


(o)  rrhe  Church  Diwnpline  Act, 
3  &  4  Vict.  c.  86,  expressly  provides 
that  a  copy  of  the  articles  shall  be 
given  to  the  accused  clerk ;  see  this  act 
under  title  9ribtlege9  anH  Vie^txainU 
of  tl^e  ClfrtV.     See  poMt^  Artickt.'] 

(p)  Anon,  2  Salk.  553.  In  this 
case  a  prohibition  shall  go  guousgue 
ihey  deliver  a  copy.    Raym .  99 1 . 

(q)  Gib0.1OlO;  6  Mod.  308. 

(r)  Gibs.  1009. 


!: 


[s)  8  Keb.  565. 

(0  Gibs.  1010;  Reg.  58. 

(u)  F.  N.  B.  43.  [Anon.  2  Salk. 
553  ;  Lord  Raym.  991,  ace.  but  not 
to  Admiralty,  ibid,  and  Com.  Dig. 
Prohibition  (D)  ;  Admiralty  (F  9).] 

(;r)  lAnon.  1  Vent.  252.] 

(y)  Gibs.  1010 ;  ISymi  V.  Selwood, 
3  Keb.  565.] 

(jr)  Gibs.  1010;  F.N.&43R 
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Delay  to 
admit  Libel. 


certain  causes,  such  as  church  rates,  frequently  altogether 
omitted.  It  often  happens  that  the  court  admits  part  of  an 
allegation  and  rejects  part,  or  orders  the  whole  or  part  to  be 
reformed.  The  court  (2:)  will  sometimes,  and  in  particular 
cases,  delay  the  admission  of  a  libel,  in  order  to  allow  the 
party  charged  an  opportunity  of  stating  any  special  matter  in 
the  way  of  protest,  to  induce  the  court  to  decline  further  pro- 
PriDciDie  ftti  cecdings  in  the  case.  The  principle  qui  ponit  fatetuVj  that  is, 
ptmu/atetur.  ^j^^^  j^^  ^y^^  ^^^  ^p  ^  ^^^^  jg  jjound  by  it,  is  invariably  held  in 

the  Courts  at  Doctors'  Commons  (a).  The  contents  of  a  libel 
or  allegation  are  to  be  presumed,  in  the  first  instance^  to  be 
true,  being  admitted  in  order  to  proceed  to  proof;  and  this 
maxim  has  been  found  in  practice  to  be  very  beneficial  to 
suitors  {b)y  for  if  the  facts  alleged  in  the  plea  would  not,  if  sub- 
stantiated by  evidence,  entitle  the  party  propounding  them  to 
the  relief  he  prays,  the  cause  is  stopped  in  limincy  and  all  fiir- 
ther  expense  is  saved  (c).  But  the  maxim  does  not  go  the 
length  of  supposing  every  syllable  alleged  to  be  true.  Aver- 
ments distinctly  pleaded  as  facts  must  be  assumed  to  be  proved ; 
but  averments  of  an  inferential  and  argumentative  character, 
and  which  should  not  be  lavishly  introduced,  are  to  be  taken 
only  as  true  to  the  extent  that  the  inferences  themselves  can 
What^a  Libel  fairly  be  drawn  from  the  circumstances  pleaded  as  facts.  Minor 
circumstances  may  be  admitted  to  proof  on  occasions  where 
they  may  illustrate  other  and  important  facts.  But  these  cir- 
cumstances must  not  be  light  or  trifling ;  they  should  be  of 
the  same  character  as  the  principal  charges,  though  not  to  the 
same  extent  (cf )•  The  specific  proof  must  not  be  set  forth  in 
the  libel,  as  well  as  the  general  averment  of  the  charge,  the 
former  is  obtained  by  the  examination  of  witnesses  on  the 
latter ;  thus  where  a  libel  pleaded  an  act  of  adultery  between 
two  persons  in  one  article,  and  in  another  that  a  certain  third 
person  was  in  the  house  and  could  depose  to  it,  the  judge 
ordered  this  latter  averment  to  be  struck  out  of  the  libel  (e). 
In  a  suit  for  subtraction  of  a  church  rate  made  under  the  Church 
Building  Acts,  it  has  been  held  that  the  libel  must  show  on  the 
face  of  it  that  the  requisites  of  these  acts  have  been  complied 
with  (/).  The  best  general  rule  for  these  pleas  is,  that  they 
should  be  compressed  as  far  as  may  be  consistent  with  a  per- 
spicuous exposition  of  the  leading  facts  of  the  case,  and  all 
unnecessary  verbiage  is  to  be  avoided,  as  tending,  in  however 


Inferential 
▲vcrffleoii. 


tboald  COB 
tain. 


(j^)  [Briggf  v.  MorgaUf  3  Phill. 
325 ;  2  Consist  328.] 

(fl)  {Grant  v.  Grant,  Feb.  24tli, 
1840,  Jud.  Com.  of  Privy  Council.] 

(6)  IThorold  v.  Thorold,  1  Pliill. 
1,  n.;  Croft  v.  Croft,  3  Hagg.  311.] 

(r)  [An  exception  should  be  made 
in  cases  of  pedipee,  for  in  these  a 
party  is  not  enlitled  to  see  the  adverse 


?lea  till  he  has  set  forth  his  own. — 
lutherford  v.  MauU,  4  Hagg.  238.-— 
Ed.] 

(d)  [  tJeeld  v.  Neeld,  4  Hagg.  266  ; 
Montgiort  v.  Moniefiore,  2  Add.  354.1 

(e)  IGlegg  V.  Gleggt  Consist,  of 
London,  Tnnity  Term,  1841.] 

(/)  IBlunt  and  Fuller  v.    Har- 
ujood,  I  Curteis,  648.] 
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trifling  a  degrecj  to  increase  the  expense  of  the  parties  con- 
testing the  suit  (g).  Objections  (which  bear  some  resemblance  objcciioat  le 
to  a  demurrer  at  common  law)  to  an  allegation  must  lie  either  ^^''s**'^ 
against  its  form  or  its  substance:  against  the  latter^  if  the 
asserted  facts  being  proved  (^)  would  not  avail  their  assertor ; 
against  the  former,  when  the  statements  are  too  diffiise  or 
irrelevant  to  the  issde(A)y  or  such  as  are  in  their  nature  in- 
capable of  proof.  Very  recently  the  Judicial  Committee  of 
the  Privy  Council  rejected  an  article  in  an  allegation  which 
charged  the  wife  with  the  commission  of  adultery,  but  did  not 
allege  the  adultery  to  have  been  committed  at  any  time  or  place 
or  under  any  circumstances  whatever  capable  of  proof(t).  To 
the  objection  of  irrelevancy  of  issue,  it  is  a  good  defence  to 
show  that  the  statements  complained  of  are  strictly  historical 
to  the  issue,  and  especially  in  cases  where  fraud  is  charged  £"^^^ 
in  the  allegation  objected  to.  In  this  case  a  latitude  of  ^"  * 
pleading  is  allowed  hardly  to  be  conceded  in  any  other  in- 
stance ;  because  cases  of  fraud,  if  tolerably  well  concerted,  are 
generally  speaking  only  to  be  detected  and  defeated  by  induc- 
tions of  particulars,  many  perhaps  apparently  trivial,  the  ex- 
clusion of  which  would  aiford  the  contriver  of  the  fraud  his 
best  chance  of  impunity  ;  in  such  a  case  it  is  difficult  to  sav 
that  any  facts  bear  too  slightly  upon  the  points  at  issue  which 
bear  at  all ;  for  facts  are  of  course  not  pleadable  which  are 
wholly  immaterial  or  irrelevant  (A).  If  the  court  feels  any 
doubt  as  to  the  admissibility  of  an  allegation,  its  inclination  is 
to  decide  in  the  affirmative  (/).  An  allegation  cannot  be  offered  Soppie- 
after  the  depositions  are  seen  (m) ;  but  the  whole  substantive  i^ion^*' 
case  of  a  party  should  be  at  once  brought  before  the  court ; 
but  where  it  can  be  clearly  proved  that  the  facts  could  not 
have  been  sooner  pleaded,  that  they  are  noviter  perventa  to 
the  knowledge  of  the  parties,  a  supplemental  allegation  may  be 
given  in  (n),  especially  where,  in  matrimonial  causes,  there  has 
been  a  sentence  of  failure  of  proof  {o),  which  is  not  considered 
as  a  definitive  decision,  but  according  to  the  rule  of  the  canon 
law(/)),  non  transit  sententia  in  rem  judicatam  contra  matrix 
monium ;  but  the  party  may  give  supplemental  proof,  and  so 


C/")  ISandfordv,  Vavghan,  1  Phill. 
49.] 

{g)  [Mont'efiore  v.  Montefiore^  2 
Add.  354.] 

(A)  [Bird  V.  Bird,  1  Lee,  531 ; 
Moore  v.  Hackei,  2  Lee,  86 ;  Brad- 
difll  V.  Jehetiy  1  Lee,  568.] 

(i)  [Moore  V.  iVfooru, Feb.  6,1840.] 

{k)  [See  Sir  J.  NichoH's  judgment 
in  Locke  v.  Denner,  1  Add.  356, 357.] 

(/)  [Molony  v.  Molonvy  2  Add. 
249;  Croft  v.  Croft,  3  Hagg.  311 ; 
Dew  V.  Clarke,  1  Add.  282 ;  Atherry 
V.  Aihe,  1  Hagg.  218 ;  and  Shand  v. 


Gardiner,  1  Lee,  529;  White  v. 
White,  2  Lee,  20 ;  Reeves  v.  Glover, 
2  Lee,  270 ;  Dickiruon  v.  White,  1 
Add.  490.] 

(fw)  [Herbert  v.  Helyar,  1  Lee, 
452.] 

(fi)  [Moorsomv.  Moorsom,  3  Hag. 
97  ;  Braddyll  v.  Jehen,  I  Lee,  568.] 

(o)  [After  Benience  has  been  given 
and  the  parties  dismissed,  the  suit 
being  at  an  end,  it  should  seem  there 
must  be  a  fresh  citation. — Ed.] 

(p)  [X.  2,  27,  7.] 


am 
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Effect  of 
PablicatiCro. 


Rescind  ia{ 
the  Coo<;ia< 


RnpoDtire 
AJles^uon. 


establish  the  marriage  in  subsequent  proceedingB  (p  )•  The 
general  rule  is,  that  publication  operates  as  a  bar  to  prerent 
the  right  of  further  pleading ;  but  the  court  will  occasionally 
deviate  from  this  rule,  and  what  is  technically  termed  rescind 
the  conclusion  of  the  cause^  for  the  purpose  of  admitting  a 
fresh  allegation ;  but  the  facts  so  pleaded  must  be  noviter  per* 
venta,  as  has  been  remarked,  and  their  earlier  omission  not 
ascribable  to  the  laches  of  the  party  now  averring  them  (f  )• 
And  there  is  also  another  exception  to  the  rule,  namely,  if  a 
fact  material  to  the  issue  has  been  pleaded  without  such  sped* 
waniof  spe-  ficatiou  as  would  enable  a  party  to  apply  his  defence  to  it  by 
way  of  counter  plea,  and  he  is  therefore  in  some  degree  taken 
by  surprise  on  the  particulars  stated  in  the  depositions  of  the 
witnesses.  It  is  in  the  discretion  of  the  court,  under  great  cau* 
tion,  to  allow  him  to  give  in  a  defensive  plea  after  publica- 
tion (r) ;  but  this  permission  will  be  refused  where  the  matter 
has  been  originally  pleaded  with  due  specification,  for  the  par- 
pose  of  contradicting  incidental  points  («}.  The  general  rule 
(though  each  case  may  contain  circumstances  exempting  it 
from  the  application  of  the  rule)  as  to  the  admissibility  of  a 
responsive  allegation  is,  that  where  the  whole  matter  baa  been 
put  in  issue  by  the  prior  pleas,  the  court  excludes  all  fiicts  not 
either  explanatory  or  contradictory^  or  newly  come  to  the  pro-' 
ponents  knowledge ;  facts  of  these  three  descriptions  the  pro- 
ponent is  entitled  de  jure  to  plead,  and  the  court  dejure  bound 
to  admit  {t).  Each  party,  it  is  to  be  observed,  is  entitled  to 
state  the  circumstances  in  its  own  way,  whether  in  an  original, 
responsive  or  defensive  allegation  (u). 

[[The  nature  of  an  exceptive  allegation  is  discussed  under 
the  head  of  Evidence. 

\^Libel  in  a  Cause  of  Restitution  of  Conjugal  Rights^ 

[In  the  name  of  God,  Amen,     Before  you  the  worshipful  JT.  B., 
Doctor  of  Laws^  Ficar-  General  of  the  Right  Reverend  Father  in  God 

T.  by  Divine  Permission  Lord  Bishop  of ,  and  Official  Principal 

of  his  Consistofial  and  Episcopal  Court  of ,  lawfully  appointed^ 

or  your  surrogate  or  some  other  competent  judge  m  this  behalf ^   the 

proctor  of  S,  K.,  former  ly  C.  (wife  of  J,  K.,)  of  the  parish  of ^ 

in  the  county  of ,  and  diocese  of ,  against  the  said  j.  K.  her 

husband  (x),  of  the  parish  of ,  tn  the  county  of ,  and  diocese 


(py  ILindo  V.  Bdisario^  1  Cons. 
220.] 

iq)  IMiddleton  v.  MiddUton,  2 
Hagg.  Suppl.  136 ;  SmUh  v.  Blake,  1 
J*^g«  88 ;  Jones  v.  Joftes,  1  Hagg. 
264  ;  Webb  v.  Webb,  1  Hagg.  349 ; 
Bn$co  V.  BrtKO,  2  Add.  259 ;  Homer- 
ton  V.  Homertan,  2  Hagg.  24 ;  Cfc- 
ment  v.  JRAodcf,  ^c^  3  Add.  41.] 
.S^^i^^^  V.  Wyatt,  1  Hagg. 
101 ;  Balford  v.  Hal/ord,  3  PhilL  98:] 


(«)  [Ifigroffi  v,  Wyattf  1  Hagg. 
101.] 

(/)  IDew  V.  Clarke,  2  Add.  103, 
104.] 

(ii)  [The  case  of  Swift  v.  Swi/t,  4 
Hagg.  139,  contains  a  specimen  of  a 
responsive  allegation  and  a  discmnon 
upon  its  admissibility. — £d.] 

(x)  [The  diocese  of  the  defendant 
shouid  always  be  stated ;  that  of  the 
plaintiff  is  immatetiaL — £d.] 
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af^^^^^  and  againH  any  atiur  ptrton  or  persom  whaUoeffer  lawfully 
mUnening  or  avpearing  tn  judgmtnt  before  you  for  Aim,  by  way  of 
eompiami^  and  hereby  eomplaining  unto  ytm  m  this  behalf  doth  »ay^ 
and  m  law  articulately  propound  <u  follows ,  to  wit: 

{\tL  TTiai  in  the  montht  of  Februaryy  March^  Aprils  or  May^  in 
the  year  of  our  Lord  ,  or  in  iome  or  one  of  them^  the  eaid  J.  X., 

being  then  bachelor^  and  the  eaid  S.  K.  then  S,  C.  being  a  apinster^  and 
both  freed  from  all  matrimonial  contracts^  he  the  eaid  J,  a.  did  make 
ki$  courUhip  and  addreeaee  to  the  taid  S,  K,  then  S,  C.  spintter^  and 
he  the  said  J»  K,  and  the  eaid  S.  C.  did  mutually  contract  thenuelvee 
in  marriage,,  and  did  ^^g^  to  marry  each  other;  and  they  the  eaid 

J.  K»  and  S.  K»  then  S.  C.  iptiufcr,  were  on  or  about  the day  of 

9  ,  joined  together  in  holy  matrimony  by  the  Rev,  C.  J.  a 

prieet  in  holy  orden,  according  to  the  ritee  and  ceremonies  of  the 
Church  of  England,  toho  pronounced  them  to  be  lawful  husband  and 
wife;  and  after  the  solemnization  of  the  said  marriage^  they  the  eaid 
J,  K.  and  S,  K,  formerly  S,  C.  have  been,  were  and  are  lawful  man 
and  wife,  and  for  and  as  such  were  and  are  commonly  accounted,  re- 
puted,  and  taken  to  be  by  their  relations ^  friends  and  acquaintance ; 
and  the  party  proponent  doth  propound  every  thing  contained  in  this 
article,  jointly  ana  severally,  and  also  doth  propound  and  allege  of 
some  other  time  and  place  as  shall  appear  from  the  proofs  to  be  made 
m  this  cause. 

{2nd,  That  from  and  after  the  solemnization  of  the  aforesaid  mar^ 
riage  between  the  said  J.  K,  and  S.  X.  formerly  C,  they  the  said 
J,  K,  and  S,  K.  formerly  C.  consummated  the  same  by  carnal  copula- 
tion  and  iiiu(tta/  cohabitation,  and  lived  and  cohabited  together  as  law*- 

ful  husband  and  wife,  in  the  parish  of ,  ,  and  at  other 

parishes  and  places,  and  the  party  proponent  doth  propound  as  before. 
[Zrd.  That  notwithstanding  the  premises  the  said  J.  K.  not  having 
the  fear  of  God  before  his  eyes,  and  being  unmindful  of  his  conjugal 
vow,  hath,  without  any  lawful  reason,  for  some  years  last  past  with-' 
drawn  and  still  does  vntlidraw  himself  from  bed,  board  and  mutual 
cohabitation  with  the  said  S,  X.  his  wife,  and  hath  refused  and  still 
doth  refuse  to  render  conjugal  rights  to  her;  and  the  party  propo- 
nent  doth  propound  every  thing  in  this  article  contained  jointly  and 
severally. 

[4th.  That  the  said  J,  K,  since  his  absence  and  withdrawing  him* 
self  from  the  bed,  board,  and  mutual  cohabitation  with  his  said  wife 
&  &.,  and  her  conversation,  hath  been  earnestly  on  her  behalf  and  by 
her  often  entreated  to  live  and  cohabit  unth  and  treat  her  with  conjugal 
affection,  as  by  his  coMugal  vow  he  is  obliged  and  ought:  notwithstand" 
ing  which  entreaties  he  hath  and  still  does,  without  any  just  cause, 
refuse  to  render  conjugal  rights  to  and  with  his  said  wife ;  and  the 
party  proponent  doth  propound  and  allege  as  before. 

[5tn.  That  the  said  S,  K.  formerly  C.  (wife  of  the  said  J.  K.),  the 
party  agent  in  this  cause,  hath  rightly  and  duly  complained  of  the  pre- 
mises to  you  the  judge  aforesaid,  and  to  this  court ;  and  the  party  pro- 
ponent doth  propound  and  allege  as  before, 

{6th.  That  the  said  J.  K.  was  and  is  of  the  parish  of ,  in  the 

county  of ,  and  diocese  of ,  and  therefore  subject  to  the  ju- 
risdiction of  this  court;  and  Sie  party  proponent  doth  allege  and  pro^ 
found  as  before^ 
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[7tA.  Thai  all  and  singular  the  premuea  aforumd  wen  and  art 
irue^  public  and  notorious,  and  thereof  there  was  and  is  atmbUe  voiee, 
fame  and  report,  and  of  which  legal  proof  heitia  made,  tie  party  pro* 
ponent  prays  right  and  justice  to  he  effectually  administered  to  him  and 
his  party  in  the  premises,  and  that  the  marriage  above  libellate  may  be 
pronounced  for,  and  the  said  J,  K.  compelled  by  law  to  take  home  and 
receive  the  said  S,  K.  his  wife,  and  treat  her  with  maritcd  affeeUon,  and 
to  render  her  conjugal  rights ;  and  that  he  be  condemnetiin  the  costs 
made  and  to  he  made  in  this  suit  on  the  part  and  behalf  of  the  said 
S»  K,,  and  to  be  compelled  to  the  due  payment  thereof  by  you  and  your 
definitive  sentence  or  final  decree  to  be  given  in  this  cause;  and  further 
to  do  and  receive  in  Ae  premises  what  shall  be  lawful  in  this  behalf,  not 
obliging  himself  to  prove  all  and  singular  the  premises,  or  to  the  6ur- 
then  of  a  superfiuous  proof,  against  which  the  party  proponent  pro* 
tests,  and  prays  that  so  far  as  ne  shall  prove  in  the  premises  he  may 
obtain  the  benefit  of  the  law  being  always  preserved^  humbly  praying 
the  aid  of  your  office  in  this  behalf 
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Adultery f  promoted  by  the  Wife  against  her  Husband. 

tin  the  name  of  Ood,  Amen.  Before  you  the  Might  Honour- 
9  Sir  H.  J,j  Knight,  Doctor  of  Lams,  Official  Principal 
of  tfi£  Arclies  Court  of  Canterbury^  lawfully  constituted,  your 
surrogate,  or  any  other  competent  judge  in  this  behalf,     the 

proctor  of  M.  K,  of  the  parish  of ,  in  tlve  county  of 

,  aeanry  of ,  and  province  of  Canterbury,  against 

W.  K.,  the  lawjnl  husband  of  the  said  M,  K,  of  the  parish  of 

,  in  the  county  of         ,  diocese  of ,  atid  promnce  afore- 

said;  and  against  all  and  every  other  person  or  persons  lawfully 
appearing  or  intervening  in  judgment  for  him  before  you,  by  way 
oj  complaint  and  hereby  complaining  unto  you  in  this  behalf,  doth 
say,  aUege,  and  in  law  articulately  propound  a^  follows,  to  wit: — 

First.  That  in  the  several  months  of ,  in  the  year  of 

our  Lord ,  the  said  W.  K»  being  then  a  bacfielor  and  a  minor, 

of  the  age  of years  and  upwards,  but  under  the  age  oftwenty- 

one  years,  and  free  from  all  matrimonial  contracts  ana  engage-- 
ments  whatever,  did  make  ?iis  courtship  and  addresses  in  the  way 
of  marriage  to  the  said  M.  K.,  then  M.  S,,  spinster,  and  tlte  said 

M.  K.  being  then  a  minor,  of  the  age  of years  and  upwards, 

but  under  the  age  of  twenty-one  years,  and  also  free  from  all 
matrimonial  contracts  and  engagements  whatever,  aid  accept  such 
his  courtship  and  addresses,  ana  did  consent  and  agree  to  oe  mar- 
ried to  him  the  said  W,  K. ;  that  in  pursuance  thei*eof  they  the 

said  W.  jr.  and  M.  K.  were  on  or  <wout  the day  of , 

in  the  year  of  our  Lord ,  lawfully  joined  togetJier  in  holy 

matrimony  in  tlie  parish  church  of ,  in  the  county  of , 

by  the  Rev.  -         ,  a  clerh  or  minister  in  holy  oi'ders  of  the 

Church  of  England,  or  then  officiating  as  such,  according  to  the 
rites  and  ceremonies  of  the  ufiurch  of  Etigland  as  by  law  esta- 
blished, by  virtue  of  banns  first  duly  had  and  published.  And  he  the 

said  Rev.  — then  and  there  pronounced  them  to  be  lawful 

husband  and  wife  in  tlie  presence  and  hearing  of  divers  creditable 
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fcitneues,  and  an  entry  of  such  marriage  was  duly  made  in  the 
register  booh  of  marriges  kept  for  the  said  parish  of  — ^,  in  the 
county  of  — —  aforesaid.  And  this  was  and  is  true,  public  and 
notorious;  and  so  much  the  said  W.  K.^  the  other  party  in  this 
cause,  doth  hnowy  or  hath  heard,  and  in  his  conscience  beUeves  and 
hath  confessed  to  be  true.  And  the  party  proponent  doth  allege 
and  propound,  of  any  otlier  time  ana  times,  place  and  places,  and 
person  or  persons  as  shall  appear  from  the  proofs  to  be  made  in 
this  cause,  and  every  thing  in  this  and  tfte  subsequent  articles  of 
this  libel  contained  jointly  and  severally, 

[Second,  That  in  part  supply  of  proof  of  the  premises  m>en- 
timed  and  set  forth  in  the  next  preceding  article,  and  to  all  other 
intents  and  purposes  in  the  law  whatsoever,  the  party  proponent 
doth  hereto  annex,  and  prays  to  be  here  read  and  inserted,  and 
taken  as  part  and  parcel  hereof,  a  certain  paper  writing  or  exhibit 
marked  with  the  letter  (A,),  and  doth  allege  and  propound  the 
same  to  be  and  contain  a  true  copy  of  tlie  entry  oj  marriage  of 
the  said  W.  K.  and  M,  K,,  formerly  M,  S,,  in  the  next  pre^ 
ceding  article  mentioned,  that  the  same  hath  been  faithfully 
extracted  from  the  registry  book  of  marriages  kept  in  and  fof* 
the  said  parish  of  ,  and  carefully  collated  with  tlie  original 

entry  now  remaining  therein,  and  found  to  agree  therewith.  That 
all  and  singular  the  contents  of  tlie  said  exhibit  were  and  are  true, 
and  all  things  ivere  so  liad  and  done  a^  therein  contained,;  and 
tliat  M,  K,  (wife  of  the  said  W,  K,)  late  M,  8.,  therein  men- 
tioned, and  M,  K,  (formerly  M,  8.)  wife  of  the  said  W.  K,, 
party  in  this  cause^  was  and  u  one  and  the  same  person  and  not 
divers,  and  that  W,  K,  also  mentioned  in  tlie  said  exhibit,  and 
W,  IC;  the  other  party  in  this  cause,  was  and  is  one  and  the  same 
person  and  not  divers.  And  this  jvas  and  is  true,  public  and 
notorious,  and  tlte  party  proponent  doth  allege  and  propound  as 
before, 

[Third,  That  from  and  immediately  after  tlie  solemnization  of 
the  said  marriage  tliey  tlie  said  W,  K,  and  M,  K,  lived  and 
cohabited  toqether  at  bed  and  board  as  husband  and  wife,  and 
consummated  tlieir  said  marriage  by  carnal  copulation  and  the 

procreation  of children;  ana  from  the  time  of  the  said 

marriage,  they  the  said  W,  K,  and  m,  K,  so  lived  and  cohabited 

together  at ,  in  tlie  county  of ,  afterwards  at ,  in 

tlie  county  of ,  and  then  at  the  city  of ,  and  at  divers 

other  places,  and  so  continued  to  live  ana  cohabit  together*  until  on 

or  about  the day  of  the  month  of •.  m  tke  year  of  our 

Lord ,  wlien  the  said  M,  K,  quitted  W.  K,,  and  they  the 

said  M,  K,  and  W,  K,  Jiiudly  ceased  to  cohabit  together  under 
the  circumstances  hereinafter  particularly  pleaded.  And  the  party 
proponent  doth  further  allege  and  propound  tfiat  during  tlie  time 
they  so  lived  and  cohabited  together,  they  have  constantly  owtied 
and  acknowledged  each  other  as  and  fir  a  lawful  husband  and 
wife,  and  were  and  are  so  commonly  accounted,  reputed  and  taken 
to  be,  by  and  amongst  tlieir  families,  neighbours,  friends,  aequaint- 
ances  and  others.  Arid  this  was  and  is  true,  public  and  notorious, 
and  tlie  partyproponent  doth  allege  and  propound  as  before, 

[Fourth,  That  shortly  after  ike  marriage  of  the  said  W.  K, 
and  M,  K,  as  heretofore  pleaded,  he  the  said  W,  K,  commenced 
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a  lewd  and  adulterous  intercourse  with  a  fefmaU  nam^d  A.  W*j 
who  was  resident  in  the  — ,  arid  was  in  the  frequent  co/mmiuion 
of  adultery  ivith  the  said  A.  W.from  such  time  until  the  latter  end  of 

the  month  of ,  in  the  year  of  our  Lord  — —  ;  that  such  aiMlr^ 

tery  was  committed  by  the  said  W,  K,  and  the  eaid  A..  W»  as 
well  at  tfw  house  of  the  said  A,  W*  herself  situate  in  -— *•>  as  in 
the  open  air,  and  also  in  divers  brothels  or  houses  ofiUfame  in  the 

said of ,  and  more  particularly  in  a  house  of  Ul  fame 

situate  in  ■^— .  And  this  was  and  is  true,  public  and  notoriame, 
and  the  party  propoiient  doth  allege  and  propound  as  before* 

[Fifth.  That  in  or  about  the  rnonth  of  —  in  the  year  of  our 

Lord ,  /w  the  said  W,  K.  commenced  a  lewd  ana  adulterous 

intercourse  with  a  female  named  E.  jBT.,  that  from  such  tims  untU 
in  or  about  the  month  of  — •,  in  the  year  oj  our  Lord  *— — ,  the 
said  W,  K.  and  E,  M,  were  in  tfie  frequent  habit  of  repaiMnff 

together  to  th£  house  of ,  at ,  where  they  went  to  hea 

together,  and  had  the  carnal  use  and  knowledge  of  each  other^e 
bodieSf  whereby  tlie  said  W.  K*  and  E.  S*  committed  ths  foul 
crime  of  adultery.  And  this  was  and  is  true^  public  and  notonoue^ 
and  the  party  proponent  doth  allege  and  propound  as  before, 

[SixtL  Tliat  in  or  about  tJie  month  of ,  in  the  year  of  our 

Lord ,  ths  said  W.  K,  accompanied  a  female  named  C.  A  to 

the  house  of  T.  J*,  whs-re  they  retired  to  and  were  seen  naked  and 
alone  together  in  one  and  the  sams  bed,  and  they  the  said  JV,  K* 
and  C,  8.  thsn  and  there  had  the  carnal  use  and  knowledge  of 
each  other^s  bodies f  whereby  he  the  said  W,  K.  committed  the  foul 
crime  of  adultery.  And  this  was  and  is  true,  public  and  notortcuSf 
and  the  party  proponent  doth  allege  and  propound  as  before, 

[Seventh.  That  the  person  who  had  the  carnal  use  and  hnoW" 
ledge  of  the  bodies  of  A.  W.,  as  pleaded  in  the  4th  article,  of  E,  JET*, 
as  pleaded  in  the  6th  article,  of  C.  8.,  as  pleaded  in  the  6th  article 
of  this  libel,  and  W.  K.,  tlte  parity  in  this  cause,  was  and  is  one 
and  the  same  person  and  not  divers ;  and  that  each  and  every  of 
the  several  females  of  whose  body  also  the  said  W,  K.  had  me 
carnal  use  and  knowledge,  as  pleaded  in  the  said  several  articles  of 
the  said  libel,  was  and  is  tliejenude  in  each  several  article  namea^ 
and  was  not  and  is  not  M.  K.,  the  wife  of  W.  K,  (the  party 
proceeded  aaainst  in)  and  the  party  promoting  this  cause*  And 
this  was  and  is  true,  public  and  notorious,  and  ike  party  proponent 
doth  allege  and  propound  as  before. 

[Eighth.  That  the  said  W.  K.  is  or  was  of  the  diocese  o^— — , 
and  province  of  Canterbury,  and  therefore  and  by  reason  of  the 
letters  of  request  from  the  Aev.  —  — — ,  Clerk,  master  of  Arts, 
Vicar-vleneral  and  Official  Principal  of  the  ConsistoruU  and 

Episcopal.  Court  of ,  presented  to  and  accepted  by  you  the 

official  principal  aforesaid,  or  to  and  by  yoftr  surrogate f  and 
also  by  reason  of  the  appearance  given  on  his  behalf,  is  subject  to 
the  jurisdiction  of  this  court.  And  this  was  ana  is  true^  pubUc 
and  notorious,  and  the  party  proponent  doth  allege  and  propound 
asbHhre, 

[Ninth.  That  of  and  concerning  all  and  singular  the  premises^ 
it  was  and  is  rightly  and  duly  complained  to  you  the  official 
principal  aforesaid,  and  to  this  honourable  court.    And  thu  was 
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cmA  is  true,  public  and  notoriauSf  and  the  party  proponent  doth 
oUeae  and  propound  a*  before, 

\j^enth.  That  aU  and  singular  the  premises  were  and  are  true^ 
pMic  and  notorious^  and  thereof  there  was  and  is  a  public  voicSj 
fame  and  report,  of  which  legal  proof  beina  made,  the  party  pro* 
ponent  prays  right  and  justice  may  he  effectually  done  and  ad' 
mmisiered  to  him  and  his  party  in  the  premises,  and  that  xhe  may 
he  pronounced  and  decreed  to  be  divorced  and  separated  from  bed, 
hoard  and  mutueU  cohabitation  with  t/ie  said  W\  K.  her  husband, 
by  reason  of  the  adultery  by  him  committed,  by  you,  and  your 
definitive  sentence  or  final  decree  to  be  given  in  this  behaluand 
that  you  will  further  do  and  decree  in  the  premises  what  shall  be 
hwpd,  the  party  proponent  not  obliging  himself  to  prove  all  and 
singular  the  premises,  nor  to  the  burthen  of  a  superfluous  proof , 
agamst  which  he  here  protests  and  prays,  that  so  far  as  he  shcUl 
prove  in  the  premises  ne  shall  obtain  in  his  petition  the  benefit  of 
the  lam  being  always  preserved  to  him,  humbly  implaring  the  atd 
of  your  office  in  this  behalf. 

A. 

[Marriages  solemnized  in  the  parish  of  — ,  in  the  county  of 
,  in  the  year  — — . 

[W.  K,  &f  this  parish,  bachelor,  and  M,  8,  of  this  parish, 
spinster,  were  married  in  this  church,  by  — -•,  this  —  day  of 
— — ,  in  the  y&ir  — — , 

By  me, . 

This  marriage  was  solemnized  between  us  <  aj-'  « * 

No.  ^^  ^^  presence  o/|  jy^  j, 

I  certify  the  above  to  be  a  true  copy. 

<-*— ,  Curate. 


]^Libel  in  a  Cause  of  Perturbation  of  Seat* 
[In  the  Consistory  Court  of  London* 


\ 


against 

In  the  name  of  Ood,  Amen.    Before  you,  the  worshipful , 

— ,  Doctor  of  Laws,  Vicar-Oeneral  in  Spirituals  ottlie  Right 
Reverend  Father  in  Ood,  -^— ^  by  divine  permission  iJord 
Bi^iop  of  London,  and  Official  Principal  of  the  Consistorial 
and  Episcopal  Court  of  London,  lawfully  constituted,  ywir  sur- 
roaate,  or  any  other  competent  judge  in  this  behalf,  the  proctor 

or^  J.  F.  B.  of  the  parish  of-^^^^,  in  the  county  oj ,  against 

8. 1,  of  ,  in  the  county  of ,  and  diocese  of         ,  and 

also  against  any  other  person  or  persons  lawfully  intervening  or 
appearing  in  judgment  for  him,  by  way  of  complaint,  and  hereby 
complaining  unto  you  in  this  belief,  doth  say,  allege,  and  in  law 
artwulatelypropound  as  follows,  to  wit : 

[First.  That  in  or  about  the  year  « —  the  said  J.  F.  B.  be- 
came  seised  and  possessed  of  a  dweUing-house  and  premises,  situate 
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vAthin  the  mid  pari»ii  oj-  cliaj>el>y  of ,  atui  subsequently  pur- 

chased  and  built    the  houses,  messuages,  and  premises  situated 

mthin  the  said  parish  or  eltajtelry  of ,andh£tttesaidJ.  F.  B., 

in  or  about  the  said  year,  went  to  lice  and  reside,  and  hath  ever 
since  continued  to  lire  and  reside  in  some  or  one  of  the  said  houaes, 

in  the  said  parish  or  chapelry  of .     And  this  was  and  is  tnte, 

and  so  much  the  said  S.  I.,  the  other  party  in  this  cause,  doth 
know  or  hath  heard,  and  in  his  conscience  doth  believe,  and  hath 
confessed  to  be  true ;  and  the  party  proponent  doth  allege  and 
propound  every  thing  in  this  and  tite  subsequent  artidet  of  this 
libel  contained  jointly  and  sererally. 

[Second.  That  in  consequence  of  so  being  an  inhabilant  of  the  said 

parish  or  cliapelry  of ,  he  the  said  J.  F.  B.,  v-Uh  the  consent 

and  concurrence  of  the  minister  and  church  or  chapelmardxns  of 
the  said  church  or  parochial  chapel  of  the  said  parish  or  chapelry, 
at  his  oirn  expense,  pulled  domn  the  partition  betn^een  tmo  pems  in 
the  body  of  the  said  church  or  parochial  cltapel,  wkieh  liad  been 
occupied  by  llie  inhabitants  of  some  of  the  houses  of  which  he  had 
become  the  proprietor,  and  converted  the  same  into  one  large  pew, 
being  the  pew  m  question  in  this  cause,  for  the  use  of  himself  and 
his  family,  and  from,  that  time  he  and  his  family  have  constantly 
used  and  occupied  the  same  pem,  and  have  sat  therein  during  the 
time  of  their  attendance  to  hear  divine  sa-vice  performed  in  the 
same  church  or  chapel,  and  tlie  same  had  also  been,  from  time  to 
time,  nhen  needful,  i-epaired  b^  him  tlie  said  J.  F.  B.  at  his  omn 
expense,  and  he  and  At*  famtly  have  continued  in  tlie  peaceable 
and  undisturbed  possession  and  enjoyment  of  tite  said  pen-  from 
the  time  lie  became  so  possessed  titereof,  until  they  were  molested 
and  disturbed  tliereia  by  the  said  B.  I.,  as  is  hereinafter  more 
particularly  mentioned  and  set  forth.  And  this  n-as  and  is  true, 
and  tfie  party  proponent  doth  allege  and  propound  as  before. 

[Third  Tliat  on  a  Sunday,  happening  on  the  fourteenth  day 

of  January,  in  the  year ,  tlie  said  S.  I.,  and  mho  ai  that 

time  nas  not  an  inhabitant  of  tlie  said  parish,  but  merely  a  guest 
at  an  inn  there,  rcent  to  the  said  church  or  chapel,  and,  mithout 
any  lawful  authority  for  so  doing,  intruded  himself,  together  with 
another  person,  into  tlie  aforesaid  pern ;  and,  upon  C.  B.,  the  son 
of  the  said  J.  F.  B.,  going  to  the  said  church  or  chapel  for  the 
purpose  of  hearing  divine  service,  and  repairing  to  his  father's 
said  pern,  found  the  said  S.  I.  and  the  said  otiier  person,  who  hod 
so  intruded  themselves  therein,  and  the  said  S.  I.,  and  the  said 
other  person,  continued  to  sit  therein  during  the  time  of  divine 
service,  in  the  forenoon  of  the  sante  dan.  And  this  was  and  is 
true,  and  the 

[Fourth.  1 
been  informeo 
article,  sent  i 
for  thefuturt 
adding  that  ij 
done  tt  for  ti 
of  it,  or  he, 
^ect:  notrvi 
Mit,  hethesa 
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and  mithcut  any  lawful  authority  intruded  hinuelf  into  the  said 
pew  in  question  in  this  cause  and  sat  therein  during  the  time  of 
divine  service  in  the  forenoon  of  that  day;  and  he  the  said  8.  I. 
contended  and  still  does  contend,  that  He  has  a  right  to  use  and 
occupy  the  same.  And  this  wets  and  is  true,  and  the  party  pro- 
ponent  doth  allege  and  propound  as  before, 

[Fifth,  That  of  ana  concerning  tlie  premises  it  hath  been  and 
is  by  and  on  the  part  and  behalf  of  the  said  J,  F,  B.  rightly  and 
duly  complaified  of  to  you,  the  vicar  qeneral  and  official  pHn- 
cipal  aforesaid,  and  to  this  court.  Ana  the  party  proponent  doth 
allege  and  propound  as  before, 

\Sixth,  That  the  said  8.  I,  was  and  is  of  the  parish  of , 

in  the  county  of ,  and  diocese  of ,  and  therefore  and  by 

reason  of  the  premises  was  and  is  subject  to  the  jurisdiction  of  this 
court, 

[Seventh.  That  all  and  singular  the  premises  were  and  are 
truej  public  and  notorious,  and  thereof  there  was  and  is  a  public 
voice,  fame  and  report,  of  which  legal  proof  being  madcy  the  party 
proponent  prays  right  and  justice  to  be  effectually  done  and  ad- 
ministered to  him  and  his  party  in  the  premises;  and  that  tlie 
said  8, 1,  may  be  monished  that  for  the  future  he  refrain  from 
intruding  himself  into  the  pew  in  question  in  this  cause,  and  from 
disturbing  the  said  J,  F,  JB,  or  his  family  in  the  quiet  and  peace- 
able possession  of  the  same ;  and  that  the  said  8.  I.  may  be  con- 
demned in  the  costs  of  this  suit  made  and  to  be  made  on  the  part 
and  behalf  of  the  said  J,  F,  JB.,  and  compelled  to  the  due  and 
effectual  payment  thereof  by  you  and  your  definitive  sentence  or 
final  decree  to  be  given  in  this  behalf j  the  party  proponent  not 
obliging  himself  to  the  burthen  of  a  superfluous  proof  against  . 
rvhich  he  protests^  but  prays  that  cu  far  as  he  shall  prove  in  the 
premisesy  so  far  he  may  obtain  in  hts  petition  the  beneiit  of  tlie 
law  being  always  jrreservedy  humbly  imploring  the  aia  of  your 
office  in  this  behalf 

8.L. 


[^Form  of  Libel  for  Church  Rate  brought  by  Churchwardens 

against  two  Parishioners, 

[/«  the  name  of  God,  Amen,    Before  you,  — ,  Vicar  General  of 

tht  Right  Rev.  Father  in  God ,  by  divine  permission  Lord  Bishop 

of ,  and  Official  Principal  of  the  Consistorial  and  Episcopal  Court 

^f 1  lawfully  constituted  your  surrogate,  or  any  other  competent 

jvdge  in  this  behalf,  the  proctor  for  H,  G,  and  C,  G,  as  churchwardens 

of  the  parish  of ,  in  the  county  and  diocese  of ,  against  M.  F, 

dfid  C.  F,  respectively,  parishioners  and  inhabitants  of  the  said  parish  of 

1  and  aUo  against  any  and  every  other  person  and  persons  whomso- 

fver,  lawfully  intervening  or  appearing  in  judgment  for  them  or  either 
f^them  by  way  of  complaint,  and  hereby  complaining  unto  you  in  this 
hehalf^  doth  say,  allege  and  in  law  articulately  propound  as  follows, 
toioit : 

[Firtt,   That  the  parish  church  of ,  in  the  county  of , 

standing  in  need  of  certain  repairs,  and  the  collection  of  certain  monies 
'^vtRg  6ecome  requisite  to  meet  and  discharge  the  same,  as  well  as  other 
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cJbr^cf  belonging  to  the  cffiee  of  the  ckmrckw&rd<mi  eftke 
mid  pttrish,  a  meetiflig  tftht  vettijmen  of  the  welect  vetiry  of  tke  omi 

parish  wa  held  in  the  tesfry  room  thereof^  <m  or  abmtt  the day  of 

the  nnmih  0^-*--,  in  the  year  — ,  pnnuani  to  doe  and  pMk  notice 
given  in  tie  said  parish  chnrch  vn  the  StmA^  next  immedmtebf  pre^ 
ceding  the  said  day,  when  the  vestrymen  then  assemhied  accordingiy 
proceeded  to  make  mtddidmake  a  rate  or  assessment  for  and  towards  the 
aforesaid  repcars  of  the  said  parish  chmrcht  and  iUievisefor  the  afort* 
md  other  incidental  charges  h^onging  to  the  office  of  ehtarhnxarden. 
J%at  in  sack  rate  the  inhabitants^  occupiers,  landlords^  owners,  tenants 
and  lessees  of  lands,  tenements,  hereditaments  and  premises  vithin  tke 
said  parish,  rateable  for  the  purposes  foresaid,  roere  equally  rated, 

muemdj  and  charged  at  and  after  the  rate  of m  tke  pound  in 

proportion  to  the  annual  value  of  the  respective  lands,  tenements,  kereS^ 
laments  and  premises  they  respectively  had,  held,  occupied  or  enjoyed 
trithin  the  smd  parish.     That  the  sM  rate  hath  been  confirmed  and 

ttHowed  so  far  as  by  law  it  may  or  can  by •    And  that  in  submission 

smd  conformity  to  the  said  rate  or  assessment,  most  of  the  parishioners 
of  the  md  parish  of^^^,  therein  rated  and  assessed,  have  paid  the 
seoeral  stans  of  money  so  rated  and  assessed  upon  them.  And  th^  was 
and  is  true,  public  and  notorious,  and  so  much  the  smd  M.  F,  and  C  P.* 
the  other  parties  in  this  cause,  do  know  and  in  their  consciences  believe 
and  have  confessed  to  be  true.  And  the  party  proponent  doth  allege 
and  propound  cf  any  other  time  or  times,  place  or  places,  person  or  per-- 
sons,  thvfg  or  things  as  shall  appear  from  the  proofs  to  be  made  in  this 
cause,  ana  eoery  thing  in  this  and  the  subsequent  articles  of  this  Ubel 
contained  jointly  and  severally, 

[^Second,  That  in  supply  of  proof  of  part  of  the  premises  pleaded  and 
set  forth  in  the  next  preceding  article,  and  to  all  other  intents  and  pur- 
poses in  the  law  whatsoever,  the  party  proponent  doth  exhibit  hereto, 
annex  and  prays  to  be  here  read  and  inserted,  and  taken  as  part  and 
parcel  hereof,  a  certain  paper  writing  marked  No.  I,  and  doth  allege 
and  propound  the  same  to  be  and  contain  a  true  copy  of  the  rate  or 
assessment  in  the  said  preceding  article  mentioned,  (so  far  as  the  same 
relates  to  the  said  assessment  on  the  said  M,  F,  and  C,  F,),  made  and 

assessed  for  a  certain  division  of  the  said  parish  of ,  distinguished 

and  known  by  tke  particular  name  or  title  of ,  in  which  division 

the  house  and  premises  ocafpied  and  held  by  tke  said  M,  F.  and  C.  F., 
and  for  which  they  were  rated  and  assessed  as  foresaid,  are  situated. 
And  the  party  proponent  doth  further  allege  and  propound,  that  coun^ 
terparts  or  quadruplicates  of  the  said  rate  were  made  for  three  certain 
other  or  remaining  divisions  of  the  said  parish,  which  said  divisions  are 
severally  distinguished  and  known  by  the  particular  names  or  tiles  of 
'  The  whole  of  widch  said  books,  counterparts  or  quadriplicates 

of  the  said  rate  will  be  produced  at  the  hearing  of  this  cause.  That  the 
said  paper  writing  or  exhibit  hath  been  carefully  collated  and  examined 
with  the  aforesaid  original  rate  or  assessment,  (so  far  as  the  same  re* 

lates  to  the  said  ' ),  and  hath  been  found  to  agree  therewith,  and 

that  M,  F.  and  C.  F.,  whose  names  appear  in  the  said  rate  or  asseu- 

ment,  and  who  appear  thereby  to  be  rated  or  assessed  at  the  sum  of , 

npon  the  annual  rent  w  sum  of  ■ ,  and  M,  F.  and  C.  F,,  two  of  the 
parties  in  this  causcj  were  and  are  the  same  persons  and  not  uivers. 
And  this  vhu  and  is  true,  public  and  notorious,  and  the  party  proponent 
doth  allege  and  propound  as  before. 
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JTUrtU  Thai  at  the  time  of  making  the  rate  or  asseument  qforaaidj 
alio  during  the  period  of  making  the  several  rtpam  and  diihuru" 
mienisfor  which  the  said  rate  or  assessment  was  so  made,  the  said  Af.  F. 
and  C.  F,  were  severally  and  respectivefy  parishioners  and  inhabitants 
of  the  smd  ^-^^i  and  then  did  and  nofw  do  jmntfy  hold,  occupy  and 
possess  a  certain  house,  messuage  or  tenement  and  premises  vnthin  the 
said  parish,  and  were  in  and  by  the  s<ud  rate  or  assessment  duly  and 
justly  rated,  assessed,  and  charged  in  respect  of  the  said  house,  tenement 
or  premises  so  held,  occupied  or  possessed  by  them  within  the  said  parish, 

at  the  sum  of of  good  and  lawful  money  of  the  kingdom  of  Great 

Britain^  and  so  muck  they  ought  to  pay  as  and  for  their  proportion  of 
the  said  rate  or  assessment.  And  this  was  and  is  true,  <md  the  party 
proponent  doth  allege  and  propound  as  before* 

[Fourths  That  the  said  H.  G.  and  C.  G.,  the  parties  promoting  this 
suit,  were  du^  elected,  sworn  and  admitted  into  the  office  of  church- 
wardens of  the  said  parish  for  the  year ,  and  were  the  church- 

wardens  for  the  said  parish  at  the  time  of  the  commencement  of  this  suit, 
Atui  this  was  and  is  true,  and  the  party  proponent  doth  allege  and  pro- 
pound  as  brfore. 

[Fifth,  That  the  said  M.  F.  and  C,  F.  have  been  several  times,  or  at 
least  once  requested  and  desired  to  pay  or  cause  to  be  paid  the  smd  sum 

^T »  so  rated  and  assessed  upon  them  as  aforesaid,  but  have  refused 

and  still  do  refuse,  or  at  least  have  unjustly  delayed  and  still  do  delay  to 
pay  the  same.  And  this  was  and  is  true,  and  the  party  proponent  doth 
ail^e  and  propound  as  before, 

[Sigth,  That  the  said  M,  F.  and  C.  F,  v)ere  and  are  severally  and 
respectively  of  the  said  parish  of ,  jji  the  county  of  — ,  and  dio- 
cese of  '  ,  and  therefore  and  by  reason  of  the  premises  were  and  are 
subject  to  the  jurisdktton  of  this  court.  And  this  was  and  is  true,  and 
the  party  proponent  doth  allege  and  propound  as  before, 

[Seventh.  That  of  and  concerning  the  premises  it  hath  been  and  is  on 
the  part  and  behalf  of  the  said  H.  G,  and  C.  G,  rightly  and  duly  com- 
plmed  to  you,  the  vicar  general  and  qfidal  principal  aforesaid,  and  to 
this  court.  And  the  party  proponent  doth  allege  and  propound  as 
before^ 

[Eighth,  That  all  and  singular  the  premises  aforesaid  were  and  are 

true,  public  and  notorious,  and  thereof  there  was  and  is  a  public  voice, 

fame  and  report,  of  which  legal  proqf  being  made,  the  party  proponent 

prays  that  r^ht  and  justice  may  be  effectuaUy  done  and  administered  to 

him  and  his  said  parties  in  the  premises,  and  that  the  said  M,  F,  and 

C.  F,  may  be  condemned  in  the  said  sum  of ,  so  rated  and  assessed 

wpon  them  as  aforesaid,  and  also  in  the  costs  made  and  to  be  made  in  this 
cause  on  the  part  and  behalf  of  the  smd  H,  G.  and^C,  G.,  the  church- 
wardens foresaid,  and  that  they  may  be  compelled  to  the  due  payment 
thereof  by  you  and  your  definitive  sentence  or  final  decree,  to  be  given 
and  interposed  in  tms  cause,  and  that  further  nm  be  done  and  decreed 
m  this  behajifwhat  shall  be  just  and  lawful.  The  party  proponent  not 
obliging  himseff'  to  prove  all  and  singular  the  premises,  nor  to  the 
burthen  of  a  superfiuous  proof,  against  wl^h  he  protests,  but  praus  that 
so  far  as  he  shall  prove  in  the  premises,  so  far  he  may  obtain  in  lis  smd 
suit  the  benefit  of  the  law  bdnst  always  preserved,  hunMy  imploring  the 
aid  of  your  ojke  in  this  behalf 
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]jForm  of  Allegation  in  Prerogative  Court  on  behalf  of  a 
Next  of  Kin  of  the  Deceased  contesting  the  Validity  of 
a  Will. 

[/«  the  Prerogative  Court  of  Canterbury. 

[On  the  Jint  sesnon  of  Michaelmas  Term^  {to  wUi)  Friday  the 
sixth  day  of  Norcember^  in  the  year  of  our  Lord  18 — . 
C.  Q.  5 
against  > 

A/,  /r.  3 

[On  xvhich  day  R.,  in  the  name  and  as  the  laxvful  proctor  of  C.  Q., 
(wtfe  of  I.  Q.)  the  natural  and  lawful  sister  and  only  next  of  kin  qjf 
fV,  0,f  the  party  in  this  cause  deceased,  and  under  that  denomination , 
and  by  all  better  and  more  effectual  ways,  means,  and  methods  which 
may  be  most  beneficial  for  his  said  party,  did  say,  allege,  and  in  law 
articulately  propound  as  folUms,  to  wit : 

[First,  That  the  said  W»  G.,  the  party  in  tliis  cause  deceased,  died 
on  the  '  day  of  i—  last,  in  consequence  of  having  shot  himself 
with  a  pistol,  being  then  in  an  insane  state  of  mind.  That  he  died  a 
widower,  without  child  or  parent,  aged  about  •'——years,  leaving  him 
surviving  the  said  C.  Q.  (wife  of  I.  Q.,)  his  natural  and  lawful  sister, 
and  only  next  of  kin,  and  a  niece,  the  child  of  another  sister,  who  died 
in  his  life-time,  the  only  persons  who  will  be  entitled  to  his  personal 
estate  and  effects,  in  case  he  shall  be  pronounced  to  have  died  intestate. 
That  the  said  deceased  was  at  the  time  of  his  death  possessed  of  and  en- 
titled  to  personal  estate  and  effects  of  the  value  of  1,S00/.  or  there^ 
abouts,  and  of  real  estate  of  the  value  of  700/.  or  thereabouts.  And 
this  was  and  is  true,  public  and  notorious,  and  the  party  proponent  doth 
allege  and  propound  every  thing  in  this  and  the  subsequent  articles  of 
this  allegation  contained  jointly  and  severalty. 

[Second.  That  the  said  deceased  at  all  times,  whilst  he  retained  the 
use  of  his  mental  faculties,  had  and  expressed  a  regard  and  affection  for 
his  said  sister,  the  said  C.  Q,,  party  in  this  cause,  who  had  a  family  of 
six  children,  and  declared  his  intention  to  leave  her  a  considerable  por^ 
tion  of  his  property  by  his  last  nill  and  testament,  or  to  that  effect. 
And  this  was  and  is  true,  public  and  notorious ;  and  the  party  propo^ 
nent  doth  allege  and  propound  as  before. 

[Third.  That  the  said  deceased,  who  was  always  of  very  weak  and 
slender  capacity,  and  very  eccentric  in  his  manners  and  behaviour,  but 
more  particularly  during  the  last  ten  or  twelve  years  of  his  life,  after 
the  decease  of  his  wife  became  very  inconsistent  in  his  conduct,  and 
laboured  under  an  aberration  of  mind.  That  in  consequence  thereof,  he, 
the  deceased,  was  liable  to  be  imposed  upon  by  artful  and  designing 
persons,  and  that  owing  to  impositions  practised  upon  him  by  such  during 
the  said  last  ten  or  twelve  years  of  his  life  he  lost  and  was  deprived  of 
considerable  sums  of  money  and  other  portions  of  his  property  ;  that  he 
frequently  forgot  what  he  said  and  did  and  directed  to  be  done  by  others 
shortly  afterwards;  talked  in  a  wild,  rambling,  and  incoherent  manner; 
expressed  great  apprehension  that  he  had  or  should  become  poor  and 
distressed  and  die  in  the  workhouse;  became  very  much  altered  in  his 
person  and  appearance,  neglected  his  dress,  and  did  so  many  strange  and 
extraordinary  acts  that  he  was  looked  upon  and  considered  by  the 
different  persons  who  saw  and  had  transactions  with  him  to  be  (as  in 
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fad  he  woi)  of  wuound  mind,  memory ,  and  tmderitanding*  And  tkii 
was  and  it  true,  pubUc  and  notorious,  and  the  party  proponent  doth 
aiiege  and  propound  as  before. 

iFourth.  That  m  the  month  of  July,  in  the  year  181B7,  the  said  de* 
ceased,  who  was  then  of  unsound  mind,  went  from  his  residence  at  C.  P., 

within  the  borough  of  P.,  in  the  county  of ,  to  a  public  house 

known  by  the  sign  of  the ,  in  the  said  borough  of  P.,  and  shortly 

afterwards  removed  from  thence  to  the  house  of  Mr,  O,  IV,,  being  a 
public  inn,  known  as  the  Bradley  Inn,  at  N.  B,  in  the  said  county. 
That  on  such  occasion  he  took  with  him  a  common  XDoman  of  the  tonm, 
whom  he  requested  the  said  Mr.  G.  W.  and  the  waiters  and  other  per^ 
sons  belonging  to  the  said  inn  to  call  Mrs.  G.,  and  to  whom  he  himself 
behaved  with  great  respect  and  deference,  and  to  whom  he  desired  and 
appeared  to  expect  that  others  would  behave  in  Hke  manner;  and  whilst 
staying  at  the  said  inn  he  took  a  cottage  in  the  neighbourhood  for  the 
term  of  seven  years  and  had  Ids  furniture  brought  from  his  house  at  P. 
aforesaid,  and  from  the  said  public  house  called  the  N.  T.,  and  placed 
in  the  said  cottage.  And  the  party  proponent  doth  further  allege  and 
propound,  that  in  a  few  days  afterwards,  I.  W.,  the  elder,  the  father  of 
/.  n.,  the  husband  of  M.  W.,  the  other  party  in  this  cause,  came  to 
N.  B.  (foresaid,  and  took  the  said  deceased  to  his,  the  said  L  W.  the 
elder* s  house  at  C.,in  the  said  county,  and  within  a  day  or  two  after^ 
wards  he  the  said  /•>  W.  the  elder  went  with  two  waggons,  and  without 
the  concurrence  or  direction  of  the  deceased,  removed  all  his,  the  said 
deceaseds,  said  furniture  from  the  said  cottage  to  the  house  of  his  son 
the  said  I.  W.,  at  W.,  in  the  county  of  Devon ;  that  on  such  occasion 
the  said  deceased  was  represented  by  the  said  I.  W.  the  elder  to  be 
decidedly  insane  and  totally  unable  to  conduct  himself  or  his  affairs  in  a 
rational  manner,  and  that  he  ought  to  have  had  some  person  constantly 
with  him  to  take  care  of  him,  and  that  his,  the  deceased's  relations,  had 
been  quite  distressed  to  know  what  had  become  of  him,  or  to  that  effect ; 
and  the  said  I.  IV,  the  elder,  without  reference  to  the  deceased  or  any 
authority  from  him,  paid  the  landlord  of  the  said  cottage  the  sum  of 

l.f  or  some  other  sum  of  money,  as  a  compensation  on  his  relinquish" 

ing  the  agreement  of  the  smd  deceased  for  the  hire  of  the  same  as  afore* 
said.  That  the  smd  deceased  on  such  occasion  took  no  part  in  the  said 
transaction,  and  neither  expressed  any  acquiescence  in  or  dissent  from 
the  acts  of  the  said  I.  W.  the  elder,  but  appeared  to  be  and  mas  uncon- 
scious of  the  effect  thereof,  and  was  behaved  to  and  treated  by  the  said 
I.  W.  the  elder  and  others,  as  in  fact  he  then  was,  a  person  rf  unsound 
mind  and  understanding.  And  this  was  and  is  true,  public  and  notorious, 
and  the  party  proponent  doth  allege  and  propound  as  before, 

{^Fifth.  That  the  said  M.  IV,  and  her  husband  and  their  family  Uved 

and  resided  with  the  deceased  at  his  house  at  ,  which  was  his  own 

freehold,  from  on  or  about  the  months  of or ,  18 — ,  to  the 

time  of  hu  death;  that  they  acquired  and  exercised  an  undue  ascen- 
dancy and  control  over  htm;  and  they  and  their  relations  and  con- 
nexions  behaved  to  and  treated  the  said  deceased  as,  and  declared  that 
he  was,  a  person  incompetent  to  manage  and  conduct  his  affairs  and  of 
unsound  mind.  And  this  was  and  is  true,  public  and  notorious,  and  the 
party  proponent  doth  allege  and  propound  as  before, 

[Sixth,  That  upon  an  occasion  happening  either  in  the  month  of 
f  18 — ,  or~^^^  18 — ,  the  said  M.  W.,  the  other  party  in  this 
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,f  .•«.»5  a  ctmvenalion  wkk  W.  T.,  «  tMmti  wmktr^  rmUkg  mt 
P.,  deehnd  to  the  md  W.  F.  thai  ike  touked  tiecidwmmftkarwhf 
meaning  the  said  W.  G.,  the  partp  in  this  eatue  decerned)  demd%  m  it 
woi  at  mated  a$  ever,  thereby  meaning  at  mad  at  eter,  at  tke^  the  taid 
M.  W.  expretted  hertelf  to  that  effect.  Thai  ai  or  akoai  the  tame 
period  he,  the  taid  W.  F.,  inquired  of  the  taid  deceated  to  whom  he 
intended  to  hegueath  hit  property,  and  whether  he  had  moi  any  hndhert 
or  mtert  f  to  which  the  deceated  replied  thai  he  had  mane  left,  or  to  thai 
effect*  And  thit  wat  and  it  true,  pukHe  and  mdoriontt  and  the  party 
proponent  doth  aiiege  and  propound  at  before, 

^Seventh.  That  on  an  occation  happening  tome  time  on  or  abomt  the 
month  £^— — »  18— « the  tmd  M.  W.,  the  other  party  m  thk  eante, 
coiled  ai  the  haute  of  a  Mrt.  ¥.%  titter  to  the  taid  W.  JP.,  who  wat  that 
retiding  at  Plymouth  itforetaid,  and  alto  taid  to  her,  the  taid  Mrtm  F»p 
thai  the  withed  the  old  man  (thereby  meaning  the  tmd  W.  G^  thepariy 
in  tUt  eaute  deceated)  deadf  for  he  wat  at  maaed  at  ever^  or  to  thai 
^ect*  And  thit  wat  and  it  true,  public  and  noioriaatf  and  the  party 
proponent  doth  aiiege  and  propound  at  hrfore. 

[Eighth.  Thai  the  making  and  writing  of  the  pretended  wiii  of  the 
taid  deceated  propounded  in  thit  eaute  on  tie  part  and  behalf  of  the  taid 
M.  W.  wat  not  the  free  and  tpontaneout  ad  cf  the  taid  deceated,  bui 
wat  procured  to  be  made  and  written  by  him  by  the  arte  and  coninvanee 
of  the  taid  M»  IV.  and  /•  fF.  her  hutbakd,  who  took  advantage  of  the 
weak  and  untound  ttate  of  the  deceated^ t  mind  for  that  purpote*  Thai 
in  the  courte  of  writing  the  tame  the  deceated  teveral  timet  complained 
of  the  great  inconvenience  he  felt  from  writing,  and  withed  not  to  comi- 
plete  the  tmd  pretended  will,  but  wat  compelled  or  induced  to  goon  and 
Jmith  the  tame  by  the  threait  and  importuniiiet  of  the  taid  M»  W,  and 
L  W»,  and  of  i.,  who  it  a  relation  if  the  taid  L  W,  and  tteward  to  the 
Earl  of  M,,  all  of  whom  were  pretent  with  the  taid  deceated  at  tueh 
time,  and  urged  him  to  write  and  afterwardt  to  execute  the  taid  pre* 
tended  will.  That  from  the  conduct  and  behaviour  (fthe  taid  deceated 
on  tueh  occation  he  appeared  to  be,  at  in  fact  he  wat,  a  perton  of  tM* 
tound  mind  and  incapdfle  of  making  hit  will  or  doing  any  act  of  thai  or 
the  like  nature,  which  required  thought,  judgment  and  reflection.  And 
tint  wat  and  it  true,  public  and  notoriout,  and  the  party  proponent  doth 
allege  and  propound  at  before. 

^inth.  That  on  an  occation  happening  tome  time  in  or  about  the 
month  of  ,  in  the  year  1 8 — ,  S.  IV.  a  tax-collector  in  the  borough 
of  Plymouth,  and  who  wat  weU  acquainted  with  the  taid  fV.  G., 
deceated,  being  in  the  habit  of  frequently  teeing  him,  called  ai  the  de» 
ceated*t  houte  in  order  to  receive  the  taxet  for  the  tame,  when  a  com* 
vertation  took  place  between  them  on  variant  tubjectt,  but  more  etpedally 
in  regard  to  the  taid  C.  Q,,  hit  the  deceated* t  titter.  That  the  deceated 
then  declared  to  the  taid  S.  W.  thai  he  was  very  detirout  to  tee  hit  taid 
titter,  meaning  the  taid  C.  Q.  and  her  children,  but  that  they  about  him^ 
meaning  the  taid  M.  fV.  and  I.  W.  and  1.  IV.  the  elder,  would  not 
tuffer  him  to  do  to,  or  to  that  effect,  and  the  deceated  alto  obterved  that 
the  W:t,  meaning  the  taid  M.  W.,  I.  W.  and  L  W.  the  elder,  had 
nearly  ruined  him,  that  he  wat  afraid  of  coming  to  the  parith,  that  Earl 
M.*t  terva/tt,  meaning  Y.,  mentioned  in  the  eighth  article  of  thit  alte- 
gation,  had  got  every  thing  from  hifn,  that  he  had  done  a  very  foolish 
act  at  the  EarlofM.*t,  meaning  the  execution  of  the  pretended  wiU  at 
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pltmkd  in  tit  next  preadiag  nikk^  and  that  tky  had  ill  u$ed  Um 
enr  nnce^  and  that  Mru  fV^^  metmiag  the  said  ilf.  IV.  kept  him  from 
ueing  or  vfriting  to  hie  euter^  meamng  tie  md  C.  Qf  or  to  tkat  ^ect* 
And  ike  deeented  again  obeerved  that  ie  ekouM  hke  very  nmck  to  eat 
ku  eietcTf  meaning  the  said  C  Q.f  but  ke  wot  afraid  to  write  to  ker 
mtkoni  tke  IV*  e^  meamng  ike  tend  M*  IF.  and  L  JV,,  gave  kirn  tke 
form  of  a  letter  in  order  tkat  ke  migki  copy  it^  or  io  tkat  tffeet.  TkaJ^ 
upon  tke  said  occasion,  ke  the  said  deceased  appeared  to  laboar  under 
a  ver^  great  terror  of  tke  said  M.  fF.»  and  eapremtd  Us  /ears  lest 
ske  skould  overkear  tkeir  conversation*  And  tUs  was  and  is  trae^  pnbHc 
and  notorious,  and  tke  party  proponent  dotk  allege  and  propound  oi 
brfore. 

ITentk.  Tkat  skortfy  after  tke  said  deceased  kad  been  compelled  or 
induced  to  write  and  execute  tke  said  pretended  will  propounded  in  tkis 
cmue^  as  pleaded  in  tke  eigktk  article  i^tkis  allegation,  ke  entertained 
an  idea  tkat  the  same  was  a  deed  i^g^t  and  that  he  had  thereby  de^ 
pHved  himself  ofkis  property  or  of  some  considerable  portion  tkertrf^ 
ke  became  still  more  qfected  and  Sstressed  in  kis  mindg  and  uu^refre- 
quently  expressed  kis  fears  tkat  ke  must  go  or  skould  be  taken  to  a 
workkouse,  kopmg  in  tkat  event  ke  skould  be  taken  to  a  workkouse  at 
some  distance,  wkere  ke  would  not  be  known,  and  at  kngtk,  under  tke 
in^htence  of  suck  ideas  or  apprekenshns,  ke  destroyed  kimself  by 
skooting  ktmselfwUk  a  pistol  as  aforesaid^  Tkat  a  coroner* s  inquest 
vsae  tkereupon  duly  keld  upon  tke  body  rftke  smd  deceand,  ofwkich 
tke  said  Y.  was  foreman  ;  and  the  jury  so  impannelled  by  their  verdict 
found  that  the  smd  deceased  at  such  time  was  in  an  unsound  state  of 
mind,  or  to  that  ^ffhct.  And  this  was  and  is  true,  public  and  notori' 
one,  and  the  party  proponent  doth  allege  and  propound  as  before. 

lEUventh.  That  all  and  singular  the  premises  were  and  are  true 
and  so  forth, 

[^Farm  of  Responsive  Allegations 

[/n  tke  Prerogative  Court  of  Canterbury, 

On  the  first  session  of  -*^^  term^  to  wU^  the  — -—  day  of 
>,  m  the  year  of  our  Itord 
C. 


.0.1 
ninstf 


[Oft  which  day  Y,  Z.,  in  the  name  and  as  the  lawful  proctor  of 
M*  W*  (wtfe  of  J.  W.)  and  under  that  denonunatioUf  and  by  all 
better  and  more  effectual  ways,  means,  and  methods,  and  to  all  intents 
and  purposes  in  the  law  whatsoever  which  may  be  most  beneficial  and 
effectual  for  kis  said  party,  said,  alleged,  and  in  law  articulately 
propounded  as  follows,  to  wit : 

IFurst.  Tkat  W.  G.  late  of ,  tn  tke  parisk  of ,  in  tke 

county  of  — -*— ,  tke  deceased  in  tkis  cause,  was  at  aU  times  as  well 
before  as  qfler  tke  making  and  execution  of  kis  last  will  and  testament, 

hearing  date  tke day  of ,  tn  tke  year ,  of  sound  mind, 

memory,  and  understanding,  talked  and  mscoursed  rationaUy  and 
sensibly,  and  well  knew  and  understood  wkat  ke  said  and  did,  and 
wkat  was  said  and  done  in  kis  presence,  and  was  Jully  capable  of 
making  tmd  executing  nis  last  will  and  testament  in  writing,  or  of 
doing  any  otker  serious  or  rational  act  of  tkat  or  tke  like  nature 
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requiring  thought^  judgment^  and  reflection^  and  aUhough  raiker 
eccentric  in  his  manners,  never  laboured  under  any  aberration  ofwnd, 
save  in  the  instance  of  his  having  pul  an  end  to  Ins  existence  bjf 
shooting  himself;  and  this  was  and  is  true,  public  and  notorious,  asii 
so  mudi  C,  Q.,  the  other  party  in  this  cause,  doth  know  and  in  her 
conscience  hath  confessed  to  be  true.  And  the  party  proponent  doth 
allege  and  propound  every  thing  in  this  article  contained  jwUly  and 
severally, 

^Second.  That  the  said  deceased  for  numy  years  before  and  wUU 
the  time  of  his  death  had  a  very  great  regard  and  affection  far  the 

said  M.  W.,  who  was  the of  his  late  wife ,  who  died  in  the 

year ,  and  he  the  stud  deceased  frequently  and  down  to  the  Ume 

of  his  death  declared  such  his  regard  and  affection  for  her,  and  that 
she  should  he  the  object  of  his  bounty  at  the  time  of  his  death,  and 
made  other  declarations  to  that  or  the  Uke  effect.  And  this  was  and 
is  true,  public  and  notorious,  and  the  party  proponent  doth  allege  and 
propound  as  before, 

[  Third,  That  the  said  deceased  became  very  much  (ffended  with  the 
said  C,  Q,  for  marrying  the  said  J,  Q.  against  his  consent,  which 

marriage  took  place  about years  since,  on  which  occasion^  and 

frequently  afterwards,  the  said  deceased  declared  that  he  never  would 
have  any  concern  with  her,  and  the  said  deceased  for  several  years 
before  his  death  had  no  intercourse  with  the  said  C,  Q.,  and  frequently 
and  down  to  a  late  period  of  his  life  declared  that  she  never  skomU 
have  any  part  of  the  property  which  he  possessed,  that  if  he  had  ten 
thousand  pounds  she  never  should  have  a  shUling  of  it,  for  it  would  he 
useless  to  give  her  any  thing  as  her  husband  woidd  spend  it  if  he  did; 
and  he,  the  said  deceased,  made  other  declarations  to  that  or  the  like 
effect.     And  this  was  and  is  true,  public  and  notorious,  and  soforih, 

^Fourth,  That  in  the  month  of ,  in  the  year ,  the  stud 

deceased  having  become  acquainted  with  a  woman  before  unknown  to 
him,  and  having  engaged  her  to  Uve  with  Itirn  as  his  housekeeper,  at  a 

cottage  at  N,  B,,  in  the  county  of ,  mentioned  m  the  fourth 

position  or  article  of  a  certain  allegation  given  in  and  admitted  in  this 
cause  on  the  part  and  behalf  of  the  said  C.  Q.,  which  cottage  he  had 
entered  into  an  agreement  to  take  for  years,  and  having  soon  tidier 
been  informed  that  such  woman  was  of  wid  character,  he  directed  the 
said  M,  W,  to  send  for  J.  H.,  the  elder,  the  father  of  her  said 
husband,  and  who  resided  at  C,  about  Jive  miles  from  P,,  for  the 
purpose  of  enabling  him  the  said  deceased  to  advise  with  htm  what 
steps  he  should  take ;  and  the  said  J,  W,,  the  elder,  having  come  to 
P.,  and  the  said  deceased  having  met  him,  the  said  deceased  informed 
him  tliat  he  had  something  particular  to  say  to  him,  and  requeued 
the  said  J.  W,  to  accompany  him  to  an  inn  for  the  purpose  of  hol^&ng 
a  conversation  with  him,  that  they  accor Jungly  went  together  to  the 
Lamb  Inn  in  that  town,  and  when  alone  in  a  room  therein  the  said 
deceased  informed  the  said  J,  W,  that  he  had  taken  a  cottage  at  N,  B, 
aforesaid,  and  had  sent  furniture  thereto,  and  had  engaged  a  house^ 
keeper  who  was  then  therein,  and  that  he  had  subsequently  received  infor- 
mation that  she  was  a  woman  of  bad  character,  and  he  was  determined 
not  to  reside  in  the  said  cottage  or  to  see  the  said  woman  again,  and 
he  requested  the  said  J,  W,,  the  elder,  to  go  to  N,  B,  to  see  E,  the 
landlord  of  the  said  cottage,  and  make  an  arrangement  with  him,  so 
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that  htf  the  aud  deceoied^  might  quit  and  turrender  the  said  cottage^ 
and  also  to  see  the  said  woman  and  prevail  on  her  to  quit  the  said 
cottage^  and  also  to  bring  from  thence  the  furniture  which  he,  the  said 
deceased,  had  sent  thereto,  and  of  which  the  scud  deceased  delivered  to 
the  said  /.  W,,  the  elder,  an  inventory  in  Ids  own  handwriting,  and 
gave  his  Sections  as  to  packing  some  part  thereof,  and  for  the  pur- 
pose  of  carrying  such  the  intentum  of  the  said  deceased  into  effect  he, 
the  said  deceased,  delivered  to  the  said  J,  fV,  a  draft  or  cheque,  which 
he  had  drawn  on  Messrs.  H.  and  N,,  his  bankers,  for  thirty  pounds, 
and  requested  Mm  to  pay  whatfurtlicr  money,  if  any,  might  be  neces' 
sary;  and  the  said  deceased  also  in  the  presence  of  the  said  J,  W., 
the  elder,  wrote  and  addressed  a  letter  to  the  said  woman,  and  read 
the  same  to  the  said  J.  W,,  the  elder,  and  by  such  letter  he  informed 
her  that  he  had  thought  better  of  the  arrangement  which  he  had  made 
for  residing  at  N,  B.  and  having  her  as  his  housekeeper,  and  desired 
her  to  leave  the  said  cottage  and  give  up  to  the  said  J,  W,,  the  elder, 
all  his,  the  deceaseds  furniture  and  things  therein  then  in  her  posses^ 
sion,  and  he  in  the  satd  letter  also  declared  that  tlie  said  J.  W.  was 
desired  by  him  the  said  deceased  to  pay  her  the  sum  of  ten  pounds 
wages  and  compensaiion  for  her  being  dismissed  so  suddenly  or  to  that 
effect,  that  the  said  J,  fr.  accordingly  went  to  N.  B,  and  delivered  to 
the  sittd  woman  the  said  letter,  who  read  the  same  aloud  in  the  pre* 

sence  of  the  said  J,  W.  and  also  of  the  said E.,  who  had  accom- 

famed  him  to  the  said  cottage,  and  the  said  woman  retained  the  said 
letter,  and  the  same  hath  not  since  come  into  the  possession  or  power 
of  the  said  M.  W,  or  J.  W,  her  husband,  that  the  said  /.  n,  sen, 
ptad  to  the  said  woman  ten  pounds  as  dvrected  in  the  said  letter,  and 
packed  up  all  the  saidfumUure  and  other  effects  of  the  said  deceased, 
ofid  tent  the  same  to  the  house  of  his  son  the  said  J.  W.  at  W.,  he 
having  been  desired  by  the  said  deceased  so  to  do,  and  the  said  J,  W., 
the  elder,  after  conference  with  the  said  E,,  agreed  to  pay  and  did  pay 
hm  twefdy-five  pounds  as  a  compensation  for  the  loss  which  he  cfe- 
clared  he  probably  should  sustain  by  permitting  the  said  deceased  to 
quit  the  said  cottage  and  ceasing  to  be  the  tenant  thereof;  that  two  or 
three  days  afterwards  the  said  J,  W.,  the  elder,  called  on  the  said 
deceased,  who  was  then  at  the  said  J,  W's  house  at  W,,  where  the  said 
deceased  settled  with  the  said  «/.  W.,  the  elder,,  the  account  of  the 
expenses  by  him  in  executing  such  the  order  and  Erections  of  him,  the 
tmd  deceased,  so  as  aforesatd  given  to  him ;  and  the  party  proponent 
doth  further  allege  and  propound  that  tlie  said  J,  W.,  the  elder,  did 
wA  on  the  occasion  mentioned  in  tins  article  represent  the  said  deceased 
to  be  insane  or  unable  to  conduct  himself  or  his  affairs  in  a  rational 
manner,  or  declare  that  he  ought  to  have  had  some  person  constantly 
nith  him  to  take  care  of  him,  nor  did  he  or  any  other  person  behave 
to  or  treat  him  as  a  person  of  unsound  mind,  as  in  the  said  fourth 
pontion  or  article  is  falsely  alleged  and  pleaded,  but  that  on  the  con^ 
trary  the  deceased  was  perfectly  collected  and  rational,  and  quite 
competent  to  the  management  of  that  or  any  other  business  whatever. 
And  this  was  and  is  true,  public  and  notorious,  and  so  forth, 

[fifih.  That  after  the  said  deceeued  had  determined  to  quit  the 
aforesaid  cottage  at  N.  B,,  he  returned  to  the  lodgings  which  he  had 
previously  occupied  in  the  house  of  W.  H»,  in  C.  F.,  where  he  re* 
nudned  about  a  fortnight,  but  being  dissatisfied  with  the  accommoda- 


38t  Cf^vactfee—  Fom  0/  AeipmatM  AUtgatian.^ 


tkm  there  he  wetU  to  live  and  reside  with  the  eaid  /.  JPl  amd  Ue 
wife  M.  W.  at  their  farm  at  W.,  in  the  eaid  cmmiy  ef 
he  eontinyed  to  live  and  reside  taUU  the  month  of  ifooember^  m  ike 
smd  year  — ,  when  the  said  deceased  purchased  the^freehold  kemae  m 
B.  P.,  fvt<Atii  the  borough  of  P.,  wuniioned  m  his  last  mdl  and  tettaweemit 
and  removed  ^Jurmture  to  mcA  house,  and'bff  the  desire  ^  the  amid 
deceased  the  smd  J,  W,  and  M.  IV*  went  to  rende  wiih  Ami  m  smck 
house,  and  they  continued  to  live  and  reside  together  until  his  deaik  : 
but  the  party  proponent  doth  expressly  allege  and  propound  thai  ike 
smdM.W.and  J.  W^  her  husband,  did  mot  nor  J&d  either  of  tkam 
ever  acquire  or  exercise  any  undue  ascendancy  or  control  over  Uie  eead 
deceased,  nor  did  they  or  either  of  them  or  their  relations  or  canneeiiesi 
behave  to  or  treat  the  said  deceased  as,  or  declare  thai  he  was  a  jmreasi 
incompetent  to  manage  or  control  his  affairs,  or  of  unsound  uund,  me 
m  the  fifth  'position  or  article  of  the  smd  allegalion  is  falsely  aik^ged 
and  pleadea.  And  this  was  aSnd  is  true,  puh&c  and  noiorious^  and  ike 
party  proponent  doth  allege  andpropound  as  before. 

ISixth.  That  titter  the  said  deceased  had  so  su  aforesaid  gone  to 
reside  in  the  said  house  in  B,  P.,  to  wit,  some  time  in  the  month  ^ 
Januarv,  in  the  year  — »^  he  the  smd  deceased  declared  to  A.  S.  UmU 
the  said  house  had  cost  hhn  eight  hundred  mounds,  and  thai  he  intended 
to  give  the  same  to  P.,  thereSy  meaning  the  stud  M,  W.,  and  thai  he 
should  also  give  her  other  property,  or  to  that  effect.  And  tlus  was  and 
is  true,  public  and  notorious,  and  the  party  proponent  doth  allege  and 
propound  as  before. 

iSeventh.  That  the  making  and  writing  of  the  last  will  and  testO' 
ment  of  the  said  deceased  propounded  in  this  cause,  bearing  date  the 
seconaday  of  February,  one  thousand  eight  hundred  and  tweniy^^hi, 
was  a  free  and  spontaneous  act  of  the  smd  deceased,  and  was  not  pro* 
cured  to  be  made  by  any  acts  or  contrivance  of  the  said  M.  W.  party 
in  this  cause,  or  her  husband  J.  W.,  neither  <fwhom  knew  thai  he  had 
made  such  will  until  some  time  after  the  execution  thereof;  nor  lU 
the  deceased  conmlain  of  any  inconvenience  he  felt  from  wriHng,  or  a 
wish  not  to  complete  the  same,  nor  was  he  compelled  or  indueeS  to  go 
on  and  finish  the  same  by  the  threats  and  importunities  of  the  emd 
M.  W.  and  J.  W.,  or  of  J.  Y.,  the  steward  to  the  Earl  of  M., 
nor  is  the  smd  J.  Y.  in  any  manner  related  to  the  smd  /•  W.,  or  to 
his  wife  the  said  M.  fV»,  as  in  the  eighth  position  or  article  of  the  emd 
allegation  is  falsely  alleged  and  pleaded  ;  and  the  party  jproponeni 
doth  further  allege  and  propound,  that  fieither  the  said  M.  W.,  nor 
J,  W.,  nor  J.  Y.,  were  present  at  such  time  or  in  the  house  wherein  the 
same  was  written  or  executed.  And  this  was  and  is  true,  publie  and 
notorious,  and  the  party  proponent  doth  allege  and  propound  as 
before, 

^Ei^hth.  That  after  the  said  deceased  had  wrote  and  emeeuted  Us 
saui  wtll  he  did  not  entertain  an  idea  that  the  same  was  a  deed  of 
**  gift,**  or  that  he  had  thereby  deprived  himself  of  his  property  or  of 
a  considerable  part  ofii,  and  m  consequence  thereof  became  distressed 
in  his  mind,  or  express  his  fear  that  lie  must  go  or  should  be  taken  to 
a  worhhouse,  as  in  the  ninth  position  or  artwle  of  the  said  allegation 
is  falsely  alleged  and  pleaded  ;  on  the  contrary,  he,  the  said  deceased, 
several  times  recognized  his  said  will  and  declared  that  on  his  death 
the  said  M.  IV,  and  her  husband  would  be  materially  benefitted^  or  to 


thai  efid,  ^<  9ken  repairs  were  Mng  ai  his  taid  home  w  B.  P.,  m 
or  akmi  ike  wmih  of  December^  one  thousand  eight  hundred  and 
tweniy^seveHt  the  smd-"-^^  declared  he  was  doing  all  for  the  benefit 
of  the  said  «/.  W^  and  M,  W.^  or  to  that  effect ;  and  on  or  about 
Thursday  the  twelfth  day  of  June,  in.  the  saiayear  one  thousand  eight 
hundred  and  twenty^eight,  the  said  deceased  attended  the  christening 
ofW.a  child  of  the  said  /.  fV.  and  M.  W,  his  wife,  on  which  occa- 
sion he,  the  deceased,  distinctly  declared  to  the  said  R,  S.  that  he  had 
wade  his  will,  and  that  he  had  given  P,,  thereby  meaning  the  said 
Af.  fF.|  his  house  in  B.  P,  and  every  thing  in  it,  and  had  also  given 
her  further  property,  as  he  had  before  told  him  he  meant  to  do,  and 
tkoA  he  had  made  her  executrix,  or  to  thai  effects  And  this  was  and 
is  true,  pubUc  and  notorious,  and  the  party  proponent  doth  allege  and 
'as  before, 

.  That  all  and  singular  the  premises  were  and  are  true, 
askd  notorious^  and  so  forth. 


[[4.  Articles. 

[[Where  the  office  of  the  judge  is  promotedi  the  whole  trans-  o«iicr«i 
action  must  be  fairly  and  specifiodly  stated,  in  order,  first,  that  ^''**"**  **• 
the  judge  may  consider  whether  he  ought  to  allow  his  office  to 
be  promoted,  which  the  judge  perhaps  may  refuse,  if  both  par- 
ties are  in  pari  delicto;  and  secondly,  that  the  defendant  may 
be  enabled,  without  injustice  to  himself,  to  give  an  affirmative 
issue  («).  The  general  words  of  articles  are  construed  only  to 
include  subordinate  charges  ejusdem  generis  with  the  prin- 
cipal (/),  while  the  prcesertim  is  looked  to  for  the  principal 
accusations  («)•  The  court  cannot  go  beyond  the  particular 
o^ce  charged,  nor  the  articles  beyond  the  citation  (»)•  But  in 
a  criminal  suit  for  incest,  a  marriage  may  be  annulled  although 
the  citation  contained  no  evidence  to  that  effect  (y).  On  the 
other  hand,  though  the  promoter's  motives  may  be  shown  in  a 
defensive  plea  to  be  malicious  and  vindictive,  because  such 
conduct  would  affisct  both  the  question  of  costs  and  the  credit 
of  his  witnesses,  yet  such  defensive  plea  must  be  specific,  and 
confined  to  the  promoter's  conduct  with  reference  to  the  defen- 
dant (z).  According  to  practice,  the  promoter  of  the  office  of 
the  ju^ge  is  bound  not  only  to  give  in  articles,  but  also  a  cor^ 
rect  copy  to  the  defendant — an  error  in  the  copy  being  as  fatal 
to  the  suit  as  an  error  in  the  original  (a). 


(i)  Ipliver  V.  Hohart,  1  Hagff.  43 ;        (v 
leey.  Mathew»,  3  Hagg.  174 ;  Moor-    34?| 


)  IChick  V.  Eamtdale,  4  Cartels, 


«M  Y.  Moonom,  3  Hagg.  97 ;  Wynn  (f )  IBennett  v.  Bonaker,  3  Hagg. 

V.  Daviet  and  Weaver,  1  Curteis,  89.]  25.] 

(0  IBemiett  v.  Bonaker,  3  Hogg.  (a)  [See  Williams  v.  Bott,  1  Cons. 

^1  1 ;  and  Thorpe  v.  Mameli,  cited  fa 

(<*)  [lUd.]  note;  and  anU.l 

(*)  [Breduy.  Woolfrey,  1  Curteis, 
880.]  ^ 
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[^It  is  not  a  fatal  objection  that  the  aiticles  are  exhibited  in 
the  name  of  the  surrogate,  and  not  of  the  judge  (A),  or  in  the 
name  of  the  bishop  instead  of  his  official  (c) ;  but  where  the 
office  of  the  judge  is  wrongly  described,  the  error  is  fatal,  and 
may  be  pleaded  in  bar  of  further  proceedings  {d). 

[[The  general  rule  is,  that  articles  must  be  brought  in  on  the 
court  day  immediately  subsequent  to  that  on  which  the  de- 
fendant has  appeared  (e). 

[[Articles  once  brought  in  may  be  reformed  and  amended 
under  the  direction  of  the  court  prior  to  their  actual  admission, 
but  when  they  are  once  admitted  and  issue  is  joined,  either 
party  is  bound  by  them ;  and  it  must  be  borne  in  mind,  that 
the  promoter  is  not  at  liberty  to  drop  in  with  charges  one 
after  another,  with  perhaps  this  single  exception,  that  ofiences 
ejusdem  generis  subsequently  committed  may  be  pleaded  in 
subsequent  articles  (/)•  But  circumstances  may  justify  the 
admission  of  further  articles  explanatory  to  a  responsive  alle- 
gation (g),  or  where  it  is  clearly  shown  that  they  could  not 
have  been  sooner  pleaded  (A). 

[[If  the  articles  contain  a  substantive  charge,  the  court  is 
bound  to  €ulmit  them,  and  cannot  listen  to  a  suggestion  that 
they  do  not  truly  detail  the  circumstances  (»)>  though  the 
court  is  strictly  confined  to  a  consideration  of  the  offences 
charged  in  the  articles  (/)•  In  a  case  where  the  allied 
offences  were  laid  from  September  1824  till  January  1^7, 
and  the  suit  was  instituted  in  April  1828,  the  lapse  of  time 
was  held  to  be  no  bar  (A). 

\\Articles  (I)  in  the  Arches  Court  of  Canterbury,  for  the  Pu- 
nishment and  Correction  of  a  Clerk  in  Holy  Orders  guilty 
of  Incontinence,  ftc. 

[In  the  name  of  Ood,  Anien.  We,  H,  J.,  Knight,  Doctor  of 
Laws,  Official  Principal  of  the  Arches  Court  of  Canterbury, 
lawfully  constitued,  to  you  the  Reverend  L,  M,,  rector  of  the 

parish  of ,  in  the  county  of ,  in  the  archdeaconry  and 

comniissaryship  of ,  in  the  diocese  of ,  and  province  of 

Canterbury,  ail  and  every  the  heads,  positions,  articles  and  inter- 
rogatories, touching  and  concerning  toe  lawful  correction  and  re- 
formation of  your  manners  and  excesses,  and  more  especially  for 


(6)  {^Prankard  T.  Deacle,  1  Hagg. 
169.] 

(c)  IMaidman  v.  Malpat,  1  Con- 
■ist.  209.1 

(d)  IWilliamsv.Bott,  I  Consist.  1. 
Vide  ante,  "  Effect  of  Misnomer," 
under  title  Citation,  p.  246.1 

(e)  lDobiey.Mastert,STmA75; 
Sehultes  v.  Hodgson,  1  Add.  321.] 

(/)  TSchultes  V.  Hodgson,  1  Add. 
321.] 


(A)  IMoortom  v.  Moonom,  3 
Ha^.  97.] 

(i)  [Jamum  v.  Bagiter,  3  Hagg. 
356.] 


0)  r3_Hagg.  60.] 
25.1 


(A:)  iBennett  v.  Bonaker,  2  Uagg. 


(k)  [See  Rule  9  of  Orders  of  Court, 
ante, 

(0  [For  articles  against  a  person 
for  teaching  in  a  grammar  acbool,  see 


(g)  IRoper  y.  Roper,  3  Phill.  97.]    title  j^c)oot  in  this  volume.] 
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incontineneef  for  profane  cursing  and  swearing^  indecent  conversa^ 
tioHy  drunkenness  and  immoraJity^  and  for  neglect  of  divine  service 
OH  divers  Sundays^  do,  by  virtue  of  our  office,  at  the  voluntary 
promotion  of  Y,  Z.j  article  and  object  as  follows : 

[First.  iVe  article  and  object  to  you,  tlie  said  L.  M.,  that  by 
the  ecclesiastical  laws,  canons  and  constitutions  of  the  Church  of 
England,  all  clerks  and  ministers  in  holy  orders  are  particular^ 
enjoined  and  required  to  be  grave,  decent,  reverend  and  orderly  in 
their  general  deportment  and  behaviour  in  every  respect,  and  to 
abstain  from  fornication  or  incontinence,  profaneness,  drunken^ 
ness,  lewdness,  profligacy,  or  any  other  excess  wJiatever,  and  from 
being  guilty  of  any  indecency  tnemselves,  or  encoura^ng  the  same 
in  others;  but  that,  on  the  contrary,  they  are  enjoined,  at  all  con- 
venient times,  to  hear  or  read  some  of  tne  Soly  Scriptures,  or  to 
occupy  themselves  with  some  other  honest  study  or  exercise,  always 
doing  the  things  which  shall  appertain  to  honesty,  and  endeavour- 
ing  to  profit  trie  Church  of  Ood,  bearing  in  mind  that  they  ought 
to  excel  all  others  in  purity  of  life,  and  to  be  examples  to  other 
people,  under  pain  of  deprivation  or  other  ecclesiastical  punish- 
ment  or  censures,  as  the  exigency  of  the  case  and  the  law  there- 
upon may  require  and  autJiorize,  according  to  tlie  nature  and 
quality  of  their  offences  ;  and  this  was  and  is  true,  public  and 
notorious,  and  so  much  you  the  said  L.  M.  do  know  or  have  heard, 
and  in  your  conscience  believe  to  be  true;  and  we  article  and 
object  to  you  of  any  other  time,  place,  person  or  thing,  and  every 
thing  in  this  and  the  subsequent  articles  contained  jointly  and 
feveraUy. 

[Second.  Also  we  article  and  object  to  you  the  said  L.  M.,  that 
you  were  and  are  a  priest  or  minister  in  holy  orders  of  the  Church 

of  England,  and  that  on  or  about  the day  of ,  in  the 

year  of  our  Lord ,  you  were  duly  and  lawfully  admitted  and 

instituted  in  and  to  the  said  rectory  and  parish  of ,  in  tlie 

county  of  — ,  and  that  an  entry  thereof  was  duly  made  in  the 
muniment  book  kept  in  the  episcopal  registry  of  the  Lord  JBiskop 

of ,  at  ,  for  the  diocese  of ;  and  tfiat  you  were 

afterwards  duly  and  lawfully  inducted  into  the  actual  and  cor- 
poral possession  of  the  said  rectory,  and  for  and  as  the  lawful 
rector  of  the  said  rectory  and  parish,  you  have  ever  since  been 
and  now  are  commonly  accounted,  reputed,  and  taken  to  be.  And 
fltis  was  and  is  true,  public  and  notorious,  and  we  article  and 
object  to  you  as  before. 

[Thirai  Also  we  article  and  object  to  you  the  said  L,  M,,  that 
in  supply  of  proof  of  the  premises  mentioned  in  tlie  next  preceding 
article,  and  to  au  other  intents  and  purposes  in  the  law  whatso- 
ever^ the  promoter  of  our  office  doth  exhibit  and  hereto  annex 
and  prays  to  be  here  read  and  inserted,  and  taken  as  part  and 

parcel  Jiereof,  a  certain  paper  writing,  numbered ,  and  doth 

allege  and  propound  the  same  to  be  and  contain  a  true  and  au- 
thentic copy  of  tlie  (ict  so  entered  and  made  in  the  said  muniment 
hook  kept  in  the  episcopal  registry  of  the  Lord  JBiskop  of  — — 
for  the  said  diocese  as  aforesaid,  on  your  admission  and  ifistitu- 

tion  in  and  to  tlie  said  rectory  and  parish  of ,  as  mentioned 

in  the  next  preceding  article  f  that  tlie  same  has  been  carefully 
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ceUated  wUh  the  original  mUry  nam  aippmrmg  m  ths  mid 
ment  book  and  found  to  agree  tkerimihf  and  ka$  heem  sifnei 

by ,  the  deputff  regittrar  of  the  eaid  diocese;  and  tkat  aU 

and  singular  the  contents  of  the  said  eoMhii  were  and  ara  true^ 
that  aU  things  were  had  and  done  ets  are  therein  contained^  and 
that  L.  M,  therein  menHanedj  and  you  the  Mev,  L.  Jf  .  the  par^ 
accused  and  complained  of  in  this  cause^  were  and  are  one  and  tie 

same  person,  and  not  divers,  and  theU  the  rectory  of iAarm 

mjenUoned,  to  which  you  were  so  admitted  and  instituiedj  and  the 
rectory  and  parish  of-^^,  several  times  mentioned  in  these  artieleSf 
was  and  is  one  and  the  same  place,  and  not  divers.  And  this  was 
and  is  true,  ptd>lic  and  notorious,  and  we  article  and  eibjeet  to  you 
as  before. 

[fourth.  Also  we  article  and  dbjeet  to  you  the  said  L.  JIf.,  tkM 

in  the  latter  end  cfthe  year you  enga^  ^—9  spinster,  as  a 

servant,  and  that  she  theret^pon  entered  tnto  your  service,  ami 
went  to  reside  in  the  said  rectory  house;  that  you  soon isfUrmards 
formed  a  criminal  connection  with  her,  and  had  the  earned  use 
and  knowledge  of  her  body,  and  that  she  thereby  became  pregnant 
bu  you  ;  tfuU  you  continued  to  carry  on  such  criminal  conneeiion 
during  the  time  she  remained  in  your  service,  which  nnxsfor  etbout 
six  months;  that  upon  her  leaving  your  sermce  she  was  pregnemt, 

and  qfterwards,  to  wit,  in  the  month  of -,  was  delivered  of  a 

bastard  child  in  the  parish  of ,  in  the  county  of .    And 

this  was  and  is  true,  pubUc  and  notorious,  and  we  article  and  6b' 
ject  to  you  as  before. 

Fifth.  Also  we  article  and  object  to  you,  the  said  L.  M.,  that 

in  toe  latter  end  of  the  year ,  or  the  beginning  of  the  year 

,  you  engaged ,  spinster,  as  a  servant,  and  she  thereupon 

enters  into  your  service,  and  went  to  reside  in  the  said  rectory 
house ;  that  you  soon  afterwards  formed  a  criminal  connecium 
with  her,  and  had  the  carnal  use  and  hnowledge  of  her  body,  and 
she  became  pregnant  by  you;  that  you  continued  to  carry  on  such 
criminal  connection  for  several  months  during  the  said  year  <•  ; 
that  the  said  — ^  left  your  said  service,  mo  being  at  such  tiw^ 
pregnant  by  you,  and  was  afterwards,  to  wit,  on  the  -*->  day  of 

,  in  the  said  year ,  at ,  in  the  parish  of  — — ,  tn  tne 

county  of ,  delivered  of  a  —  bastard  child.    And  this  was 

and  u  true,  public  and  notorious,  and  we  article  andobfectto 
you  as  before. 

[8ixth.  Also  we  article  and  object  to  you,  the  said  £•  Jf.,  that 
for  several  years  past  you  have  addicted  yourself  to  habitual  and 
excessive  drinking  of  wine  and  spirituous  Uauors,  and  particu" 
larly  rum,  so  as  to  be  frequently  much  intoxicated,  and  that  you 
have  also  frequently  been  guilty  of  the  vice  ofprofane  cursing 
and  swearing  ;  that  you  have  at  various  times  sworn  at  your  ser^ 
vants  and  labourers,  and  made  use  of  much  profane  language,  and 
many  oaths.  And  this  was  and  %s  true,  puolic  and  notorioue, 
and  we  article  and  object  to  you  as  before. 

[Seventh.  Also  we  article  and  object  to  you,  the  said  L.  M., 

that  on  a in  the  month  of ,  about        ■  o*clack  in  the 

,  you  were  intoxicated,  ana  being  in  the  — ^  of  the  said  pa* 

HfA^  you  made  use  of  many  profane  oathsj  and  swore  at 


t;i>r«ttJce~  Arm  of  ArMm:\  fUft 

a ,  who  was  then  employed  by  you  €u  a ,  and  to  look 

after  your  concerns,  and  caUed  kim ;  whieh  expressions  you 

repeated  immediate  afterwards,  on  the  same  day,  in  your  own 
» eu§oissistf  the  said  ret^ory  house*    And  this  was  and  is  true, 
pubUe  esnd  notorious,  and  we  article  and  object  to  yon  as  before* 

[£Si^Au  Also  we  article  and  fAject  to  you,  the  said  Jj.  M.,  that 
the  duty  wlUch  has  always  been  accustomed  to  be  done  at  the  said 
dmrch  on  a  Sunday  has  been  the  morning  service  and  a  sermon, 

and  thai  an  Sunday,  the day  of ,  you,  without  just  cause 

er  isnpedisnent,  wholly  omitted  to  perform  such  service  ;  and  we 
fitrikar  artide  and  ot^ect  to  you  that,  without  just  cause  or  impe- 
dunstst,  you  whal^^  omitted  to  perform  dknne  service  in  the  said 


dnireh  an  Sunday,  the day  wf  —^,  and  also  on  every  Sun^ 

day  suhseptant  tkareto,  usvtil  Sunday,  the day  of follow^ 

m§,  and  that  you  alio  omitted  to  perform  any  such  service  on 
Sunday,  the  -»—  dsiy  of—^^,  and  that  on  the  foresaid  Sunders 
respee&veiy  na  divisw  eervioe  whatever  was  performed  in  the  sasd 
church.  And  this  was  and  is  trtie,  public  ana  notorious,  and  we 
artide  and  Meet  to  you  as  before* 

[i^Ttfitib.  Also  we  article  and  object  to  you,  the  said  L.  M,,  that 
for  your  aforesaid  fornication  or  incontinence,  profane  cursing 
and  ssveartng,  indecent  conversation,  drunhenneu  a$M  immorality, 
and  neglect  ef  duty,  and  other  crimes  and  excesses,  uou  ought  to 
ffe  eaaonicaUy  pusnshed  and  corrected,  and  we  article  and  a^ect 
to  you  as  btfore.    Also  we  article  and  oinect  to  you,  the  said  -^-"^ 

that  you  are  of  ^  parish  of ,  in  the  archdeaconry  and  com' 

misearyship  «7f  — *>  in  the  diocese  of ,  and  province  of  Canr 

terbury,  and  therefore  and  by  reason  of  the  premises,  and  of  the 

letters  of  request  from  the  Worship/ul ,  Master  of  Arts, 

Commissary  of  the  Honourable  and  Riaht  Reverend  Father  in 

Oed,  *-»— ,  by  divine  permiesion  Lord  bishop  of ,  in  and 

throu^^igna  tAe  edufle  archdea^conry  of ,  in  the  diocese  of—^^, 

ku^idly  constituted,  presented  to,  and  a^cc^rted  by  us  in  this  coma, 
ivsre  and  are  subject  to  the  juriediction  of  this  court,  and  we 
article  and  object  to  you  as  before. 

[Tenth*  AJlso  we  artide  and  object  to  you,  the  said  L.  M.,  that 

the  said  JT.  Z.,tke  party  agent  in  this  cause,  hath  ri^ly  and  dabf 

eem/j^lakned  to  us,  the  juJge  eforesaid,  and  to  this  court,  and  we 

erdds  and  abject  to  yen  as  before*    Also  we  article  and  object  to 

you,  the  said  L,  M*,  that  all  and  sutgular  the  premises  were  and 

are  true,  public  and  notorioue,  and  thereof  there  was  and  is  a 

pubUe  voice,  fame  and  report,  of  which  legedproof  being  made  to 

«^  the  judge  aforesaid,  and  to  this  court,  we  wtU  that  you,  the 

*M  L.  M;  be  duly  and  canonicaUy  punished  and  corrected,  aO" 

cording  to  the  exigency  of  the  law,  and  also  be  condemned  in  the 

^osts  of  this  suit,  mads  and  to  be  made  by  and  on  ths  part  and 

bdujfof  the  said  Y.  Z^  the  party  agent  and  complainant,  and 

compelled  to  the  due  payment  thereof  by  our  definitive  sentence  or 

find  decree,  to  be  read  and  promsilged,  or  made,  and  interposed  in 

this  fismse;  and  further,  ttat  it  shall  be  done  and  decreed  in  the 

premises  as  shall  be  lawful  and  right  in  this  behalf,  the  benefit  of 

^  lam  being  (sbvays  preserved* 
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\\Articles  promoted  against  a  Parish  Clerk  (m). 

[In  the  name  of  Oody  Amen.  We^  J.  T.,  Doctor  of  JLamiy 
Vicar  General  and  Official  Principal  of  the  Right  tteverend 
Father  in  Oody  John^  by  divine  permission  Lord  Bishop  of 
Lincoln,  lawfully  constituted,  do  at  the  promotion  of  the  jRev. 
8,  A,,  clerh,  vicar  of  the  parish  church  ofL,,  in  the  county  of  L., 
minister  and  object  unto  you  L.  JB,,  of  the  same  parish^  certain 
articles  touching  and  concerning  your  misbehaviour  and  abuse  of 
and  neglect  of  your  office  as  parish  clerh  of  the  said  parish  of 
L.;  your  lewd,  obscene  and  indecent  behaviour  in  the  ringing 
chamber  of  the  church  of  L. ;  your  purloining  or  embezs^mg  the 
bread  committed  to  your  charae  for  the  use  of  the  poor  oj  the 
said  parish ;  your  abusive  ana  opprobrious  language  to  the  said 
Rev.  Mr.  A.,  the  vicar ;  your  tampering  Tvith  the  Rev.  MrJV.  JET., 
late  curate  of  the  said  parish  of  L.,  with  intent  to  have  defroMded 
the  said  Mr.  A.  of  his  dues,  and  your  drunkenness  and  immorality, 
as  follows,  to  rvii : 

i^ First.  We  article  and  object  to  you  the  said  L.  B.,  that  not 
y  by  the  laws,  canons  and  constitutions  ecclesiastical  of  this 
realm,  but  also  of  common  right,  the  right  of  nomination  ofparidi 
clerh,  as  in  the  minister  of  the  parish  and  the  vicar  of  the  paridi 
of  L.,  in  the  county  of  Ju.,  hath  the  right  of  nomination  of  and 
to  choose  the  parish  clerh  of  the  said  parish,  and  the  vicar  thereof 
for  tJie  time  being  hath  always  nominated  and  chose  the  parish 
clerh  of  the  said  parish,  and  we  article  and  object  to  you  the  said 
L,  B.  jointly  ana  severally,  and  of  every  thing  therein  contain^ 

[Second.  We  article  and  object  to  you  the  said  L.  B.,  that 
upon  a  pretended  suggestion  of  your  having  been  nominated  pa- 
rish clerk  of  L.  aforesaid  by  the  then  vicar  of  the  said  pari^ 
(which  nomination  the  party  promoter  doth  not  admit  or  amfess, 
but  on  the  contrary  denies  to  be  true),  you  had  from  our  pre- 
decessor  or  predecessors,  his  or  their  surrogate  or  surroaates,  a 
pretended  licence  to  execute  the  said  office;  and  we  arttde  and 
object  to  you  as  before. 

[Third.  We  article  and  object  to  you  the  said  L.  B.,  that  by 
the  laws,  canons  and  constitutions  of  this  realm,  every  paridi 
clerk  ought  to  be  known  of  good  conversation,  and  a  man  of  good 
morals  and  decent  behaviour,  and  particularly  by  the  91^  canon 
of  the  canons  and  constitutions  made  and  published  in  the  year  of 
our  Lord  1603^  it  is  therein  provided  especially,  that  every  pari^i 
clerk  be  known  to  the  vicar  of  the  parish  to  be  of  honest  convert 
sation,  and  suffixnent  for  his  reading  and  writing,  and  also  for 
his  competent  skill  in  singing;  and  we  article  and  object  ta  you 
as  before. 

[t'ourth.  We  article  and  object  to  you  the  said  L.  B.,  that  not" 
withstanding  the  premises  aforesaid  being  true,  you  the  said  L.  B., 
in  defiance  of  the  laws,  canons  and  constitutions  aforesaid,  and  in 
violation  of  the  duty  incumbent  on  your  executing  the  office  of 
parish  clerh,  have  for  several  years  last  past  behaved  yourself  in 

(m)  [For  the  power  of  the  Eccle-  and  the  recent  case  of  Rex  y.  Neale, 
Biasticaf  Courts  to  deprive  a  parish  4  N.  &  Man.  868 ;  and  BovUa  t. 
clerk,  see  that  title  in  this  yolume,    Iftale,  7  C»  &  P.  262.] 
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the  Mid  office  of  parish  clerk  in  a  very  indecent^  unbecoming 
manner,  and  have  been  of  a  very  loose  and  debauched  conversor 
tion,  have  r^usedj  or  at  least  neglected,  to  do  such  duty  as  you 
ought;  and  that  also  you  have  been  wanting  of  integrity,  and 
have  acted  dishonestly  in  the  said  office  of  parish  clerk  ana  other' 
wise;  and  we  article  and  object  to  you  as  before, 
[Fifth,  We  article  and  object  to  you  the  said  L,  S.,  that  on  or 

about  the day  of  the  month  of ,  in  the  year  of  our  Lord 

— — ,  or  on  some  otiier  day  in  the  month  of ,  you  the  said 

L,  B.  behaved  yourself  in  a  most  lewd  and  infam^ms  manner  in  the 
ringing  chamber  of  the  parish  church  of  Jj.  aforesaid,  and  was 
than  and  there  guuty  of  the  foul  crime  of  self-pollution  ;  and  this 
Kos  and  is  true,  pwlic  and  notorious,  and  well  known  to  W,  W. 
and  J,  K,  and  others,  and  so  much  you  the  said  L,  B,  have  ac" 
knowledged  and  confessed  to  be  true ;  and  we  article  and  oiject  as 
before, 

[SioBth,  We  article  and  oiject  to  you  the  said  L.  B.,  that  there 
is  a  charitable  benefaction  of  seven  dozen  of  loaves  to  be  dis" 
tributed  weekly  during  the  season  of  Lent  in  every  year  to  such 
poor  children  of  the  parish  of  L,  a>s  can  answer  a  question  in  the 
catechism,  ana  that  you  the  said  L.  B,,  by  virtue  of  your  office 
aforesaid,  received  and  had  such  bread  under  your  custody,  and 
that  you  have  frequently  purloined  or  embezzled  great  part  of 
such  oread,  and  converted  the  same  to  your  own  use,  or  at  least 
hy  your  connivance  or  notorious  neglect,  have  suffered  great  part 
of  the  said  bread  to  be  purloined  and  embezzleaand  converted  to 
other  uses,  in  breach  of  your  trust,  and  contrary  to  your  duty  and 
office,  and  to  the  very  grea;t  prejudice  of  the  said  poor  children 
and  the  charitable  benefaction,  and  also  to  the  discredit  and  detri* 
Ment  to  the  said  parish  of  L. ;  and  particularly  in  the  month  of 

,  in  the  year  of  our  Lord ,  during  the  season  of  Lent, 

you  did  so  purloin  or  embezzle,  or  suffered  to  be  purloined  or  emr- 
hezzled,  some  of  the  said  loaves  of  bread  under  your  custody  as 
aforesaid,  and  converted  the  same  to  your  own  use,  or  suffered 
the  same  to  be  convef*ted  to  other  uses,  contrary  to  the  intent  and 
meaning  of  the  said  charitable  benefaction  ana  to  your  duty  and 
trust,  ana  against  the  consent  of  the  minister,  churchwardens  and 
parishioners  of  the  said  parish;  and  we  article  and  object  to  you 
fi*  before. 

[oeventh.  We  article  and  object  to  you  tlve  said  L.  B.,  that  you 
havefrequently  used  gross  and  abusive  language,  without  cause,  to 
the  Aeverend  Mr,  8,  A,,  vicar  of  the  said  parish  of  L,,  and  the 
present  promoter  of  our  office  in  this  beludj,  and  particularly  on 

or  about  the  ■         aay  of ,  in  the  year  of  our  Lord ,  and 

on  teveral  other  days  in  tJie  same  m^nth,  and  in  other  months  in 
the  tame  year,  you  the  said  L,  B,,  without  any  just  provocation, 
called  the  said  Sfr.  A,,  your  vicar,  several  scandalous  and  abusive 
names,  or  at  least  some  one  scandalous  and  abusive  name,  contrary 
^  pood  manners  and  the  duty  of  your  office ;  and  we  article  and 
object  to  vou  as  before, 

[Eighth,  We  article  and  object  to  you  the  said  L.  B.,  that  conr 
trary  to  your  duty  and  office,  and  that  which  was  incumbent  on 
you,  and  due  from  you  to  the  said  Rev,  Mr,  A,  your  vicar,  you 

VOL.  m.  u 


the  said  h.  B>  did  (memp^  io  defraud  ^  mid  Mr.  A.,  yottf  vieatr^ 
of  hisjutt  dueif  Qj^erimfSy  or  dm»  received  btf^  wm  m  the  eM 
ojffice  Itf  parieh  cfey*,  jor  tli^  %9e  i^  live  st^d  Mr-  A- ;  a»rf  tA«< 
T^iist  tke  Jiev.  W'  M-  leat  (nanj^te  to  the  mid  Mr.  A*,  4U  vtcor  ^ 
L.  e^wretaidy  and  mU^i^  tkese  ai»jmrA  last  fo^  Mm  did  ee^erml 
times  tamper  rvith  the  Mev.  W'  S.^  cerate  ^  tne  said  pariek, 
abimi  sharing  with  kim  the  eactt^aordmary  fees,  gs»eu  vobmkarUy 
by  persons  ajb  their  vkarriaaeSf  mer  oaed  abone  the  cammanfeee  or 
qfferinge  as  a  araiuity  asndvM^rh  of  vespect  to  and  fosr  this-  us^ef 
uU  sfiAd  Mr.  A.,  at  the  sam^  ieaam  tMng.  k^  the  said  Mr»M. 
that  you  haddam^so  with  the  former  cu/rate;  and  we  oroide  emi 
o9^t  to.vfm  at  am^  other  thm^  S^e*  qa  before* 

\NiaM.  We  article  and  okject  to  yon  the  said  L.  jB.,  tkai  yam, 
are  on  haHtml  drunkard,  aind  a  wsrsi^n  of  a  gemeral  bad  dh»-- 
racter  and  immorai,  behaimur;  am  ive  article  and  object  ta  yam 
ae  before. 

[Tenths  We  artiole  and  ol^ject  to  you  the  said  Zh  B.,  HMyeu 
have  several  times  reused  to  attend,  as  woe  your  dMiy^  the  iwv 
Mr.  J.  &.,  present  curate  qf  the  said  parish,  with  the  mrpleoe,  im 
order  to  perform  divine  service,  and  particularly,  withes^  tkeee  t»a 
yeaois  last  poet,  you  the  said  L.  JS-  tM  the  Mev.  Mr.  J.  £F.  that 
you  wofda  not  attend  him  with  the  surplice,  for  he  was  nothing 
but  a  poor  curate  ;  and  we  article  and  object  to  you  as  before. 

[SUventh.  We  article  and  object  to  you  the  said  JU.  3.,  that 
for  these  three  or  four  years  last  pa^  you  have  not  dsdy  attended 
to  your  duty  during  the  time  qf  aimne  service,  but  ha/ce  beem  fse^ 
Ugent  and  remiss  in  the  sam>e,  and  particularly  when  it  woe  your 
turn  to  read  the  alternate  verse  of  the  Psalms  on  Sundays  and 
Jiolydays,  and  a^  other  timee  qf  vmUc  service  in  the  church  of  JU, 
you  have  seldom  ar  never  read  over  or  repeated  the  whole  verm, 
but  only  spohe  or  read  the  first  word  or  wordef  and  the  last  word 
or  words,  and  have  not  attended  to  say  ^^  Amen^'  at  the  minister*s 
concUmon  of  each  solemn  prayer  and  thanksgiving,  but  either  not 
said  ^  Amen*'  at  all,  or  sasd  ^^  Amen'*  at  an,  improper  time,  to  the 
hindrance  and  disturbance  of  the  congregation  in  their  devotion; 
a^  we  article  and  obiect  to  you  as  before. 

\Twelfth  We  article  wnd  object  to  you  the  said  L.Bm,  that  on 

or  about  the day  of , ,  the  said  Rev.  Mr.  A.y  the 

vicar  aforesaid,  did  as  jar  ae  by  law  he  could  or  might,  for  your 
notorious  offences  ajforesaid,  and  also  at  the  particular  request 
and  desire  of  the  parishioners  of  the  said  parish  of  L.  iae  vestry 
assembled,  remove  and  displace  you  the  saiaL.  R.,from  Ae  effiee 
of  parish  clerh  of  L.^  and  discharged  you  from  the  execution 
Siereof,  ajid  did  nominate  and  ajifpoint  E.  G.,  a  sober,  honest  and 
discreet  person,  andfuUy  quaUned  to  be  parish  clerh  in  your  room 
and  stead  ;  and  we  article  ana  object  to  you  as  before. 

[Thirteenth.  We  article  and  object  to  you  the  said  It.  M.,  that 

notwithstanding  the  premises,  you  did,  on before ,  to  wit, 

on  tlie day  of ,  ,  come  into  the  middle  aisle  of  the 

parish  church  of  L.  aforesaid,  with  a  mob  ^f  people,  and  set  out 
a  psahn  in  the  midst  of  the  service,  and  then  ani  there  sang,  and 
interrupted  divine  service;  and  we  article  and  object  to.  you  as 
btfore^ 
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[F^mrtemth.  We  article  and  object  to  you  the  said  L.  B.^  that 
the  said  Bev^  Mr*  A.  hath  been  lawfMy  and  canonieaUy  insti' 
tnted  or  coUoted  and  inducted  into  the  vicarage  and  parish  church 
of  I4.  aforeeoMij  and  was  as  well  before  as  ai  the  time  of  his  dis^ 
placing  you  from  the  office  of  parish  derh  of  the  said  parish^  and 
now  is,  the  tawful  vicar  of  the  said  parish  of  L. ;  and  we  article 
and  object  as  before. 

[Fifteenth,  We  article  and  object  to  you  the  said  L.  B.,  that 
by  reaeon  of  the  premises  aforesaid^  the  said  Rev,  Mr.  A.  hath 
prayed  ^ai  we  would  revohewmr  licence  heretofore  granted,  and 
that  npo  would  deprive  or  declare  you  the  said  jL  JB.  deprived  of 
ike  agliee  ofpartA  clerk  of  the  satd  parish  of  L.,  and  hath  desired 
our  eoneurrenee  and  approbation  of  his  reinovtU  of  you  the  said 
Xu  JB^fpom  the  q0lce  of  parisk  clorh  of  the  said  parish,  and  thed 
we  would  approve  cf  and  confirm  the  nomination  and  appoint^ 
-memi  of  the  eaid  M*  O.  as  parisk  derh  of  the  said  parish  church 
in  your  room  and  stead,  and  that  we  would  grant  htm  our  licence 
neeordingly  ;  and  we  article  and  object  to  you  as  before. 

[SiaUeeniL  We  article  and  object  to  you  the  said  X.  B.,  that 
you  were  and  are  of  the  parish  of  L.,  in  the  county  and  diocese 
of  I^,  and  by  reason  thereof,  and  your  havmg  a  licence  for  exe- 
cuUng  such  Office  from  our  predecessor  or  predecessors,  our  or 
tkeur  eurrogate  or  surrogates,  and  also  by  reason  of  all  and  sin* 
gular  the  premises  before  set  forth,  you  are  notoriously  subject 
to  ue  and  our  jurisdiction ;  and  we  article  and  object  to  you  as 
before. 

[Sooeniecnth.  We  article  and  olject  to  you  the  said  L.  B.,  that 
alt  and  singular  the  prenmes  were  and  are  true,  public  and  no* 
torious,  and  whereof  there  was  and  is  a  public  voice,  fame  and 
jrepart,  of  wkick  legal  proof  being  made,  we  will  that  right  and 
justice  be  egkchuUly  amninutered,  and  that  for  such  your  crimes 
and  offencee  your  licence  be  by  us  and  our  authority  revoked  and 
dedared  nuu  and  void,  and  you  be  by  us  and  our  authority  de* 
prived  or  declared  and  decreea  deprived  of  the  said  office  of  parisk 
eAerk  of  the  said  parisk  of  L.,  and  justly  discharoed  from  the 
easeetttum  of  the  office  of  parisk  clerk,  mid  that  the  nomination 
and  appomtment  cf  ike  send  E.  G,  as  parisk  clerh  in  yowr  stead, 
hebyue  and  our  authority  confirmed,  and  our  licence  granted  to 
^m  said  S.  6,  stceordinaiy,  bu  tke  definitive  sentence  or  final 
intesrheutory  decree  wkicn  we  shall  read  or  interpose  therei?^. 


Articles  by  a  Party  promoting  a  Suit  for  Nullity  of  Marriage 

on  the  ground  of  Incest* 

[In  the  Arches  of  Court  of  Canterbury. 

[Tke  office  of  the  judge  promoted  by  — 
against ,  ^-c.  ^c. 

[In  tie  name  of  God,  4nien,     We ,  Knighty  Doctor  of  Laws, 

Qfidal  Frin0ff(jL(f  tke  Arches  Court  of  Canterbury^  lawfully  consti' 

tuied^  to  you  D*  5.  and  — —  respectively^  of  the  parish  of ,  in 

tke  county  of y  and  diocese  and  province  of  Canterbury ^  all  and 

sisgUar  tit  articUsf  heads,  positions^  or  interrogatories   hereunder 

v2 
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toriiten  or  hereinafter  mentioned^  touching  and  concerning  the  heahh  of 
your  iouh  and  the  lawful  correction  and  reformation  tf  your  maxnen 
and  excesses,  and  more  especially  for  your  having  been  guilty  of  the 
foul  crime  of  incest,  do  by  virtue  of  our  (^e,  at  the  voluntary  pro- 
motion of  '  the  surviving  churchwarden  of  the  said  ptuish  of  -— — » 
object,  administer,  and  article  as  follows,  to  wit, 

IFirst.  We  article  and  object  to  you  the  said  D.  S,  otherwise , 

and ,  falsely  calling,  ^c. ,  that  in  or  about  the  twelfth  day  of 

January,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  sixty - 

eight,  Richard ^  being  then  a  bachelor,  or  widower,  and  EUxabdh 

— —  of  the  same  parish,  being  then  a  spinster,  or  widow,  and  both  free 
from  all  matrimonial  contracts  and  engagements,  were  UarfuUy  jmnei 
together  in  holy  matrimony  according  to  the  riies  and  ceremonies  ff 
the  Church  of  England  as  by  law  established,  in  the  parish  church  if 

aforesmd,  by  the  Reverend  ,  clerk,  a  priest  or  minisier  in 

holy  orders  of  the  Church  of  England,  and  then  vicar  of  the  said  parish, 
who  then  and  there  pronounced  them  to  be  lawful  husband  and  wife, » 
the  presence  and  hearing  of  several  credible  witnesses,  in  virtue  of  banu 
of  marriage  thrice  duly  published  in  the  said  partsh  church,  and  an 
entry  of  such  marriage  was  duly  made  in  the  register  book  of  marriages 

kept  in  and  for  the  said  parish  of ,  for  the  send  year  one  thousand 

seven  hundred  and  sixty-eight.  And  this  was  and  is  true,  pubUe  and 
notorious,  and  we  article  and  object  every  thing  in  this  and  the  subsC' 
quent  articles  contained  jointly  and  severally, 

[Second.  Also  that  in  supply  tf  proof  of  part  of  the  premises  »  the 
preceding  articles  mentioned,  and  to  all  other  intents  tmd  purposes  tn 
the  law  whatsoever,  vje  do  exhibit,  hereto  annex,  and  will  to  be  read  and 
inserted,  and  taken  as  part  and  parcel  hereof,  a  certain  paper  writing 
marked  No.  I ,  and  do  article  and  allege  the  same  to  be  and  contain  a 

true  copy  of  the  entry  of  the  marriage  of  the  said  Richard and 

Elizabeth mentioned  in  the  preceding  article,  that  the  same  hath 

been  faithfully  extracted  from  the  register  book  of  marriages  kept  in 

and  for  the  said  parish  of ,  for  the  year  one  thousand  seven  huu' 

drea  and  sixty-eight,  and  carefully  collated  with  its  original  now 
remaining  therein  and  agrees  therewith,  that  all  and  singular  the  contents 
of  the  said  exhibit,  and  of  the  said  original  entry  were  and  are  true, 
that  all  things  xoere  so  had  and  done  as  are  therein  contained,  tmd  that 

Richard tmd  Elizabeth  •         therein  mentioned,  and  Richard 

and  Elizabeth ,  his  wife,  who  were  the  natural  and  latcfyi  father 

and  mother  of  you  the  said  David ,  otherosise ,  and  the  lawful 

paternal  grandfather  and  grandmother  of  you  the  said  Elizabeth 1 

otherwise ,  falsely  calling  yourself ,  wife  of  the  said  Datnd 

-,  otherwise  — —  {respectively  deceased),  were  and  are  the  same 
persons  and  not  divers.  And  this  was  and  is  true,  public  tmd  notorious, 
and  we  article  and  object  as  before. 

[Third.  Also  ue  article  and  object  to  you  the  said  DtnUd  •'— -i 

otherwise  ,  and  Elizabeth  ,  otherwise ,  otherwise 

,  spinster,  falsely  calling  yourself ,  wife  of  the  said  David 

,  otherwise ,  that  from  and  immediately  after  the  said  mar- 
riage of  them  the  said  Richard and  Elizabeth  ,  formerly 

,  in  the  preceding  article  mentioned,  they  lived  and  cohabitea 

together  as  lawful  husband  and  wife,  in  the  said  parish  of  ,  and 

afterwards  in  the  parish  of  ,  in  the  county  cf         >  and  then  in 

the  parish  of ,  m  the  same  county,  and  that  during  the  time  they 
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MO  Ihed  and  cohabited  together  m  the  said  parish  of ,  they  had 

issue  of  their  said  marriage  a  son  named  Richard ,  who  was  the 

natural  and  lawful  father  of  you  the  said  Elizabeth ,  otherwise 

,  otherwise  ,  spinster,  falsely  calling  yourself ,  wife  of 

the  said  Davidt  otherwise  ,  and  that  daring  the  time  the  said 

Richard and  Elixabeth  so  lived  and  cohabited  together  in 

the  smd  parish  of ,  they  had  issue  of  their  said  marriage  another 

son,  being  you  the  aforementioned  David ,  otherwise ;  that 

ike  said was  bom  in  or  about  the  month  of ,  or  the  month  of 

,  til  the  year  one  thousand  seven  hundred  and  seventy,  and  that  on 

or  about  the  twenty-Jifth  day  of  the  said  month  of ,  one  thousand 

seven  hundred  and  seventy,  he  was  baptized  in  the  parish  church  or 

parish  of aforesaid,  as  the  natural  and  lawful  son  of  the  said 

Richard and  Elizabeth  — -,  his  wtfe,  mid  that  an  entry  of  such 

baptism  tdos  duly  made  in  the  register  book  of  baptisms  kept  for  the  said 

parish ;  and  we  further  article  and  object  to  you  the  said  David , 

otheraise ,  and  Elizabeth  ,  otherwise ,  spinster,  falsely 

calling  yourself ,  xoife  of  the  said  David ,  otherwise , 

thai  you  the  said  David ,  otherwise ,  xoere  bom  in  or  about 

ike  month  of  February,  or ,  in  the  year  one  thousand  seven  hundred 

and  seventy-four,  and  that  on  or  about  the  thirteenth  day  rf  the  said 

monlh  of ,  one  thousand  seven  hundred  and  seventy-fonr,  you  were 

baptized  in  the  parish  church  or  parish  of aforesaid,  as  the 

natural  and  lawful  son  of  the  said  Richard and  Elizabeth  , 

by  the  name  of ,  and  that  an  entry  of  such  baptism  was  duly 

node  in  the  register  book  of  baptisms  kept  for  the  said  parish  of ; 

and  further  thai  the  said  Richard and  Elizabeth ,  his  wife, 

upon  all  occasions  owned  and  acknowledged  the  said  Richard  , 

(who  was  the  natural  and  lawful  father  of  you  the  said  Elizabeth         », 

otherwise  ,  spinster,)  and  you  the  said  David  ,  otherwise 

,  to  be  their  natural  and  lawful  children,  and  that  the  said  Richard 

,  {who  was  the  natural  and  lawful  father  of  you  the  said  Eliza^ 

heth ,  otherwise  ,  spinster,)  and  yon  the  said  David  — , 

otherwise ,  upon  all  occasions  constantly  owned  and  acknowledged 

each  other  to  be  ^  and  your  natural  and  lawful  brother,  and  the  smd 

Richard and  Elizabeth  ,  his  wife,  to  be  his  and  your  (the 

said  David ,  otherwise )  natural  and  lawful  father  and  mother^ 

and  that  for  and  as  persons  so  respectively  related  to  each  other  the 

wW  Richard  —  and  Elizabeth ,  his  wife,  and  the  said  Richard 

' 1  {the  natural  and  lawful  father  of  you  the  said  Elizabeth         >, 

otherwise ,  spinster,)  and  you  the  said  David ,  otherwise , 

Vfie  and  are  commonly  accounted,  reputed,  and  taken  to  be  by  and  amongst 
their  and  your  relatwns,  friends,  acquaintance,  and  others.  And  this 
m  and  is  true,  public  and  notorious,  and  we  article  and  object  as 
before. 

{Fourth'  Also  that  in  supply  of  proof  of  the  premises  in  the  next 
preceding  article  mentioned,  and  to  all  other  intents  and  purposes  in  the 
law  whatsoever,  we  do  exhibit  and  hereto  annex,  and  wiU  to  be  here  read 
and  inserted,  and  taken  as  part  and  parcel  hereof,  two  paper  writings 
narked  respectively  No.  2  and  No.  3,  and  do  article,  object,  and  allege 
the  said  paper  writing  marked  No.  Z  to  be  a  true  copy  of  the  entry  of 

tie  baptism  of  the  said  Richard ,  the  natural  and  lawful  father  of 

Hou  the  said  Elizabeth  ,  otherwise ,  spinster,  that  the  same 

hath  been  faithfully  extracted  from  the  register  book  of  baptisnu  kept  in 


and  for  the  smd  parish  of  — — ,  tii  the  comity  of  -— ,  for  the  year 
one  thousand  seven  hundred  and  seventy,  and  cartf^Uy  couaitd  wth  its 
original  now  remaining  therein,  and  agrees  theremith,  and  the  said 
paper  writing  nuirked  No,  3  to  be  a  true  copy  of  the  entry  of  the  bap- 
tism of  you  the  said^  David        ■,  otherwise ,  that  the  same  hath 

been  faithfully  extracted  frotn  the  register  book  of  baptisms  kept  in  and 

for  the  smd  parish  of ,  in  the  county  of ,  for  the  year  one 

thousand  seven  hundred  and  seventy-four,  and  carefully  collated  with  its 
original  now  remaining  therein,  and  agrees  therewith,  that  all  tkiugs 
were  so  had  and  done  as  are  in  the  said  exhibits  respectttelv  contained, 
and  that  "  Richard^*  mentioned  in  the  said  exhibit,  marked  No.  2,  as  the 
•*  son  ofFAizabeth  and  Richard  — —  ;**  and  Richard  —  the  natural  and 
lawful  father  of  you  the  said  Elizabeth  — ,  otherwise  -    ■  -,  spinster^  and 

the  natural  and  lawful  brother  of  you  the  said  ,  otherwise , 

were  and  are  one  and  the  same  person  and  not  dicers  ;  and  that*'  DatntT 
mentioned  in  the  said  exhibit  marked  No,  3,  as  the  "  son  of  Richard 

and  Elizabeth /'  and  who  was  afterwards  incestuously  married 

to  you  the  said  Elizabeth ,  otherwise  — ,  spinster^  as  herein- 

after  pleaded y  and  you  the  said  David  — ,  otherwise  ,  xoere 

and  are  one  and  the  same  person  and  not  divers,  and  that  '^  Richard 
and  Elizabeth  — /*  mentioned  in  the  said  exhibit  marked  No.  2, 
and  *'  Richard  and  Elizabeth         ■»"  mentioned  in  the  said  exhibit 

marked  No.  3,  and  Richard and  Elizabeth ,  formerly , 

his  voife,  mentioned  in  the  aforesaid  first  and  second  articutSf  and 

Richard and  Elizabeth ,  the  natural  and  lawful  father  and 

mother  of  you  the  said  David ,  otherwise ,  and  the  lamfd 

and  paternal  grandfather  and  grandmother  of  you  the  said  Elizabeth 

,  otherwise ,  spinster,  were  and  are  the  same  persons  and  not 

divers.  And  this  was  and  is  true,  public  and  notorious,  and  we  article 
and  object  as  before, 

{^Fijth,  Also  we  article  and  object  to  you  the  said  David  , 

otherwise  — ,  and  Elizabeth ,  otherwise  ^— ,  spinster,  fadsehf 

calling  yourself  — ,  wife  of  the  said  David  ■     — ,  otherwise  , 

that  on  or  about  the  ninth  day  of  October,  in  the  year ,  the  smd 

Richard ,  the  natural  and  lawful  son  of  the  said  Richard  — - 

and  Elizabeth  «-^-,  his  xtnfe,  and  the  natural  and  lawful  father  of 

you  the  said  Elizabeth ,  otherwise  ,  spinster,  being  tken  a 

bachelor  and  residing  in  the  aforesaid  parish  of  •    ■*-,  and  Sarah , 

of  the  parish  of ,  in   the  said  county  of ,  being  then  a 

spinster  or  widow,  and  both  free  from  all  matrimonial  contracts  and 
engagements,  were  lawfully  joinea  together  in  holy  matrimony  accord- 
ing to  the  rites  and  ceremonies  of  the  Church  of  England  ax  by  law 

established,  in  the  parish  church  of aforesaid,  by  the  Reverend 

— ,  clerk,  a  priest  or  minister  in  holy  orders  of  the  Church  of 
England,  and  then  curate  of  the  said  parish,  who  then  and  there  pro- 
nounced them  to  be  lawful  husband  and  wife  in  the  presence  and  hear- 
ing of  several  credible  witnesses,  in  virtue  of  banns  thrice  duly  pub^ 
Hshed  in  the  said  parish  church,  and  an  entry  of  such  marriage  was 
duly  made  in  the  register  book  of  marriages  kept  for  the  said  pari^ 
of  — ^  ,for  the  said  year .     And  this  was,  S^e,  4*c. 

[^Sixth,  Also  that  in  supply  of  proof  of  part  of  the  premises  m  the 
next  preceding  article  mentioned,  and  to  all  other  intents  and  pnrposa 
in  the  law  whatsoever,  we  do  exhibit,  hereto  annex,  and  will  to  be  here 
read  and  inserted,  and  taken  as  part  and  parcel  hereof^  a  certain 


paper  wrtHmg  nuarked  Ho.  ^  and  do  article,  object,  and  allege  the 
$ame  to  he  ami  ctmtam  a  true  copy  of  the  entry  of'  the  marriage  of  the 

gaid  Richard and  Sarah mefttidned  in  the  next  preceding 

article^  tkat  the  same  hath  been  faithfully  extracted  from  the  register 

bix^  tf  marriages  kept  for  the  said  parish  of ffor  the  vear  1791, 

and  carefvUy  collated  with  its  original  now  remaining  therein ^  and 
agrees  thertwith;  that  all  and  singular  the  contents  of  the  said 
exhOk  and  of  the  said  original  entry  were  and  are  true,  thai  all  things 

Wf re  so  kad  and  done  as  are  therein  containedy  and  that  Richard 

and  Sarah  —  therein  mentionedy  and  Richard and  Sarah , 

formerly ,  his  wife,  the  natural  and  tanoftd  father  and  mother  of 

you  the  smd  Elixabeih ,  otherwise ,  smiittery  were  and  are 

the  same  persons  and  not  divers;   and  that  Richard  therein 

meniioned  and  Richard mentioned  in  the  third  and  f(Mrth  pre- 
ceding artieira,  the  natural  and  lawful  brother  of  you  the  said  David 

i  otherwise ,  were  and  are  one  and  the  same  person  and  not 

^fvrr».    And  ihis  was,  SfC, 

{Seventh.  Also  we  article  and  object  to  you  the  said  David , 

otherwise -,  and  Elizabeth ,  othenoise ,  spinster,  falsely 

calling  yomrseif ,  and  wife  of  David ,  othervnse  — ^,  that 

from  and  imniediately  after  the  said  marriage  of  them  tht  said  Richard 

and  Sa^ah  ,  formerly  •« ,  m  the  two  next  preceding 

artides  mentioned,  they  lived  and  cohabited  together  ns  lawful  husband 

ond  wife,  as  well  in  the  said  parishes  of    '■  '  and  ,  as  also  in 

the  parish  of ,  in  the  county  of ,  and  that  during  the  time 

they  so  lived  and  cohabited  together  they  had  issue  of  their  said  mar- 
riage a  daughter,  being  you  the  Said  Elizabeth ,  otherwise , 

^rntert  and  we  article  and  objecl  that  you  the  said  Elizabeth  , 

otherwise ,  spinster,  were  bom  on  or  about  the  i\st  December  in  the 

jwr  — ,  and  that  on  or  about  the  eighth  day  of  the  month  of  March, 

* ,  you  were  baptized  in  the  parish  church  or  parish  of 

aforesaid^  as  the  natural  and  lawful  daughter  of  the  said  Richard 

■ and  Sarah ,  formerly ,  his  wife,  and  an  entrv  of  such 

baptism  was  duly  made  in  the  register  book  of  baptisms  kept  for  the 

^d  parish  of^--^,  for  the  said  year ,  but  that  in  such  entry  by 

error  the  christian  name  of  the  said  Sarah wds  written  "  Eliza- 

fteM,"  and  the  surnafne  of  the  said  Richard and  Sarah  -^ 

WW  written  - —  ;  and  toe  further  article  and  object  to  you  the  said 

Dacid  ,  othertoiie ,  and  Elizabeth  ,  otherwise  , 

s^nster,  that  the  said  Richard  — —  and  Sarah ,  upon  all  oeca^ 

sims  owned  and  acknowledged  you  the  said  Elizabeth ,  otherwise 

*-*— ,  spinster,  to  be  their  natural  and  lawful  daughter ;  and  that  you 

the  said  Elizabeth  — ,  otherwise ,  spinster,  upon  all  occasions 

constantly  owned  and  acknowledged  the  said  Richard and  Sarah 

~— ,  his  wife,  to  be  your  natural  father  and  mother,  and  that  for 

and  as  persons  so  related  to  each  other  the  said  Richard and 

Sarah ,  his  wife,  and  you  the  said  Elizabeth ,  otherwise , 

spinster,  were  ana  are  commonly  accounted  and  taken  to  be  by  and 
amongst  your  relations,  friendSf  acquaintance  and  others.  And  this 
»«,  ^c.  ^e. 

[Eighth,  Also  that  in  part  supply  of  proof  of  the  premises  mentioned 
in  the  next  preceding  article,  and  tn  all  other  intents  and  purposes  in 
the  law  whatsoever,  we  do  exMbit,  hereto  annex,  and  wilt  to  be  here  read 
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and  interCedt  and  taken  as  part  and  parcel  hereof ^  a  certain  paper 
writing  marked  No,  5,  and  do  article  and  object,  and  allege  the  same  to 
be  a  true  copy  of  the  entry  of  the  baptism  of  you  the  said  Elizabeth 

,  otherwise  — ,  spinster ^  mentioned  in  the  next  preceding  article, 

that  the  same  hath  been  faithfully  extracted  from  the  register  book  rf 

baptisms  kept  for  the  said  parish  of ,  tn  the  county  of  ^^^^^  for  the 

year  one  thousand  seven  hundred  and  ninety'tvx),  and  carefuUy  collated 
with  its  original  now  remaining  therein  and  agrees  therewith,  that  all 
and  singular  the  contents  of  the  said  exhibit  and  the  said  original  entry 
were  and  are  true,  that  all  things  were  so  had  and  done  as  therein  coit- 
tained,  and  that  "Elizabeth"  therein  mentioned  as  the  daughter  of 

"  Richard  and  Elizabeth ,**  and  you  the  said  Elizabeth  — , 

otherwise ,  spinster,  were  and  are  one  and  the  same  person  and  not 

diners ;  and  that  Richard and  Elizabeth therein  mentioned, 

and  Richard and  Sarah ,  formerly ,  his  wife,  mentioned 

in  the  sixth  and  seventh  preceding  articles,  the  natural  and  lawful  father 

and  mother  of  you  the  said  Elizabeth ,  otherwise ,  spinster^ 

were  and  are  the  same  person  and  not  divers.    And  this  was  and  is,  ^x. 

[Ninth.  Also  we  article  and  object  to  you,  the  said  David         >, 

otherwise ,  and  Elizabeth ,  otherwise ,  spinster,  falsely 

calling  yourself ,  vtfe  of  the  said  David  — —  ;  that  the  marriage 

of  a  man  with  his  brothers  daughter,  and  the  marriage  of  a  woman 
with  her  father's  brother,  is  prohibited  by  the  law  of  God,  and  that  w 
and  bj/  the  table  of  degrees  cf  marriage  set  forth  by  the  Reverend  Fa^ 
ther  tit  God,  Matthew  Parker,  by  divine  providence  some  time  Lord 
Archbishop  of  Canterbury,  Primate  of  all  England  and  Metropolitan, 
in  the  year  of  our  Lord  156S,  it  is  declared,  ordered  and  directed,  that 
a  man  may  not  marry  his  brother's  daughter,  and  that  a  woman  may 
not  marry  her  father*s  brother;  and  that  by  the  99M  canon  of  the  con- 
stitutions and  canons  ecclesiastical^  treated  of  by  the  Bishop  of  London, 
president  of  the  convocation  for  the  province  of  Canterbury,  and  the  rest 
of  the  bishops  and  clergy  of  the  said  province,  and  agreed  upon  vnth  the 
king's  majesty's  licence  in  their  synod,  begun  at  London  in  the  year  of 
our  Lord  1603,  t^  is  declared,  ordered  and  directed,  that  no  person  shall 
marry  within  the  degrees  prohibited  by  the  laws  of  God,  and  expressed 
in  a  table  set  forth  by  authority  in  the  year  1563,  and  that  all  mar- 
riages  so  made  and  contracted  shall  be  judged  incestuoiu  and  unlawful, 
and  consequently  shall  be  dissolved,  as  void  from  the  beginning,  and  the 
parties  shall  by  course  of  law  be  separated  as  in  and  by  the  said  table 
and  canon  to  which  we  refer  doth  appear.    And  this  was  and  is,  ^c* 

[Tenth.  Also  we  article  and  object  to  you,  the  said  David , 

otherwise  ,  and  Elizabeth  ,  otherwise  F.    — ,  spinster, 

falsely  calling  yourself ,  wife  of  the  said  David ,  otherwi^ 

,  that  notwithstanding  the  premises  pleaded,  objected  and  alleged  in 

the  several  preceding  articles  were  and  are  true,  you  the  said  Daoid 

,  otherwise ,  being  then  a  widower,  did  pay  your  courtship 

and  addresses  in  the  xoay  of  marriage  to  your  niece,  the  said  Elizabeth 

— - — ,  otherwise ,  spinster,  the  natural  and  lawful  daughter  of 

Richard ,  the  natural  and  lawful  brother  of  you,  the  smd  Daoid 

,  otherwise ;  and  that  you  the  said  Elizabeth ,  otherwise 

,  was  then  a  spinster,  and  did  receive  the  courtship  and  addresses  m 

the  way  of  marriage  of  your  uncle,  the  said  David ,  otherwise 

',  the  natural  and  lawful  brother  of  the  said  Richard  -'— ^i  the 
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natural  and  hn^ul  father  of  you,  the  said  Eiitabeih  — ,  otherwise 

,  spinster,  and  did  consent  to  be  married  to  him,  and  that  accord' 

ingly  on  or  ahout  the  24ith  day  of  May,  in  the  year ,  a  marriage 

xoas  in  fact  had  and  solemnized,  or  rather  profaned,  between  you  the  said 

Daoid ,  otherwise ,  and  you  the  said  Elizabeth ,  other^ 

wise ,  spinster,  then  passing  in  the  name  of ,  in  the  parish 

church  of  Saint  ,  tn  the  county  of ,  by  the  reverend , 

priest  or  minister  in  holy  orders  of  the  Church  of  England,  or  officiating 
as  such,  in  the  presence  and  hearing  of  several  credible  persons,  by 
virtue  of  banns  of  marriage  thrice  duly  published  in  the  said  church  ; 
and  an  entry  of  such  marriage  was  made  in  the  registry  book  of  mar* 
riages  kept  for  the  said  parish  for  the  said  year*  And  this  was  and 
is,^c. 

[Eleventh,  Also  that  m  part  supply  of  proof  of  the  premises  men^ 
turned  in  the  next  preceding  article,  and  to  all  other  intents  and  pur^ 
poses  in  the  lam  whatsoever,  we  do  exhibit,  hereto  annex  and  will  to  be 
here  read  and  inserted  and  taken  as  part  and  parcel  hereof,  a  certain 
paper  writing  marked  No,  6,  and  article,  obfect  and  allege  the  same  to 
be  and  contain  a  true  copy  of  the  entry  of  the  marriage  of  you  the  said 

David  ,  otherwise  ,  and  EUzabeth  ,  otharwise  , 

spinster,  mentioned  in  the  next  preceding  article,  that  the  same  hath 
been  faithfully  extracted  from  the  register  book  of  marriages  kept  for 

the  said  parish  of  St,  Margaret,  next ,  tn  the  county  of ,  for 

ike  year  -^— »  are  carefulfy  collated  and  examined  vnth  its  original 
now  remaining  therein,  and  agrees  therewith,  that  all  and  singular  the 
contents  of  the  said  exhibit,  and  of  the  said  original  entry,  were  and  are 
true,  that  all  things  were  so  had  and  done  and  therein  contained,  and 

that  David ,  and  Elizabeth ,  therein  mentioned,  and  you  the 

smd  David ,  otherwise ,  and  you  the  said  Elixabeth        -, 

otherwise ,  spinster,  falsely  calling  yourself ,  xeife  of  the  said 

Daoid ,  otherwise ,  the  parties  accused  and  complained  of  in 

this  cause,  were  and  are  the  same  persons,  and  not  dicers.  And  this 
was  and  is,  4^. 

[Twelfth,  Also  toe  article  and  object  to  you  the  said  David  — ^^ 

otterwiu ,  and  Elizabeth ,  otherwise ,  spinster,  falsely 

calling  yourself  —  wife  of  the  said  David ,  otherwise ,  that 

immediately  after  the  marriage  mentioned  in  the  tenth  of  these  articles 

was  solemnized,  or  rather  profaned,  you  the  said  David ,  otherwise 

,  and  Elizabeth ,  otherwise ,  spinster,  lived  and  cohabited 

together  as  husband  and  wife  in  the  said  parish  of  St, next , 

m  the  county  of ,  and  afterwards  in  the  panshes  of and         , 

and  in  the  parish  of ,  in  the  county  of ,  and  did  conswnmate 

the  said  marriage,  or  rather  effigy  or  show  of  marriage,  by  carnal  copU" 
lotion  and  procreation  of  children,  {several  of  whom  are  nofw  Hving,)  and 
have  ever  since  continued  to  lice,  and  do  now  continue  to  live  and 
cohabit  together  in  an  incestuous  manner,  pretending  to  be  husband  and 
wife.     And  this  xoas  and  is,  Sec. 

[Thirteenth,  Also  we  article  and  object  to  you  the  said  David         , 

otherwise  ,  and  Elizabeth ,  otherwise ,  spinster,  falsely 

calling  yourself ,  and  wife  of  the  said  David ,  otherwise  -^— , 

that  you  were  and  are  of  the  parish  of ,  in  the  county  of ,  and 

diocese  and  province  of  Canterbury,  and  therefore  and  by  reason  of  the 
premises  and  letters  of  request,  under  the  hand  and  seal  of  the  Worsmpful 
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Ktiighij  Dodor  of  Lawi,   Commissary-General  of  the  Most 

Reverend  Father  in  God,  ,  by  divine  prmidence  Archbishop  of 

Canterbury,  Primate  ttf  aU  England  and  Metropolitan,  m  and  through- 
out  the  whole  city  and  diocese  of  Canterbury  lawfully  constituted,  to  us 
presented  and  by  us  accepted  in  this  cause,  and  also  by  reason  of  our 

office  being  promoted  by  the  aforesaid  Richard ,  you  were  and  are 

subject  to  the  jurisdiction  of  this  Court.     And  this  was  and  is,  ^c. 

iFonrteenth.  Also  we  article  and  object  to  you,  the  said  David ^ 

otherwise  ,  and  Elizabeth ,  otherwise  — ,  spinster,  falsely 

calling  yourself ,  wife  o^  the  said  David ,  otherwise ,  that 

of  and  concerning  all  and  singular  the  premises,  it  has  been  and  is,  by 

and  on  the  part  and  behalf  of  the  said  Richard  ,  the  promoter  in 

the  cause,  rightly  and  duly  complained  to  us  and  to  this  Court,  And  Ufe 
article  and  object  as  before. 

[Fifteenth.  Also  we  article  and  object  to  you  the  said  David , 

otherwise ,  and  Elizabeth ,  otherwise ,  spinster,  falsdy 

catting  yourself ,  wife  of  the  said  David  — ,  otherwise , 

that  all  and  singular  the  premises  were  and  are  true,  public  and 
notorious ;  and  thereof  there  zoos  and  is  a  public  voice,  fame  and  report, 
of  i6hich  legal  proof  being  made,  we  will  that  right  and  justice  shall  be 
ejffkctuatty  done  and  administered  in  the  premises,  and  that  the  aforesaid 
pretended  marriage,  or  rather  effigy  or  show  ^marriage  so  unduly  had 

and  solemnized,  or  rather  profaned,  between  you  the  said  David », 

otherwise ,  and  Elizabeth ,  otherwise ,  spinster,  tnay  he 

dissolved,  and  pronounced  and  declared  to  have  been  and  to  be  (dfsolutely 
null  and  void  from  the  beginning,  to  all  intents  and  purposes  in  the  taij 
whatsoever,  by  reason  of  incest,  pursuant  and  agreeably  to  fie  aforesaid 
99th  canon,  and  that  you  shall  be  duly  corrected  and  punishea  according 
to  law  for  your  excess  and  temerity  in  the  premises,  and  condemned  in 
the  costs  of  this  suit  made  and  to  be  made  on  the  part  and  behalf  cf  the 

said ,  the  promoter,  and  compelled  to  the  due  payment  thereof  by 

the  definitive  sentence  or  final  decree  to  be  read  or  promulged,  6r  made 
and  interposed  in  this  cause, — Ed.] 


5.  Personal  Answer. 


When 
bronght  in. 


After  (A)  contestation  of  suit  (2),  the  next  thing  which  follows 
in  course  of  practice^  if  a  suit  proceeds,  is  the  demanding  and 
giving  in  of  personal  answers^  unless  it  be  in  a  criminal  cause, 

When  not.  whcrcitt  uo  ouc  is  bouud  to  accuse  himself:  these  are  made 
in  writing  to  the  several  articles  or  positions  of  a  libel,  or  to 
any  other  judicial  matter  exhibited  in  court,  and  ought  to  be 
expressed  in  very  clear  and  certain  terms ;  and  upon  the  oath 
also  of  the  person  that  exhibits  them. 

Their  Objeet.  For  personal  answers  are  therefore  provided  in  law,  that  by 
the  help  of  them^  the  adverse  party  may  be  relieved  in  the 
matter  of  proof.    And  if  these  answers  are  not  clear^  full  and 

(k)  [See  Rule  9  of  Orders  of  Court,  tit.  Cod.  De  jurejur.  propt.  calumn. 

ante  J}  dondo,  p.  16,  ii.59;   Nov.  49,  c.  3; 

(/)  [Pormerfy  also  the  oath  of  car  Nov.  124,  c.  1 ;  Decret  (il.  7),  and 

lumii^  was  taken  by  both  litigants,  lib.  vi.  (ii.  4,  De  jtir.  calumn.] 
See  title  <9«tti,  in  this  volume.    See 


oertaiii,  tiiey  are  deemed  and  taken  in  law  as  not  given  at  all : 
and  upon  a  motion  made,  the  judge  ought  to  enjoin  new  an- 
6wef8 ;  it  being  the  same  thing  to  give  no  answer  at  all,  as  to 
give  a  general  and  insufficient  answer  (m). 

A  personal  answer,  therefore,  ought  to  have  these  three  wbatthey 
qualities  in  it ;    first,  it  ought  to  be  pertinent  to  the  matter  in  ;!;•*„""  *^**"- 
hand.    Seeondly,  it  ought  to  be  absolute  and  unconditional. 
And,  thirdly,  it  ought  to  be  clear  and  certain  (n). 

[[In  answers,  a  party,  first,  is  bound  only  to  answer  in  fiicts, 
not  to  his  own  motives,  nor  to  his  belief  of  the  motives  of 
another  person :  and,  secondly,  where  the  plea  avers  ignorance 
of  the  real  nature  of  a  transaction  by  a  party  to  such  trans- 
action and  to  the  suit,  the  other  party  is,  in  his  answers  to 
such  plea,  allowed  to  state  facts  inferring  full  knowledge 
thereof,  and  acquiescence  therein.  A  party  is  not  bound  to 
answer  when  his  answer  would  criminate  himself,  nor,  it 
should  seem,  when  it  would  tend  to  degrade  him  (o). 

[[Personal  answers  are  not  confined  to  being  mere  echoes  of 
the  plea  accompanied  with  simple  affirmances  or  denials,  but 
the  respondents  are  fiirther  at  liberty  to  enter  into  all  such 
matter  as  may  fairly  be  deemed  not  more  than  sufficient  to 
plaoe  the  transactions,  as  to  which  their  answers  are,  in  what 
they  insist  to  be  the  true  and  proper  light  (/)).     If  the  answers 
of  a  party  are  not  brought  in  at  the  time  assigned  by  the  court, 
the  facts  pleaded  are  taken  pro  c&nfe^so^  and  the  expen3c  of 
taking  depositions  to  prove  facts  confessed  in  answers,  is  paid 
by  the  party  producing  the  witnesses  (q).     It  is  a  maxim  of 
the  law  administered  in  the  Ecclesiastical  Courts,  that  what- 
ever is  to  be  done  personally  by  the  party  principal  in  the  Re<|i}ir«ft 
cause,  requires,  in  strictness,  a  personal  service  of  the  notice  f™***  **' 
or  decree  for  doing  it  upon  the  party  principal,  and  it  has 
therefore  been  held  that  a  service  of  a  decree  for  answers  upon 
the  proctor  will  not  justify  the  court  in  putting  the  principal 
par^  in  contempt,  if  these  answers  are  not  brought  in.    Tnis 
was  laid  down  as  law  by  Sir  John  Nicholl,  in  his  judgment  in 
Pwant  V.  Durant  (r),  during  the  course  of  which  he  entered 
into  the  following  accurate  and  elaborate  history  of  this  branch 
of  the  suit. 

[["  From  tlie  old  practice  («),  then,  as  laid  down  by  Oughton,  ow  Practice 
Clerk,  and  Consett,  it  is  to  be  collected  that  personal  answers  S*  "****' 
were  twofold-^being  to  be  had,  in  certain  causes,  on  special 
Application,  firom  the  proctor  in  the  cause,  as  well  as  (torn  the 

(m)  ^  Nihil  interest  ueget  quia  an  (p)  [See  the  whole  judgment  of 

tacaat  interrogatus,  an  ODscure  re-  Sir  J.  JNicholl,  in  Oliver  ana  Puke  v. 

Bpondeat,  ut  incertnm  demittat  inter-  Htathcote,  2  Add.  35.] 

rogatorem  (Dig.  u.  i.  117.),"  [ii  the  (q)  [  Vide  ante,  0  and  10  of  Orders 

umgum  of  the  Roman  law  upon  of  Court  of  14th  Feb.  1830.] 

tluinQeoil  (r)  [1  Add.  114,  118,  &c.] 

(»)  Ayl.  Parerg.  65.  (i)  flhid.  118.] 

(0)  l&oift  V.  Swift,  4  Hagg.  139.] 
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Old  Pneiice  principal.  This  is  distinctly  laid  down  by  Oughton ;  for  in- 
rnth  retpect  g^nce,  in  the  16th  section  of  his  61st  title,  •  J)e  litis  contesta^ 
tione,'  and  in  the  subsequent  section  [s.  17  of  the  same  title], 
the  suits,  in  special,  where  the  proctor's  answers  may  be  had, 
are  pointed  out,  and  the  uses  to  which  they  are  capable  of 
being  made  subservient  in  these  suits,  are  ascertained.  Now 
this  being  so,  I  apprehend  that  notices  or  decrees  for  personal 
answers  were  always  served  accordingly ;  that  is,  notices  for 
such  answers  from  the  proctor,  upon  the  proctor ;  and  decrees 
for  such  answers  from  the  party,  upon  the  party. 

[[''  It  is  true  indeed  that  Oughton,  in  his  62nd  title,  refers 
to  a  note  on  title  xxi.  [Obs.  9.]  by  which  it  seems,  that  a  de- 
cree for  the  answers  of  the  party  principal  in  the  cause  may  be 
served  on  his  proctor.  But  this  can  only  be,  he  observes, 
under  the  special  authority  of  the  court,  in  virtue  of  a  special 
clause  inserted  in  the  decree  itself;  and  consequently  it  forms 
no  exception  to  the  rule,  that  in  ordinary  cases,  the  decree  for 
the  personal  answers  of  the  party  principal  must  be  personally 
served  upon  the  party  principal.  Oughton*s  whole  6Snd  title 
represents,  under  ordinary  circumstances,  the  decree  for  the 
,  personal  answers  of  the  party  principal,  as  a  formal  process, 
under  seal  of  the  court,  against  the  pwrty  principal,  and  re- 
quired to  "he  served,  personally,  upon  the  party,  as  coRtradi&- 
tinguished  from  any  mere  assignation  or  notice  to  be  served 
upon  the  proctor.  And  this  I  conceive  to  have  been  invariably 
the  old  practice,  except  as  excepted  in  the  9th  obs.  on  Ough- 
ton's  21st  title — an  exception  not  at  all  applicable  to  the  case 
of  the  present  appeal,  or  in  ordinary  instances. 
Why  a  Ptr.  V"  So  stood  the  old  practice,  a  practice,  I  must  also  remark, 
uT^oituf *  bom  perfecdy  reasonable  in  itself,  and  perfectiy  consonant 
with  tne  practice  of  the  court  in  analogous  cases.  For  the 
reasonableness  of  the  practice,  it  is  too  obvious  to  be  insisted 
upon ;  and  for  its  consonance  with  analogy,  we  all  know,  that 
wnatever  is  to  be  done,  personally,  by  the  party,  absolutely 
requires,  in  strictness,  a  personal  service  of  the  notice  or 
decree  for  doing  it  upon  the  party.  Where  steps  are  to  be 
taken  by  the  proctor  merely,  a  mere  assignation  upon  the 
proctor  suffices  —  he,  quoad  hac,  being  '  dominus  litis.*  But 
where  the  personal  intervention  of  the  principal  is  requisite  to 
the  act  to  be  done,  as  it  is,  for  instance,  where  costs  are  taxed 
against  him,  or  where  sums  are  decreed  to  be  paid  by  him  on 
account  of  alimony,  the  practice  is  to  take  out  a  monition 
against  the  party,  not  merely  to  serve  a  notice  on  the  proctor, 
which  monition  must  be  personally  served  upon  the  party ;  in 
all  cases,  that  is,  where  it  is  requisite  that  the  proceedings 
should  be  conducted  with  any  semblance  of  regularity. 
Modtrn  Prae>  [[''  It  must  bc  couccdcd,  however,  in  this  matter  o{ personal 
irteL  m'f^  cami^ers,  that  the  modern  practice  has  been  to  serve  the  decree 
tor  iMonrcet.  qd  tfac  proctor  ouly,  and  not  on  the  principal.    This  may  have 
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arisen,  partly  perhaps  from  the  two  species  of  personal  answers 
already  alluded  to  (the  latter,  for  obvious  reasons,  now  obso- 
lete) being  confounded  in  modem  practice;  and»  partly, 
because  persons  seldom  hang  back  in  this  matter  of  answers, 
which  are  to  be  obtained,  in  most  cases,  without  any  sort  of 
difficulty.  Being  the  practice,  however,  I  should  be  disposed 
to  admit,  that  a  service  of  the  decree  for  answers,  thouffh 
merely  upon  the  proctor,  might  be  a  sufficient  service  of  the 
decree  for  very  many  purposes.  For  instance,  if,  after  such  How  Ar 
service,  the  party's  answer  to  an  allegation  of  faculties  were  ■^■*'*'^- 
not  brought  in  within  a  fit  and  reasonable  time,  it  might  justify 
the  court  in  allotting  sums  on  account  of  alimony  (the  mar- 
riage, that  is,  beinff  proved  or  confessed)  in  proportion  to  the 
tdli  extent  of  the  faculties  alleged ;  and  so  on.  But  it  is  a 
very  difierent  question  whether  such  a  service  would  justify 
the  court  in  putting  the  party  in  contempt,  and  procee^ng  to 
signify  him,  in  order  to  his  imprisonment,  under  the  statute ; 
a  measure  which,  I  conceive,  ecclesiastical  courts  to  be  only 
warranted  in  adopting,  where  the  prior  proceedings  have  been 
conducted  with  the  strictest  regularity. 

[[*'  Nor  would  it  vary  the  case,  in  this  view  of  it,  to  my  Ncetnitr  or 
apprehension,  that  notice  of  the  decree  should  have  been  ^J^" 
served  on  the  principal,  or  that  the  proctor  should  have 
appeared  to  the  decree,  and  prayed  further  time,  and  so  forth ; 
both  which  circumstances  occurred  in  this  very  suit  As  for 
the  notice,  that  was  a  mere  notice  from  the  adverse  proctor ; 
the  only  notice  which  the  party  was  bound  (under  this  penalty 
at  least)  to  obey,  being  the  decree  of  the  court,  under  seal  of 
the  court,  duly,  i.  e.  personally,  served  upon  him,  the  party. 
As  for  the  proctor's  appearing  to,  and  acting  upon  the  decree, 
I  can  by  no  means  think  the  act  of  the  proctor  so  binding  on 
the  principal— unless,  indeed,  in  virtue  of  some  special  clause 
to  the  effect  of  enabling  him  to  accept  services  of  decrees,  &c. 
upon  the  principal,  inserted  in  the  proxy — ^for  I  cannot  con- 
cede that  a  party  may  be  put  in  contempt,  and  signified  so  as 
to  become  liable  to  all  the  penalties  of  contumacy,  merely  firom 
his  proctor  doing  that,  for  doing  which  he  has  no  strict  legal 
authority. 

\^"  Such  then  being  the  old  practice,  and  being  so,  as  it  is, 
consonant  both  to  reason  and  analogy,  it  remains  only  to 
inauire  whether  it  has  undergone  any  authoritative  alteration 
in  later  times.  Nor  do  I  conceive  that  the  inquiry  can  be 
attended  with  any  sort  of  difficulty-  Is  there  any  adjudged 
case  producible  where  this  court  has  proceeded  to  enforce 
decrees  of  this  nature  by  its  compulsory  process,  in  the  absence 
of  a  personal  service  ?  I  am  confident  there  are  none.  Can 
it  even  be  shown  that  such  decrees  have  been  so  enfbrced,  •^" 
unless  after  a  personal  service,  the  whole  matter  passing 'i^trfr' 
silentio  ?    I  am  nearly  as  confident  that  this  has  not  occurred ; 
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for  the  court  is  always  (or  means  to  be)  satisfied  that  there  has 
been  a  personal  service  before  issuing  its  compulsory  process 
in  this  description  of  cases.  The  result  therefinre  of  &e  vrhcie 
inquiry,  which  is  almost  too  obvious  to  be  stated  in  terms,  iSf 
that  the  old  practice  in  this  matter  of  personal  answers,  being 
both  perfectly  reasonable,  and  perfectly  analogous  to  the 
correct  practice  in  similar  cases,  should  and  must,  in  all  cases, 
stricti  Juris,  be  the  practice  of  ecclesiastical  courts  at  this 
very  day." 
Ancient  Prac-  J^lt  scems  that  the  ancient  practice  was  to  give  acts  or  peti- 
tions exceptive  ta  answers,  but  never  on  allegation  (s). 
Where  An.  [[Answers  cannot  be  claimed  where  they  would  subject  the 
'rn  no?be*°^  party  making  them  to  a  prosecution  for  a  felony  (I).  In 
claimed.  criminal  suits  the  defendant's  answers  upon  oath  are  not  to  be 
required  even  to  those  positions  which  are  not  in  thenuielvea 
criminatory.  The  law  upon  this  point  is  fully  and  carefully 
set  fbrth  by  Sir  J.  Nicholl,  in  the  case  of  Schultes  v.  Hodg^* 
son  {u).  It  is  a  common  error  of  country  courts  to  consider 
personal  answers  as  responsive  allegations,  and  to  examine  wit^ 
nesses,  an  error  which  arises  from  a  confusion  of  the  answers  with 
the  pka(jr).  The  obvious  use  and  advantage  of  answers  is  to 
saTe  the  necessity  of  taking  evidence  (y),  and  causes  are  uome^. 
times  decided  upon  them  alone  (z). 
Rerorroaiion  TAnswers  may  be  directed  to  be  reformed.  Instances  are  to 
be  found  in  the  Reports  where  they  have  been  so  on  the  several 
scores  of  redundancy  (a),  for  containing  abusive  matter  (fr),  for 
irrelevancy  (y;);  and  an  assignation  for  foller  answers  has  som^ 
times  been  decreed  afler  publication  (d).  When  a  certificate  to 
a  decree  for  answers  has  been  discontinued,  it  is  still  competent 
to  the  proctor  having  discontinued  it,  to  object  to  answers  (e)« 
Time  has  been  allowed  to  an  agent  acting  under  a  power  of 
attorney  to  |dead  on  an  answer  in  an  interest  cause,  when  the 
conwqoence  principat  resided  in  Jamaiea(/),  but  a  party  not  giving  in  his 
of  not  giving,  answers  on  the  day  of  the  return  of  the  decree,  persama^ 
served,  will  be  pronounced  contumacious  (^). 

(f)  IMorgtat  T.  Eopkinut  2  Pldtt.  Maya  ▼.  JB^-own,  ibid.  570.} 

585. J  (6)  IRaymond  v.  Baron  fk  Watte 

(0  iltobifu  V.   WoUelev,   I  Lee,  vUk,  2  Lee,  499.] 

620.1  (c)   ribid. ;   and  see  2  Lee,  568, 

(li)  [1  Add.  105.]  contra.J 

(x)  [Bumfltt  ▼.  Jenkku,  2  Pbill.  {d)  [Sbitieikv.  AitiMiM,2Lee,M6; 

394 ;   Morgan,  v.  Hopkins,  2  PbilL  Etath  v.  HaUh,  2  Lee,  562.] 

584.]  (e)  IRo^ond  v.  Baron  de  Watte, 

(y)  IClutton  V.  Cheny,  2   Phffl.  ville,  2  Lee,  495.] 

365.  J  (/)  Liebenrood  v.  Lawwn,  2  Lee, 

(')  IWright  ▼.  Sarmudoy  2  PhiU.  558.] 

2660. ;  Clarky.  Ihuc9,  2  Pfaill.335;  {g)  IWyUiev.  Mott and  French,  1 

Morgan  v.  Hopkins,  2  PhiU.  582.1  Hagg.  33,  and  see  note.] 

(fl)   {Jehen  v.  Jdien,  1  Lee,^  273 ; 


\!^1I^Xtttitt—F^rm  of  Ptrtonal  Answers:^  SOS 

^Form  of  Personal  Answers. 

[Th£  amswers  cf  J.P.^  Esq,  to  the  first  allegation  {dated ), 

^J!>en  on  behalf  of  Sir  M.  W,  and  others, 

[First,  To  the  first  position  or  article  of  the  said  allegation^  this 
respondent^  answering^  saith :  he  believes^  and  therefore  admits,  that 
the  said  J.  fV,,  the  testator  in  this  cause,  being  of  sound  mind,  memoru 
and  understandings  and  having  a  mind  and  intention  to  make  his  nfUJ^ 
did  give  directions  and  instructions  for  the  drawing  thereof;  and  that 
pursuant  thereto,  the  paper-writing  marked  {A),  headed  *'  Instructions 
for  the  Will  of  me,  James  Wood,  *  was  drawn  up  and  reduced  into 
writing  ;  and  that  the  said  deceased,  as  this  respondent  believes,  and 
therefore  admits,  did,  in  testimony  of  his  liking'and  approbation  thereof, 

to  wit,  on  or  about  the  day  of ,  in  the  year  of  our  Lord 

,  being  the  day  of  the  daSe  thereof,  set  and  subscribe  his  name 

thereto ;  and  this  respondent,  further  answering,  saith,  that  on  the 

following  day,  to  wit,  the duy  of ,  w  the  year  of  our  Lord 

,  the  said  J.  W.,  the  testator  in  this  cause,  being  then  also  of 

sound  mind,  memory  and  understanding,  and  having  a  mind  and  inten- 
tion to  complete  his  said  wiU,  «2m/  give  (Erections  emd  instructions  foff 
and  pursuant  thereto,  the  paper^writing  marked  (B),  beginning  thus, 
'*  /,  J.  W,,  Esq.t  do  declare  this  to  be  mu  wiU,"  ending  tins,  "In  wit- 
ness wltereof,  I  have  to  this^  my  last  will,  set  my  hand  this /'  and 

thus  subscribed^  "  J,  IV,"  was  drawn  up  and  reduced  into  writing ; 
and  that,  after  the  same  was  drawn  up  and  reduced  into  writing,  to 

wit,  on  or  about  the day  of ,  in  the  year  of  our  Lord , 

being  the  day  of  the  date  thereof,  he,  the  saia  deceased,  did,  in  testi- 
mony of  his  liking  and  approbation  thereof,  as  this  respondent  verily 
believes,  and  therefore  admits,  set  and  subscribe  his  name  thereto,  and 
publish  and  declare  the  same  as  and  for  his  will,  in  the  presence  of  the 
three  credible  witnesses,  whose  names  are  thereto  subscribed  as  attest^ 
ing  the  execution  thereof;  and  that  the  said  deceased  did  do,  in  aU 
things  as  in  his  said  will  is  contained  in  the  said  two  paper-writings, 
marked  (^A)  and  (fi)  ;  and  that  he,  the  said  deceased,  was,  at  and 
during  all  and  singular  the  premises,  of  sound,  perfect  and  disposing 
mind,  memoru  and  understanding,  and  well  knew  and  understood  what 
he  then  said  and  did,  and  what  was  said  and  done  in  his  presence, 
and  was  fully  capable  of  giving  instructions  for,  and  of  making  and 
executing  his  said  will,  or  ofdomg  any  other  serious  or  rational  act  of 
that  or  the  like  nature,  requiring  thought,  judgment  or  ruction.  And 
further  or  otherwise,  this  respondent  knoweth  not  qf  his  own  knowledge 
or  belief  to  answer  to  the  saui  article. 

[^Second,  To  the  second  position  or  article  of  the  said  allegation, 
(his  respondent,  answering,  saith,  that  he  beUeves,  and  therefore  admits 
and  confesses,  that  the  names  "  J,  JV."  set  and  subscribed  to  the  sasd- 
paper-writings,  marked  {A)  and  {B},  are  of  the  proper  hand-writing 
and  subscription  of  the  said  J,  W,,  the  deceased,  in  this  cause.  And 
this  respondent,  further  answering,  saith,  that  he  was  a  confidential 

friend  of  the  said  deceased,  who  died  on  the day  of ,  in  the 

present  year  of  our  Lord ;  and  as  such,  he  dia,  on  the  day  foU 

towtng,  search  among  the  deceased* s  papers  of  moment  and  concern,, 
and  found  in  a  nrivate  drawer  of  a  bureau^  which  was  locked  in  a 
closet  adjoimng  the  bedroom  in  wmchhe^  the  saiddeceasedf  died,  iho 
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said  paper^writings  marked  {A)  and  {B)j  sealed  up  in  a  certain  ai- 
vehpe  (now  remaining  in  the  registry  of  this  court,  annexed  to  an 
affiaavit  heretofore  duly  made  ana  sworn  to  bu  this  respondent,  and 
marked  with  the  letter  (C),  and  indorsed  "  The  wiU  of  J.  W,,  Esq., 

.")   And  further  or  otherwise,  to  the  said  articles,  this  respondent 

knows  not  to  answer, 

[^Third.  To  the  third  position  or  article  of  the  said  allegation,  this 
respondent,  answering,  saith,  that  he  believes  and  admits  what  he  hath 
before  admitted,  and  disbeUeves  and  denies  what  he  hath  before  denied, 

9  9 

Repeated  and  acknowledged  before  Dr,  C,  Surr,  J,  P. 

In  the  presence  of  C,  D,,  Not.  Pub."] 


6.  Evidence, 

OncWKoeM,      A  single  witness  is  not  sufficient  in  the  civil  law«  and  the 
dMc^'  ^^*'  spiritual  court  will  not  allow  of  one  witness  only,  but  there 
must  be  two  witnesses  at  the  least;  and  if  the  point  is  merely 
spiritual,  the  temporal  courts  will  not  grant  a  prohibition  (A). 

The  canonists  have  borrowed  this,  as  thev  have  most  of  their 
rules  of  evidence,  from  the  civil  law,  whicn  does  not  permit  a 
single  witness  to  be  heard.  Unius  testis  responsio  nan  audiatur 
etiamsi  prcsclarm  curia  honore  prcBfulgeat{i),  A  cause  there- 
fore which  rested  on  the  testimony  of  a  single  witness,  uncor- 
roborated by  any  other  evidence,  was  to  be  dismissed  without 
tendering  the  suppletory  oath  (A).  But  a  complete  proof  might 
be  adduced  without  any  witness,  by  deeds  or  instruments ;  and 
the  evidence  of  one  witness  corroborated  by  circumstances,  or 
circumstances  without  a  witness,  furnish  conclusive  proof  in 
crimes  as  well  as  civil  actions  (I), 

SPhe  general  rule  of  evidence  appears  to  be  common  to  the 
law  and  to  the  law  of  Englana ;  for  the  language  of  Gail! 
is  (m),  "  the  law  is  contented  with  such  proof  as  can  be 
made  if  the  subject  in  its  nature  is  difficult  of  proof  (n) ;  and 

{h)  Gibs.  1011  \Chadrony.  Horns,  Ueyond  its  proper  limits;  the  reader 

Noy's  R.  12;  Yin.  Abr.  Prohib.  (Q.)  must  therefore  conniU  for  the  rules 

7.]  of  the  civil  and  canon  law,  the  ioter- 

(i)   Cod.  4.  20.  9 ;  Dig.  22.  5.  1 2.  preters  on  the  titles  of  the  Digest  and 

{k)  Noodt.  ad  Dig.  22.  5.     ["  Non  Code  above  cited,  together  with  Inst, 

jus  deficit  sed  probatio,"  is  the  not  in-  J.  C.  3. 14 ;  and  for  we  English  Law, 

elegant  language  of  civilians. — Ed.]  Gilbert's  Law  of  Evidence,  Buller's 

(/)  See  Huber  ad  Dig.  de  Testibus  Law  of  Nisi  Prius,  Espinasse's  ditto; 

and  Matheus  de  Criminibus,  cap.  De  the  Abridgments  (particuIarlyViner's) 

Probationibus.   [See  prindpaUy,  Dig.  tit.  Evidence ;  2  Uawk.  P.  C.  ch.  46 ; 

L.  zziL  3,  4,  5,    De  probationibus.  Treatise  of  Equity,  edited  by  Mr.  Fon- 

prsesumptionibus  et  testibus.  —  Cod.  blanque,  vol.  li.  p.  447;  and  the  Re- 

XV.  19, 20,  on  the  same  subjects.    The  ports  of  Decisions  at  Nisi  Prius ;  [and 

canon  law  added  little  to  the  maxims  the  Treatises  of  Messrs.  Starkie  and 

of  the  civil  law  on  this  head ;  c.  3.  z.  Phillipps.1 

De  testibus,  11,21.]  This  title  is  most  (m)  fLib.  2,  obs.  149.] 

important  in  lawybut  to  discuss  it  with  (n)  [Lib.  2,  obs.  91,  s.  7.] 
accuracy  would  swell  this  volume 
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again,  "  probationum  facultas  nan  angustiori  sed  ampliori 
debet;  and  so  Lord  Hardwicke  observes^  in  Omichund  v. 
Barker  (o),  ''  the  judges  and  the  sages  of  the  law  have  laid  it 
down  that  there  is  but  one  general  rule  of  evidence — the  best 
that  the  nature  of  the  case  will  admit*  Mr.  Burke,  in  his 
Report  of  the  Committee  on  the  Question  of  Evidence  in 
Warren  Hastings'  trial(p),  remarks,  "Courts  (i.e.  of  common 
law)  in  England  do  not  judge  upon  evidence  secundum  allegata 
et  probata^  as  in  other  countries  and  under  other  laws  (viz.  of 
the  Ecclesiastical  Courts)  they  do,  but  upon  verdict.  By  a 
fiction  of  law,  they  consider  the  jury  as  supplying  in  some 
sense  the  place  of  testimony.  One  witness  (and  for  that 
reason)  is  allowed  sufficient  to  convict  in  cases  of  felony,  which 
in  other  laws  is  not  permitted  (^)." 

[[It  has  been  repeatedly  laid  down  by  eminent  authorities,  civii  uw 
amongst  whom  may  be  numbered  Sir  George  Hay,  Lord  Cam-  Sw'of' ie* 
den,  Lord  Mansfield,  and  Sir  George  Lee  (r),  that  where  the  cSlii!**'*"' 
law  of  England  is  silent,  the  civil  as  well  as  the  canon  law  {s)  is 
the  basis  and  text  law  of  our  ecclesiastical  courts.     Constant 
reference  to  that  code  will  be  found  in  the  judgments  of  Lord 
Stowell.     In  the  case  oi  Moore  v.  Moore  and  Metcalfe,  argued 
before  the  Delegates,  the  question  whether  the  mutilation  of  a 
will  should  be  held  to  amount  to  a  cancellation,  seems  to  have 
been  mainly  decided  by  a  reference  to  the  doctrine  of  the  civil 
law  upon  the  subjected.     So  also  the  Commissioners  for  in- 

Juiring  into  the  Practice  and  Jurisdiction  of  the  Ecclesiastical 
lourts,  observe  in  their  Report  made  to  the  House  of  Com- 
mons in  1832,  "  The  advocates  and  proctors  of  the  Court  of 
Arches  are  entitled  to  practise  in  the  other  Ecclesiastical  Courts, 
and  in  the  High  Court  of  Admiralty,  upon  being  admitted  by 
the  judge  thereof.  This  connexion  between  the  ecclesiastical 
and  admiralty  jurisdictions  has  long  subsisted,  and  probably 
owes  its  origin  to  the  similarity  of  the  form  of  proceedings  in 
both  courts,  and  of  the  course  of  study  necessary  to  qualify 
the  practitioners  for  the  proper  discharge  of  the  duties  en- 
trusted to  them.  The  study  of  the  ecclesiastical  law  requires 
an  accurate  acquaintance  with  the  principles  of  the  civil  law, 
upon  which  the  law  of  the  admiralty  is  founded ;  and  the 
civilian  is  led  to  the  investigation  of  those  principles  of  general 

dian^  clariorea,"  is  the  maxim  of  the 


(o)  [1  Atk.1  dian^  clariorea,' 

( j»)  [See  vol.  xiv.  8vo.  ed.  p.  355,    older  civiliaDs.] 
ebates  on  Evidence,  Rep.  from  Com.        (r)  [See  alsi 


Debates  on  Evidence,  Rep.  from  Com.  (r)  [See  also  Moore  v.  Payne,  2 

to  inspect  Lords'  J  omnals.     It  is  pro-  Lee,  595,  and  the  authorities  collected 

hable  that  Dr.  Lawrence  (one  of  Mr.  in  Dr.  Phillimore's  speech  in  Moore 

Burke's  coadjutors  in  this  trial)  fiir-  v.  Moore  and  Meicai/'e,  1  Phill.  434.] 

nisbed  the  information  on  the  evi-  (s)  [Where  the  ecclesiastical  law 

dence  of  the  civil  and  canon  law. —  speaks,  the  civil  law  is  silent,  says 

Ed.]  Swinburne,  vol.  i.  pt.  i.] 

(9)  ["  In  ^  criminali  probationes  (t)  [See  Mr.  Justice  Abbott's  ro- 

debent  esse  evidentes  et  luce  meri-  marks,  1  Phill.  437.] 

VOL.  III.  X 
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Civil  Law  jurisprudence  by  which  the  intercourse  of  nations  is  governed, 
£i*ofthV  *^nd  the  rights  and  obligations  of  belligerent  and  neutrals  in 
Ecciesiasticai  time  of  War  are  defined."  And  in  the  case  of  The  VUle  de 
Varsovie,  in  the  Court  of  Admiralty,  where  an  objection  was 
taken  to  the  competency  of  Lord  Cochrane  to  appear  as  a 
witness.  Lord  Stowell  remarked,  "  The  objection  must  be  con- 
sidered on  the  authority  of  the  law  of  EnfflaTui.  The  question, 
it  is  true,  arises  in  a  cause,  and  likewise  in  a  court,  which  are 
both  governed  by  another  system,  but  it  arises  incidentally  in 
a  case  that  concerns  British  subjects  only,  on  a  mere  dispute 
of  property  between  them,  and,  if  determined  in  one  manner, 
deeply  affecting  the  civil  condition  and  capacity  of  one  of  them ; 
upon  all  these  considerations  it  is  the  duty  of  the  court  to  look 
only  to  the  law  of  England  as  its  proper  guide,  although  it  does 
not  administer  that  law  generally ,  and  therefore  doee  not  pro- 
fess  to  understand  it  otherwise  than  hy  the  information  it 
collects  pro  re  nata,  and  with  the  diffidence  that  naturally 
belongs  to  partial  views  and  an  imperfect  knowledge  of  the 
general  system  (u)." — Ed.)] 

For  where  the  ecclesiastical  court  doth  proceed  in  a  matter 
that  is  merely  spiritual,  and  pertinent  to  their  court,  according 
to  the  civil  law,  although  their  proceedings  are  against  the 
rules  of  the  common  law,  yet  a  prohibition  doth  not  lie ;  as  if 
they  refuse  a  single  witness  to  prove  a  will,  for  the  cognizance 
of  that  belongs  to  them  (or).  [[And  the  court  of  appeal  shall 
be  bound  to  follow  the  law  of  civilians  (y).— Ed.]] 

Which  same  thing  was  affirmed  in  Roberts's  case(z),  H., 
8  Jac.  1,  with  regard  to  points  not  otherwise  cognizable  in  the 
spiritual  courts,  than  as  incidental  to  the  principal  point.  There 
One  witneii  the  Buit  was  for  subtraction  of  tithes,  and  prohibition  was  ob» 
d^^ce?  ^''  tained,  because  there  was  but  one  witness  to  prove  the  lease  of 
the  tithes,  and  the  spiritual  court  would  not  allow  the  proof. 
And  upon  advisement  in  this  case,  by  Coke  and  all  the  justices, 
it  was  resolved,  that  consultation  should  be  awarded,  because 
there  is  a  rule  in  the  register,  that  where  the  cognizance  of  the 
principal  is,  there  the  cognizance  of  the  accessory  necessarily 
follows ;  and  if  such  surmise  should  be  allowed  in  every  case, 
it  would  oftentimes  be  made  for  mere  delay,  and  the  spiritual 
court  should  not  try  the  accessory  as  well  as  principal :  and 
the  conclusion  is,  when  the  original  cause  belongs  unto  them, 
although  matter  triable  at  the  common  law  ariseth,  depending 
upon  the  original  cause,  yet  it  shall  be  determined  by  the  eccle- 
siastical court;  and  such  surmise,  that  he  had  but  one  witness, 
is  not  sufficient  to  have  a  prohibition,  where  the  ecclesiastical 
court  hath  jurisdiction  of  the  principal ;  for  if  such  a  sarmise 
should  be  sufficient,  all  suits  in  the  ecclesiastical  court  should 

(u)  [Lord  Stowell  was  at  tbis  time        (x)  God.  Rep.  115. 
Judge  of  the  High  Court  of  Admi-        (y)  [  Thwaites  v.  Smith,  1  P.  Wms. 

ralty  and  of  the  Consistory  of  Lon*  40?] 
don.]  (x)  Cro.  Jac  269 ;  12  Co.  05. 
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thereby  be  stayed  or  otherwise  taken  away,  for  the  ecclesiastical  Om  ^^^^ 
judges  cannot  write  to  the  temporal  judges  to  try  it,  and  certify,  derce^ 
as  the  temporal  judges,  where  the  original  matter  belongs  to 
and  is  commenced  in  their  courts,  and  issue  is  taken  upon  mat- 
ter triable  by  the  ecclesiastical  law,  may  write  to  the  judges  of 
the  ecclesiastical  court  to  try  the  matter,  and  certify  to  them. 

But  in  the  case  of  Richardson  v.  Desbarough,  H.,  27  &  28 
Car.  S  (a),  a  prohibition  was  prayed,  because  the  spiritual  court 
refused  the  proof  otplene  administrtwit  by  one  witness,  and  it 
was  granted ;  and  Hale,  Chief  Justice,  said,  where  the  matter 
to  be  proved  (which  falls  in  incidentally  in  a  cause  before  them 
in  the  spiritual  court)  is  temporal,  they  ought  not  to  deny  such 
proof  as  the  common  law  allows. 

And  in  Shatter  v.  Friend^  H.,  1  Will.  3  (A),  a  prohibition 
was  made  and  obtained,  because  the  spiritual  court  would  now 
allow  the  proof  of  the  payment  of  a  legacy  by  one  witness. 
Upon  which  occasion  the  court  said,  such  proof  which  is  good 
at  the  common  law  ought  to  be  allowed  in  their  court,  and  at 
the  common  law  it  is  not  necessary  to  prove  the  payment  of  a 
debt  by  two  witnesses;  they  may  follow  their  own  rules  in 
things  which  are  originally  in  their  cognizance,  but  if  any 
collateral  matter  doth  arise,  as  concerning  the  payment  of  a 
legacy,  if  the  proof  be  by  one  witness,  they  ought  to  allow  it 

And  in  the  case  of  Breedon  v.  Gill,  E.,  9  Will.  3  (c),  by  Holt, 
Chief  Justice,  as  to  the  course  of  granting  prohibitions,  for  not 
allowing  evidence  which  would  be  good  at  the  common  law, 
the  difference  is  thus :  —  When  the  ecclesiastical  courts  are 
possessed  of  a  cause  which  is  merely  of  spiritual  conusance, 
the  courts  at  common  law  allow  them  to  pursue  their  own 
methods  in  the  determination  of  it ;  but  when  in  such  case  col- 
lateral matter  arises,  which  is  not  of  their  conusance  properly, 
there  the  courts  of  common  law  enforce  them  to  admit  such 
evidence  as  the  common  law  would  allow.  Therefore,  if  the 
spiritual  court  require  more  than  one  witness,  to  prove  the 
revocation  of  a  nuncupative  will,  the  King's  Bench  doth  not 
intermeddle.  But  if  in  a  suit  for  a  legacy,  payment  or  a  release 
be  pleaded,  if  they  do  not  admit  proof  by  one  witness,  the 
Kind's  Bench  grants  a  prohibition. 

[[In  1832,  Sir  J.  Nicholl  made  the  following  remarks  in  the 
case  of  Theahston  v.  Marson ;—  {d) 

^**  But,  at  all  events,  that  proof  appears  to  stand  on  the 
single  testimony  of  Mr.  Pochin ;  and  the  court  cannot  wholly 
pass  over  widiout  notice  the  point  of  law — whether  the  evidence 

(a)  Ventr.  291 .  a  common  law  court,  of  depositions, 

(b)  2  Salk.  547 ;  3  Mod.  283.  &c.  taken  in  an  ecclesiastical  court, 

(c)  Ld.Raym.221;  rCowp.4,24;  see  Mr.  Phillipp's  Treatise  on  the 
Sir  W.  Juxon  v.  Lord  Byron,  2  Lev.  Law  of  Evidence,  vol.  i.  339  to  398.] 
66 ;  Com.  Dig.  tit  Prohibition  (F.  13)  (rf)  [4  Hagg.  313 ;  ftee  also  Donel- 
and  (G.  23).    As  to  the  evidence  in  Ian  v.  Vonelian,  2  H(^.  145,  App.] 
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of  one  witness^  unsupported  by  any  circumstances,  makes  legal 
proof  of  a  testamentary  act.  The  recognition  of  a  sufficiency 
of  such  evidence  seems  to  be  big  with  all  the  dangers  against 
which  the  Statute  of  Frauds  (e)  was  intended  to  guard. 

[["  By  the  general  law  of  these  courts  one  witness  does  not 
make  full  proof  (/);  not  that  two  witnesses  are  required  to 
each  particular  fact,  nor  to  every  part  of  a  transaction,  for  it 
often  nappens,  that  to  the  contents  of  a  will,  or  to  instructions, 
there  is  only  one  witness, — the  confidential  solicitor,  or  other 
drawer, — but  there  are,  and  must  be,  adminicular  circumstances 
to  the  transaction, — such  as  the  expressed  wishes  of  the  testator 
to  make  his  will,  the  sending  for  the  drawer  of  it,  his  being  left 
alone  with  the  deceased  for  that  known  purpose,  some  previous 
declarations  or  subsequent  recognitions,  some  extrinsic  circum- 
stances in  short,  showing  that  a  testamentary  act  was  in  pro- 
gress, and  tending  to  corroborate  the  act  itself:  but,  in  this 
case,  there  is  nothing  except  Pochin's  own  account  of  the 
occurrences  of  this  quarter  of  an  hour,  not  acknowledged  by 
the  deceased,  nor  even  declared,  while  the  deceased  was  yet 
alive,  by  Pochin  himself,  nor  confirmed  by  his  conduct  I  am 
strongly  inclined  to  think,  that  these  courts  have  never  held 
that  such  evidence  of  such  an  act,  by  a  single  witness,  is  alone 
sufficient  to  sustain  it;  and  I  should  be  unwilling  to  make  such 
a  precedent." 

[[One  witness  has  been  held  sufficient  to  prove  identity,  it 
being  a  collateral  question  (g)> — Ed.]] 

Depositions  taken  in  the  ecclesiastical  court  (although  the 
witnesses  be  dead)  are  not  evidence  in  an  action  brought  at 
common  law ;  but  a  sentence  given  in  the  ecclesiastical  court 
(it  being  a  judicial  act)  may  be  given  in  evidence  in  an  action 
brought  in  the  temporal  courts  ()^). 

H.,  8  Will.  3,  Hoe  v.  Nelthrope{i).  It  was  held  by  Holt, 
Chief  Justice,  that  a  copy  of  a  probate  of  a  will  is  good  evi- 
dence where  the  will  itself  is  of  chattels,  for  there  the  probate 
is  an  original  taken  by  authority,  and  of  a  public  nature :  other- 
wise, where  the  will  is  of  things  in  the  realty,  because  in  such 
case  the  ecclesiastical  courts  have  no  authority  to  take  probates, 
therefore  such  probate  is  but  a  copy,  and  a  copy  of  it  is  no 
more  than  a  copy  of  a  copy. 

It  is  required  that  witnesses  be  persons  of  reputation,  and 
free  from  infamy  of  law  and  fact ;  that  they  be  disinterested, 
and  so  not  liable  to  the  just  suspicion  of  partiality ;  that  they 
be  men  of  discretion,  and  sane  memory ;  and  all  reasonable 
exceptions  are  to  be  allowed  against  them.    They  must  be 


(«;  [29  Car.  2,  c.  3,  s.  19.] 

(  f)  [See  v.  WiUiams  on  Executors 

and  Ad.  vol.  i.  p.  195;  Re  Keeton,  4 

Hagg.  409;  Kenrick  v.  Kenrick,  ibid. 

130,  136 ;   aUo  Crompton  v.  Butler, 


1  Consist.  Rep.  460.] 

W 

(i)  3  Salk.  154. 


THunt  V.  Saroll,  1  Lee,  591.] 
Wats.  c.  58 ;  see  tit.  JRarriagf . 
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deliberate,  and  not  given  to  passion ;  consistent  as  to  time, 
place  and  other  circumstances.      They  must  be  certain  and 

f)sitive,  and  not  upon  hearsay  or  the  belief  of  other  persons, 
hey  must  be  free  from  any  just  suspicion  of  contrivance  or 
conspiracy,  or  any  sort  of  corruption  or  partiality  (A).  \^Vide 
infra,  "  Exceptive  Allegation." 

[[A  person  legally  responsible  to  the  proctor  of  one  of  the 
parties  for  the  costs  of  a  suit,  is  disqualified  as  a  witness  (Z). 
In  testamentary  cases,  an  expectation  of  a  definite  and  positive 
advantage  on  the  establishment  of  a  will,  has  been  held  to  render 
a  witness  incompetent  (m).  By  section  17  of  1  Vict  c.  2G,  an 
executor  is  made  a  competent  witness  to  the  validity  of  a  will. 
— Ed.I 

And  the  canon  law  requires,  that  they  shall  not  be  father^ 
son,  brother,  sister,  or  other  near  of  kin,  or  domestics  and  de- 
pendants. [[But  no  such  objection  is  now  allowed  in  the 
Ecclesiastical  Courts  (n). — Ed.  J  And  if  the  matter  to  be  proved 
be  merely  spiritual,  the  common  law,  as  was  said  before,  will 
not  interfere  ;  but  if  a  temporal  matter  falleth  incidentally  in  a 
cause  in  the  Spiritual  Court,  they  must  admit  such  evidence  as 
the  common  law  allows  of,  otherwise  they  will  be  prohibited. 

He  that  will  produce  witnesses  that  come  at  a  great  dis-  Bxpemet 
tance,  ought  to  tender  and  allow  them  their  expenses :  but  the  **'  ****  ^**' 
person  against  whom  they  are  produced,  is  not  bound  to  bear 
any  part  of  those  expenses,  although  the  witnesses  are  bound  to 
testify  the  truth  on  both  sides.  And  these  expenses  are  to  be 
tendered  and  paid  to  them  before  they  depart  from  home, 
without  any  regard  had  to  what  such  witnesses  might  have 
spent  in  their  ovm  houses;  but  it  ought  to  be  considered, 
what  their  journey  or  travelling  expenses  may  stand  them  in. 
And  if  such  witness  shall  receive  expenses  for  ten  days,  and 
shall  be  dispatched  in  five,  he  shall  be  obliged  to  render  back 
the  overplus  (e>). 

If  the  party  hath  made  no  agreement  with  his  witnesses  for 
their  journey  or  expenses,  they  may  then,  before  they  are  sworn, 
desire  of  the  judge  to  order  them  their  expenses ;  which  he 
shall  tax  and  allow,  according  to  the  condition  of  the  parties, 
the  time,  and  the  distance ;  and  decree  the  same  to  be  paid 
before  they  shall  be  examined ;  or,  if  the  witnesses  desire  the 
same,  he  may  decree  a  monition  to  the  party  producing  the 
witnesses,  to  pay  the  same ;  which  if  the  said  party  shall  refuse, 
he  may  be  proceeded  against  to  excommunication  (p). 

(k)  2  Still.  152.  Arnold  v.  East,  2  Lee,  380.    See  also 

(/)  IHatdey  v.  Edwardt,  1  Curteis,  title  QaAHIg,  vol.  iv.  of  this  work.] 

732.]  (n)  [See  Sumerfield  v.  Maekintire, 

{m)  {Ivory  v.   Lamh^  Stirling  v.  1  Consist.  419,  in  note  to  Turner  y, 

PentUeton,   Frank  v.   Carr,  1  Lee,  Meyers.'] 

408 ;     Sadyer  v.   Afafi,  ibid.   195  ;  (o)  Ayl.  Pareiig.  536. 

Cooper  y.  Veriennie,  1  Hsgg.  482 ;  {p)  I  Ought.  121. 
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commisrioa.  [[The  Witnesses  are  either  brought  to  London  to  be  ex* 
amined,  or  if  they  reside  at  a  great  distance^  or  are  otherwise 
unable  to  attend,  they  are  examined  by  Commission  near  their 

compaiionr.  places  of  residence.  Their  attendance  is  required  by  a  com- 
pulsory,  somewhat  in  the  nature  of  a  subpoena,  obedience  to 
which  is  enforced  in  the  same  way  as  in  other  cases  of  con* 
tamacy.  By  modem  practice  a  witness  upon  whom  a  com- 
pulsory has  been  served,  may  be  pronounced  contumacious  if 
he  does  not  appear  on  the  return  of  the  compulsory  (g). 

Examinerf.  [[The  dcpositions  are  taken  in  private  by  examiners  of  the 
court,  appointed  or  nominated  by  the  registrars,  approved  by 
the  judge,  and  confirmed  by  the  bishop  or  archbishop.  Vide 
ante,  General  Part  ;  section  7  of  10  Geo.  4,  c.  63.  Wit- 
nesses so  examined  are,  as  it  is  technically  termed,  repeated  to 
the  truth  of  their  depositions,  before  the  judge  or  his  surrogate, 
that  is  to  say,  they  are  asked  before  him  whether  their  depo- 
sitions contain  the  truth  ;  for  it  is  competent  to  the  witness  at 
this  time,  as  well  as  during  examination,  to  alter,  revoke,  or 
entirely  to  conceal  the  eridence  he  has  given  (r).  The  exami- 
nation does  not  take  place  upon  written  interrogatories  pre- 
viously prepared  and  known ;  but  the  allegation  is  delivered  to 
the  examiner,  who,  after  making  himself  master  of  all  the  facts 
pleaded,  examines  the  witnesses  by  questions  which  he  frames 
at  the  time,  so  as  to  obtain,  upon  each  article  of  the  allegation 
separately,  the  truth  and  the  whole  truth,  as  far  as  he  possibly 
can,  respecting  such  of  the  circumstances  alleged  as  are  within 
the  knowledge  of  each  witness  («). 

[[And  by  Rule  10  of  Orders  of  Court  of  1830,  it  is  provided, 
'^  That  the  expense  of  taking  depositions  to  prove  facts  con- 
fessed in  answers,  or  admitted  in  acts  of  court,  if  taken  after 
such  confessions  or  admissions,  shall  be  paid  by  the  party 
producing  the  witnesses,  unless  the  court  shall  think  fit  to 
direct  otherwise." 

Examioaiion       [[The  cross-cxaminatiou  (^)  is  conducted  by  interrogatories 

Exami^oo.  administered  to  the  adverse  witness  when  the  deposition  in 
chief  is  complete.  The  interrogatories  are  delivered  to  the 
examiner  by  the  adverse  proctor,  but  not  disclosed  to  the 
witness  until  administered,  nor  to  the  party  producing  him  until 
publication  passes ;  and  each  witness  is  enjoined  not  to  disclose 
the  interrogatories,  nor  any  part  of  his  evidence,  until  after  pub- 
lication :  in  order  that  the  party  addressing  the  interrogatories 


{q)  [  Wyllie  V.  Mott  and  French, 
1  Hagg.  34.] 

{r\y^  Nam  tempore  hujusmodi 
repetitUmis  coram  juoice  teatia  poterit 
omnia  pri  iis  per  eum  depoaita  et  per 
registrarium  scripta,  vel  quamcumque 
partem  eonmdem,  corri^i,reoocari  aeu 
dcUri  potere."  Oughton,  vol.  i.  De 
Testium  Kxaminatione,  tit  85,  s.  6.] 


(s)  IBumell  ▼.  Jenkins,  3  Phill. 
394, 395 ;  Herbert  v.  Herbert,  3  Phill. 
36,  and  2  Conaiat.  267.] 

(0  ISerjeaunt  v.  Serjeaunt,  1  Cur- 
teis,  5 ;  Whi$h  if  WooUati  v.  Beue, 
3  Hagg.  682;  Ingram  v.  Wyatt,  1 
Hagg.  97 ;  Morte  v.  Morse,  2  Hagg. 
97.] 
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may  be  the  better  prepared,  the  proctor  producing  the  witness 
delivera,  as  before  stated,  a  designation,  or  notice  of  the  articles 
of  the  plea  on  which  it  is  intended  to  examine  each  witness 
prodaceid. 

[[It  was  laid  down  by  the  Judicial  Committee  of  the  Privy  intenroga- 
Council,  in  a  case  recently  appealed  from  the  Court  of  Arches,  Mi"e°"e- 
thatthe  principle  qui  ponit  fatetur^  that  he  who  sets  up  a  plea  JJiiJ^JePiet. 
must  be  bound  by  the  words  of  that  plea,  applies  even  (though 
with  less  strictness)  to  the  framing  of  interrogatories ;   for 
though  there  may  be  in  many  instances  mere  suggestions  for 
the  purpose  of  tr3ring  the  credit  of  the  witness  whether  he  will 
contradict  himself,  still  this  principle  applies,  for  an  interro- 

Jjatory  is  framed  upon  that  which  is  entirely  within  the  know- 
edge  of  the  parties,  and  it  can  never  be  permitted  that  in 
framing  interrogatories  a  party  should  suggest  falsehood  in  the 
case ;  the  statement  in  the  interrogatories,  therefore,  must  not 
conflict  with  the  statement  in  the  libel  or  allegation  (u). 

[[It  sometimes  happens  that  there  is  a  deficiency  in  proof  as  ConfroBUng, 
to  the  identity;  in  such  case,  confronting  of  witnesses  with  ^■^***'^*** 
the  party  may  be  ordered  after  publication,  and  they  may  be 
cited  in  order  thereto,  and  their  declaration  on  oath  be  taken 
down  in  the  acts  of  court ;  but  one  witness  to  prove  the  identity 
is  sufficient  (x).  And  it  has  been  the  practice  both  of  the 
Ecclesiastical  and  Admiralty  Courts  to  rescind  the  conclusion 
of  the  cause,  in  order  to  admit  evidence  of  identity  (y) ;  it  must 
be  proved  by  extrinsic  evidence  (jt). — En.]] 

If  a  witness  is  once  examined  in  general  to  the  libel  or  Rceza- 
allegation,  and  his  deposition  closed  wim  an  aliier  Tiescit,  or  to  "*■'"«• 
any  such  effect,  he  cannot  afterwards  be  re-examined,  for  fear 
of  subornation.  But  where  an  examination  taken  has  been 
lost  or  destroyed,  it  may  be  supplied  by  a  new  examination. 
So  if  ticketted  to  more  articles  than  the  examination  takes  in, 
he  may  be  examined  again  to  those  omitted.  So  as  to  inter- 
rogatories ;  but  then  the  re-examination  must  not  be  extended 
to  the  libel  or  allegation,  but  to  the  interrogatories  only. 

[[It  has  been  said  that  it  is  always  in  the  power  of  the 
court  to  allow  further  pleading  in  a  cause ;  and  if  new  circum- 
stances of  importance  are  unexpectedly  brought  out  on  the 
examination  in  chief,  which  are  unexpected  for  want  of  due 
specification  in  the  plea  (a),  the  court  will,  in  the  exercise  of 
its  discretion,  allow  a  further  plea  afler  publication.  This  may 
also  be  permitted  in  cases  where  facts  have  either  occurred  or 
come  to  the  knowledge  of  the  party  subsequently  to  publica- 
cation  having  passed. 

(tt)  IGrant  v.  Grant,  Feb.  24th,  v.  Spence,  Henley  Ae,  v.  Morri$on,  2 

1840;  judgment  delivered  by  Dr.  Hagg.  App.  145, 146, 147.] 

Lushinetoo.]  (i)  iWilliamir.  WUliam$,  1  Con- 

( j)    [Searle  v.  Prkey  2  Consist  stit.  305  >  Bird  v.  Birrf,  I  Lee,  345.] 

188.]  (d)  [Seepojf,  as  to  exceptiTe  alle- 

iy)  [Donellan  v.  Donellcn,  Cargill  gations,  contra  dicta j  p.  .315.] 
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[[The  examination  and  cross-examination  of  witnesses  (&)  is 
kept  secret  until  publication  passes,  after  which  either  party  is 
allowed  to  except  to  the  credit  of  any  witness,  upon  matter 
contained  in  his  deposition.  The  exception  must  be  confined 
to  such  matter,  and  not  made  to  general  character,  for  that 
must  be  pleaded  before  publication  ;  nor  can  the  exception 
refer  to  matter  before  pleaded,  for  that  should  be  contradicted 
also  before  publication ;  nor  to  answers  to  the  interrogatories 
not  relative  to  the  point  at  issue.  The  exception  must  also 
tend  to  show  that  the  witness  has  deposed  falsely  and  corruptly. 
These  exceptive  allegations  are  proceeded  upon,  when  ad- 
mitted, in  the  same  manner  as  other  pleas.  They  are  not  fre- 
quently offered,  and  are  always  received  with  great  caution 
and  strictness,  as  they  tend  more  commonly  to  protract  the 
suit,  and  to  increase  expense,  than  to  a£ford  substantial  infor- 
mation in  the  cause. 

[[Facts  collateral  to  the  point  at  issue  cannot  be  pleaded  in 
order  to  discredit  a  witness  (c).  Specific  facts  cannot  be  pleaded 
in  order  to  support  the  character  of  witness's  testimony  which 
has  been  impeached  on  the  ground  of  general  bad  conduct  (d). 

[[The  grounds  on  which  exceptive  allegations  are  allowed, 
and  the  duty  of  the  examiner  as  to  admitting  particular  speci- 
fications into  depositions,  are  thus  clearly  laid  down  by  Lord 
Stowell  in  the  case  o{  JEvans  v.  JEvans{e) : — 

[[''  This  is  an  allegation  exceptive  to  the  credit  of  witnesses, 
— and  it  is  objected,  amongst  otner  things,  that  there  has  been 
improper  delay  in  introducing  it.  Some  delay  has  appeared  in 
the  progress  of  the  cause,  but  I  see  no  reason  for  saying  that 
the  allegation  is  liable  to  a  fatal  objection  on  that  account 
alone,  if  it  is  in  its  contents  admissible. 

\^"  It  has  been  made  a  question,  incident  to  the  general  argu- 
ment on  these  objections,  what  is  the  duty  of  the  examiner? 
Whether  he  should  have  admitted  particular  specifications  or 
not  in  taking  the  depositions.  And  it  may  be  a  matter  of  great 
difficulty  to  prescribe  what  an  examiner  is  to  do  in  all  cases. 
To  lay  down  an  universal  rule  is  impossible  ;  but,  in  general, 
he  should  strongly  disincline  to  receive  specific  facts,  where  the 
article,  admitted  by  this  court,  is  in  general  form. 

[[''  It  must  be  understood  to  be  the  intention  of  the  court, 
where  the  articles  in  the  plea  are  general,  that  the  examinations 
taken  upon  it  should  be  likewise  merely  general.  I  will  not 
say  that  cases  may  not  arise  where  a  specification,  under  such 
an  article,  may  be  received,  particularly  in  cases  merely  civil ; 

(6)  [As  to  wben  a  witness  may  be        (c)  ISergeaunt    v.    Sergeauni,    1 

reproduced  to  be  re-examined,  see  Curteis,  4 ;  Lloyd  v.  Lloyd,  2  Curteis, 

Keevetv.  Reeves,  3  Phill.  113;  Evans  262 ;  I^revanion  v.  Trevanion,  406 — 

V.  Knight  ^  Moorey  3   Phill.  423 ;  486,  S.  C] 

Wilkinson  v.  Dalion,  1   Add.  339 ;        (d)  ILambert  v.  Lamhert,   1  Curt 

Lady  C.  Wynford  v.  HiUier,  1  Lee,  7.] 
274— Ed.]  (e)  [I  Consist,  p.  95.] 
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but  where  it  is  introduced,  such  specification  should  be  exact  Datyortbe 
as  to  time,  and  place^  and  all  other  material  circumstances:  for  wfih^^c 
without  such  exactness  it  remains  little  better  than  the  general  {oJp««*<>c«' 
plea.    The  present  case  is  brought  for  civil  relief^  but  founded 
on  a  criminal  imputation  ; — the  charge  is,  that  he  has  treated 
his  wife  with  want  of  due  tenderness ; — and  the  vindication  is, 
that  she  is  a  person  of  such  habits  (/)  as  to  make  the  want  of  ten- 
derness in  some  degree  justifiable.  It  thus  becomes  of  a  criminal 
kind  as  to  her  also.    And  in  examining  on  the  general  charge 
of  habits  of  intoxication,  the  examiner  ought  not  to  admit  spe- 
cification, but  adhere  to  the  form  of  the  plea.     And  it  is  a 
general  rule,  that  wherever  specification  is  introduced,  it  shall 
be  so  exact  as  to  give  the  party  full  opportunity  of  defence. 

[[''  Another  rule  by  which  the  conduct  of  examiners,  par-  sd  R«i«. 
ticularly  in  these  cases  of  character,  should  be  guided,  is,  that 
the  facts  allowed  to  be  stated  must  be  plain  and  simple,  and 
not  such  as  will  probably  run  into  intricacy  of  discussion  or 
ambiguity.  In  Wilson  v.  Wetherell{g),  which  has  been  quoted 
by  counsel,  an  attack  was  made,  in  an  allegation,  upon  the 
general  character  of  an  individual.  Several  witnesses  were 
examined  upon  it,  and  the  examiner  let  them  run  on  into  spe- 
cifications. Some  said,  they  thought  him  a  bad  man,  because 
he  had  defrauded  them  as  members  of  a  public  company.  Now 
fraud  itself  is  composed  frequently  of  such  ingredients,  that,  to 
establish  it,  might  occupy  an  inquiry  of  some  years  in  a  court 
of  equity.  How,  then,  could  this  court  entertain  incidentally, 
and  only  as  an  excrescence  from  the  original  cause,  a  matter 
which  might  easily  have  overgrown  the  cause  from  whence  it 
sprung? 

^*  These  are  general  rules  fit  to  be  observed ;  and  there  is  ad  Rok. 
one  more, — that  if  an  examiner  entertains  a  doubt,  it  is  safer 
for  him  to  decide  in  the  affirmative,  and  to  receive  what  the 
witness  can  say,  than  to  reject  it  totally;  because  the  court  can 
do  that  at  last  if  it  thinks  proper;  and  there  is  no  irreparable 
injury  done  by  admission,  as  there  may  be  by  too  hasty  exclu- 
sion.   Subject  to  these  observations,  I  shall  proceed  to  consider  G«neram«ict 
this  allegation.    The  first  article  is  general,  and  excepting  to  AUeVLuonlT* 
the  credit  of  certain  witnesses,  as  persons  of  infamous  charaC'  gg^  p^ 
ter,  and  not  to  be  believed  on  their  oaths.    It  has  been  disputed 
whether  such  an  article  can  be  admitted  substantively,  or  only 
as  introductory,  when  offered  after  publication;  and,  most 
certainly,  the  practice  has  been  a  little  fluctuating  upon  that 
subject.     By  the  ancient  text  law,  to  which  it  is  most  safe,  in 
such  variation,  to  adhere,  it  cannot  be  admitted  substantively. 
That  principle  is  to  be  found  in  the  Decretals  (A).    Whether 
the  more  ancient  practice  of  our  own  Ecclesiastical  Courts  may 
have  deviated  from  this  rule,  I  do  not  find ;  but  it  was  consi- 

(/)  [Hftbita  of  intoidcation.]  (A)  [Decret  Greg.  lib.  2,  tit.  19, 

(g)  [Prerog.  27th  May,  1789.]         e.  9.] 
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GcaeraiRiiiM  dered  as  an  existing  rule  in  the  case  of  Cunnington  v.  Coxe(u\ 
AUei^uora^*  of  which  I  have  an  exact  note,  '  that  as  to  the  mere  general 
•otJm"  ^*^  character  of  a  witness,  the  exception  ought  to  be  taken  before 
publication/  This  rule  was,  for  the  first  time  within  my  me- 
mory, impugned  in  Arabin  v.  Arabin  {x)y  where  there  was  an 
objection  t£^en  on  that  ground.  The  rule  was  sustained  in 
the  Consistory,  and  in  the  Arches ;  both  those  courts  being  of 
opinion,  that  a  general  article  merely  ought  not  to  be  admitted 
after  publication.  The  cause  went  to  the  Delegates,  upon  ap- 
peal on  that  point  from  the  Court  of  Arches ;  where  the  party 
appellate  being  anxious,  on  private  considerations,  to  haTe  the 
cause  heard  on  the  principal  merits,  and  not  thinking  that 
incidental  point  sufficiently  material  to  retard  the  proceedings, 
consented  to  the  repeal  of  the  two  former  sentences,  which 
passed,  on  motion,  by  consent,  and  wholly  sub  silentio.  Bat 
when  that  cause  came  on  for  sentence  on  the  merits,  it  was 
strongly  signified  to  be  the  opinion  of  one  of  the  judges,  diat 
the  old  practice  of  excluding  such  matter  was  correct  and 
proper. 

\^"  In  Bailey  v.  Bradbum  {y\  the  same  doctrine  was  held 
here  very  recently ;  and  I  understand  the  same  to  have  been 
since  recognized  in  Raybold  v.  Raybold{z\  in  the  Court  of 
Arches.  1  hold  it,  then,  to  be  the  known  and  existing  law,  and 
to  which,  till  I  am  otherwise  instructed  by  superior  authority, 
I  shall  adhere, — that  an  article  of  this  kind  can  be  admitted 
only  as  an  introductory  article  after  publication.  It  mast  be 
observed,  then,  that  it  being  merely  introductory,  the  examiner 
is  not  to  examine  upon  it. 

]^*  The  first  person  excepted  against  is  Mr.  Finch  Mason, 
an  officer  in  his  majesty's  service.  And  it  has  been  said,  that 
an  attack  of  this  nature  is  injurious  to  his  character.  But  eveiy 
witness  produced  in  a  court  of  justice  is  liable  to  such  an  attack; 
and  it  does  not  rest  with  the  court,  but  the  party,  if  the  attack 
is  injuriously  made.  On  this  account,  however,  as  well  as  on 
more  general  considerations,  exceptive  allegations  are  to  be 
carefully  watched.  Parties  state  their  case,  and  examine  their 
witnesses,  and  it  becomes  occasionally  an  oWect  with  one  party, 
having  sinister  designs,  to  lie  by  till  after  he  has  seen  the  de- 
positions, and  then  to  endeavour  to  get  rid  of  such  witnesses  as 
are  most  likely  to  operate  to  his  disadvantage.  Courts  of  jus- 
tice, therefore,  are  tender  in  suffering  evidence  to  be  attacked 
in  this  manner  without  strong  reasons  given  for  it.  And  where 
there  is  ground  for  it,  the  rule  is  universally  laid  down,  that  the 
exception  taken  must  not  be  of  an  ambiguous  nature ;  and  the 
party  excepted  to,  if  on  the  ground  of  general  bad  character, 
must  be  attacked  in  such  terms  as  plainly  assert  that  imptUa^ 

(u)  [Prerog.  28th  June,  1781.]  (y)  [Consist.  27th  Nov.  1788.] 

(x)  [Consist.  15ih  July,  1786;  Ar-        (jr)  [8lh  December,  1789 J 
ches,  15th  February,  1787.] 
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turn.  This  is  the  rule  for  exceptions  *  contra  pertonas.*  If  amtra  dieta. 
the  exception  be  ^  contra  dicta/  that  is,  arising  out  of  the  de- 
positions of  the  witness,  it  must  be  observed,  that,  by  allowing 
such  an  exception,  it  is  not  meant  that  you  are  at  liberty  to 
controvert  every  declaration  of  witnesses,  but  that  you  may  ex- 
cept to  their  credit  and  character  from  what  arises  out  of  their 
depositions ;  and  to  do  this,  it  must  be  shown  that  a  witness 
has  misrepresented  the  matter  ccrrnptly  and  wilfully.  There 
must  be  what  the  law  calls  *falrita$  cum  carruptione.*  Every 
man  is  liable  to  error ;  and  on  the  supposition  that  a  witness 
states  his  opinion  from  appearances,  it  is  not  merely  from  mis- 
apprehension, or  from  proof  of  his  being  deceived,  that  he  is 
to  be  contradicted,  in  the  way  of  exception  to  his  credit ;  and 
that  he  is  to  be  sent  forth  into  the  world  as  a  person  of  dis* 
graced  character :  This  must  be  only  from  wilful  and  corrupt 
falsification. 

[[''  How  will  this  apply  to  Mr.  Mason  ?  The  principal  facts 
of  his  depositions  are  such,  as  if  contradicted,  would  not  do 
more  than  afiect  him  with  inaccuracy  or  misapprehension.  In 
one  place  he  goes  on  to  say,  '  that  he  once  saw  Mrs.  Evans  in 
a  state  of  disorder  from  liquor,'  which,  unless  it  means  when 
he  first  arrived,  and  this  is  not  averred,  is  objectionable  for 
want  of  specification  of  time.  The  fact  ought  not  to  have  been 
taken  down  without  such  plain  specification,  and  being  so  de* 
fective,  the  court  would  not  regard  it  as  evidence.  If  the  facts 
alleged  in  contradiction  to  him  therefore  were  all  to  be  proved, 
it  would  not  invalidate  his  testimony  as  to  his  belief.  I  will 
not  say,  however,  that  it  might  not  perhaps  warrant  an  appli- 
cation to  the  court  to  open  the  cause  for  a  defensive  purpose. 
On  this  point  I  think  the  general  and  correct  rule  is,  that  whenoaiy 
wherever  the  matter  is  originally  laid  down  in  the  libel  or  alle-  "'"*"^"'- 
gation  with  due  specification,  you  shall  not  be  at  liberty  to 
introduce  a  contradictory  plea  on  account  of  any  thing  which 
arises  on  the  depositions  of  the  witnesses.  But  if  there  is  such 
want  of  sufficient  specification  in  the  plea,  vou  may  then  be  at 
liberty  to  do  it.  I  find  this  to  be  the  text  law  as  laid  down  in  where  there 
the  Decretals,  in  a  case  of  an  alibi  referred  from  England  to  sp^Scwion 
Some  for  decision  (a).  Panormitan{b)  also  lays  down  the  rule  »« ihe  Piea. 
to  the  same  efi*ect.  And  he  goes  on  to  state,  if  there  has  been 
a  failure  of  due  specification  in  the  original  articles,  '  tunc  ad- 
mittitur'  And  it  is  the  true  rule,  that  if  a  fact,  material  in  the 
case,  has  been  pleaded  without  such  specification,  as  would 
enable  the  party  to  apply  his  defence  to  it,  by  way  of  counter- 
plea,  and  he  is  therefore  in  some  degree  taken  by  surprise,  on 
the  particulars  stated  in  the  depositions  of  the  witnesses,  it  is 

(a)  [Decret.  Greg.  lib.  2,  tit.  20,  livionem  debitas  speciiicationis  arti- 

e«  35;  MyndDger  in  loe.  p.  OS.  calornm.''     Processus  Jud.  Ord.  tit. 

(6^  P*  Sed  tamen  fslsitaa  directa  <  Prohatio  forma,'  et  seg.J 
ainnUitar  post  apertnram  propter  ob- 
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in  the  discretion  of  the  court,  under  great  caution,  to  allow  him 
to  give  in  a  defensive  plea  after  publication.  But  it  would  relax 
the  rules  of  evidence  in  a  way  liable  to  abuse,  and  open  to  per- 
jury, if  I  permitted  that  fundamental  rule  to  be  departed  from, 
and,  after  publication  of  evidence,  on  a  plea  laid  with  sufScient 
specification,  suffered  the  matter  to  be  the  subject  of  re-examina- 
tion, merely  because  the  witness  had  deposed  circumstantially, 
and  so  as  to  be  capable  of  being  contradicted  on  some  inciden- 
tal points ;  as  there  can  hardly  ever  be  a  cause  in  which  some 
of  the  witnesses  will  not  disagree  with  others  on  trifling  cir- 
cumstances. 

[["  It  appears  to  me,  that  if  the  witnesses  were  to  prove  every 
thing  laid  in  the  exceptive  allegation  as  to  Mr.  Mason,  it  would 
amount  to  no  more  than  to  show  him  to  be  mistaken,  and  not 
to  show  that  he  is  a  corrupt  man.  I  therefore  reject  that  article, 
and  direct  his  name  to  be  struck  out  of  the  general  introductory 
article,  in  conformity  to  what  I  have  before  observed.  Another 
witness  objected  to  is  Benjamin  Frazer,  the  butler.  Some  parts 
of  his  evidence  are  recited,  to  which  a  direct  contradiction  in 
fact  is  pleaded,  but  others,  which  are  mere  matter  of  appearance, 
and  so  incapable  of  precise  contradiction.  What  he  has  stated, 
as  matter  or  fact,  may  affect  his  credit,,  if  satisfactorily  contra- 
dicted, and  therefore  I  admit  so  much  of  this  article  as  may 
establish  such  contradiction ;  but  I  reject  the  rest ;  and  the  arti- 
cle must  be  reformed  accordingly. 

[["  With  respect  to  the  exceptions  which  are  opposed  in  this 
allegation  to  the  other  witnesses,  Glover,  Newland>  Tilbury, 
and  Dr.  Denman,  they  are  (c)  all  reducible  to  one  or  other  of 
the  general  heads,  on  which  I  have  already  observed.  They 
either  assign  contradictions,  which  do  not  involve  any  impeach- 
ment of  credit,  or  they  apply  to  specifications,  which  ought  not 
to  have  been  introduced  into  the  depositions ;  or  are  so  imper- 
fect as  not  to  afford  the  means  of  defence,  and  on  that  account 
will  not  be  received  as  evidence ;  or  they  lead  to  re-examina- 
tion on  points  which  have  been  already  fully  in  issue  between 
the  parties,  and  which  ought  therefore  not  to  be  examined  to 
again.  There  are  parts  of  the  depositions  where  the  witnesses 
have  spoken  definitely  as  to  time.  I  do  not  say  that  the  con- 
clusion of  the  cause  might  not  be  rescinded,  in  order  to  coun- 
terplead where  they  have  thus  spoken.  But  when  they  have 
spoken  indefinitely,  I  shall  not  permit  a  contradiction  to  what 
does  not  in  itself  amount  to  evidence. 

]^^  With  these  considerations,  I  reject  the  particular  articles 
mentioned,  and  direct  the  names  of  tne  witnesses  in  the  rejected 
articles  to  be  struck  out  of  the  general  article,  and  shall  suffer 
the  rest  to  stand  for  admission  when  reformed  {d )." 

(c)  rriib  remark  was  confirmed  by  {d)  [See  also  the  cases  of  Vereht 
detailed  references  to  the  allegation  v.  VereUt,  2  PhQl.  146;  Ealford  v. 
and  depositions.]  Halford,  3  Phill.  98 ;  Salmon  v.  Cront' 
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[[The  rule  of  facts  '  noviier  ad  noHtiam  perventa^  discussed  ^j^JJJ^ 
under  the  head  of  Allegation,  is  of  course  applicable  to  excep-  pervmta. 
tive  allegations,  and  an  exception  to  the  rule  laid  down  by  Lord 
Stowell,  that  objections  to  a  witness's  general  character  should 
be  averred  in  the  responsive  allegation ;  and  the  same  exception 
is  still  more  readily  conceded  to  documentary  evidence  (c)  which 
has  only  recently  been  brought  to  the  knowledge  of  the  party. 
The  maxims  of  civilians  on  this  point  are  expressed  with  great 
latitude  :  *^  Instrumenta  produci  possunt  post  publicationem 
testium  etiam  usque  ad  canclusionem  exclusivi,  quia  in  his  cessat 
timor  subornationis:  etiam  post  canclusionem^  stantejusta  causa, 
judex  potest  scripturas  admittere  (/)/'  ''  Si  post  canclusionem 
repertasintnova  instrumenta,  judex  debet  canclusionem  rescin'^ 
dere  (g)/* 

rAnd  here  it  should  be  remarked  that  it  is  a  maxim  of  the  caosc  never 
civU  and  canon  law  that  the  cause  is  never  concluded  against  ^idm  ^e 
the  judge.    The  general  rule  however  is,  that  you  may  not  '"****• 
plead  in  contradiction  to  a  witness  what  you  might  have 
pleaded  in  contradiction  to  the  libel  or  allegation.     Irrelevant 
interrogatories  may  be  put  before  the  court  can  interfere  in 
any  inmvidual  case,  as  the  court  does  not  see  the  interrogato- 
ries before  the  evidence  is  taken ;  but  it  invariably  discounte* 
nances  attempts  to  discredit  a  witness  by  the  means  of  exceptive 
allegations  contradicting  the  answers  to  such  irrelevant  ques- 
tions (A).     Sometimes  the  court  will  permit  an  exceptive  alle- 
gation to  be  brought  in,  and  reserve  the  consideration  of  its 
admission  till  the  bearing  of  the  cause  (t)* 

[[It  has  been  always  held  that  the  credit  of  a  witness  may  Execptwe 
be  impeached  by  showing  him  to  have  made  declarations  or  toSSStSl'* 
statements  out  of  court  contrary  to  what  he  has  sworn.    And  tioo*- 
it  should  seem  that  such  declarations  would  be  the  proper 
subject  of  an  exceptive  allegation,  though  there  are  some  dicta 
of  a  learned  judge  in  the  last  part  of  the  judgment  in  Atkinson 
Y.  Atkinson  (j)i  which  appear  to  require  them  to  be  pleaded 
before  publication  and  in  an  allegation  to  the  principd  issue. 
In  the  case  of  Harwood  v.  Baker  (A),  an  article  pleading  a 
declaration  of  and  excepting  to  a  subscribed  witness,  was  re- 

wellj 3  Phill. 220 ;  Chapmany.Whitty  Robinson,  2  Hagg.  169;  Wargent  v. 

and  Parson,  3  Phill.  372 ;  Atkinson  HoUings,  4  Hagg.  245 ;  Whish  and 

Y.  Atkinson,  2  Add.  484;    Ball  v.  IFoo^// v.  Ifesie,  3  Hag^.  683  ;JLimi- 

Ball,  3  Add.  9 ;  Burgo^  v.  Frte,  2  hert  v.  Lambert,  1  Cartels,  6.] 

Hagg.  480 ;    Evans  v.  Knight  and  (e)  ^Jones  v.  Jonts,  I  Hagg.  254.1 

Moore,  1  Add.   138;    Wilktnson  v.  (/)  [Maranta,  pt.  6,  p.  41,  a.  47.J 

Gordoti,2 Add.  171 ;  Robson y.Roehe,  {g)  [Gail,  lib.  i.,  obs.  107.] 

2  Add.  67 ;  London  v.  Nettleship,  2  (A)  [2  Hagg.  604 ;   3  Hagg.  683 ; 

Add.  247 ;  Brogden     v.  Brogden,2  I  Cart.  5 ;  3  Fhill.  103.] 

Add.  451 ;  Maclean  v.  Maclean,  2  (i)  [4  Hasg.  245.] 

Hagg.  601 ;    Kenrick  v.  Kenrick,  4  (j)  {2  Add.  486.    See,  however, 

Hagg.  139;  Goodridge  and  Hunter  488.] 

v.  Slack,  2  Ha^.  172,  n. ;  IneUfield  {k)  [Prerogative  Court,  1837,  con« 

V.  IngUfieldfWid,  174;    Afym  Y*  firmed  on  appeal,  1841.] 
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jected  as  a  responsive  allegation,  bat  admitted  after  publication 
as  an  exceptive  allegation.  This  witness  was  produced  by  the 
party  propounding  the  will,  but  not  examined  by  him,  though 
tendered  for  cross-examination,  which  he  underwent.  The 
principle  appears  to  be,  that  you  cannot  assume  that  a  witness 
has  deposed  contrary  to  his  previous  declaration,  but  must  wait 
for  publication  (k).  It  would  seem  however  that  the  general 
practice  of  the  ecclesiastical  and  common  law  courts  on  tiiis 
point  are  the  same  (/),  namely,  that  a  witnesss  is  asked  in 
cross-examination  whether  he  has  made  certain  declarations, 
such  question  being  considered  as  the  necessary  foundation  of 
a  contradictory  evidence  to  be  adduced  on  the  other  side ;  and 
such  question  must  be  limited  to  the  point  at  issue,  and  not 
extended  to  collateral  issues,  and  must  be  put  specifically  as  to 
time  and  place  and  person,  in  order  that  the  witness  may  have 
an  opportunity  of  explaining  away  the  supposed  contradiction, 
or  if  he  deny  the  statement,  the  assigned  contradiction,  being 
positive  and  precise,  may  be  pleaded  (m). 
WitMtt  ex.  Qlt  seems  that  there  are  cases  when  an  exceptive  allegation 
by'tb^'^llt^  ^U  he  admitted,  when  offered  against  a  witness  by  the  party 
producing  him.  The  reasons  for  this  permission  are  clearly 
stated  by  Dr.  Haggard  in  his  note  to  the  case  of  Mynn  ▼• 
Robinson  (n). 

\^*  In  the  two  preceding  cases  the  witnesses  objected  to 
were  examined  on  both  sides,  and  the  exceptions  were  taken 
to  that  part  of  their  evidence  which  was  given  by  them  when 
produced  on  behalf  of  the  adverse  party.  So  in  Mackenzie  ▼• 
Handasyde  (o),  an  exceptive  allegation  was  admitted  to  John 
Williams,  who  attested  both  the  will  and  the  codicil,  and  who 
was  produced  by  one  party  in  support  of  the  will,  and  by  the 
other  party  in  support  of  the  codicil ;  and  the  exception  was 
to  that  part  of  his  evidence  which  was  given  upon  his  produc- 
tion by  the  adverse  party.  But  in  the  case  in  the  text,  Mynn 
V.  Robinson,  the  exceptive  allegation  was  given  to  a  witness 
produced  and  examined  only  by  the  party  excepting  to  him. 

[[^  Now  it  is  a  well  known  rule  at  common  law,  that  *  a 
party  cannot  be  permitted  to  produce  general  evidence  to  dis- 
credit his  own  witness ;  that  is,  a  party  cannot  prove  his  own 
witness  to  be  of  such  a  general  bad  character  as  would  render 
him  unworthy  of  credit ;  but  if  a  witness  unexpectedly  state  facts 


{k)  TFriedlandler  v.  London  Atsur- 
muce  Company,  4  B.  &  Ad.  197; 
Bradley  v.  Ricardo,  8  Bing.  59.] 

(/)  IThe  Queen's  cose,  2  B.  &  B. 
301 ;  Anguy  ▼.  Smith,  1  M.  &  M. 
474;  4  B.  &  Ad.  197;  8  Bing.  59.1 

(ffl)  \_Atkuuon  ▼.  Atkinumf  2  Add. 
488 ;  Fitzgerald  v.  Elsee,  2  Cam{^ 
635.  Cf.  Friedlandler  v.  London  As* 
surance  Con^any,  4  Bar.  &  Ad«^. 


197 ;  7  Taunt.  251 ;  10  Ves.  474  (Sir 
W.Grant);  3B.&C.746;  2Caiiipb. 
635 ;  Goodtitle  v.  Clayton,  ifc.  4  Burr. 
2224;  Bke  ▼.  Ouijidd,  2  Str.  1096 ; 
Eiwer,  Sfc.  v.  Ambrose,  S^c.  3  B.  &  C. 
746  ;  7  Taunt  251.] 

(n)  [2  Hagg.  175,  and  the  cases 
cited  lA  note.j 

(o)  [Praiogattve,  1828,  June  30.] 
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against  the  interest  of  the  party  that  called  him,  another  wit- 
ness may  be  called  by  the  same  party  to  disprove  those  feusts  (p).' 

[[''  But  in  the  ecclesiastical  courts,  where  the  depositions  are 
neyer  seen  till  all  the  witnesses  have  been  examined,  it  is  neces- 
sary that  parties,  though  they  may  not  before  publication  attack 
the  general  character  of  their  own  witness,  should  be  permitted, 
after  publication,  directly  to  except  to  his  credit;  because  as 
no  plea  unless  exceptive,  and  no  evidence  unless  on  such  a 
plea,  can  be  given  at  this  stage  of  the  cause,  parties  would 
otherwise  be  precluded  from  contradicting  their  own  witness 
fidsely  deposing  to  the  occurrence  of  matters  which  might  co 
to  the  foundation  of  the  whole  case,  and  yet  to  which  it  could 
not  have  been  foreseen  that  he  would  speak.  The  varia- 
tion, however,  between  the  practice  of  the  common  law  courts 
and  of  the  ecclesiastical  courts,  arises  only  from  the  different 
manner  in  which  the  evidence  is  taken,  and  the  different  op- 
portunities thereby  afforded  to  a  party  of  obviating  the  effect 
of  his  own  witness  unexpectedly  deposing  against  him ;  and  is 
a  variation  in  form  rather  than  in  substance.  At  common  law, 
the  primary  purpose  of  the  examination  of  other  witnesses  is 
to  support  the  party's  original  case;  the  accidental  consequence, 
to  discredit  the  first  witness ;  or,  as  Mr.  Justice  Buller  ex- 
presses it, '  the  other  witnesses  are  not  called  directly  to  dis- 
credit the  first  witness,  but  the  impeachment  of  his  credit  is 
incidental  and  consequential  only  {q).'  On  the  other  hand,  in 
the  spiritual  courts,  the  primary  purpose  of  an  exceptive  alle- 
gation is  to  destroy  the  credit  oi  the  witness ;  the  accidental 
consequence  to  support  the  original  case.  The  practice  in 
both  courts,  however  different  at  first  sight,  produces  the  same 
result,  and  originates  in  the  same  good  reason  and  sound  prin- 
ciple ;  viz. '  that  there  is  no  rule  of  law  by  which  the  truth  is 
on  such  an  occasion  to  be  shut  out,  and  justice  perverted  (r).*  '* 

[[The  declarations  and  affidavit  of  a  deceased  person,  relating  DeciantioDi 
to  matters  in  which  he  was  himself  concerned,  have  been  ad-  ^^J^  *^*' 
mitted  to  {nt>of  as  good  adminicular  evidence  in  support  of 
other  witnesses,  though  not  of  itself  sufficient  to  support  facta 
contrary  to  his  own  acts  {s).  An  allegation  on  the  part  of  the 
executors,  responsive  to  a  libel  in  a  suit  of  subtraction  of  le- 
gacy, and  pleading  circumstances  dehors  the  will,  has  been  held 
admissible  to  explain  a  latent  ambiguity  as  to  the  object  of  the 
bequest,  where  Uie  court  rejected  the  testator's  declarations  to 
the  drawer  of  the  will  as  inconclusive,  expressing  at  the  same 
time  a  strong  disinclination  to  their  admission  in  such  a  suit 
under  any  circumstances  (^}.    Marriage  and  the  birth  of  a 

(0)  [1  FhilliiM  on  Erideocc,  294 ;  556.] 

ana  Uie  autfaoritiM  there  dted.]  («)  IRobim  v.  Sir  W,  Wduley, 

(q)  [BaUer'f  N.  P.  p.  297, 5th  edj  2  Lee,  34.] 

(r)  [Per  Lord  EUenborougb,  C.  J.  (t)  \Capel  v.  BoharU  mid  NeeH  S 

in  Alexander  v.  GiUon,  2  Ctmpb.  Hagg.  156.] 
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ritoriesy  nor  had  between  subjects  of  that  country^  would  be 
universally  binding  (2)."  It  is  the  ancient  practice  of  the  court 
not  to  allow  the  judgment  of  another  court  to  be  given  m 
proof  where  the  court  cannot  see  the  evidence  upon  which 
that  judgment  was  given  (m).  In  the  recent  case  (1838)  of 
Koster  v.  Sape^  a  foreign  judgment  was  said  to  be  only  primd 
facie  evidence  of  what  had  been  decided,  and  to  be  open  to 
examination^  and  impeachable.  In  all  such  cases  an  exempli- 
fication of  the  judgment  is  required.  The  general  rule  is,  that 
foreign  law  should  be  proved  as  a  fact  by  advocates  and  pro- 
fessors on  oath,  but  such  information  has  been  received,  not 
on  oath,  but  on  reliance  on  the  honour  and  integrity  of  the 
professors  (n). 

[[The  3  &  4  Vict.  c.  93  (o),  has  rendered  non-parochial  re- 

fisters  evidence,  under  certain  conditions,  in  courts  of  justice, 
t  enacted  by 

Sect.  9.  "  That  the  registrar  general  shall  certify  all  extracts 
which  may  be  granted  by  him  from  the  registers  or  records  de- 
posited or  to  be  deposited  in  the  said  office,  and  made  receivable 
m  evidence  by  virtue  of  the  provisions  herein  containet],  by  causing 
them  to  be  sealed  or  stamped  with  the  seal  of  the  office ;  and  afl 
extracts  purporting  to  be  stamped  with  the  seal  of  the  said  office 
shall  be  received  in  evidence  in  all  civil  cases,  instead  of  the  pro- 
duction of  the  original  registers  or  records  containing  such  entries, 
subject  nevertheless  to  the  provisions  hereinafter  contained." 

Sect.  10.  *'  That  every  extract  granted  by  the  registrar  general 
from  any  of  the  said  registers  or  records  shall  describe  the  register 
or  record  from  which  it  is  taken,  and  shall  express  that  it  is  one  of 
the  registers  or  records  deposited  in  the  general  register  office 
under  this  act ;  and  the  proauction  of  any  of  the  said  registers  or 
records  from  the  general  register  office,  in  the  custody  of  the  proper 
officer  thereof,  or  the  production  of  any  such  certified  extract  con- 
taining such  description  as  aforesaid,  and  purporting  to  be  stamped 
with  the  seal  of  the  said  office^  shall  be  sufficient  to  prove  that  such 
register  or  record  is  one  of  the  registers  and  records  deposited  in 
the  general  register  office  under  this  act,  in  all  cases  in  which  the 
register  or  record,  or  any  certified  extract  therefrom,  is  herein  re- 
spectively declared  admissible  in  evidence.*' 

Sect.  16.  "  That  in  case  any  party  shall  intend  to  use  in  evidence 
in  any  Ecclesiastical  Court,  or  in  the  High  Court  of  Admiralty,  any 
extract,  certified  as  hereinbefore  mentioned,  he  shall  plead  and 
prove  the  same  iu  the  same  manner  to  all  intents  and  purposes  as 
if  the  same  were  an  extract  from  a  parish  register,  save  and  except 
that  any  such  extract,  certified  as  hereinbefore  mentioned,  shall  be 
pleaded  and  received  in  proof  without  its  being  necessary  to  prove 
the  collation  of  such  extract  with  the  original  register  or  record  : 
provided  always,  that  the  judge  of  the  court,  on  cause  shown  by 

(/)  TSinclair  v.  Sinclair,  I  Condat.    81 ;   Lindo  v.  Beliuirio,  1 
297.]  '  

(ot)  IPrice  v.  Clark  and  Pughy  3 
Hagg.  272,  per  Sir  W.  Wynne.  J 

(n)  [3  Stark.  178;  3  Hagg:  767; 
"^^Irympk  V.  Dabymple,  2  Consist. 


249 ;  2  Add.  391.] 

(o)  [See  this  act  under  title 
sisters,  Noa^sparoclial,  in  this  f«H 
lume.] 


any  f*ny  to  th«  suit  (or  of  his  own  motion  when  the  proceedii^ft  aadtheJadte 

are  in  ptenmrn)  may,  after  publication,  issue  a  monition  for  the  pro*  f^Mtioo  of 

duction  at  the  hearing  of  the  cause  of  the  original  register  or  re-  the  OrigUiaL 
cord  containing  the  entry  to  which  such  certified  extract  relates.'* 

Sect.  17.  "That  in  all  criminal  cases  in  which  it  shall  be  neces-  lo Criminal 

sary  to  use  in  evidence  any  entry  or  entries  contained  in  any  of  the  ll^^ 

saia  registers  or  records,  such  evidence  shall  be  given  by  producing  prodaccd. 
to  the  court  the  original  register  or  record.'' 

[[Modem  practice  has  established  the  admission  of  verdicts  TtnUctk 
in  causes  of  divorce  for  adultery,  not  as  evidence  in  the  suiti 
but  to  satisfy  the  court  that  the  husband  has  honestly  endea- 
voured to  obtain  all  the  redress  which  the  law  will  afford.  (See 
fl^ftrtrfafft.)  But  a  verdict  against  a  clergvman  for  a  crime 
indictable  at  common  law,  is  held  to  be  conclusive  evidence  in 
a  suit  against  him  in  the  ecclesiastical  court  for  deprivation. 
So  where  a  prohibition  had  been  granted  to  the  Court  of 
Arches,  and  an  issue  had  been  tried  as  to  a  custom  at  com- 
mon law,  the  record  of  the  judgment  is  conclusive  evidence  to 
the  ecclesiastical  court  (p).  The  principle  being  that  the  court 
before  which  the  verdict  or  sentence  of  another  court  is  brought 
was  not  jcompetent  in  jurisdiction  to  examine  or  to  determine 
upon  the  facts,  and  the  judgment  introduced  is  therefore  con* 
elusive.  But  the  ecclesiastical  court  being  as  competent  to 
determine  on  a  will  of  personal  estate  as  a  court  of  common 
law  on  a  real  estate,  all  attempts  to  introduce  a  verdict  for 
ejectment  into  a  testamentary  cause  have  been  invariably  un- 
successful (9) ;  and,  except  in  cases  where  it  has  been  clearly 
shown  to  the  judge  that  they  may  have  a  bearing  on  the  ques- 
tion of  costs,  the  inclination  of  the  court  has  been  strongly 
opposed  to  their  introduction. 

[[Another  kind  of  evidence  admitted  by  the  civil  and  canon  ^«"(*'  in* 
law  is  that  of  ocular  inspection.  Under  the  Roman  law,  the  *^^  ^' 
boundaries  of  property  and  the  servitutes  of  farms  and  houses, 
were  said  to  be  best  ascertained  by  this  kind  of  evidence, — 
*^  nulla  est  enim  meliar  probatio  quam  quce  fit  per  aspectum 
et  evidentiam  rei  (r).  Such  inspection  may  be  by  parties  ap- 
pointed by  the  judge  (as  a  jury  of  matrons  in  cases  of  impo- 
tency)  or  by  the  judge  himself  («).  In  the  case  of  Harrington^ 
Ifc.  ▼.  Franklin,  ftc,  the  proctor  for  the  churchwardens  making 
tbe  rate  for  the  repairs  of  the  church  of  Acton  prayed  a  view, 
and  the  judge  took  a  view  and  pronounced  against  them. 
In  a  case  where  the  office  of  the  judge  was  promoted  against 
a  person  for  erecting  tombstones  of  a  greater  height  than  bad 

(p)  IBithop  of  Wy  V.  Gibbons  and  (r)  [See  the  chapter  De  probaUo- 

0<M%,  4  Hagg.  156.]  nibm  et  prsesumptionibus  (pars  2, 1. 1^ 

(f)  [Sm  the  cases  of  QrindaU  v.  o.  29,  bs.  26,  27)  of  Van  Leewen's 

OrtndaU,  decided  by  Sir  J.  Nioholl ;  Censura  Forensis  Theor.  et  Practic] 

MM  V.  Mm  and  LeaUtf  Price  v.  (<)  [Arch.  Hale's  Prec.  in  Causes 

Clarke  and  Pugh,  decided  by  Sir  W.  of  Office,  29th  Feb.  1731,  before  Dr. 

Wynne,  reported  3  Hagg.  259,  272.]  Henohmao,  Cbaneellor  of  London.] 
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been  permitted  by  the  proper  authorities,  and  where  witnesses 
had  sworn  falsely  to  its  height,  Lord  Stowell  said,  "  From  my 
own  personal  inspection  within  these  few  hours,  I  can  say  that 
there  is  a  considerable  difference;  it  is  visibly  higher (Z^).'* 
Confldeotiai  [[The  ecclesiastical  courts  follow  the  same  rule  as  those  of 
catSom!"^'  the  common  law  as  to  confidential  communications;  but  it 
should  be  observed  that  the  privilege  of  not  answering  to  facts 
confidentially  communicated  to  him  by  his  client,  is  not  the  pri- 
vilege of  the  attorney  himself,  but  of  his  client,  and  if  the  client 
waive  the  privilege,  the  attorney  cannot  refuse  to  answer  (/). 

[[The  words  "  I  wish  you  to  act  for  me,"  addressed  to  a 
solicitor  by  a  party  with  whom  he  afterwards  had  communica- 
tion, have  been  held  to  prevent  the  admission  of  his  evidence 
against  such  party,  on  the  ground  of  privileged  communica- 
tion (m). 
confcttioD  or  [[In  matrimonial  causes  the  105th  canon  forbids  confession 
alone  to  be  received  as  evidence,  for  without  this  restriction 
there  would  be  no  check  on  the  collusion  and  imposition  that 
might  be  practised  on  the  court  (n).  But  confession  generally 
ranks  highest  in  the  scale  of  evidence :  what  is  taken  pro  cort" 
fesso,  is  taken  as  indubitable  truth.  The  plea  of  "guilty''  by 
the  party  accused  shuts  out  all  further  inquiry.  ''  Habemus 
confitentem  rewnC^  is  demonstration,  unless  indirect  motives 
can  be  assigned  to  it  (o). 
FdoDiovi  [[A  felony  cannot  be  charged  against  a  witness  in  direct 

^^  terms  in  the  ecclesiastical  court;  but  it  is  of  frequent  and 

permitted  occurrence  that  a  fact  in  itself  criminal  should  be 
pleaded  as  a  necessary  part  of  the  evidence  in  a  civil  suit. 
Such  is  the  case  in  causes  of  nullity  of  marriage  by  reason  of 
a  former  marriage  ( o).  The  evidence  of  a  "  criminis  parti- 
ceps'*  is  to  be  heard  with  caution ;  but  it  is  of  necessity  that 
in  **  re  lupanari  testes  lupanares  admittuntur*'  (g). 
HaadwriiiDg.  [[It  has  always  been  the  doctrine  of  the  court  that  similitude 
of  handwriting,  even  with  a  probable  disposition,  is  not  suf- 
ficient to  entitle  a  paper  to  probate  without  something  to  con- 
nect it  with  the  deceased  (r).  In  cases  where  handwriting  is 
proposed  to  be  proved  by  comparison  with  other  writings,  the 
instruments  by  which  the  comparison  is  to  be  made  must  be 
very  strictly  proved(s).  Evidence  to  the  genuineness,  not  of  a 
mere  signature,  but  of  a  holograph  of  some  length,  has  been 
held  to  be  more  cogent  and  weighty  than  evidence  of  a  con- 
trary character  (t).    Though  handwriting  may  be  adduced  both 

{k)  IBardin  v.  Calcott,  1  Consist.  (p)  INath  y.Nash,  1  Consist  140; 

19.]  Williamson  v.  Gordon,  2  Add.  158.] 

(0  [Mom  V.  Brander,  1  Phill.  266.]  (q)  TBest  v.  Best,  1  Add.  437.] 

(m)  rSmith  v.  Fell,  April  22nd,  (r)  [Rutherford  v.  MauUy  ^e,  4 

1841,Prerog.]  Hagg.  224.] 

(n)  IBurgess  v.  Burgess,  1  Consist.  (5)  r Beaumont  v.  Perkins,  1  Phill. 

227.]  82.] 

(0)  [  Mortimer  v.  Mortimer,  1  Con-  (t)  TConttable  v.SfeiM,  4  c.  1  Hagg. 

list.  315.]  61.] 


as  affirmative  and  negative  evidence  of  the  factum  of  an  in-  NeeeMtty  or 
strumenty  it  is  commonly  inconclusive,  and  from  the  exactness  p!^S!!!r!^here 
with  which  it  may  be  imitated,  the  inclination  of  the  court  il^fr^'**'"*® 
has  been  rather  to  hold  that  a  will  cannot  be  proved  by  mere  Handwriunc. 
evidence  as  to  the  handwriting  without  some  concomitant  cir- 
cumstance, as  the  place  of  finding  or  the  like,  to  connect  it 
with  the  party  whose  suggested  will  it  is  (u).     Dissimilarity 
of  handwriting,  it  has  been  said,  ia  at  all  times  very  weak  and 
deceptive  evidence,  and  against  positive  evidence  of  attesting 
witnesses  has  scarcely  any  effect  (or). 

[[This  doctrine  of  the  Ecclesiastical  Courts  (which  will  be  wo»d^i  Cam. 
found  laid  down  in  Clarke's  Praxis  (y ),  and  Swinburne's  Trea- 
tise on  Wills  (x))  was  much  canvassed  before  the  Judicial 
Committee  of  the  Privy  Council  in  the  recent  case  of  Wood  v. 
Goodlake,  Helps  and  others  (a).  The  court,  composed  of 
Lord  Lyndhurst,  the  Master  of  the  Rolls  (Lord  Langdale), 
the  Vice  Chancellor  (Sir  L.  Shadwell),  Sir  Joseph  Littledale, 
and  Mr.  Baron  Parke,  reversed  the  sentence  of  the  Preroga« 
tive  Court ;  but  (as  a  careful  examination  of  their  judgment  will 
show)  they  did  not  trench  upon  this  doctrine  of  the  Eccle- 
siastical Courts.  It  came  into  question  twice :  first,  as  to  the 
validity  of  a  testamentary  paper  (A.),  which  had  all  the  sus- 

f>icious  circumstances  of  being  in  the  handwriting  of  a  legatee 
argely  benefited  by  it,  and  of  being  found  in  his  possession,  its 
custody  having  been  changed  from  that  of  the  testator's  to  the 
legatee's.  Cn  this  paper  Lord  Lyndhurst  (delivering  their 
lordships'  judgment)  remarked,  "  According  to  the  rule  of  the 
Ecclesiastical  Court  in  granting  probate,  proof  of  the  hand- 
writing alone  of  the  alleged  testator  would  not  in  such  a  case 
be  sufficient ;  there  must  be  further  adminicular  or  corrobora- 
tive evidence.  Is  there  then  such  evidence  in  this  case  ?  And 
if  so,  it  is  sufficient,  in  connexion  with  other  circumstances,  to 
satisfy  the  court  that  the  paper  A.  is  what  it  purports  to  be. 
We  are  of  opinion,  that  in  addition  to  the  proof  of  hand- 
writing, there  is  sufficient  confirmatory  evidence  to  satisfy  us 
that  the  paper  A.  was  the  act  of  the  testator  (ft)."  Secondly, 
this  doctrine  was  again  discussed  as  to  its  bearing  on  the  va- 
lidity of  a  codicil  which  had  been  sent  anonymously  by  the 
post.  In  deciding  that  under  the  circumstances  probate  should 
be  also  granted  of  this  paper,  the  learned  lord  observed,  "  Ac- 
cording to  the  rule  of  evidence  to  which  I  have  before  adverted, 
the  Ecclesiastical  Court  will  not  grant  probate  on  the  sole  evi- 
dence of  the  handwriting  of  the  testator,  where  that  is  dis- 
puted.    There  must  be  some  confirmatory  proof.     This  con- 

(u)lSaph  V.Atkinson  and  Watcoti,  (a)  [August  16th,  1841,  Judicial 

1  Add.  212.]  Committee  of  Privy  Council] 

(jr)  lYoung   v.    Brotcn,  1  Hagg.  (b)  [It  was  said  to  be  ^painfully 

670.]  obscure,"  but  to  have  the  balance  of 

(y)  [Page  234,  tit  166,  &c.]  evidence  in  its  favour.— £d.] 

(2)  [Vol.  ii.  p.  639.] 
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firmatory  proof  must  evidently  vary  with  each  particular  ease, 
and  would  require  to  be  more  or  less  stringent  according  to 
the  weakness  or  strength  of  the  evidence  as  to  the  handwriting. 
In  some  of  the  cases  referred  to  in  the  arguments  at  the  bar, 
the  confirmatory  proof  appears  to  have  been  very  slight.  We 
think,  however^  that  there  are  in  this  case,  in  addition  to  very 
strong  evidence  of  handwriting,  several  circumstances  leaving 
in  the  result  no  doubt  on  our  minds  that  the  codicil  was  the 
act  of  the  testator.*'  These  circumstances  were  his  evident 
intention  to  make  a  codicil,  the  nature  of  its  dispositions,  par- 
ticular inaccuracies,  &c.  in  spelling  coinciding  with  his  mode  of 
writing  in  other  papers.  *'  It  is  true"  (added  the  learned  judge) 
"  these  are  minute  circumstances,  but  their  very  minuteness, 
we  think,  adds  to  their  importance,  and  affords  the  strongest 
internal  evidence  of  the  genuineness  of  the  instrument"  The 
manner  in  which  it  was  sent  anonymously  by  the  post  was 
thought  sufficiently  accounted  for  by  the  bad  conduct  of  parties 
in  the  case,  who  had  burnt  papers,  &c. ;  but  "  under  ordinary 
circumstances  it  would  have  neen  a  most  formidable  and  serious 
objection." 
wuii.  rWhere  no  party  has  been  able  to  make  the  usual  affidavit 

to  handwriting,  probate  has  been  granted  upon  comparison  of 
the  signature  of  the  deceased  with  others  made  by  him  at  the 
bank ;  but  this  was  by  consent  of  all  parties  (c). 
Attesting  [[Under  the  old  law  it  was  usual  to  examine  attesting  wit«- 

wunewes  to.  ^^gggg  ^  wiUs,  or  to  accouut  for  their  non-appearance. 

TThe  1  Vict.  c.  26,  contains  the  following  provisions  on  this 
subject : 

Will  not  to         [Sect.  14.  "  That  if  any  person  who  shall  attest  the  execution  of 
be  Yoid  on      i^  yf[\\  gin^)]  i^^  ^{j^  time  of  the  execution  thereof  or  at  any  time  after- 

aeeoant  of  i«*  «-i«i*  '^  t 

ineompe-       wards,  DC  mcompeteut  to  be  admitted  a  witness  to  prove  the  exe- 
tcitlnK^wu-    cution  thereof,  such  will  shall  not  on  that  account  be  invalid." 
neu.  [Sect.  15.  "  That  if  any  person  shall  attest  the  execution  of  any 

S?.*..!!"      win  to  whom  or  to  whose  wife  or  husband  any  beneficial  devise, 
Wiineu  to     legacy,  estate,  mterest,  gift,  or  appointment,  of  or  atfecting  any 
be  Tuid.         ^^^  Qj,  personal  estate  (other  than  and  except  charges  and  direc- 
tions  for  the  payment  of  any  debt  or  debts),  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
shaU,  so  far  only  as  concerns  such  person  attesting  the  execution  of 
such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person  or  wife  or  husband,  be  utterly  null  and 
void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in- 
validity thereof,  notwithstanding  such  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  mentioned  in  such  will," 
Creditor  at-         [Sect.  16.  *^  That  in  case  by  any  will  any  real  or  personal  estate 
i!dmiticd  a^    shsU  be  charged  with  any  debt  or  debts,  and  any  creditor,  or  the 
Witoeas.        wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will,  such  creditor  notwimstanding 

(c)  Tin  the  Ooodt  of  Cory,  dcceoK^  1  Curteis,  592.1 


such  charge  shall  be  admitted  a  witnesa  to  prove  the  execution  of  wiiii. 
such  willf  or  to  prove  the  validity  or  invalidity  thereof." 

[Sect.  17.  "  That  no  person  shall,  on  account  of  his  being  an  Bzeeotorto 
executor  of  a  will,  be  incompetent  to  be  admitted  a  witness  to  wim^^  * 
prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity 
or  invalidity  thereof." 

[[But  section  4  does  not  absolve  parties  from  pleading  the 
character  of  a  witness  in  faro  eontradictorio  ;  and  if  a  will 
made  under  this  act  be  opposed,  the  attesting  witness  must 
be  examined,  or  it  must  be  shown  that  he  is  not  competent  to 
be  examined  before  secondary  evidence  can  be  admitted  {d). 

[[It  has  been  held,  since  the  passing  of  the  Wills  Act,  that  an 
executor  having  a  legacy,  qua  executor,  who  renounces  and 
releases  his  legacy,  is  a  competent  witness  to  support  a  will  (e). 

[[The  courts  of  equity  require  the  will  of  a  married  woman,  wuis  orHai^ 
executed  under,  to  be  proved  in  the  court  of  probate.  re'^oM  uTb* 

[[This  court  has  allowed  probate  of  a  paper  to  pass  which  ^^j"^^ 
purported  to  be  the  execution  of  a  power  by  a  married  woman, 
enabling  her  to  make  a  will  attested  by  two  credible  witnesses, 
although  one  of  the  witnesses  was  wife  to  the  executor  who 
had  not  renounced,  and  was  also  a  legatee.  But  the  court  did 
so  for  the  avowed  purpose  of  leaving  it  open  to  a  court  of  equity 
to  decide  as  to  the  due  execution  of  the  power  (/). 

[[In  a  case  where  a  married  woman  was  empowered  to  dis- 
pose of  property  by  will,  sianed  and  published  by  her  in  the 
Sresence  of  two  witnesses,  tne  court  held  the  power  not  to  be 
uly  exercised  by  a  paper  purporting  to  be  signed  and  sealed  as 
a  will  in  the  presence  of  two  witnesses,  omitting  to  state  in  the 
attestation  clause  that  it  was  published ;  but  as  the  power  did 
not  require  that  the  will  should  be  attested^  it  admitted  parol 
evidence  to  show  that  publication  had  taken  place ;  and  this 
being  insufficient,  refused  probate  (jf). 

rSee  further  on  this  subiect,  title  QiClflljS,  "  Probate/' 

I^The  court  will  allow  witnesses  to  be  examined  de  bene  esse,  DehenBtm. 
on  some  special  cause  (such  as  imminent  danger  of  death)  be- 
ing brought  to  its  notice  (A). 

[[The  recent  act  of  3  &  4  Will.  4,  c.  41,  which  established  ETtdcnce  b«- 
the  new  Court  of  Appeal  from  the  Ecclesiastical  Courts,  con-  c^nTtttM* 
tains  several  provisions  upon  the  subject  of  evidence.  cobmu^'^^ 

By  section  7  it  is  enacted, 

['*  That  it  shall  be  lawful  for  the  said  judicial  committee,  in  any  ETidenee 
matter  which  shall  be  referred  to  such  committee,  to  examine  wit-  "JJJ  ^  ^'^ 
nesses  by  word  of  mouth  (and  either  before  or  after  examination  opon  written 
by  deposition),  or  to  direct  that  the  deposition  of  any  witness  shall  D«p«ittoaf. 

(d)  TGuiver v.  Woolcombe,  March  3,  (g)  [  Wdters  v.  Mttford,  2  Curteis, 
1840,Prerag.]  221.] 

(e)  IMunday  Sf  Berry  v.  Slaughter,  (h)  [1  Lee,  149, 558;  2  Lee,  442; 
a  Curteis,  79.]  Herbert  v.  Herbert,  2  Consist.  263, 


)  Tin  the  Goodi  of  Sarah  Bigger,    confirmed  on  appeal,  2  Phill.  44S; 
336.]  Wegu€iiHyf.We9U€Un,2Cvxieih293.i 
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be  taken  in  writing  by  the  registrar  of  the  said  privy  council,  to  be 
appointed  by  his  majesty  as  hereinafter  mentioned,  or  by  such  other 
person  or  persons,  and  in  such  manner,  order,  and  course  as  his 
majesty  in  council  or  the  said  judicial  committee  shall  appoint  and 
direct ;  and  that  the  said  registrar  and  such  other  person  or  per- 
sons so  to  be  appointed  shall  have  the  same  powers  as  are  now 
possessed  by  an  examiner  of  the  High  Court  of  Chancery,  or  of 
any  court  ecclesiastical." 

Sa"?rfe7      .    L^®^**  ^'  "  '^^^^  ^^  *"y  matter  which  shall  come  before  the  said 
any  particular  judicial  Committee  it  shall  be  lawful  for  the  said  committee  to  direct 
be  examiiiid   *^*'  *"^^  witnesses  shall  be  examined  or  re-examined,  and  as  to 
and  as  to  any  such  facts  as  to  the  Said  committee  shall  seem  fit,  notwithstanding 
Kcu,°Lnd      *^"y  ^"^^  witness  may  not  have  been  examined,  or  no  evidence  may 
may  remit      have  been  given  on  any  such  facts  in  a  previous  stage  of  the  matter ; 
Rehearing.      ^^^  ^^  shall  also  be  lawful  for  his  majesty  in  council,  on  the  recom- 
mendation of  the  said  committee,  upon  any  appeal,  to  remit  the 
matter  which  shall  be  the  subject  of  such  appeal  to  the  court  from 
the  decision  of  which  such  appeal  shall  have  been  made,  and  at  the 
same  time  to  direct  that  sucn  court  shall  rehear  such  matter,  in 
such  form,  and  either  generally  or  upon  certain  points  only,  and 
upon  such  rehearing  take  such  additional  evidence,  though  before 
rejected,  or  reject  such  evidence  before  admitted^  as  his  majesty  in 
council  shall  direct ;  and  further,  on  any  such  remitting  or  other- 
wise, it  shall  be  lawful  for  his  majesty  in  council  to  direct  that  one 
or  more  feigned  issue  or  issues  shall  be  tried  in  any  court  in  any  of 
his  majesty  s  dominions  abroad,  for  any  purpose  for  which  such 
issue  or  issues  shall  to  his  majesty  in  council  seem  proper." 

[[Under  the  old  law^  a  commission  of  review  was  grantable 
under  particular  circumstancesj  with  a  clause  for  the  admission 
of  new  pleas  and  proofs ;  but  there  must  have  been  a  special 
prayer  and  memorial  to  the  crown  for  the  purpose  (t),  other- 
wise the  parties  in  review  must  have  proceeded  ex  eUdem 
actis  {k), 

[[It  is  further  enacted  by  this  statute : 
WitneiMs  to  [Sect.  9.  *'  That  every  witness  who  shall  be  examined  in  pur- 
on  o?t?,*  and  suaucc  of  this  act  shall  give  his  or  her  evidence  upon  oath,  or  if  a 
«>  be  liable  Quaker  or  Moravian  upon  solemn  affirmation,  which  oath  and  affirm- 
mentrorPer-  atiou  respectively  shall  be  administered  by  the  said  judicial  com- 
Jnry.  mittce  and  registrar,  and  by  such  other  person  or  persons  as  his 

majesty  in  council  or  the  said  judicial  committee  shall  appoint;  and 
that  every  such  witness  who  shall  wilfully  swear  or  affirm  falsely 
shall  be  deemed  guilty  of  perjury,  and  shall  be  punished  accord- 
ingly." 
committee         X*^^^^*  ^^*  "  That  it  shall  be  lawful  for  the  said  judicial  com- 
may  direct  an  mittcc  to  direct  oue  or  more  feisned  issue  or  issues  to  be  tried  in 
any  Fact 7     ^^y  court  of  common  law,  and  either  at  bar,  before  a  judge  of 
assize,  or  at  the  sittings  for  the  trial  of  issues  in  London  or  Middle- 
sex, and  either  by  a  special  or  common  jury,  in  like  manner  and  for 
the  same  purpose  as  is  now  done  by  the  High  Court  of  Chancery.*' 

(i)  [JEagUton  v.  Kingstoriy  8  Ves.        (k)  [For  the  practice  of  the  new 

465,  466 ;  Poppin^t  cote,  2  £q.  Ca.  court  on  this  subject,  see  Jephson  v. 

Ab.  82,  note  to  pi.  4;  Sel.  Chan.  Ca.  Biera,  3  Knapp*8  P.  C.  R.  136.1 
48.] 
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[Sect.  11.  "  That  it  shall  be  in  the  discretion  of  the  said  judicial  may,  tn  crr- 
coramittee  to  direct  that,  on  the  trial  of  any  such  issue,  the  depo-  diraerSspo. 
sitions  already  taken  of  any  witness  who  shall  have  died,  or  who  •i^^oi  to  b« 
shall  be  incapable  to  give  oral  testimony,  shall  be  received  in  evi-  Trial  of  the 
dence  ;  and  further,  that  such  deeds,  evidences  and  writings  shall  ^"*s 
be  produced,  and  that  such  facts  shall  be  admitted  as  to  the  said 
committee  shall  seem  fit." 

[Sect.  12.  "  That  it  shall  be  lawful  for  tlie  said  judicial  com-  may  make 
mittee  to  make  such  and  the  like  orders  respecting  the  admission  m  to  the^Ad- 
of  persons,  whether  parties  or  others,  to  be  exarofned  as  witnesses  ^^^  ^ 
upon  the  trial  of  any  such  issues  as  aforesaid,  as  the  lord  high  u  m!it\^ 
chancellor  or  the  Court  of  Chancery  has  been  used  to  make  re-  ^^^,5?' 
spectine  the  admission  of  witnesses  upon  the  trial  of  issues  directed  ' 

by  the  lord  chancellor  or  the  Court  of  Chancery." 

[Sect.  13.  "  That  it  shall  be  lawful  for  the  said  judicial  com-  and  maydi- 
mittee  to  direct  one  or  more  new  trial  or  new  trials  of  any  issue,  iS^a'Jf 
either  generally  or  upon  certain  points  only ;  and  tliat  in  case  any  biaet. 
witness  examined  at  a  former  trial  of  the  same  issue  shall  have 
died,  or  have,  through  bodily  or  mental  disease  or  infirmity,  be- 
come incapable  to  repeat  his  testimony,  it  shall  be  lawful  for  the 
said  committee  to  direct  that  parol  evidence  of  the  testimony  of 
such  witness  shall  be  received. 

rSect.  14  provides  that  the  enactments  of  13  Geo.  3,  c.  6S, 
and  1  Will.  %  c.  22,  with  regard  to  the  examination  of  wit- 
nesses in  India,  shall  "  extend  to  and  be  exercised  by''  the 
Judicial  Committee  of  the  Privy  Council. 

[[By  section  19  it  is  enacted, 

["  That  it  shall  be  lawful  for  the  president  for  the  time  being  of  AKeadaace 
the  said  privy  council  to  require  the  attendance  of  any  witnesses,  JidP*)SSIS^'' 
and  the  production  of  any  deeds,  evidences,  or  writings,  by  writ  to  uonor  Papen 
be  issued  by  such  president  in  such  and  the  same  form,  or  as  nearly  complied  by 
as  may  be,  as  that  in  which  a  writ  of  subpcena  ad  testificandum  or  •'^<Ap«m* 
of  subpcena  duces  tecum  is  now  issued  by  his  majesty's  Court  of 
King's  Bench  at  Westminster ;  and  that  every  person  disobeying 
any  such  writ  so  to  be  issued  by  the  said  president  shall  be  con- 
sidered as  in  contempt  of  the  said  judicial  committee,  and  shall 
also  be  liable  to  such  and  the  same  penalties  and  consequences  as 
if  such  writ  had  issued  out  of  the  said  Court  of  King's  Bench,  and 
may  be  sued  for  such  penalties  in  the  said  court." 

[[The  rule  as  to  the  introduction  of  new  matter  by  way  of  New  Matter 
proof  into  a  court  of  appeal,  is  thus  laid  down  by  Oughton  (/) :  Ap^^?*''  ^' 
*^  In  causa  appellationis  a  sententia  definitivd  Ucet  tarn  appel- 
lanti  quam  parti  appeUata,  non  allegata  ( coram  judice  i  quo) 
attegare  et  non  probata  probare" — with  this  restriction^  "  auiw- 
modo  non  obstet  publicatio  testium  productorum  in  primd  in- 
stantia.  And  according  to  modern  practice^  matter  which 
might  have  been  pleaded  in  the  court  below,  and  which  di- 
rectly contradicts  the  plea  on  which  witnesses  have  been  ex- 
amined there,  is  not  admissible  in  a  court  of  appeal ;  although 
matter  more  generally  responsive,  especially  where  the  cause 

(/)  [Tit.  318,  pi.  1.] 
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has  been  carelessly  conducted  in  the  court  below,  may  with 
due  caution  be  received  (m).  In  Fletcher  v.  Le  BreUm  (a 
modem  case),  the  Court  of  Delegates  rejected  an  dilation 
pleading  facts  not  shown  to  be  noviter  ad  noHtiam  perventa{n\ 
See  title  SLffftAl 

^Form  of  General  Interrogatories  to  be  administered  to  aU 
the  Witnesses  examined  on  an  Allegation^ 

[JFHrst,  Admonish  each  rvitness  strietlyj  in  mrtue  of  the  oath 
taken  by  him  or  her,  when  produced  as  a  witness^  not  to  dimi^ose 
to  any  person  wfiatever,  and  not  to  converse  with  any  person 
whatsoever y  on  the  subject  of  his  or  her  examination  in  chsef;  or 
of  the  nature  or  purport  of  any  interrogatories  administered  to 
him  or  her,  or  of  his  or  her  answers  thereto  j  prior  to  the  pubUea' 
tion  of  the  evidence  taken  and  to  be  taken  in  this  cause ;  and  let 
the  nature  of  an  oath^  and  the  sin  and  danger  of  perjury^  he 
fully  and  solemnly  explained  to  each  nntness;  and  ustnim  or  her 
be  admonished  to  give  fill  aud  true  answers  to  the  several  inter- 
rogatories about  to  be  administered. 

[Second.  Let  each  witness  be  ashed,  At  whose  request  do  you 
attend  to  be  examined  as  a  witness  in  this  cause,  and  when  was 
such  request  made  to  you?  Who  was  present  at  the  tims,  and 
what  conversation  passed  on  such  occasion  1  How  many  mekings 
or  consultations,  or  eonferenoes,  as  to  vour  being  so  ewtminod, 
have  you  had  with  tlie  producents,  or  eitner  of  them,  or  with  assy 
other  person  or  persons;  and  whom,  by  nams,  between  the  time  of 
the  testator^ s  death  arid  your  jpresent  examination,  and  when  and 
where  were  the  same  held?  Set  forth,  to  the  best  of  your  recol- 
lection, all  that  passed  at  such  meetings,  or  consultations,  or  con* 
ferences,  and  the  names  of  the  several  persons  who  were  present 
thereat. 

[Tliird.  Let  each  witness  be  asked.  Save  you,  or  any,  and 
whwh,  of  your  fellow  witnesses,  to  your  knowledge  or  beKef,  been 
taught  or  instructed,  directly  or  indirectly,  and  how,  by  any 
person,  and  whom,  what  you  should  depose  or  avoid  deposina? 
Is  the  evidence  you  have  given  the  whole  truth,  and  given  inaff- 
ferently  between  all  the  parties  in  this  cause  ? 

[Fourth.  Let  each  rvitness  be  asked.  Have  you^  or  any,  and 
which,  of  your  fellow-witnesses,  to  your  knowledge,  information, 
or  belief,  received  or  been  promised,  or  do  you  or  they  eoepect  to 
receive  any,  and  what  reward,  gratuity,  present,  or  sati^action, 
directly  or  indirectly,  for  giving  your  or  their  evidence  in  this 
cause,  or  for  refraining  to  give  evidence  as  to  any.  and  tf  any, 
what  facets  or  circunistances  affecting  this  cause,  ana  from  whom 
have  VQU  or  tliey  received,  or  OQ  you  or  they  expect  to  receive^  the 
same? 

[Fifth.  Let  the  witnesses,  A.  L.,  E.  8.,  and  W,  V.^  be  ashed, 
Were  you  present  when,  <xs  aileged  in  the  allegation  on  which  you 
have  been  examined,  the  testator  gave  instructions  for  the  making 

(ffi)  IFrice  V,  Clark,  3  Hagg.  265,  tive  Court  of  Csnterbuiy,  3  Hagg. 
note  (fl).]  365.] 

(n)  [An  appeal  from  the  Pren^ga- 
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kia  MnS?  If^y  Hi  forth  on  what  dayy  at  what  hour  of  the  ixw 
or  night,  and  m  what  place,  as  you  best  recoUect,  were  such 
instmetions  given  by  testator,  and  to  whom  were  the  same  given, 
and  were  they  verbaUy  given,  or  in  writing,  and  if  verbally,  what 
were  such  instructions,  and  if  in  writing,  what  has  become  of  such 
writing?  Did  any,  and  what,  conversation  pass  on  the  occasion 
interrogate  between  the  testator  and  the  person  to  whom  said  instruo* 
tions  were  given;  or  between  him,  the  testator,  or  the  said  person 
and  any  other  person,  and  whom  in  relation  thereto? — and  set 
forth  Me  whole  of  such  conversation,  or  the  tenor  and  purport 
thereof  ,  d'c.j^, 

[Siwth.  £et  E.  B.  B.,  W.  V.,  and  S.  M.,  be  ashed,  In  whose 
handwriting  are  the  words  and  figures  following,  ^^  Envelope 
indorsed  the  will  of  J.  W.  Esq.,  ildand3d  December,  18S4,  red 
seal,*'  written  at  the  bach  of  the  paper  marked  (A)  annexed  to 
the  aforesaid  affidavit  of  the  said  J,  P.,  and  which  have  since 
been  struch  through  with  a  pen?  Are  net  the  same  in  the  hand' 
writing  of  the  said  J.  P.  ?  When,  oti  what  occasion,  and  for 
what  reason,  were  the  same  so  written,  as  you  hnow  or  have  heard 
and  believe? 

(Signpd)  J.  D.for  Dr.  B. 


]^Form  of  Special  Interrogatories  administered  to  a  particular 

Witness. 

{First.  Ash  the  witness.  Were  you  not,  and  when,  a  tenant  of 
the  testator ;  and  have  you  not  been  frequently  in  the  habit  of  con- 
versing with  him?  Have  you  not  heard  the  testator  on  various 
occasions  speah  of  the  nUnistrant,  J.  O.  ?  If  yea,  did  the  testator 
not  express  great  regard  for  the  ministrant,  J.  C.  ?  State  on 
what  terms  you  have  heara  the  testator  so  eapress  himself  Was 
it  not,  as  you  httow  or  believe,  considered  by  many  of  the  inhabi- 
tants in  Gloucester,  that  the  testator  would  leave  him  a  consider* 
able  portion  of  his  property ;  and  did  you  not  so  believe  ?  Should 
you  not,  from  the  regard  you  have  heard  the  testator  express  for 
the  ministrant,  J.  C,  have  been  very  mfich  surmised  if  the  testator 
had  not  by  his  wiU  benefited  the  ministrant,  J.  C,  to  a  consider' 
able  extent? 

[Second.  Save  you  not  been  in  the  hahit  of  meeting  the  testator 
at  the  dinners  of  the  corporation  of  Gloucester;  ana  do  you  not 
hnow,  that  at  such  dinners  the  testator  has  been  frequently  made 
the  subject  ofjohe  and  ridictde  when  he  was  present,  by  some  of 
the  members  of  that  body  ?  On  your  oath,  do  you  not  hnow  that 
he  has  been  very  much  displeased  thereat ;  and  have  you  not  your' 
se^  passed  jokes  upon  him  on  such  occasions? 

[Third.  Was  the  testator  ever  mayor  of  the  city  of  Gloucester? 
Do  you  not  hnow  that  he  never  w(m;  but  that,  when  in  rotation 
in  the  liet  of  aldermen,  that  he  was  purposely  passed  over,  and 
that  he  considered  himself  slighted  by  the  corporation,  and  efxh 
pressed  himself  indignantly  at  such  treatment  ?  Set  forth  particu- 
larly all  you  %now  on  the  matter  interrogate. 

[Pourth.  Were  you  not  an  alderman  of  the  late  corporation  of 
Gloucester  f  atul  Jnd  you  not,  and  when,  serve  th§  office  of  mayor? 
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When  and  why  did  you  cease  to  he  a  member  of  that  body  1  Were 
not  the  late  corporation  of  Oloucester  truetees  of  Sir  T.  M,'i 
Blue  Coat  School ;  and  liad  they  not  the  ajypointment  of  master 
of  that  school?  Bid  you  not  solicit  tfiem  to  appoint  you  to  that 
situation  on  the  last  vacancy?  and  did  they  notj  and  wlien,  so 
appoint  you,  and  for  some  and  what  reason  :  Are  you  not  stiU 
the  master  of  that  school?  Are  not  a  great  many,  and  how 
many,  and  who  by  name,  of  the  present  corporation  trustees  of 
tlie  said  school;  and  are  you  not,  €LS  such  master,  to  some  and  what 
extent  under  their  influence  and  direction?  Is  not  S.  S.  W,, 
the  syfidic,  clerk  to  the  trustees  of  Sir  T.  R's  cliarity  scliool? 
Save  you  been  solicited  by  any,  and  which,  of  the  trustees,  or  by 
tlieir  said  clerk,  to  become  a  witness  for  tlie  producents,  and  when  ? 
[Fifth,  Bid  not  tite  testator  ustuUly  apply  for  tlte  Of*der  to 
supply  the  annual  clothing  of  the  Blue  Coat  Boys,  and  of  the 
m£n  and  women  of  the  hospitals?  Bo  you  not  know  that  when 
some  other  tradesman  has  been  preferred  to  himself  for  supplying 
such  clothing,  the  testator  has  been  very  much  displeased  thereat 
with  the  corporation,  and  so  expressed  himself;  and  has  he  not, 
after  such  preference  has  been  given,  for  some  time  absented  him" 
self  from  the  corporation  meetings? 

(Signed)  B.  B.,  Substitute  for  L. 


Form  of  Compulsory. 

[William,  by  Bivine  Providence  Archbishop  of  Canterbury, 
Primate  of  all  England  and  Metropolitan.  To  ail  and  singular 
clerks  and  literate  persons,  whomsoever  and  wheresoever  in  and 
throughout  our  whole  province  of  Canterbury,  greeting.  Wltereas 
the  Aight  Honourable  Sir  M.  J.,  Knight,  Boctor  of  Laws, 
Master,  Keeper,  or  Commissary  of  our  Prerogative  Court  of 
Canterbury,  lawfully  constituted,  rightly  and  duly  proceeding  m 
a  certain  cause  or  business  of  proving  in  solemn  form  of  law,  by 
good  arid  sufficient  witnesses,  the  last  will  and  testament  of  A.  B., 

late  of ,  in  the  parish  of ,  in  tlie  county  of ,  decea^sed, 

bearing  date  the day  of last,  promoted  and  brought  by 

C.  B.,  the  sole  executor  named  in  the  said  wUl,  on  the  one  part, 
against  E.  F.,  the  natural  and  lawful  brotlier  of  the  said  deceased, 
hath,  at  the  petition  of  the  proctor  of  the  said  C.  B.,  alleging  that 
J.  T.,  8.  L.,  and  J.  a.,  were  and  are  necessary  witnesses  to  prove 
the  contents  of  a  certain  allegation  and  exhibits  given  in  and 
admitted  in  ike  said  cause  on  the  part  and  behalf  of  the  said 
C.  B.,  bearing  date  the  fourth  session  of  —  term,  to  wit,  the 

day  of last,  who  have  been  offered  their  necessary 

expenses,  but  have  refused,  and  still  do  repose  to  attend  and  give 
their  testimony  of  the  truth  of  what  they  remectivdy  knew  in  the 
said  cause,  uruess  by  law  compelled  thereto,  decreed  the  said  J.  T., 
S.  L.,  and  J.  8.,  to  be  cited  to  appear  in  the  manmr  and  to  tlie 
effect  hereinafter  mentioned  (justice  so  requiring.)  We  do  there- 
fore hereby  authorize,  empower,  and  strictly  enjoin  atid  command 
you,  jointly  and  severalty,  peremptorily  to  cite  the  said  J.  T., 
8.  L.,  and  J.  8.,  to  appear  personally  before  our  mxuter,  keeper, 
or  commissary  aforesaid,  his  surrogate,  or  some  oilier  competent 
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judge  in  this  behalf j  in  the  common  hall  of  Doctors  Comm^ns^ 
situate  in  the  parish  of  Saint  Benedictj  near  PauVs  Wharf y 

London,  there,  on  the session  of term,  to  wit,  — ,  the 

day  of nextj  at  the  usual  and  accustomed  hours  of 

hearing  causes  and  doing  justice  there,  then  and  there  to  tahe  tJie 
oath  ustially  tahen  by  witnesses,  and  to  testify  the  truth  of  what 
they  respectively  hnom  in  this  beltalf;  and  further  to  do  and 
receive  as  unto  taw  and  justice  shall  appertain,  under  pain  of  the 
law  and  contempt  tliereof  And  what  ye  shaU  do  or  cause  to  be 
done  in  the  premises,  ye  shaU  duly  certify  our  master,  heeper,  or 
commissary  aforesaid,  his  surrogate,  or  some  other  competent 
judge  in  this  behalf,  together  with  these  presents.     Dated  at 

London  the day  of  — ,  in  the  year  of  our  Lord  one  thoU' 

sand  eight  hundred  ana . 

W.F.O.    j-8«,w««.,. 

[This  compulsory  was  duly  executed  on  the  withinrnamed  J.  T., 

at  his  residence  in ,  S.  L.,  at  his  residence  in  — ,  and  J.  8., 

at  his  residence  in ,  by  showing  them  the  original  compulsory 

under  seal,  and  by  leaving  with  tliem  respectively  a  true  copy 

hereof,  this aay  of ,  in  the  year  of  our  Lord  one  thoU" 

sand  eight  hundred  ana . 

By  me,  J,  T, 

[Should  the  person  on  being  served  therewith  treat  the  same  with 
contempt,  that  is,  not  obey  the  order,  the  proctor  of  the  party  at 
whose  suit  the  compulsory  issues,  procures  a  written  notice  to  be 
served  upon  him,  intimating  his  intention  of  applying  to  the  court 
on  a  stated  day,  to  pronounce  him  in  contempt,  and  direct  the  same 
to  be  signified  (m). 


7,   Costs. 

[^The  question  of  costs  in  the  Ecclesiastical  Courts  is,  for  ^<**^ 
the  most  part,  a  matter  in  the  discretion  of  the  judge,  accord- 
ing  to  the  nature  and  justice  of  the  case ;  and  the  reasons  for 
granting  or  refusing  costs  are  publicly  expressed  at  the  time 
of  giving  the  judgment. 

pf  either  party  be  condemned  in  costs,  the  proctor  (n)  of  Proctor's  Bin 
the  other  party  brings  in  his  bill.  The  bill  is  referred  to  the  e^w.^ 
registrar,  who  is  attended  by  the  proctors  on  both  sides,  and, 
after  examining  the  bill  item  by  item,  he  allows  or  disallows 
or  modifies  the  several  charges,  according  to  the  established 
practice,  where  such  practice  exists ;  and,  in  other  cases,  ac- 
cording to  the  reasonableness  of  each  charge :  having  taken 
off  all  overcharges,  he  reports  to  the  judge,  in  open  court,  the 
amount  of  the  bill  as  allowed,  and  the  proctor  makes  oath 

(m)  [See  General  Part,  "  Ext-       (n)  [See  title  fltoctot,  in  this  vo>- 
tion  of  Sentence.*"^  lame.] 
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that  the  sum  reported  has  been  necessarily  expended  by  or  on 
behalf  of  his  party.  If  no  objection  has  been  ofibred  to  the 
report,  the  judge  then  taxes  the  bill  at  that  sunii  and  decrees 
a  monition  for  the  payment  of  it ;  but  if  either  party  is  dis- 
satisfied with  the  report  of  the  registrar  on  any  item  of  the 
bill,  the  objection  may  be  brought  before  the  court  for  its  de- 
cision. The  regular  charges  are,  however,  so  well  known  and 
establishedi  and  the  registrars  of  the  several  courtSi  who  are 
acting  under  the  sanction  of  an  oath  of  ofiice,  are  so  experl» 
enced  and  respectable,  being  generally  selected  out  of  the 
body  of  proctors,  on  the  ground  of  their  high  character  and 
proressional  knowledge,  that  an  excepUon  to  their  report  as 
to  costs  rarely  occurs. 

[^The  payment  of  the  costs  thus  taxed,  as  between  party 
and  party f  is  enforced  by  the  process  of  contumcuy,  signifi- 
cavit,  and  attachment;  but  costs  as  between  proctor (^)  and 
client  cannot  be  taxed  by  the  judge,  nor  the  payment  thereof 
be  enforced  by  the  court ;  the  proctor  must  recover  his  bill  of 
costs  against  his  client  by  an  action  at  law  (A). 
GenmiPrin.  [[It  has  always  been  held  in  the  ecclesiastical  conrts,  that 
mp«cMo!'  cos^  Are  matters  of  discretion,  but  not  of  a  capricious  but  a 
legal  discretion,  exercised  according  to  a  just  consideration  of 
all  the  circumstances,  and  with  an  adherence  to  general  rules 
and  former  precedents  (i).  A  client  is,  under  all  circumstances, 
entitled  to  a  detailed  bill  of  costs  from  his  proctor,  but  where 
this  has  been  delivered  in,  and  long  acquiesced  in,  and  pay* 
ment  made,  he  is  not  entitled,  after  the  suit  is  over,  during 
which  he  has  not  been  inaps  conHUif  to  have  it  referred  to  the 
registrar  for  examination  {%).  A  monition  for  the  payment  of 
costs  will  be  enforced,  if  necessary,  by  the  further  aid  of  the 
court  (Q.  If  a  party  committed  for  non-payment  of  costs  under 
an  erroneous  process  be  thereupon  released,  the  court  is  bound, 
at  the  application  of  the  party  to  whom  they  are  still  due,  to 
issue  a  new  monition  for  payment  of  such  costs  (m).  The 
court  will  sometimes  give,  in  lieu  of  full  costs,  a  smaller  sum 
nomine  expensarum^  It  has  also  pronounced  an  Irish  peer  in 
contempt  for  non-payment  of  costs,  and  directed  such  con- 
tempt to  be  signified,  leaving  the  lord  chancellor  to  decide 
whether  the  writ  de  contumaoe  capiendo  should  issue.  See 
ante,  under  Gsneral  Part,  "  JExecution  of  Sentence  ;"  the  act 
of  parliament  which  passed  in  consequence  enabling  the 

ig)  [See  tide  Vrottor,  in  thu  vo-  92;  Griffith  ▼.  Bjeed,  1  Hagg.  210; 

liune.]  Goodall  ▼.  Whitmoret  2  Ham;.  874.] 

(A)  [Rep.  of  Eccles.  Comm.  19;  (k)  iPeddle  v.   Toller,  3  Hagg. 

see  Peddle  v.  Eeans,  1  Hagg.  684;  296.  j 

Piddle  y«  Toller,  3  Hagg.  287.]  (/)  ICoate^  v<  Brown,  1  Add.  345.1 

(t)  TLagden  ▼.  Robinson,  1  Consist.  (m)  TAwtin  v.  Dregger,  1  Add. 

«05;    BmjM  v.  JeMn$,  2  PhiU.  307.] 
400;    Wilion  v.  M'Nath,  3  PbiU. 


Court  of  Chancery  to  sequester  estates  of  privileged  persons 
for  costs. 

[[The  costs  are  taxed  at  a  certain  sum  (say  lOOZ.)  "  besides  Taxation  of 
the  expense  of  a  monition  ;*'  but  if  a  monition  be  necessary^  ^^'^ 
die  expenses  of  it  falls,  and  of  course  any  further  expense, 
which  disobedience  to  the  monition  may  occasion^  on  the  dis- 
obeying party  (n).  But  if  many  charges  are  made  and  very 
few  proved,  the  party  against  whom  they  are  brought,  will  not 
be  condemned  in  the  expenses  of  the  whole  proceeding  (o). 
Where  a  prohibition  has  been  applied  for,  the  common,  jaw 
courts  have  no  power  either  by  custom  or  by  the  stat.  1  &  S 
Will.  4,  c.  21,  to  allow  to  the  successful  party  his  costs  in  the 
ecclesiastical  court.  And  this  court  will  not,  on  the  other  hand, 
include  the  expenses  incident  to  proceedings  for  a  prohibition 
in  its  taxation  of  costs  {p).  It  was  so  decided  by  the  jud^e 
of  the  Consistory  of  London  in  the  recent  case  of  Thorough- 
good(y). 

[[The  court  has  the  power  in  all  cases  upon  application  made  seenrityfor 
to  it,  to  direct  security  to  be  given  for  costs  by  either  or  all  of  ^^**' 
the  parties.  Where  a  next  friend  or  guardian  has  been  ap-  iadTUSaits; 
pointed  ad  litem,  in  order  to  propound  on  behalf  of  minors 
residuary  legatees  a  paper,  which  their  father  opposed  (r ),  such 
guardian  has  been  required  to  give  security  for  costs.  But 
such  security  has  not  been  required  to  be  given  by  a  husband, 
against  whom  a  wife  has  instituted  a  suit  for  adultery  on  a 
suggestion  unsupported  by  affidavits,  that  he  was  ^oing 
abroad  («}•  And  nere  it  may  be  observed,  that  the  general  rule 
is,  that  a  wife  is  entitled  to  have  her  costs  taxed  at  all  times. 
The  object  of  the  law,  in  permitting  a  de  die  in  diem  taxation, 
was  to  obviate  any  inconvenience  or  delay  that  might  other- 
wise arise  in  the  progress  of  the  cause,  from  the  wife's  want  of 
funds  to  meet  the  costs ;  and  they  have  been  so  taxed,  t. «.  de 
die  in  diem,  even  where  the  wife  has  had  a  separate  income  (t). 
But  if  this  taxation  de  die  in  diem  has  been  neglected,  they 
vrill  not  be  enforced  by  a  court  of  appeal,  nor  where  such  tax- 
ation has  been  omitted  and  the  suit  has  abated  («).  Such  is 
the  strict  rule ;  but  usually  costs  are  only  taxed  from  term  to 
term,  and  for  the  hearing, 

[[And  in  criminal  suits,  one  of  the  reasons  why  an  appli-  in  crimiui 
cation  must  be  made  to  the  judge  before  his  office  is  promoted  ^^^^ 

fn)  [Coaxes  v.Eroum,!  Add.  351.]  ($)  ITurton  V.  Twrton,  Z  Hagg. 

(o)  ^Bardin  v.  Calcott,  1  Consist.  345.] 

20.1  (t)  [Beevor  v.  Beetwr,  3    Fhill. 

(p)  [5  B.  &  A.  458;   1  B.  ft  A.  262;  CheaUv.  CkeaUy  1  Haffg.  375; 

154;  1  Str.154.]  Wttimeath  ▼.  WtUmeuth^  S  Hagg. 

(q)  (Hfl.  Term.  1841.1  133,  9up.] 

(r)  [Orders  of  Court,  Hilary  Term,  (ti)  [2  Hagg.  Sup.  133 ;  5  B.  &  A. 

1880,  Rule  13;  Copeiand  ▼•  Rhen,  458;  1  Hagg.  379.1 
8  Hagg.  279.] 
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isj  that  he  may  consider  the  fitness  of  the  person  to  be  made 
responsible  for  costs  to  the  other  party  (x). 

[^Where  it  is  proved  to  the  court  that  a  party  instituting  his 
suit  became  bankrupt  since  the  suit  began,  it  will  order  such 
party  to  give  security  for  costs,  before  it  allow  further  pro- 
ceedings in  the  cause.  The  court  required  such  security  in 
the  recent  case  of  Goldie  v.  Murray,  saying,  that  it  did  not 
think  it  had  the  power  to  order  the  assignees  to  do  so,  as  the 
common  law  courts  seemed  to  have  (y).  There  appears  to  be 
no  reason  for  the  supposition  that  this  power  of  the  court,  to 
order  security  for  costs,  applies  principally  to  testamentary 
cases  (z). 
Appeabin  H'l'he  giving  costs  is  not  a  matter  absolutely  unappealable, 
cmmT  ^'  though  such  appeals,  especially  for  trifling  sums,  are  much  to 
be  discouraged  (a).  An  appeal  is  perempted  by  doing  any 
subsequent  act  in  furtherance  of  the  sentence,  viz.,  attending 
taxation  of  costs  (&).  On  an  appeal  from  a  grievance,  the 
court  will  not  enforce  payment  oi  the  costs  incurred  in  the  in- 
ferior court  (c)  before  the  final  hearing ;  but  then  the  court, 
in  cases  not  matrimonial,  may  give  costs  in  both  courts. 
Cotu  in  QThe  statute  of  3  &  4  Will.  4,  c.  41  (establishing  the  Ju- 

cojrt  of  Ap-  ^jcial  Committee  of  the  Privy  Council),  contains  the  following 
provision  with  respect  to  costs. 

[[By  section  15  of  that  act  it  is  provided  "  That  the  costs 
incurred  in  the  prosecution  of  any  appeal  or  matter  referred  to 
the  said  judicial  committee,  and  of  such  issues  as  the  said 
committee  shall  under  this  act  direct^  shall  be  paid  by  such 
party  or  parties,  person  or  persons,  and  be  taxed  by  the  afore- 
said registrar,  or  such  other  person  or  persons,  to  be  ap- 
pointed by  his  majesty  in  council  or  the  said  judicial  com- 
mittee, and  in  such  manner  as  the  said  committee  shall  direct." 
cotti  ia  rit  has  been  said  that  in  matrimonial  suits  the  general  prin- 

SSi"*"**'  cipTe  is,  that  the  husband  pays  the  costs  of  the  wife,  but  where 
a  wife  has  an  income  correspondent  to  her  own  expenses  and 
the  necessary  expenses  of  the  suit, /or  both  must  appear ,  there 
is  no  longer  any  reason  that  she  should  be  a  privileged  suitor. 
It  may  turn  out  that  on  the  result  of  the  proceedings,  she  is 
still  entitled  to  costs,  but  by  a  variety  of  cases  it  has  been  de- 
cided, that  where  there  is  an  independent  income,  competent 
to  the  support  of  the  wife  and  the  maintenance  of  the  suit,  the 
privi We  is  no  longer  considered  to  continue  (d ).    And  see 

title  Sf  arrfdffe. 

(x)  TCarr  v.  Manh,  2  Phfll.  204.]  (a)  T Lloyd  v.Foole,  3  Ham,  477.] 

ly)  [Prerog.  Court,  Mav  12,  1841.  {h)  [Uoyd  and  Clarke  y,FooU,  3 

See  Mason  v.  PoUnll,  1  Compton  &  Hagg.  477.] 

Meaaon,  620;  Tidd's  New  Practice,  (c)  TBrisco  v.  Bruco,  3  PhilL  38.] 

346.]  {d )  [  WiUon  v.  Wilson,  2  Conaist. 

iz)  [TW^ofi  V.  Turton,  3  Hagg.  204,  per  Lord  Stowell;  and  1  Lee, 

346.]  90, 640.] 
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QAs  a  general  principle,  where  an  ofience  has  been  com-  ^^j;'^^'"''^** 
mittedy  the  expense  of  correcting  it  is  to  be  borne  by  the  offender ; 
full  costs,  however,  are  not  given  in  all  cases,  but  are  miti- 
gated according  to  the  discretion  of  the  court  (e). 

[[Costs  are  almost  universally  decreed  in  suits  for  Church  in  saiu  for 
rates,  where  the  rate  is  pronounced  to  be  subtracted  (/).  I?i!d  ^SSm**' 

[[With  respect  to  parish  officers,  whose  duty  it  is  to  be  alert  JJjj^^; 
to  support  public  decency,  and  to  put  themselves  forward  to 
act  upon  the  law,  they  are  always  entitled  to  the  protection  of 
the  court,  if  they  act  with  fairness  and  candour.  They  have 
been  condemned  in  costs  where  the  party  proceeded  against  in 
substance  succeeded,  and  the  suit  was  rendered  necessary  by 
the  undue  suppression  of  information  (g). 

[[In  interest  causes,  where  the  suitor  whose  interest  has  been  lo  interest 
denied  succeeds  in  establishing  it :   costs  follow,  almost  of  ^""^ 
course,  without  some  special  ground  of  exception  to  the  rule  (A). 

[[A  pauper  so  admitted  in  the  middle  of  a  suit,  may  at  least  where  nit  u 
be  condemned  in  costs  up  to  the  time  of  his  being  admitted  a  ^|^^^. 

{>auper(i).  And  so  where  capacity  and  volition  are  estab- 
ished,  a  party  appearing  in  forma  pauperis,  who  after  long 
acquiescence  has  called  in  probate  of  a  will,  on  a  suggestion 
of  incapacity,  fraud  and  circumvention,  may  be  condemned  in 
costs  and  the  taxation  be  suspended  (A). 

[[It  is  only  under  special  circumstances,  that  the  court  directs  in  Testament, 
costs  to  be  paid  out  of  the  testator's  estate.     Indeed  it  is  only  '^J*^"""*- 
in  modern  times  that  it  has  found  itself  authorized  to  do  so  (Z). 
The  principle  on  which  costs  are  given  out  of  the  estate  is,  that 
the  party  was  led  into  the  suit  by  the  state  of  the  deceased^s 
testamentary  papers  (m). 

[[It  seems  to  oe  a  general  rule  that  where  a  party  propound  Legatee, 
a  paper  loco  executoris  and  establishes  it,  that  he  is  entitled  to 
his  costs,  whether  he  be  actually  an  appointed  executor  or  le- 

(e)  IGrijffUhs  v.  Reedf    1    Hagg.  sey,  1  Consiat.  197;  Burgess  y,  Bur- 

210;   Jenkins  v.  Barrett,  1   Hagg.  gesi,  1  Consiat.  393.] 
12.    See  also  Lee  v.  Matthews,  3        (A)    [Northey  t.   Cook,   2    Add. 

Hagg.  176  ;  Palmers.  Tijou,  2  Add.  294 ;  Sullivan  v.  Hay  don,  1  Lee,  12 ; 

203 ;  England  v.  Williams,  2  Add.  Tucker  v.  Westgarth,  2  Add.  352.] 
309;    Clinton  v.   Hatchnrd,  1  Add.        (i)  IFiUwood  v.  Cousins,   I  Add. 

104 ;    Taylor  v.  Morley,  1  Curteis,  286.] 
470.]  (Jc)  TWagner  v.  Mears,  2  Hagg. 

(/)  IGoodall  V.  WMtmore,  2  Hagg.  524 ;  PedMe  v.  Toller,  3  Hagg.  299 ; 

374.    See  also  Thomson  v.  Cooper,  3  Crindall  v.  Grindall,  4  Hagg.  10; 

Phill.  639,  640,  in  note.    There  are  Cox  v.  Hume,  4c  4  Hagg.  398.] 
exceptions,  however,  to  this  rule ;  see        (Q  [Dean  v.  Russell,  3  Phill.  334.] 


Chesterton  and  Hutchins  v.  Farlar,  1         (m)  THillam  v.  Waller,   1  Hagg. 

~       ■         Hagg.  33;  3  PKU. 
v.  Pellat,  Arches,  1841.]  33;  3  PhiU.  119;  1  Hag^.  115,  133, 


Curteis,  345,  367,  371 ;  and  Hawes    74.    See  also  3  Hagg.  33 ;  3  PMl 


(g)  ri:%i/v.Poo^,3  Hagg.477;  142,  212,  235,  713;  2  Hagg.  235; 

Gnffithi  v.  Reed,  ^v.  1  Hagg.  210 ;  3  Hagg.  212,  216,  242,  280,  447, 

Jenkins  v.  Barrett,  2  Hags.  375;  465,  547,  all  cases  in  which  costs 

England  v.  Williams,  2  ^d.  203,  were  given.    In  Dean  v.  Russell,  3 

309 ;  Groves,  Sfc.  v.  Rector  of  Horn-  Phill.  334,  they  were  refused.] 

VOL.  III.  Z 
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gatee.  Legatees  have  a  right  to  call  for  iprootper  testes,  though 
they  have  received  their  legacy,  but  there  the  right  stops ;  and 
further  proceedings,  on  slight  or  vexatious  grounds,  subject 

EzecDiorfl.     them  to  costs  (it).     But  if  an  executor  swears  to  and  takes  pro- 
bate of  a  will,  being  affected  with  the  knowledge  of  the  existence 
of  a  later  will,  he  will  be  condemned  in  costs  (o) :  and  he  was 
held  subject  to  the  same  penalty,  where  he  failed  in  an  attempt  to 
prove  a  will,  procured  by  his  own  agency  under  circumstances  of 
great  suspicion  ( p) ;  but  he  has  a  right  to  call  on  the  executor  of 
a  later  will  to  propound  his  will  in  solemn  form,  and  to  inter- 
rogate his  witnesses :  but  if  he  proceeds  further  and  fails^  he  will 
be  liable  to  costs  (y).     But  where  an  executor  propounds  a 
second  will,  in  opposition  to  a  prior  will  which  is  admitted  to 
be  genuine,  and  fails  in  his  proof  from  any  suspicion  of  fraud, 
or  the  exertion  of  undue  influence,  he  will  be  subjected  to 
costs  (r) ;  and  even  where  no  fraudulent  act  has  been  imputed 
by  the  court,  he  will  be  under  certain  circumstances  condemned 
in  costs  {s).    Executors  who  have  intermeddled  are  subject  to 
the  same  penalty,  if  they  resist  the  attempt  to  compel  them  to 
take  probate ;  or  where  they  refuse  to  exhibit  an  inventory  as 
they  are  bound  to  do  (t).     Where  an  administration  limited  to 
substantiate  proceedings  in  Chancery  had  been  decreed,  the 
next  of  kin  having  been  cited,  and  due  inquiries  having  been 
made  after  a  will,  and  such  administration  was  subsequently 
called  in  by  the  executors  of  a  will,  not  produced  till  long 
afterwards,  it  was  ordered  to  be  redelivered  out,  but  the  exe- 
cutors, who  might  have  taken  an  et  caterorum  probate,  were 
condemned  in  costs  (tc). 

Crediton.  [^Whcn  a  Creditor  has  been  compelled  to  take  out  adminis- 

tration in  order  to  recover  his  debt,  and  the  next  of  kin,  who 
might  have  appeared  earlier,  subsequently  prays  for  adminis- 
tration in  preference  to  the  creditor,  the  latter  will  be  entitled 
to  costs  (or). 

Neit  of  Kin.  [[When  next  of  kin  are  cited  to  see  proceedings,  they  aie 
entitled  to  their  costs  out  of  the  estate  (y).  The  general  rule 
seems  to  be,  that  a  next  of  kin  has  the  right  of  putting  exe- 
cutors to  proof  of  a  will  by  examination  of  witnesses  {z)  on 
oath,  and  if  he  proceeds  no  fturther  than  cross-examination  of 
the  witness  whom  the  examiner  produces,  he  is  not  liable  to 
costs  of  the  examination,  though  the  will  be  establbhed. 


(fi)  [3  Add.  60;  1  Lee,  537;  2 
Add.  101 ;  1  Ha^.  610 ;  3  Hagg. 
283  ;  2  Phin.  323  J 

(o)  [2  Lee,  356.] 

(p)  [1  Hagg.  624;  1  Add.  210.1 

(9)  [3  Phil  22.] 

(r)  [1  Add.  219 ;  2  Hagg.  81, 141, 
209»211;  4  Hagg.  345;  1  Curteia, 
125.] 


(«)  [4  Hagg.  290,  328 ;  I  Curteis, 
33.] 


62.] 


(0  [3  Hagg.  776 ;  1  PhiH.  241.] 


'Harris  v.  MUbunif  2  Hagg. 


(f )  rCok  V.  Bea,  2  PhiB.  428 ; 
Wat  y,  Smiib,  2  PhiU.374.] 

(5')C1  Hagg.  244^] 

(z)  IChapman  v.  Guy,  2  Lee^  33; 
I  Hagg.  340.] 
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[[If  the  casd  be  a  fair  and  proper  one  for  judicial  investiga- 
tion, and  he  proceeds  to  give  an  allegation  and  examine  wit- 
Jfiesses,  and  yet  fails^  he  may  be  allowed  his  costs  out  of  the 
estate ;  but  if  the  judge  should  think  he  ought  to  have  been 
satisfied  with  cross-examining  the  witness  in  support  of  the 
Willj  he  may  leave  him  to  pay  nis  own  costs ;  but  if  such  next 
of  kin  shall  appear  to  have  given  «  vexatious  opposition,  and 
to  have  exercised  his  privilege  of  cross-examining  the  witness 
improperlyi  he  may  be  condemned  (a)  in  the  whole  costs,  or 
those  only  incurred  by  his  allegation,  as  the  case  may  seem 
to  require. 

[^  proctor  may  be  condemned  in  costs  for  improper  prac-  Proctor, 
tices  in  the  conduct  of  a  suit,  besides  being  subject  to  other 
punishment  for  extortionate  charges  (b).  As  to  the  power  of 
the  court  to  release  a  party  imprisoned  for  contumacy,  on  the 
payment  of  costs,  see  General  Part,  "  Execution  of  Sen- 
tence*'^ 

\^Idonition  for  Coats* 

[William,  by  Divine  Providence  Arcltbishon  of  Canterbm'yj 
Primate  of  all  England  and  Metropolitan.  To  all  atid  singular 
clerks  ana  literate  persons  whomsoever  and  wheresoever  in  and 
throughout  our  whole  province  of  Canterbury ,  greeting.  Whereas 
the  JUight  ffonourable  Sir  M*  J.,  Knight^  Doctor  of  Lawsy 
Maxter^  Keeper  or  Commissary  of  our  Prerogative  Court  of 
Canterbury,  lawfully  constitutea,  rightly  and  duly  proceeding  in 
a  certain  cause  or  business  of  proving  in  solemn  form  of  lam  the 
tost  will  and  testament  of  6.  JT.,  late  of  Reading,  in  tlie  county 
of  Berks,  deceased,  promoted  by  J.  8.,  the  sole  executor  named  m 
the  said  will,  a^abhst  J.  M.,  the  natui^al  and  lawful  brother  and 
only  next  of  kin  of  the  said  deceased,  which  was  lately  depending 
in  judgment  before  him,  and  in  which  cause  or  business  a  pre- 
tended codicil  to  the  said  will  was  propowided  on  behalf  of  tlie 
said  J.  M.,  did,  at  the  petition  of  the  proctor  of  the  said  J.  8., 
conclemn  the  said  J.  M.  in  the  costs  of  the  said  J,  8.  And  whereas 
on  the  day  of  the  date  hereof,  the  proctor  of  the  said  J.  8.  corrected 
a  bid  of  costs  on  behalf  of  his  said  party,  which  our  said  master, 
keeper,  or  commissary,  rightly  and  duly  proceeding  thereupon, 

moderated  at  the  sum  of pounds  ana shillings  of  lawful 

money  of  Great  Britain  and  Ireland,  current  in  Great  Britain, 
to  be  paid  to  the  said  J.  8.  or  his  proctor,  besides  the  expenses  of 
his  monition,  and  decreed  the  said  J.  M.  to  be  cited  and  admo- 

nished  to  pay  or  cause  to  be  paid  the  saids^imof pounds  and 

shillings,  the  amount  of  the  said  costs,  to  the  said  J.  8.  or 

his  proctor  in  manner  and  form  fiereinafter  mentioned,  (justice 
so  requiring).  We  do  therefore  hereby^  authorize  and  empower, 
a7id  stricfly  enjoin  and  command  you,  jointly  and  severally,  that 
you  monish  or  cause  to  be  monisJied  peremptorily  tlie  said  J.  M. 

(a)  \StTattfm  v.  JForrf,  2  tee,  216,  (6)  [PreMficc  v.  Prentice,  3  Phill. 

217 ;  3  Hagg.  790 ;  2  Phill.  224 ;  1  31 1 ;  3  Uagg.  255.     See  tiUe  Vroc- 

Add.  254;  2  Hagg.  102^  4  Hagg.  t«T,  in  tbia  volume.] 
27 ;  3  Hagg.  547.1 
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(whom  we  do  so  monuh  by  the  tenor  of  these  presents)  to  pay  or 

cause  to  he  paid  to  the  said  J,  8,  or  his  proctor  the  sum  oj  

pounds  and  shillings^  the  amount  of  the  said  taxed  costs, 

within  fifteen  days  after  the  due  execution  of  this  monition  upon 
him,  under  pain  of  the  law  and  contempt  thereof  And  what  you 
shall  do  or  cause  to  he  done  in  tlie  premises  you  sJiall  duly  certify 
our  said  master,  heeper  or  commissaiy,  his  surrogate,  or  some 
other  competent  judge  in  this  hehalf,  together  with  these  presents. 

Dated  at  London  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  thirty and  in  the year 

of  our  translation. 


/Y  r»  i  Megtsters. 


^^Certificate. 


C.B.) 


[This  munition  was  personally  served  on  the  above-named  J.  M,, 
by  showing  to  him  the  same  under  seal,  and  leaving  with  him  a 

true  copy  hereof,  at  Heading,  in  the  county  of  Berks,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  thirty . 

By  me,  O.  8. 

[Appeared  personally  the  above-named  O.  S.,  of  Heading,  in 
the  county  of  Berks,  (tentleman,  and  being  sworn  made  oath  that 
the  whole  body,  series  and  contents  of  the  above  certificate,  to 
which  I  have  set  and  subscribed  my  nrnne,  were  and  are  true. 

a.  a. 

[On  Monday,  the  second  day  of  June, ,  the  above-named 

0. 8.  was  duly  sworn  to  the  truth  of  tlie  above  affidavit,  at  Bead- 
ing, in  the  county  of  Berks. 

Before  me,  J.  W., 

A  Matter  Extraordinary  in  Cheauery. 


[[8.  Fees  and  Stamps. 

[;The  10  Geo.  4,  c.  63  (passed  on  the  19th  of  June,  1829), 
empowered  the  judges  of  the  Courts  sitting  at  Doctors'  Com- 
mons to  establish  new  Tables  of  Fees,  for  which,  as  well  as 
the  statute,  see  title  JF000,  vol.  ii.  p.  266. 

QBy  5  Geo.  4,  c.  41  (passed  on  the  28th  of  May,  1824),  all 
stamp  duties  payable  on  pleas  in  the  Ecclesiastical  Courts,  both 
of  England  and  Ireland,  are  repealed. 

[[For  the  power  of  the  Ecclesiastical  Court  to  entertain  a 
suit  for  the  subtraction  of  burial  fees,  see  Spry  v.  Cruardians 
of  Marylebone{c);  and  of  procurations,  see  ante,  187. 

(c)  [2  Curteis,  5.] 
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Vrarmon0tratnt0r0— See  fiHonMttvie^^ 


Vrarmuntre— See  arourt0* 


Vrar0tatton— See  WmMon. 


Vrratjfting— See  Vutlic  W3lot»^i», 


1  HE  law  concerning  prebendaries,  canons  and  other  members 
of  the  chapter  in  cathedral  and  collegiate  churches^  falleth  in 
under  the  title  9D£anj$  attH  C^apteriS^ 


9vtvoitatiht  Court— See  itoutt  and  [[VrattUeO 


^ttf^mtation. 


Presentation  or  collation  to  a  living  is  treated  of 
under  the  title  BetteSce. 

Presentation  to  popish  livings  is  treated  of  under  the  title 

^opecj?^ 


Vtif0t— See  ®i:liination« 


Vrimato— See  m 


9viov—See  MonMttvUt^ 


tribute  Cl^iivf  I#— See  an^ayeK 


(  ««  ) 


^ti\»iUit%  (a)  mtf  VitfkttiinH  (&)  ot  tbt 


1.  As  to  temporal  Offica      .    ,  342 

2.  Not  to  be  arrested  in  attend- 

ing Divine  Service,  and  other 
Privileges 34fi 

3.  Sheriff  cannot  levy  of  his  Ec- 

clesiastical GoodSf  and  as  to 
Distresses  ...,,.  350 

4.  Freedom  from  Tolls,  S^c.  .     .  353 

5.  Apparel,  S[C 354 

6.  Punishment     of    criminous 


Clerks,  under  3  4^  4  Vict. 
c.  86 357 

7.  Illegal  Farming  and  Troffiekr 

ing,  under  1^2  Via.  e.  106 

8.  Punishment Jbr  these  Offences, 

and/or^Non-residence,  under 
tkUAct 36€ 

9.  Profession    cannot  be  rdmr 

guished,    or  two   Benefices 
served  in  one  Day    .     .     .  374 


temporal 
Office. 


I.  Aato  timjHiral  Offices. 

SJiJ^^n  a**  *^  The  common  law,  to  the  intent  that  ecclesiasdcal  persons 
might  the  better  discharge  their  duty  in  eelebration  or  divine 
service,  and  not  be  entangled  with  temporal  business,  hath 
provided  that  they  shall  not  be  bound  to  serve  in  any  temporal 
office  (c). 

And  although  a  mm  holdeth  lands  or  tenements,  by  reason 
whereof  he  ought  to  serve  in  a  temporal  office,  yet  if  this  man 
be  made  an  ecclesiastical  person  within  holy  orders,  he  ought 
not  to  be  elected  to  any  such  office;  and  if  he  be,  he  may  have 
the  king's  writ  for  his  discharge  (d). 

And  this,  although  it  be  an  office  which  he  may  execute  by 
deputy:  Thus  in  the  case  of  The  Vicar  ofDartford,  H.,  12 
Geo.  2y  the  court  granted  to  him  a  writ  of  privilege  against 
serving  the  office  of  expenditor  to  the  commissioners  of  sewers, 
though  it  was  insisted  that  this  was  an  office  which  might  be 
executed  by  deputy  (e). 

The  popish  foreign  canon  law  forbids  secular  offices  and 

ugim  t7raV  employments  to  persons  in  holy  orders.    So  do  the  following 

^^  ^"'•-    constitutions  :— 

*'  No  clergyman  shall  be  an  advocate  in  the  secular  court 
in  a  cause  of  blood,  or  in  any  other  cause  but  such  as  are 
allowed  by  law.  And  if  any  shall  do  otherwise,  if  it  be  in  a 
cause  of  blood,  he  shall  be  ip$o  facto  suspended  from  his  office; 
and  if  in  any  other  cause,  he  shall  be  punished  by  his  diocesan 
according  to  his  discretion.  And  in  caqses  of  blood  which 
shall  extend  to  life  or  member,  we  do  strictly  enjoin,  that  no 
clergyman  presume  to  be  a  judge  or  an  assessor ;  and  he  who 
shall  act  contrary  hereunto,  besides  the  suspension  from  his 
office,  which  he  shall  ipso  facto  incur,  shall  be  otherwise  pu- 

(a)  [See  title  CToitbocatioit,    and    eiplina,  by  Thomaisin,  vol.  iii.  c.3.^ 


Not  reitrain 
ed  from  senr- 


preface  to  this  work.i— Ed.] 

(6)  [See  titles  Sfptibation,  Viv^ 
rali^.  KentlrfiKe,  'Visitation.    For 

the  ancient  canon  law  on  this  subject, 
see  the  Vetue  et  Nova  Ecclesiae  Dis- 


Ed.] 
(c)  1  Inst.  96. 
((/)  2  Inst.  3. 
(c)  Str.  1107. 
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niihed  according  to  the  discretion  of  his  superior :  From  which 
sentence  of  suspension  he  shall  by  no  means  be  absolved  by  his 
diocesan,  until  he  shall  have  made  competent  satisfaction(/).'* 
And,  more  particularly,  by  another  constitution  of  the  same 
legate:  **  Whereas  it  is  unbecoming  for  clergymen  employed 
in  heavenly  offices  to  minister  in  secular  afiairs ;  we  think  it 
sordid  and  base,  that  certain  clerks  greedily  pursuing  earthly 

gin  and  temporal  jurisdictions,  do  receive  secular  jurisdiction 
>m  laymen,  so  as  to  be  named  justices,  and  to  become  minis- 
ters  of  justice,  which  they  cannot  administer  without  injury  to 
the  canonical  dispositions,  and  to  the  clerical  order :  We,  de- 
siring to  extirpate  this  horrid  vice,  do  strictly  enjoin  all  rectors 
of  churches  and  perpetual  vicars,  and  all  others  whatsoever 
constituted  in  the  order  of  priesthood,  that  they  receive  no 
secular  jurisdiction  from  a  secular  person,  or  presume  to  exer- 
cise the  same ;  and  if  they  do,  they  shall  relinquish  the  same 
within  the  space  of  two  months,  and  never  resume  it;  and 
whosoever  shall  attempt  any  thing  contrary  to  the  premisses, 
shall  be  ipso  facto  suspended  from  his  office  and  benefice ; 
and  if  he  shall  intrude  into  his  office  or  benefice  during  such 
suspension,  he  shall  not  escape  canonical  vengeance,  which 
shall  not  be  relaxed  until  he  shall  have  made  satisfaction  at 
the  discretion  of  his  diocesan,  and  taken  an  oath  that  he  will 
not  do  the  like  again.  Saving  the  privileges  of  our  lord  the 
king  in  this  behalf  (^)." 

Which  saving  (Mr.  Johnson  says)  entirely  defeated  the  con- 
stitution. And  in  the  former  constitution  there  is  also  a  saving 
for  such  causes  as  are  allowed  by  law  (A). 

But  if  those  savings  had  not  been  expressed,  vet  it  is  certain 
that  the  constitution  could  not  have  altered  the  law  of  the  land 
in  this  respect  And  it  is  well  known  that  the  kings  of  Eng- 
land in  all  ages  have  asserted  a  right  to  employ  what  subjects 
they  pleased,  of  the  clergy  as  well  as  laity,  in  any  post  of  civil 
government;  and,  in  fact,  very  many  clergymen  have  been 
chancellors,  treasurers,  and  even  chief  justices  of  the  King's 
Bench,  and  consequently  must  have  sate  judges  in  cases  of  life 
and  death  (»). 

[^"  Where  a  petition  was  made  that  an  ecclesiastical  person 
should  not  be  chancellor,  treasurer,  clerk  of  the  privy  seal, 
baron  of  the  exchequer,  chamberlain  of  the  exchequer,  comp- 
troller, &c.,  the  king  answered,  that  he  will  do  as  he  thinks 

rit  is  worthy  of  observation  that  all  the  chancellors  of  Eng- 
lana,  from  the  time  of  Becket  to  Wolsey,  were  either  civilians 
or  ecclesiastics.    Walter  de  Merton  (i),  so  justly  celebrated  as 

(/)  Othobon,  Athon,  91.  (j)  [2  Rol.  221, 1.  5.J 

!(g)  Athon,  89.  (k)  [See  Callfflf^  prtliminaiy  re- 
ft) Johnson's  Othob. ;  Athon,  91.  marks. — £d.] 
0  [1  BL  Comm.  c.  17.] 
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the  founder  of  the  collegiate  system  in  the  universities  of  this 
country,  was  bred  to  the  law,  and  was  several  times  chancellor 
during  the  troubled  reign  of  Henry  the  Third,  before  the  close 
of  which  he  became  Bishop  of  Rochester.  The  last  bishop  who 
has  filled  this  high  office  was  Dr.  Williams,  Bishop  of  Lincoln 
and  Dean  of  Westminster,  and  afterwards  Archbishop  of  York. 
This  prelate  held  the  great  seal  from  1621  to  1625.  One  of 
the  negotiators  for  the  Treaty  of  Utrecht  was  the  Bishop  of 
Bristol,  the  last  precedent  which  our  history  affords  for  the  em- 
ployment of  a  prelate  in  diplomatic  services. — Ed.] 

And  by  the  statute  o(  Articuli  cleriy  9  Edw.  2,  st.  1,  c.  8,  it 
is  complained  as  foUoweth  :  "  The  barons  of  the  king's  exche- 
quer claiming  by  their  privilege,  that  they  ought  to  make  an- 
swer to  no  complainant  out  of  the  same  place,  extend  the  same 
privilege  unto  clerks  abiding  there,  called  to  orders  or  unto 
residence,  and  inhibit  ordinaries  that  by  no  means,  or  for  any 
cause,  so  long  as  they  be  in  the  exchequer,  or  in  the  king's 
service,  they  shall  not  call  them  to  judgment."  Unto  which  it 
is  answered :  ''  It  pleaseth  our  lord  the  king,  that  such  clerks 
as  attend  in  his  service,  if  they  offend,  shall  be  corrected  by  their 
ordinaries,  like  as  other;  but  so  long  as  they  are  occupied  about 
the  exchequer,  they  shall  not  be  bound  to  keep  residence  in 
their  churches.  This  is  added  of  new  by  the  council :  The 
king  and  his  ancestors,  since  time  out  of  mind  have  used,  that 
clerks  which  are  employed  in  his  service,  during  such  time  as 
they  are  in  service,  shall  not  be  compelled  to  keep  residence  in 
their  benefices ;  and  such  things  as  be  thought  necessary  for  the 
kins  and  commonwealth,  ou^ht  not  to  be  said  to  be  prejudicial 
to  the  liberty  of  the  church.' 

So  long  as  they  are  occupied  about  the  Exchequer^ — And 
the  Court  of  Exchequer  may  grant  a  prohibition  to  the  ordi- 
nary, for  any  that  ought  to  have  the  privilege  of  the  exchequer, 
where  the  court  may  give  the  party  remedy,  or  where  a  suit 
dependeth  in  the  Court  of  Exchequer  for  the  same  cause ;  or 
where  the  king's  service,  which  is  the  cause  of  the  privilege,  is 
hindered  by  the  suit  before  the  ordinary :  as  for  non-residence^ 
during  the  time  that  he  gave  his  necessary  attendance  in  the 
exchequer  for  the  king's  service  (/). 

Added  of  new  by  the  King's  Council,'] — That  is,  by  the 
common  council  of  the  realm,  as  it  is  termed  in  original  writs, 
and  in  other  legal  records,  and  so  it  is  taken  in  other  acts  of 
parliament,  and  in  the  preamble  to  the  same  Articuli  Cleri(m). 

That  Clerks  which  are  employed  in  his  Service,'] — This 
branch  is  general,  and  not  limited  (as  the  former  is)  to  the  pri- 
vilege of  the  exchequer ;  but  extendeth  to  any  other  service  of 
the  King  for  the  commonwealth:  as  if  he  be  employed  as  an 

(0  2  iDBt.  624.  (m)  Ibid. 
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ambassador  into  any  foreign  nation,  or  the  like  service  for  the 
king,  which  is  (as  it  is  here  said)  for  the  commonwealth,  which 
ever  must  be  preferred  before  the  private  (n). 

[[But  notwithstanding  the  Articuli  Cleriy  9,  the  goods  of 
ecclesiastical  persons  may  be  taken  for  issues  or  other  dues  to 
the  king(o). — Ed.] 

Ecclesiastical  persons  have  this  privilege^  that  they  ought  Notboondio  • 
not  in  person  to  serve  in  war;  [[for  militans  Deo  ne  implicet  *^*^^^' 
se  negotiis  seculaTibusip)^ 

By  the  statute  of  62  Hen.  3,  c.  10,  "  For  the  toums  of  Not  brand  to 
sheriffs,  it  is  provided,  that  archbishops,  bishops,  nor  any  re-  i^^o7l^. 
ligious  men  or  women,  shall  not  need  to  come  thither,  except 
their  appearance  be  specially  required  thereat  for  some  other 
cause.*' 

The  Toums  of  Sheriffs.'] — Nor  consequently  are  they  bound 
to  appear  at  the  leet,  or  view  of  frankpledge  (j). 

Nor  any  religious  Men."] — Men  of  Religion,  in  the  proper 
sense,  are  taken  for  those  that  are  regulars,  as  being  professed 
in  some  of  the  religious  orders,  as  allots,  priors,  and  the  like ; 
but  ecclesiastical  persons  that  are  seculars,  that  is,  who  do  not 
live  under  the  rules  of  any  of  the  religious  orders,  as  bishops, 
deans,  archdeacons,  prebends,  parsons,  vicars,  and  such  like, 
are  also  within  this  act  (r). 

Shall  not  need  to  come  thither^ — That  is,  they  are  not  com- 
pellable to  come,  but  left  to  their  own  liberty.  And  if  any  man 
be  grieved  in  any  thing  contrary  to  the  purview  of  this  statute, 
he  shall  have  an  action  grounded  upon  the  statute  for  his  re- 
medy and  relief  therein  {s). 

Except  their  Appearance  he  specially  reauired  thereat  for 
some  other  Cause!] — As  to  be  a  witness,  or  tne  like  (0« 

II.  Not  to  he  arrested  in  attending  Divine  Service,  and  other 

Privileges. 

By  the  50  Edw.  3,  c.  5,  it  is  enacted  as  follows  :  '*  Because  Not  to  be 
that  complaint  is  made  by  the  clergy,  that  as  well  divers  priests,  JfjJJJSl^i. 
bearing  tne  sacrament  to  sick  people,  and  their  clerks  witn  them,  vine  scrrice. 
as  divers  other  persons  of  holy  church,  whilst  they  attend  to 
divine  services  in  churches,  churchyards,  and  other  places  de- 
dicate to  God,  be  sundry  times  taken  and  arrested  by  authority 
royal,  and  commandment  of  other  temporal  lords,  in  offence  of 
God  and  of  the  liberties  of  holy  church,  and  in  disturbance 
of  divine  services  aforesaid;  the  king  granteth  and  defendeth, 
upon  grievous  forfeiture,  that  none  do  the  same  from  hence- 
forth :  so  that  collusion  or  feigned  cause  be  not  found  in  any 
of  the  said  persons  of  holy  church  in  this  behalf." 

(n)  2  Inst.  624.  (r)  2  Inst  121. 

[o)ir2  Inst  627.]  (s)  2  Inst  121, 122. 

p)|[2  Inst.  4.]  (0  2  Inst  121. 
[q)[2  Inst  4. 
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And  by  the  1  Ric.  S,  c.  15,  it  is  thus  further  enacted:  ''Be- 
cause that  prelates  do  complain  themselves,  that  as  well  bene- 
ficed people  of  holy  church,  as  other,  be  arrested  and  drawn 
out  a^  well  of  cathedral  churches,  as  of  other  churches  and 
their  churchyards,  and  sometimes  whilst  they  be  intended  to 
divine  services,  and  also  in  other  places,  although  they  be 
bearing  the  body  of  our  Lord  Jesus  Christ  to  sick  persons,  and 
so  arrested  and  drawn  out,  be  bound  and  brought  to  prison^ 
against  the  liberty  of  holy  church  ;  it  is  ordained,  that  if  any 
minister  of  the  king  or  other,  do  arrest  any  person  of  holy 
church  by  such  manner,  and  thereof  be  duly  convict,  he  shall 
have  imprisonment,  and  then  be  ransomed  at  the  king's  will, 
and  make  gree  to  the  parties  so  arrested:  provided,  that  the  said 
people  of  holy  church  shall  not  hold  them  within  the  churches 
or  sanctuaries  by  fraud  or  collusion  in  any  manner." 

And  their  Clerks  tDith  them.^  —  By  this  it  appears  that  the 
clerk  who  is  assistant  may  have  this  privilege  (t<). 

Whilst  they  attend  to  Divine  Serviced]  —  It  hath  been  ad- 
judged upon  this,  that  in  going,  continuing,  and  returning, 
to  celebrate  divine  service,  the  priest  ought  not  to  be  arrested, 
nor  any  who  aid  him  in  it  (x). 

jBy  Authority  Royal,']  — But  this  extendeth  only  to  cases 
betwixt  party  and  party,  and  not  to  cases  wherein  the  public 
peac^  is  concerned,  which  are  between  the  king  and  the  party; 
and  therefore  a  person  may  be  apprehended  going  to  or  return- 
ing from  divine  service,  by  a  warrant  from  a  justice  of  the  peace, 
it  being  for  a  breach  of  the  peace,  and  for  the  king ;  and  so  in 
like  cases  (y). 

Thus,  in  the  case  of  Pit  v.  Webley,  E.,  1 1  Jac.  1  (z),  Pit 
had  a  warrant  from  a  justice  of  the  peace,  and  served  it  upon 
Webley,  as  he  was  coming  from  church  from  sermon,  upon  a 
week  day.  Whereupon  Webley  libelled  against  him  in  the 
spiritual  court ;  and  Fit  moved  K)r  a  prohibition,  and  framed 
the  suggestion  upon  these  statutes,  which  prohibit  arrests  in 
time  of  divine  service,  and  in  going  and  returning  to  and  from 
the  church.  But  it  was  said  that  those  statutes  are  where  the 
matters  are  betwixt  one  common  person  and  another,  but  not 
where  it  concerns  the  king  and  a  common  person,  as  here  it 
did,  this  arrest  being  made  at  the  king's  suit  And  to  this 
opinion  the  court  seemed  to  incline,  and  that  there  was  just 
cause  for  a  prohibition.  But  further  day  being  given,  the  par-' 
ties  in  the  mean  while  agreed. 

Against  the  Liberties  of  Holy  Church,] — By  which  it  ap- 
pears that  these  statutes  are  but  an  affirmance  of  the  common 
law,  and  in  maintenance  of  the  liberties  of  holy  church  (a). 

And  thereof  be  duly  convict.] — The  party  grieved  may  have 

(tf)  Degge,  p.  1,  0. 11.  (z)  Cro.  Jac.  321. 

(j)  12  Co.  100;  8  BulaU  78.  (a)  12  Co.  100. 

(y)  Wats.  c.  34. 
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an  atdon  upon  the  statute ;  for  when  any  thing  is  prohibited 
by  an  act^  although  the  act  doth  not  give  an  action^  yet  action 
lieth  upon  it  (ft). 

And  if  an  arrest  be  made  contrary  to  these  statutes,  ahd  the 
person  arresting  doth  presently  discharge  the  person  arrested 
upon  pretence  of  ignorance,  or  the  like,  this  will  not  excuse 
the  contempt  in  making  the  arrest  (e). 

However,  if  such  undue  arrest  be  made,  the  arrest  is  good ; 
so  that  if  a  rescous  be  made,  and  thereby  any  person  killed, 
the  killing  is  murder  (d). 

And  Dr.  Watson  says,  he  that  doth  offend  against  the  afore- 
said statutes,  may  not  only  be  fined  in  the  temporal  court,  but 
also  may  be  excommunicated  by  the  ecclesiastical  judge,  and 
condemned  in  costs  {e), 

[[By  the  common  law,  eundo,  morando  aui  redeundo  from  di- 
vine service,  he  cannot  be  arrested  (/).    See  ante,  p.  266.— 

Ed.3 

By  the  statute  13  Edw.  1,  st.  4,  it  is  thus  enacted:  ^*  For  LayiMvio- 
laying  violent  hands  on  a  clerk,  it  hath  been  granted,  that  it  ou  a  ci«k. 
shall  be  tried  in  a  spiritual  court,  when  money  is  not  demanded, 
but  a  thing  done  for  punishment  of  sin.    And  hereof  the  spi* 
ritual  judge  shall  have  power  to  take  knowledge  notwithstand- 
ing the  kind's  prohibition.*^ 

And  by  the  9  Edw.  2,  c.  S,  **  If  any  lay  violent  hands  on  a 
olerk,  amends  for  the  peace  broken  shall  be  before  the  king, 
and  for  the  excommunication  before  a  prelate,  that  penance 
corporal  may  be  enjoined ;  which  if  the  offender  will  redeem 
of  his  own  good  will,  by  giving  money  to  the  prelate,  or  to  the 

Earty  grieved,  it  shall  be  required  before  the  prelate,  and  the 
ing's  prohibition  shall  not  lie."  PThough  it  be  for  ignorance, 
and  he  is  afterwards  discharged,  he  may  be  sued  for  it  in  the 
ecclesiastical  court,  and  shall  pay  costs  (^). — Ed.^ 

£ay  violent  Hands.] — A  prohibition  having  been  granted, 
where  a  clerk  libelled  against  another  in  the  spiritual  court, 
for  that  he  beat  him,  or  at  leastwise  assaulted  him  with  a  bill, 
and  would  have  stricken  him,  and  called  him  goose,  and  wood- 
cock, and  many  such  words ;  the  court  held,  that  die  prohibi- 
tion did  well  lie :  for  although  for  the  laying  violent  hands  on 
a  clerk,  the  suit  ought  to  be  in  the  spiritual  court,  yet  for  an 
assault  only,  the  suit  ought  to  be  at  the  common  law  (h). 

So  also  where  a  prohibition  was  granted  to  stay  process  in 
the  spiritual  court  against  one,  who,  seeing  an  assault  made 
upon  his  servant  by  a  clerk,  came  in  aid  of  his  servant,  and 
laid  his  hands  peaceably  upon  the  clerk ;  Gawdy,  Chief  Jus- 
tice, held,  that  this  case  was  out  of  these  statutes,  because  the 


!: 


6)  12  Co.  100.  (g)  [2  Bulst.  72,  cited  by  Comyns 

c)  Wats.  cb.  34.  in  ms  Digest,  tit.  Ecclesiastical  Per- 

(d)  Ibid.  sons,  (D),  Wbat  Privileges  belong  to 

(e)  Ibid.  Ecclesiastical  Persons.] 
If)  [12  Co.  100;  2  Bulft.  72.}  (A)  Cro.  £1. 753. 
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party  had  good  cause  to  beat  the  clerk :  and  the  prohibition 
stood  (i). 

So  also,  if  a  clergyman  be  arrested  by  process  of  law,  he 
cannot  for  this  sue  in  the  ecclesiastical  court  ( /). 

The  Amends  for  the  Peace  broken  shall  be  before  the  KingJ] 
— If  the  clerk  sue  in  Court  Christian  for  damages  for  the  bat- 
tery, he  is  in  case  of  prcemunire ;  for  in  that  case  the  eccle- 
siastical judge  ought  to  proceed,  ex  officio,  only  to  correct  the 
sin  (A). 

And  though  he  do  not  directly  sue  for  such  damages  there, 
yet,  if  a  man  is  excommunicate  for  laying  violent  hands  on  a 
clerk,  and  the  spiritual  court  deny  absolution  till  amends  be 
made  to  the  party  for  the  battery,  a  prohibition  will  be 
granted  (Z). 

And  for  the  Excommunication  before  a  Prelate."] — This  is 
the  known  punishment  assigned  to  that  crime  by  the  canon 
law,  to  which  the  practice  of  the  Church  of  England  has  been 
conformable,  both  before  and  since  the  Reformation  (m). 

It  shall  be  required  before  the  Prelate,  and  the  King's 
Prohibition  shall  not  lieT] — Or  in  case  the  money  for  re- 
deeming of  penance  is  sued  for  in  the  spuritual  court,  and  a 
prohibition  is  granted  by  the  temporal,  then  a  writ  of  consulta- 
tion is  provided  for  relief  of  the  party  (n). 
Shall  have         He  tliat  is  within  orders  hath  a  privilege,  that  albeit  he  have 
cie5y"mow'  had  the  privilege  of  his  clergy  for  a  felony,  he  may  have 
than  once.      }|is  clergy  aftcrwards  again,  and  so  cannot  a  layman  :  and  he 
that  is  within  orders,  and  hath  his  clergy  allowed,  shall  not  be 
branded  in  the  hand.     And  these  privileges  are  given  by  act 
of  parliament  (o). 

rBy  s.  6  of  7  &  8  Geo.  4,  c.  27,  the  benefit  of  clergy  is 
abolished  in  all  cases  of  felony. — Ed.]] 

And  although  a  clergyman  in  orders  shall  not  be  burnt  in 
the  hand,  yet  after  his  discharge  given  by  the  court,  he  shall 
have  the  same  privilege  as  if  he  had  been  burnt  in  the  hand; 
and  therefore  shall  not  be  drawn  in  question  in  the  ecclesias- 
tical court,  to  deprive  him,  or  inflict  any  ecclesiastical  censure 
upon  him  (p).  TSee  title  Benefit  Of  CleCffgO 
Exempted  Such  as  be  wittiin  orders  of  the  ministry,  or  clergy,  cannot 

o?  jariM.*°'  be  empannelled  as  jurors  (q). 

Cannot  b«  an      It  sccms  to  be  agreed,  that  a  person  in  holy  orders  cannot 

Approver.      ^  ^^  approvcr ;  because  it  is  a  rule,  that  no  member  of  the 

clergy  can  sue  any  appeal  whatsoever  in  a  matter  or  cause  of 

deatn  (r). 

M«y  Mooter.      A  clergyman  being  an  appellant,  the  defendant  cannot  wage 

Btftei!  "^  (i)  Cro.  El.  655.  (o)  2  Inst.  637 ;  2  H.  H.  389. 

0)  2  Inst.  492.  (p)  2  H.  H.  389. 

(k)  Ibid.  (g)  Lamb.  Just.  396;    Beeeher't 

(0  Gibs.  9i  case,  4  Leon.  190. 

m)  Ibid.  (r)  2  Haw.  205. 

n)  Ibid. 


{; 
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his  battel ;  but  the  clerk  being  appellant  may  counterplead  the 
wager  of  battel^  and  compel  the  appellee  to  put  himself  upon 
his  country  (s). 

r  Wager  of  battle  is  abolished  by  59  Geo.  3,  c.  42,  as  wager 
of  law  is  by  3  &  4  Will.  4,  c.  4^(0.— Ed.1 

By  the  9  Hen.  3,  c.  14,  ^*  No  man  of  the  church  shall  be  shuii  not  be 
amerced  after  the  quantity  of  his  spiritual  benefice,  but  after  his  5JJ*QoJn'u" 
lay  tenement  and  after  the  quantity  of  his  offence."  **'Ji  BwSlflce 

Amerced.'] — Here  appeareth  a  privilege  of  the  church,  that 
if  an  ecclesiastical  person  be  amerced  (though  amerciaments 
belong  to  the  king)  yet  he  shall  not  be  amerced  in  respect  of 
his  ecclesiastical  promotion  or  benefice,  but  in  respect  of  his 
lay  fee,  and  according  to  the  quantity  of  his  fault,  which  is  to 
be  afieered  («). 

BenejiceJ\ — Benefice  is  a  large  word,  and  is  taken  for  any 
ecclesiastical  promotion,  or  spiritual  living  whatsoever  (t;). 

Lay-tenement,] — And  if  a  spiritual  person  be  amerced  above 
the  quantity  of  his  lay-tenement,  he  shall  have  a  writ  to  pro- 
hibit the  levying  of  it  (a:). 

[[By  1  &  2  Vict.  c.  1()6,  s.  36,  it  is  enacted,  "  That  from  and  widow  of 
after  the  decease  of  any  spiritual  person  holding  any  benefice  Pe^f  may* 
to  which  a  house  of  residence  is  annexed,  and  in  which  he  shall  [jJJ*^^  ^^ 
have  been  residing  at  the  time  of  his  decease,  it  shall  be  lawful  RetideDce  for 
for  the  widow  of  such  spiritual  person  to  occupy  such  house  Jc.*  Monihi, 
for  any  period  not  exceeding  two  calendar  months  after  the 
decease  of  such  spiritual  person,  holding  and  enjoying  there- 
with the  curtilage  and  garden  belonging  to  such  house." — Ed.]] 

By  the  1   Edw.  3,   st  2,  c.  10,   '' Whereas  archbishops,  Howfkrrab- 
bishops,  abbots,  priors,  abbesses  and  prioresses,  have  been  sore  iJSi  ©r  s^r- 
ffrieved  by  the  requests  of  the  king  and  his  progenitors,  which  ^jj«  ^  »»>e 
have  desired  them  by  great  threats,  for  their  clerks  and  other     "'* 
servants,  for  great  pensions,  prebends,  churches,  and  corrodies, 
so  that  they  could  nothing  give  nor  do  to  such  as  had  done 
them  service,  nor  to  their  friends,  to  their  great  charge  and 
damage ;  the  king  granteth,  that  from  henceforth  he  will  no 
more  such  things  desire,  but  where  he  ought." 

But  where  he  ought,"] — For,  of  common  right,  the  king,  as 
founder  of  archbishoprics,  bishoprics,  and  many  reli^ous 
houses,  had  acorrody,  or  a  pension,  in  the  several  foundations ; 
a  corrody,  for  his  vadelets,  who  attend  them ;  and  a  pension, 
for  a  chaplain,  such  as  he  should  specially  recommend,  till  the 
respective  possessor  should  promote  him  to  a  competent  bene- 
fice (y). 

If  any  ecclesiastical  person  shall  be  in  fear  or  doubt,  that 
his  goods  or  chattels  or  beasts,  or  the  goods  of  his  farmer, 

(s)  2  Haw.  427.  {x)  Gibs.  13 ;  Mag.  Cart  c.  14 ; 

[t)  [See  Stephen  on  Pleading,  85.]  Reg.  f.  184  b. 
u)  2  Inst  29.  G)  ^il>^  l^- 

«)  Ibid. 
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should  be  taken  by  the  ministers  of  thd  king,  for  the  business 
of.  the  king,  he  may  purchase  a  protection  («). 

No.  demean  or  proper  cart  for  the  necessary  use  of  any  eccle- 
siastical person,  ought  to  be  taken  for  the  king's  Carriage ;  but 
they  are  exempted  by  the  ancient  law  of  England  frott  any 
such  carriage :  and  this  was  an  ancient  privilege  belonging  to 
holy  church  (a). 

But  there  is  no  special  exemption  in  the  yearly  mutiny  actsi 
for  clergymen,  in  respect  of  the  soldiers*  carriages. 

[[And  by  the  latest  statute  on  this  subject,  c.  81  of  9  Geo.  4, 
it  is  enacted  as  follows  i 

[Sect.  ZS,  **  That  if  any  person  shall  arrest  any  clergyman  upon 
any  civil  process,  while  he  shall  be  performing  divine  service,  or 
shall,  with  the  knowledge  of  such  person,  be  going  to  perform  the 
same,  or  returning  from  the  performance  thereof,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and  being  ccmvicted 
thereof,  shall  suffer  such  punishment,  by  fine  or  imprisonment,  or 
by  both,  as  the  court  shall  award." — Ed.] 
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III.  Sheriff  cannot  levy  of  his  ecclesiastical  Goods,  and  as  to 

Distresses. 

If  a  person  be  bound  in  a  recognizance  in  the  chancery  or 
other  court,  and  he  pay  not  the  sum  at  the  day ;  by  the  com- 
mon law,  if  the  person  had  nothing  but  ecclesiastical  goods, 
the  recognizee  could  not  have  had  a  levari  facias  to  the  sheriff 
to  levy  the  same  of  these  goods,  but  the  writ  ought  to  be 
directed  to  the  bishop  of  the  diocese  to  levy  the  same  of  his 
ecclesiastical  goods  {b).  And  an  attachment  will  go  against 
the  chancellor  for  not  returning  it  (c).  It  has  been  decided, 
that  the  assignees  under  an  insolvent  act  are  not  entitled  to 
demand  and  receive  the  profits  of  an  ecclesiastical  benefice, 
which  have  accrued  subsequent  to  the  assignment,  nor  can  they 
maintain  an  action  for  the  same,  though  included  in  the  sche- 
dule of  the  insolvent  (d). 

In  an  action  brought  against  a  person,  wherein  a  capias  lieth 
(for  example,  an  account),  the  sheriff  returns  that  he  is  a  clergy^ 
man  beneficed  having  no  lay  fee  in  which  he  may  be  sum- 
moned ;  in  this  case  the  plaintiff  cannot  have  a  capias  to  the 
sheriff  to  take  the  body  of  the  person,  but  he  shall  have  a  writ 
to  the  bishop,  to  cause  the  person  to  come  and  appear.  But 
if  he  bad  returned,  that  he  is  a  clergyman  having  no  lajffee^ 
then  is  a  capias  to  be  granted  to  the  sheriff;  for  that  it  aip- 
peared  not  by  the  return  that  he  had  a  benefice,  so  as  he  might 
be  warned  by  the  bishop  his  diocesan ;  and  no  man  can  be 
exempt  from  justice  (e). 


{i)  2  Inst.  4. 
(a)  2  Inst  35. 

6)  2  Inst.  4. 

c)  1  Wfls.  332. 
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id)  ArhuckU  v.  Oywian^  9  Bdt.  & 
Pal.  921. 

(0  2  Inst  4.  [Seetitfe Mttff^ 
tratCon.] 


M.,  9  Will.,  Moseley  v.  Warlurton  (/).  On  a  fieri  facias  Peiiowof  a 
against  Warburton,  a  fellow  of  Winchester  College,  the  sheriiF  not  a  b^n^ 
returned,  that  he  is  a  clergyman  beneficed  having  no  lay  fee,  ^^^  ^^^^ 
Hereupon,  a  fieri  facias  was  issued  to  the  bishop,  to  levy  the 
same  of  his  ecclesiastical  goods.  The  bishop  sent  his  mandate 
to  the  warden  and  fellows  of  the  college  to  sequester  his  salary. 
They  answer  that  they  have  not  power  to  do  it.  The  bishop 
moved  the  court  to  know  whether  he  might  compel  them  by 
ecclesiastical  censnres.  By  Holt,  Chief  Justice : — If  a  pre- 
bendary hath  a  sole  body,  the  bishop,  upon  a  levari  facias  or  his 
ecclesiastical  goods,  may  sequester  it ;  but  if  he  hath  but  a  body 
aggregate  with  the  dean  and  chapter,  he  cannot  sequest^it.  In 
this  case,  the  profits  of  the  fellowship  are  but  casual  d:  *^ends, 
in  which  before  division  Warburton  hath  no  interest,  so  that 
they  do  not  make  an  estate ;  and  it  seems  in  this  case  War- 
burton  is  not  a  clerk  beneficed,  and  the  bishop  may  return  that 
he  bath  no  ecclesiastical  goods. 

Articuli  Cleri,  9  Edw.  2,  st.  1,  c.  9,  it  is  complained,  that  the  ntttniset  not 
king's  officers,  as  sherifl^  and  other,  do  enter  into  the  fees  of  {hJ^plM^or*" 
the  church  to  take  distresses,  and  sometimes  they  take  the  tbeCharch. 
parson's  beasts  in  the  king's  highway,  where  they  have  nothing 
but  the  land  belonging  to  the  church.    Answer: — The  king's 
pleasure  is,  that  from  henceforth  such  distresses  shall  neither 
be  taken  in  the  king's  highway,  nor  in  the  fees  wherewith 
churches  in  times  past  have  been  endowed ;   nevertheless,  he 
willeth  distresses  to  be  taken  in  possessions  of  the  church 
newly  purchased  by  ecclesiastical  persons. 

Fees  of  the  Church.']  —  That  is,  lands  belonging  to  the 
church  (ff). 

Parsons.'] — Here  parsons  {rectores)  be  named  but  for  ex- 
ample; for  this  lawextendeth  to  other  ecclesiastical  persons  (A). 

Prom  henceforth  such  Distresses  shall  not  be  tahen.] — Not- 
withstanding that  the  king's  ofiicers,  as  sheriffs  and  others,  are 
mentioned  in  the  complaining  part,  yet  Lord  Coke  says,  this 
law  bindeth  not  the  king,  when  he  is  party,  for  any  debt  or 
duty  due  unto  him,  because  the  distress  or  other  process  for 
the  king  is  not  expressly  named  (in  the  enacting  part),  but 
distresses  generally.  And  this  appeareth,  he  says,  by  a  book 
case(i):  A  prior  brought  a  bill  of  trespass  against  the  sheriff  for 
entering  into  his  sanctuary,  that  is,  within  the  circuit  of  the  site 
of  his  priory,  and  took  away  his  beasts.  The  defendant  said, 
that  he  was  sheriff,  and  that  the  prior  lost  issues  in  the  Court 
of  Common  Pleas,  and  a  writ  issued  to  him  to  levy  the  issues, 
and  that  he  entered  into  the  sanctuary  because  he  could  not 
find  a  distress  without.  Whereupon  the  plaintiff  demurred, 
and  judgment  was  given  against  the  plaintiff.    Which  proveth 


(/)  Ld.  Raym.  265 ;  1  Salk.  320 ;        {h)  2  Inst  627. 
[2  Inst  4.1  (t)  27  Ass.  p.  66. 

(g)  Lind.  268. 


that  the  sheriff  in  that  case  could  not  have  returned,  upon  the 

f)rocess  to  him  directed,  that  he  is  a  clerk  beneficed  having  no 
ay  fee  (A).  Nevertheless,  the  words  are,  that  such  distresses 
{(piod  districtianes  hujusmodi)  shall  not  be  taken,  which  mani- 
festly refer  to  the  complaint  preceding. 

Shall  neither  be  taken.] — And  if  they  be  taken,  the  party 
aggrieved  may  have  a  writ  for  his  relief  (/). 

Have  been  endowed.] — This  is  to  be  taken  in  a  large  sense, 
for  here  the  fees  that  they  have  by  reason  of  their  foundation, 
or  bv  reason  of  their  dotation  or  endowment,  are  included  (ni). 

JEndowed.]  —  The  possessions  of  the  church  are  the  en- 
dowment of  the  church,  and  they  are  accounted  as  tenants  in 
dowek-^n). 

Possessions  of  the  Church  newly  purchased  by  ecclesiastical 
Persons,] — Concerning  tasks,  tenths  and  fifteenths  granted  by 
parliament  to  the  king,  the  possessions  of  ecclesiastical  persons, 
which  they  acquired  since  the  20  Edw.  1,  either  by  purchase 
or  act  in  law,  were  chargeable  thereunto ;  but  those  which  they 
had  at  that  time  were  not  charged  therewith.  And  the  reason 
thereof  was  this: — The  pope  (after  the  example  of  the  high 
priest  among  the  Jews,  who  had  of  the  Levites  the  tenth  part 
o{  the  tithe),  claimed  by  pretext  thereof  a  yearly  tenth  part  of 
the  value  of  all  ecclesiastical  livings.  This  portion  or  tribute 
was  by  ordinance  yielded  to  the  pope  in  20  Edw.  1,  and  a 
valuation  then  made  of  the  ecclesiastical  livings  within  this 
realm,  to  the  end  the  pope  might  know,  and  be  answered  of 
that  yearly  revenue,  so  as  the  ecclesiastical  livings,  chargeable 
with  that  tenth  (which  was  called  spiritual)  to  the  pope,  were 
not  chargeable  with  the  temporal  tenths  or  fifteenths  granted 
to  the  king  in  parliament,  lest  they  should  be  doubly  charged ; 
but  their  possessions  acquired  after  that  taxation  were  liable  to 
the  temporal  tenths  or  fifteenths,  because  they  were  not  charged 
to  the  other  (o). 

Newly  purchased.] — In  which  the  temporal  lords  had  a 
right  of  distraining,  which  right  they  ought  not  to  lose,  by  the 
possessions  coming  into  the  hands  of  ecclesiastical  persons. 
For  where  any  burden  real  lieth  upon  any  land  or  place,  the 
thing  itself  passeth  with  its  burden  (/?). 

Purchased.] — Either  to  their  own  use,  or  to  the  use  of  tlie 

church  {q). 

Shall  Doi  b«        If  any  ecclesiastical  person  knowledge  a  statute  merchant 

sutlrtc  Mer.  or  Statute  staple,  or  a  recognizance  in  the  nature  of  a  statute 

SipLr        staple ;  his  body  shall  not  be  taken  by  force  of  any  process 

thereupon  (r). 

[k)  2  iDBt.  627.  (n)  2  Inst.  627.  (g)  Lind,  261. 

/)  Gibs.  15.  (o)  Ibid.  (r)  2  Inst.  4. 

[m)  2  Inat.  627.  (p)  Lind.  268. 


IV.  Freedom  from  Tolls,  ifc. 

Amongst  the  Saxons,  the  lands  of  the  clergy  were  charged  Jjj*  ^^^ 
to  castles,  bridges  and  expeditions  («)•  other  cbtrget 

But  after  the  introduction  of  the  Romish  canon  law,  they  mon'uw. ' 
obtained  exemptions. 

And  Lord  Coke  says,  that  ecclesiastical  persons  ought  to  be 
quit  and  discharged  of  tolls  and  customs,  avirage,  pontage, 
paviage,  and  the  like,  for  their  ecclesiastical  goods ;  and  if  they 
be  molested  therefore,  they  may  have  a  writ  for  their  dis- 
charge (t). 

Which  writ  they  may  have  out  of  the  Chancery  made  of 
course  without  petition  or  motion,  directed  to  the  party  that 
distrains  or  disturbs  them  for  any  of  these  things,  commanding 
them  to  desist ;  and  if  such  writ  be  not  obeyed,  the  cursitor  of 
course  will  make  out  an  alias  and  pluries,  and  if  none  of  these 
will  be  obeyed,  an  attachment  to  arrest  the  party,  and  detain 
him  till  he  obey  {u). 

But  this  and  the  like  are  always  to  be  understood  with  this 
exception,  viz.  provided  that  no  act  of  parliament  hath  ordered 
otherwise. 

Anciently,  indeed,  it  was  held,  that  clergymen  are  not  to  be  JJj|J,'^^^| 
burdened  in  the  general  charges  with  the  laity  of  this  realm,  cbanE^  by 
neither  to  be  troubled  or  incumbered,  unless  they  be  specially  twHuu"' 
named  and  expressly  charged  by  some  statute  (x). 

Thus  Dr.  Godolphin  observes,  that  the  statute  of  hue  and 
cry  charges  the  inhabitants  and  resiants,  but  it  hath  never 
been  taken,  says  he,  that  parsons  and  vicars  are  included,  or 
shall  be  contributory  in  robberies.  In  the  same  statute  are 
watchings,  yet  the  clergy  thereby  are  never  charged.  The 
statute  for  highways  charged  every  householder,  yet  this  hath 
never  been  taken  by  usage  to  charge  the  clergy.  Also,  the 
charge  of  gaols,  the  act  says  all  resiants  shall  pay ;  yet  have 
the  clergy  never  been  charged.  Thus,  where  the  bridge  act 
says,  ail  inhabitants  shall  be  assessed,  it  must  mean  only  all 
such  only  as  are  chargeable  to  pontage  (y). 

But  now  the  contrary  doctrine  prevails,  that  clergymen  are 
liable  to  all  charges  by  act  of  parliament,  unless  they  are  spe- 
cially exempted. 

Thus  they  are,  both  in  respect  of  their  tithes  and  glebes, 
liable  to  contribute  to  watch  and  ward,  to  the  repair  of  the 
highways,  and  may  be  rated  or  taxed  by  the  commissioners  of 
sewers ;  they,  as  well  as  laymen,  are  chargeable  to  the  poor 
maimed  soldiers  or  poor  prisoners,  county  rates,  and  shall  con- 
tribute towards  satisfying  for  a  robbery  committed  within  the 

(«)  Wake's  State  of  the  Ch.  2.  {x)  God.  Rep.  194.  [See  title  €011'* 

(0  2  Inst.  3.  iKICStion.] 

(tt)  Degge,  p.  1,  c.  11.  {y)  God.  Rep.  194, 5» 
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hundred,  and  all  other  public  charges  imposed  by  act  of  par- 
liament. And  this  hatn  been  resolved  upon  debate,  as  Hale, 
Chief  Justice,  said,  before  all  the  judges,  T.,  27  Car.  2,  in  the 
case  of  Webb  v.  Batchelor  (z). 

And  particularly  in  the  case  of  bridges^  the  statute  of  the 
23  Hen.  8,  says,  the  justices  of  the  peace  shall  assess  every 
inhabitant  towards  their  repair ;  by  which  words,  every  inha- 
bitant^ Lord  Coke  says,  all  privileges  of  exemptions  or  dis- 
charges whatsoever  from  contribution  (if  any  were)  are  taken 
away,  although  the  exemption  were  by  act  of  parliament  (a). 

And  in  respect  of  the  highways^  where  the  statutes  direct 
that  the  parishioners  of  etsery  parish  shall  repair,  Mr.  Hawkins 
observes  thereupon,  that  persons  in  holy  orders  are  within  the 
purview  of  these  statutes  in  respect  of  their  spiritual  posses- 
sions, as  much  as  any  other  persons  whatsoever,  in  respect  of 
any  other  possessions  ;  for  the  words  are  general,  and  there  is 
no  kind  of  intimation  that  any  particular  persons  shall  be  ex- 
empted more  than  others  (6). 

[[The  clergy  are  exempted  from  paying  toll  at  turnpike 
gates  when  on  parochial  duty  (c). — Ed.] 


V.  Apparel,  S[*c, 

Apparel.  The  canontcdl  habit  (properly  speaking)  is  that  which  is 

injoined  by  the  canons  of  the  church.  But  in  a  matter  so 
fluctuating  as  that  of  dress,  it  is  impossible  to  lay  down  rules 
for  apparel  in  one  age  which  will  not  appear  ridiculous  in  the 
next.  In  such  case  the  general  rule  can  only  be,  that  clergy- 
men shall  appear  in  habit  and  dress  such^  as  shall  comport 
with  gravity  and  decency,  without  effeminacy  or  affectation. 

The  canons  for  the  habit  of  clergymen  are  chiefly  these 
two  that  follow,  which  for  the  reason  above  mentioned  are  now 
become  matters  only  of  curiosity  and  speculation. 
Apptrei  nn-  By  a  coustitution  of  Archbishop  Stratford,  in  the  year  134S, 
conimtiUoM.  in  *«  ^^»g**  of  ^'"g  Edward  the  Third,  the  outward  habit 
often  shows  the  inward  disposition ;  and  though  the  behaviour 
of  the  clergy  ought  to  be  the  instruction  of  the  laity,  yet  the 
prevailing  excesses  of  the  clergy  as  to  tonsure,  garments  and 
trappings,  give  abominable  scandal  to  the  people ;  because 
such  as  have  dignities,  parsonages,  honourable  prebends  and 
benefices  with  cure,  and  even  men  in  holy  orders,  scorn  the 
tonsure  (wluch  is  the  mark  of  perfection  and  of  the  heavenly 
kingdom)  and  distinguish  themselves  with  hair  hanging  down 
to  their  shoulders,  in  an  effeminate  manner,  and  apparel  them- 
selves like  soldiers  rather  than  clerks,  with  an  upper  jump  re- 


{%)  Wats.  ch.  40;    3  Keb.  255, 
476 ;  1  Ventr.  273 ;  2  Lev.  139. 
(a)  2  Inst  704. 


if))  1  Haw.  204. 

(c)    [The  Turnpike  Acts  att^  3 
Geo. 4,  c.  126;  1  fit 2  WiU. 4, 0.26.] 


markably  Bhort,  with  excessive  wide  or  long  sleeves,  not  cover- 
ing the  elbows,  but  hzuiging  down;  their  hair  curled  and 
powdered,  and  caps  with  tippets  of  a  wonderful  len^h ;  with 
lonff  beards ;  and  rings  on  Uieir  fingers ;  girt  with  girdles  ex- 
ceedingly large  and  costly,  having  purses  enamelled  with  figures 
and  various  sculptures  gilt,  hanging  with  knives  (like  swords) 
in  open  view ;  their  shoes  chequered  with  red  and  green,  ex- 
ceemng  long,  and  variously  indented ;  with  croppers  to  their 
saddles,  and  horns  hanging  at  the  necks  of  their  horses ;  and 
cloaks  furred  on  the  edges,  contrary  to  the  canonical  sanctions, 
so  that  there  is  no  distinction  between  clerks  and  laics,  which 
rendereth  them  unworthy  of  the  privilege  of  their  order :  we 
therefore,  to  obviate  these  miscarriages,  as  well  of  the  masters 
and  scholars  within  the  universities  of  our  province  as  of  those 
without,  with  the  approbation  of  this  sacred  council,  do  ordain, 
that  all  beneficed  men,  those  especially  in  holy  orders,  in  our 
province,  have  their  tonsure  as  comports  with  the  state  of  clergy- 
men ;  and  if  any  of  them  do  exceed  by  going  in  a  remarkably 
short  and  close  upper  garment,  with  long  or  unreasonably  wide 
sleeves,  not  covering  tne  elbow,  but  hanging  down,  with  hair 
undipped,  long  beards,  with  rings  on  their  fingers  in  public 
(excepting  those  of  honour  and  dignity),  or  exceed  in  any  par- 
ticular before  expressed ;  such  of  them  as  have  benefices,  un- 
less within  six  months  time  they  shall  efiectually  reform  upon 
admonition  given,  shall  incur  suspension  from  their  office  ipso 
factOj  and  if  they  continue  under  it  for  three  months,  they 
shall  from  that  time  be  suspended  from  their  benefice  ipso  jure 
without  any  further  admonition ;  and  they  shall  not  be  ab- 
solved firom  this  sentence  by  their  diocesans  till  they  pay  the 
fifth  part  of  one  year's  profit  of  their  benefices  to  be  distri- 
buted to  the  poor.  If  they  be  unbeneficed,  they  shall  be  dis- 
abled from  obtaining  a  benefice  for  four  months.  And  such 
as  are  students  in  the  universities,  and  pass  for  clerks,  if  they 
do  not  efiectually  abstain  from  the  premisses,  shall  be  ipso  facto 
disabled  from  taking  any  ecclesiastical  degrees  or  honours  in 
those  universities,  till  by  their  behaviour  they  give  proof  of 
their  discretion  as  becometh  scholars.  Yet  by  this  constitution 
we  intend  not  to  abridge  clerks  of  open  wide  surcoats,  called 
table  coats,  with  fitting  sleeves  to  be  used  at  seasonable  times 
and  places ;  nor  of  short  and  close  garments,  whilst  they  are 
travelling  in  the  country,  at  their  own  discretion  {d). 

Tonsure^ — This  sijniifieth  sometimes  not  only  the  shaved 
spot  on  the  crown  of  the  head,  but  the  whole  ecclesiastical 
cut,  or  having  the  hair  clipped  in  such  a  fashion  that  the  ears 
might  be  seen,  but  not  the  forehead  (e). 

Surcoats^ — Made  to  save  better  clothes,  especially  in  eating 
and  drinking  at  home  (/)• 

((Q  land.  122;  ^ohns.  Stratf.         (e)  Johns.  Stratf.        (/)  Lind.  124. 
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Appnrd  no-  And  by  the  74th  canon  of  the  Canons  in  the  year  1G08, 
orVooa.*"^**'  archbishops  and  bishops  shall  use  the  accustomed  apparel  of 
their  degrees:  deans,  masters  of  colleges,  archdeacons  and 
prebendaries  in  cathedral  and  collegiate  churches  (being  priests 
or  deacons)  doctors  in  divinity,  law  and  physic,  bachelors  in 
divinity,  masters  of  arts  and  bachelors  of  law,  having  any  ec- 
clesiastical living,  shall  usually  wear  gowns  with  standing  col- 
lars and  sleeves  straight  at  the  hands  or  wide  sleeves,  as  is 
used  in  the  universities,  with  hoods  or  tippets  of  silk  or  sarce- 
net,  and  square  caps.  And  all  other  ministers  shall  also 
usually  wear  the  like  apparel  as  is  aforesaid,  except  tippets 
only.  And  all  the  said  ecclesiastical  persons  above  mentioned 
shall  usually  wear  in  their  journies  cloaks  with  sleeves,  com- 
monly called  priest's  cloaks,  with  guards,  welts,  long  buttons, 
or  cuts.  And  no  ecclesiastical  person  shall  wear  any  coif  or 
wrought  night-cap,  but  only  plain  night-caps  of  black  silk, 
satin,  or  velvet.  In  private  houses,  and  in  their  studies,  the 
said  persons  ecclesiastical  may  use  any  comely  and  scholarlike 
apparel,  provided  that  it  be  not  cut  or  pinked,  and  in  public 
not  to  go  in  their  doublet  and  hose,  without  coats  or  cassocks. 
And  not  to  wear  any  light  coloured  stockings.  Poor  beneficed 
men  and  curates  (not  being  able  to  provide  themselves  long 
gowns)  may  go  in  short  gowns  of  the  fashion  aforesaid. 
The  Band.  Particularly  the  band,  we  may  observe,  is  no  part  of  the 

canonical  habit,  being  not  so  ancient  as  any  canon  of  the 
church.  Archbishop  Laud  is  pictured  in  a  ruff,  which  was 
worn  at  that  time  both  by  clergymen  and  gentlemen  of  the 
law ;  as  also  long  before,  during  the  reigns  of  King  James  the 
First,  and  of  Queen  Elizabeth.  The  band  came  in  with  the 
puritans  and  other  sectaries  upon  the  downfall  of  episcopacy, 
and  in  a  few  years  afterwards  became  the  common  habit  of 
men  of  all  denominations  and  professions ;  which  giving  way 
in  its  turn  was  yet  retained  by  the  gentiemen  of  the  long  robe 
(both  ecclesiastical  and  temporal)  only  because  they  would  not 
follow  every  caprice  of  fashion.  Indeed,  most  of  the  peculiar 
habits,  both  in  the  church  and  in  courts  of  justice^  and  in  the 
universities,  were  in  their  day  the  common  habit  of  the  nation, 
and  were  retained  by  persons  and  in  places  of  importance  only 
as  having  an  air  of  antiquity,  and  thereby  in  some  sort  con- 
ducing to  attract  veneration ;  and  the  same  on  the  other  hand 
in  proportion  do  persuade  to  a  suitable  gravity  of  demeanor; 
for  an  irreverent  behaviour  in  a  venerable  habit  is  extremely 
burlesque  and  ungraceful. 
shoBDiDK  By  Can.  75,  no  ecclesiastical  persons  shall   at  any  time, 

TieioM  Ex-    QtJjer  than  for  their  honest  necessities,  resort  to  any  tavern 
or  alehouses,  neither  shall  they  board  or  lodge  in  any  sudi 
places.    Furthermore,  they  shall  not  give  themselves  to  any 
base  or  servile  labour,  or  to  drinking,  or  riot,  spending  their 
'  time  idly  by  day  or  by  night,  playing  at  dice,  cards,  or  tables, 


cenes. 
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or  any  other  unlawful  game.  But  at  all  times  convenient, 
they  shall  hear  or  read  somewhat  of  the  holy  scriptures,  or 
shall  occupy  themselves  with  some  other  honest  study  or  ex- 
ercise, always  doing  the  things  which  shall  appertain  to  honesty, 
and  endeavouring  to  profit  the  church  of  Goa,  having  always  in 
mind,  that  they  ought  to  excel  all  others  in  purity  of  life,  and 
should  be  examples  to  the  people  to  live  well  and  christianly, 
under  pain  of  ecclesiastical  censures  to  be  inflicted  with  se- 
verity, according  to  the  qualities  of  their  offences. 

Nevertheless,  Lord  Coke  says,  by  the  common  law  of  the  lUereatioiii. 
land,  clergymen  may  use  reasonable  recreations,  in  order  to 
make  them  fitter  for  the  performance  of  their  duty  and  office  (/}. 

And  albeit  spiritual  persons  (he  says)  are  prohibited,  by  the 
canon  law,  to  nunt ;  yet  by  the  common  law  they  may  use  the 
recreation  of  hunting.  And  after  the  decease  of  every  arch- 
bishop and  bishop  (amongst  other  things)  the  king,  time  out  of 
mind,  hath  had  his  kennel  of  hounds,  or  a  composition  for  the 
same  (g). 

The  foundation  of  which  custom  was  this:  it  appeareth  Bbbop'iWui. 
by  many  records,  that  by  the  law  and  custom  of  England,  no 
bishop  could  make  his  will  of  his  goods  or  chattels  coming  of 
his  bishopric,  without  the  king's  licence.  Whereupon  the 
bishops,  that  they  mi^ht  freely  make  tlieir  wills,  yielded  to 
give  to  the  king  after  their  deceases  respectively  for  ever  six 
things :  1 .  Their  best  horse  or  palfrey,  with  bridle  and  saddle. 
S.  A  cloak  with  a  cape.  3.  One  cup  with  a  cover.  4.  One 
bason  and  ewer.  5.  One  ring  of  gold.  6.  Their  kennel  of 
hounds  (A). 

VI.  Punishment  of  Criminous  Clerks. 

[[In  the  form  of  consecration  in  the  Book  of  Common  Prayer 
one  of  the  questions  put  by  the  archbishop  to  the  candicmte 
for  episcopacy,  is :  — 

["  The  Archbishop. — FTill  you  tnaintain  and  set  forward  as  much 
as  $hall  lie  in  you,  quietness,  love  and  peace,  among  all  men ;  and 
such  as  are  unjust,  disobedient  and  criminous,  withm  your  diocese, 
correct  and  punish  according  to  such  authority  as  you  have  by  God^s 
word,  and  as  to  you  shall  be  committed  by  the  ordinance  of  this  realm  ? 

["  Answer. — /  will  do  so,  by  the  help  of  God" 

By  the  1  Hen.  7,  c.  4,  it  shall  be  lawful  to  all  archbishops  Jf icht  bar* 
and  bishops,  and  other  ordinaries  having  episcopal  jurisdiction,  nwd  by*ui« 
to  punish  and  chastise  priests,  clerks,  and  religious  men,  as  jfdgrror 
shall  be  convicted  before  them  by  examination,  and  other  incooUDence. 
lawful  proof  requisite  by  the  law  of  the  church,  of  advoutry, 
fornication,  incest,  or  any  other  fleshly  incontinency,  by  com- 
mitting them  to  ward  and  prison,  there  to  abide  for  such  time 

(/)  2  Inst.  309.  (g)  Ibid.  (A)  Ilnd.  338. 
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as  shall  be  thought  to  their  discretions  convenient  for  the  qua- 
lity and  quantity  of  their  trespass. 

[[But  on  the  9th  of  August^  1840,  was  passed  the  3  &  4 
Vic.  c.  86,  entitled,  "  An  Act  for  better  enforcing  Church  Dis- 
cipline,** and  which,  proclaiming  in  its  preamble  that  the  num- 
ner  of  proceeding  in  causes  for  the  correction  of  clerks  required 
amendment,  repealed  the  foregoing  statute  of  Henry  the  Se- 
venth, (the  continuance  of  which  up  to  the  present  period  was 
not  a  little  extraordinary),  and  then  enacted  as  follows : 

[*'  2,  That,  unless  it  shall  otherwise  appear  from  the  context,  the 
term  'preferment/  when  used  in  this  act,  shall  be  construed  Co 
comprehend  every  deanery,  archdeaconry,  prebend,  canonry,  office 
of  minor  canon,  priest  vicar,  or  vicar  choral  in  holy  orders  (t),  and 
every  precentprship,  treasurership,  sub-deanery,  chancellorship  of 
the  church,  and  other  dignity  and  office  in  any  cathedral  or  col- 
legiate church,  and  every  mastership,  wardenship,  and  fellowship  in 
any  collegiate  church,  and  all  benefices  with  eure  of  souls,  oompre- 
hending  therein  all  parishes,  perpetual  curacies,  donatives,  endowed 

1>ub]ic  chapels,  parochial  chapelries,  and  chapehries  or  districts  be- 
onging  to  or  reputed  to  belong,  or  annei^eq  or  reputed  to  be  an- 
nexed, to  any  church  or  chapel,  and  every  curacy,  lectureship, 
readership,  chaplaincy,  office,  or  plsce  which  requires  the  discharge 


„_  ,  iprehend  , 

and  the  word  *  diocese,*  when  used  in  this  aet,  shall  be  construed  to 
comprehend  all  places  to  which  the  jurisdiction  of  any  bishop  ex- 
tends under  and  for  the  purposes  of  an  act  passed  in  the  second 

year  of  the  reign  of  her  present  Majesty,  intituled,  *  An  Act  to 
abridge  the  holding  of  Benefices  in  Plurality,  and  to  make  better 
Provision  for  the  Residence  of  the  clergy  (A:).* 

["  3.  That  in  every  case  of  any  clerk  in  holy  orders  of  the 
United  Church  of  England  and  Ireland  who  maybe  charged  with 
any  offence  against  the  laws  ecclesiastical,  or  concerning  whom 
there  may  exist  scandal  or  evil  report  as  having  offended  against 
the  said  laws,  it  shall  be  lawful  for  the  bishop  of  the  diocese  withia 
which  the  offence  is  alleged  pr  reported  to  have  been  committed,  on 
the  application  of  any  party  complaining  thereof,  or  if  be  shall 
think  fit  of  his  own  mere  motion,  to  issue  a  commission  under  his 
hand  and  seal  to  five  persons,  of  whom  one  shall  be  his  vicar  gene- 
ral, or  an  archdeacon  or  rural  dean  within  the  diocese,  for  the 
purpose  of  making  inquiry  as  to  the  grounds  of  such  charge  or 


(i)  [All  the  vicars  choral  of  St 
Paul's  are  laymen,  and  so  aie  many  of 
tiiem  in  other  cathedrals  2  these, 
therefore,  it  would  seem,  must  still 
remain  under  the  control  of  the  visi- 
tor. In  1716,  the  dean  and  chapter 
of  York  passed  sentence  of  deprivation 
0n  a  vicar  choral  who  was  in  holy 
orders,  an  appeal  was  nroseouted  to 
the  Archbishop  of  Yors,  as  visitor, 
and  to  the  Court  of  Delegates.    Both 


these  tribunals  confinned  the  original 
sentenceof  thedeauaadohi^ar.  See 

titles  Bsas  aalr  Ctsytsr  and  V^i- 
taUon,  and  printed  CotoliNpie  of  Pro- 
cesses io  the  Regbtry  of  the  High 
Court  of  Delegates  fVom  1609  to 
1823,  p.  45,  n.  801,  BoughUuh  Fker 
Choral  in  York  CuikedraL^EB,'} 

(k)  [See  8. 22  of  this  act,  and  abo 
the  title  Veoiliars.— £d.] 


report :  provided  always,  that  notice  of  the  intention  to  issue  such    <  *  ^£^ 

commission  under  the  hand  of  the  bishop,  containing  an  intimation  — ^ 

of  the  nature  of  the  offence,  together  with  the  names,  addition,  and  WbatNoUce 
residence  of  the  party  on  whose  application  or  motion  such  com-  ^oaiiy^s^'oi. 
mission  shall  be  about  to  issue,  shall  be  sent  by  the  bishop  to  the 
party  accused  fourteen  days  at  least  before  such  commission  shall 
issue. 

["  4.  That  it  shall  be  lawful  for  the  said  commissioners  or  any  Proceediogt 
three  of  them  to  examine  upon  oath,  or  upon  solemn  affirmation  in  muiionen^ 
eases  where  an  affirmation  or  declaration  is  allowed  by  law  instead 
of  an  oath,  which  oath  or  affirmation  or  declaration  respectively 
shall  be  administered  by  them  to  all  witnesses  who  shall  be  ten- 
dered to  them  for  examination  as  well  by  any  party  alleging  the 
truth  of  the  charge  or  report  as  by  the  party  accused,  and  to  all 
witnesses  whom  they  may  deem  it  necessary  to  summon  for  the 
purpose  of  fully  prosecuting  the  inquiry,  and  ascertaining  whether 
there  be  sufficient  primd  facie  ground  for  instituting  further  pro- 
ceedings ;  and  notice  of  the  time  when  and  place  where  every  such 
meeting  of  the  commissioners  shall  be  holden  shall  be  given  in 
writing  under  the  hand  of  one  of  the  said  commissioners  to  the 
party  accused  seven  days  at  least  before  the  meeting ;  and  it  shall 
be  lawful  for  the  party  accused,  or  his  agent,  to  attend  the  pro* 
oeedings  of  the  commission,  and  to  examine  any  of  the  witnesses  ; 
and  all  such  preliminary  proceedings  shall  be  public,  unless,  on  the 
sjpecial  application  of  the  party  accused,  the  commissioners  shall 
direct  that  the  same  or  any  part  thereof  shall  be  private ;  and  when 
such  preliminary  proceedings,  whether  public  or  private,  shall  have 
been  closed^  one  of  the  said  commissioners  shall,  after  due  con- 
sideration of  the  depositions  taken  before  them,  openly  and  publicly 
declare  the  opinion  of  the  majority  of  the  commissioners  present  at 
such  inquirv,  whether  there  be  or  be  not  sufficient  primd  facie 
ground  for  mstituting  further  proceedings. 

[Sect.  5,  **  That  the  said  commissioners  or  any  three  of  them  Report  of 
shall  transmit  to  the  bishop  under  their  hands  and  seals,  the  depo-  1$^^^°^ 
sitions  of  witnesses  taken  before  them,  and  also  a  report  of  the 
opinion  of  the  majority  of  the  commissioners  present  at  such  in- 
quiry whether  or  not  there  be  sufficient  prima  facie  ground  for 
instituting  proceedings  against  the  party  accused ;  and  such  report 
shall  be  filed  in  the  registry  of  the  diocese ;  and  that  if  the  party 
accused  shall  hold  any  preferment  in  any  other  diocese  or  dioceses, 
the  bishop  to  whom  the  report  shall  be  made  shall  transmit  a  copy 
thereof,  and  of  the  depositions,  to  the  bishop  or  bishops  of  such 
other  diocese  or  dioceses,  and  shall  also  upon  the  application  of  the 
party  accused,  cause  to  be  delivered  to  such  party  a  copy  of  the 
said  report  and  of  the  depositions,  on  pa3rinent  of  a  reasonable  sum 
for  the  same,  not  exceeding  two-pence  for  each  folio  of  ninety 
words." 

[Sect.  6.  "  That  in  all  cases  where  proceedings  shall  have  been  Bishop  may 
commenced  under  this  act  against  any  such  clerk,  it  shall  be  lawful  S^'Jcncerby 
for  the  bishop  of  any  diocese  within  which  such  clerk  may  hold  any  ConKot/ 
preferment,  with  the  consent  of  such  clerk  and  of  the  party  com-  ^^^^l^"' 
plaining,  if  any,  first  obtained  in  writing,  to  pronounce,  without  any  ceedingi. 
further  proceedings,  such  sentence  as  th^  said  bishop  shall  think  fit, 
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not  exceeding  the  sentence  which  might  be  pronounced  in  doe 
course  of  law ;  and  all  such  sentences  shall  be  good  and  effectual 
in  law  as  if  pronounced  after  a  hearing,  according  to  the  provisioDs 
of  this  act,  and  may  be  enforced  by  the  like  means  (/)•" 

[Sect.  7.  "  That  if  the  commissioners  shall  report  that  there  is 
sufficient  primd  facie  ground  for  instituting  proceedings,  and  if  the 
bishop  of  any  diocese  within  which  the  party  accused  may  hold  any 
preferment,  or  the  party  complaining  shall  thereupon  think  fit  to 
proceed  against  the  party  accused,  articles  shall  be  drawn  up,  and» 
when  approved  and  signed  by  an  advocate  practising  in  Doctors 
Commons,  shall,  together  with  a  copy  of  the  depositions  taken  by 
the  commissioners,  be  filed  in  the  registry  of  the  diocese  of  sucb 
last-mentioned  bishop ;  and  any  such  party,  or  any  person  on  his 
behalf,  shall  be  entitled  to  inspect  without  fee  such  copies,  and  to 
require  and  have,  on  demand,  from  the  registrar  (who  is  hereby  re- 
quired to  deliver  the  same),  copies  of  such  depositions,  on  pajrment 
of  a  reasonable  sum  for  the  same,  not  exceeding  two-pence  for  each 
folio  of  ninety  words." 

[Sect.  8.  "  That  a  copy  of  the  articles  so  filed  shall  be  forthwith 
served  upon  the  party  accused,  by  personally  delivering  the  same 
to  him,  or  by  leaving  the  same  at  the  residence  house  belonging  to 
any  preferment  holden  by  him,  or  if  there  be  no  such  house*  then 
at  his  usual  or  last  known  place  of  residence ;  and  it  shall  not  be 
lawfid  to  proceed  upon  any  such  articles  until  after  the  expiration 
of  fourteen  days  after  the  day  on  which  such  copy  shall  have  been 
so  served." 

[Sect.  9.  <*  That  it  shall  be  lawful  for  the  said  last-menticmed 
bishop,  by  writing  under  his  hand,  to  require  the  party  to  appear, 
either  in  person  or  bv  his  agent  duly  appointed,  as  to  the  said  party 
may  seem  fit,  before  him  at  anv  place  witliin  the  diocese,  and  at  any 
time  after  the  expiration  of  the  said  fourteen  days,  and  to  make 
answer  to  the  said  articles  within  such  time  as  to  the  bishop  shall 
seem  reasonable ;  and  if  the  party  shall  appear,  and  by  his  answer 
admit  the  truth  of  the  articles,  the  bishop,  or  his  commissary  spe- 
cially appointed  for  that  purpose,  shall  forthwith  proceed  to  pro- 
nounce sentence  thereupon  according  to  the  ecclesiastical  law." 

[Sect.  10.  <*  That  every  notice  and  requisition  to  be  given  or 
made  in  pursuance  of  this  act,  shall  be  served  on  the  party  to  whom 
the  same  respectively  relate  in  the  same  manner  as  is  hereby 
directed  with  respect  to  the  service  of  a  copy  of  the  articles  on  the 
partv  accused." 

[Sect.  11."  That  if  the  party  accused  shall  refuse  or  neglect  to 
appear  and  make  answer  to  the  said  articles,  or  shall  appear  and 
make  any  answer  to  the  said  articles  other  than  an  unqualified  ad- 
mission of  the  truth  thereof,  the  bishop  shall  proceed  to  hear  the 
cause,  with  the  assistance  of  three  assessors,  to  be  nominated  by  the 
bishop,  one  of  whom  shall  be  an  advocate  who  shall  have  practised 
not  less  than  five  years  in  the  court  of  the  archbishop  of  the  province, 
or  a  sergeant  at  law,  or  a  barrister  of  not  less  than  seven  years 
standing,  and  another  shall  be  the  dean  of  his  cathedral  church,  or 

(/)  [Since  the  passing  of  this  act  present  no  opportunity  has  occulted 
this  clause  has  been  on  several  oc-  for  trying  the  whole  machinery  of  the 
casions  carried  into  execution  :  at    statute.— £d.] 
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of  one  of  his  cathedral  churches,  or  one  of  his  archdeacons,  or  his    s  ft  4yiet. 
chancellor ;  and  upon  the  hearing  of  such  cause  the  hishop  shall       ^^^ 
determine  the  same,  and  pronounce  sentence  thereupon  according 
to  the  ecclesiastical  law." 

[Sect.  12.  *'  That  all  sentences  which  shall  be  pronounced  by  any  Sentenee  or 
bishop  or  his  commissary  in  pursuance  of  this  act  shall  be  good  and  firt!^£||°j^ 
effectual  in  law,  and  such  sentences  may  be  enforced  by  the  like  Uw. 
means  as  a  sentence  pronounced  by  an  ecclesiastical  court  of  com- 
petent jurisdiction." 

[Sect.  13,   '*  That  it  shall  be  lawful  for  the  bishop  of  any  dio-  Biihop  may 
cese  within  which  any  such  clerk  shall  hold  any  preferment,  or  if  mom  totb« 
he  hold  no  preferment,  then  for  the  bishop  of  the  diocese  within  ^^^^  j,^^ 
which  the  offence  is  alleged  to  have  been  committed,  in  any  case,  if  p^i!i4. 
he  shall  think  fit,  either  m  the  first  instance  or  after  the  commis* 
sioners  shall  have  reported  that  there  is  sufficient  primd  facie  ground 
for  instittttinff  proceedings,  and  before  the  filing  of  the  articles,  but 
not  afterwaros,  to  send  the  case  by  letters  of  request  to  the  court 
of  appeal  of  the  province,  to  be  there  heard  and  aetermiued  accord- 
ing to  the  law  and  practice  of  such  court :  Provided  always,  that  the  Jodfa  or  ibe 
judge  of  the  said  court  may,  and  he  is  hereby  authorized  and  em-  ^^  oUtn 
powered  from  time  to  time  to  make  any  order  or  orders  of  court  tor  expo. 
for  the  purpose  of  expediting  such  suits  or  otherwise  improving  soiulf  '"^ 
the  practice  of  the  said  court,  and  from  time  to  time  to  alter  and 
revoke  the  same  :   Provided  also,  that  there  shall  be  no  appeal  from  no  Appeal 
any  interlocutory  decree  or  order  not  having  the  force  or  effect  of  ^^J'^^'' 
a  definitive  sentence,  and  thereby  ending  the  suit  in  the  court  of  Pecreef 
appeal  of  the  province,  save  by  the  permission  of  the  judge  of  such 
court  (m)." 

[Sect.  14.  '*That  in  every  case  in  which,  from  the  nature  of  the  Bbtop  em. 
ofGsnce  charged,  it  shall  appear  to  any  bishop  within  whose  diocese  f^ubup^ 
the  party  accused  may  hold  any  preferment,  that  great  scandiJ  is  accDfed  tnm 
likely  to  arise  from  the  party  accused  continuing  to  perform  the  B^lJ!toL^ 
services  of  the  church  while  such  charge  is  under  investigation,  or  ^«  ckorcb, 
that  his  ministration  will  be  useless  while  such  charge  is  pending,     ^ 
it  shall  be  lawful  for  the  bishop  to  cause  a  notice  to  be  served  on 
such  party  at  the  same  time  with  the  service  of  a  copy  of  the 
articles  aforesaid,  or  at  any  time  pending  any  proceedings  before  the 
bishop  or  in  any  ecclesiastical  court,  inhibiting  the  said  party  from 
performing  any  services  of  the  church  within  such  diocese,  from 
and  afler  the  expiration  of  fourteen  days  from  the  service  of  such 
notice,  and  until  sentence  shall  have  been  given  in  the  said  cause : 
Provided  that  it  shall  be  lawful  for  such  party,  being  the  incumbent 
of  a  benefice,  within  fourteen  days  afler  the  service  of  the  said 
notice,  to  nominate  to  the  bishop  any  fit  person  or  persons  to  per- 
form all  such  services  of  the  church  during  the  period  in  which 
such  party  shall  be  so  inhibited  as  aforesaid ;  and  if  the  bishop  shall 
deem  the  person  or  persons  so  nominated  fit  for  the  performance 
of  such  services  he  shall  grant  his  licence  to  him  or  tnem  accord- 
ingly, or  in  case  a  fit  person  shall  not  be  nominated,  the  bishop 

(m)  It    will  be  seen  by  sect  24,  do  all  acts  that  the  bishop  might 

that  where  the  bishop  is  patron  of  o&erwise  do ;  see  note  to  sect  24 : 

the  preferment  of  the  accused  party,  and  see  sect  15,  for  the  power  of  the 

the  archbishop  of  the  province  may  aggrieved  party  to  appeal. — £d.] 
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1  ft  t  VicL    shall  make  such  provision  for  the  service  of  the  church  as  to  hnn 

^'^^       shall  seem  necessary  ;  and  in  all  such  cases  it  shall  belawlbl  ibrthe 

hishop  to  assign  such  stipend,  not  exceeding  the  stipend  requiied 

by  law  for  the  curacy  of  the  church  belonging  to  the  said  paity,  nor 

exceeding  a  moiety  of  the  net  annual  income  of  the  benefice,  as  die 

said  bishop  may  think  fit,  and  to  provide  for  the  payment  of  sudi 

stipend,  if  necessarv,  by  sequestration  of  the  living :  Provided  also, 

that  it  shall  be  lawful  for  the  said  bishop  at  any  time  to  revoke  siwk 

inhibition  and  licence  respectively." 

What  Ap.  [Sect.  15.  *<  That  it  shall  be  lawful  for  any  party  who  shall  think 

^e  by^the   l^mself  aggrieved  by  the  judgment  pronounced  in  the  first  instanoe 

tprierod       by  the  bishop,  or  in  the  court  of  appeal  of  the  province^  to  appeal 

*'^^'  from  such  judgment ;  and  such  appeal  shall  be  to  the  archbishop, 

and  shall  be  heard  before  the  judge  of  the  court  of  appeal  of  the  pro- 

vince,  when  the  cause  shall  have  been  heard  and  determined  in  the 

first  instance  by  the  bishop,  and  shall  be  proceeded  in  in  the  said 

court  of  appeal  in  the  same  manner  and  subject  only  to  the  same 

appeal  as  in  this  act  is  provided  with  respect  to  cases  sent  by  letters 

of  request  to  the  said  court ;  and  the  appeal  shall  be  la  the  Queen 

in  Council,  and  shall  be  heard  before  the  Judicial  Committee  of 

the  Privy  Council  when  the  cause  shall  have  been  heard  and 

termined  in  the  first  instance  in  the  court  of  the  archbishop." 

Archbiibopt        [Scct.  16.    *'  That  evcry  archbishop  and  bish<^  of  the  Unalad 

mMBteti^o?    Church  of  England  and  Ireland,  who  now  is  or  at  any  time  ~ 


the  Privy       after  shall  be  sworn  of  her  Mafe8ty*s  most  honourable  privy 
Membenof    counctl,  shall  be  a  member  of  the  Judicial  Committee  of  the  privy 
Commuue'     council  for  the  purpose  of  every  such  appeal  as  aforesaid ;  and  that 
imtittkp^     no  such  appeal  shall  be  beard  before  the  Judicial  Committee  of  the 
l^A!ct.^*'     privv  council,  unless  at  least  one  of  such  archbishops  or  bishops 
shall  be  present  at  the  hearinff  thereof:  Provided  always,  that  the 
archbishop  or  bishop  who  shall  have  issued  the  commission  herein- 
before mentioned  in  any  such  case,  or  who  shall  have  heard  any 
such  case,  or  who  shall  have  sent  any  such  ease  by  letters  of  request 
to  the  court  of  appeal  of  the  province,  shall  not  sit  as  a  member 
of  the  Judicial  Committee  on  an  appeal  in  that  case." 
Auendancc         [Sect.  17.  ^*  That  it  shall  be  lawful  in  any  such  inquiry  for  any 
and^rodo?'  three  or  more  of  the  commissioners,  or  in  any  such  proceeding  fiir 
tioo  of  Pa.     ihe  bishop,  or  for  any  assessor  of  the  bishop,  or  for  the  judge  of 
Ee"oiDp«Ue7.  the  court  of  appeal  of  the  province,  to  reauire  the  attendanoe  of 
such  witnesses,  and  the  production  of  sucn  deeds,  evidences  or 
writings,  as  may  be  necessary ;  and  such  bishop,  judge,  asaessar, 
and  commissioners  respectively  shall  have  the  same  power  for  these 
purposes  as  now  belong  to  the  Consistorial  Court  and  to  the  Court 
of  Arches  respectively." 
witneiMB  to       [Sect.  18.  **  That  every  witness  who  shall  be  examined  in  pnr^ 
on  0aib!!'and  'uauce  of  this  act  shall  give  his  or  her  evidence  upon  oath,  or  upon 
to  be  liable    solcmu  affirmation  in  cases  where  an  afiirmation  is  allowed  by  Jaw 
raem  for***      instead  of  an  oath,  which  oath  or  affirmation  respectively  shul  be 
Perjory.        administered  by  the  judge  of  the  court  or  his  surroaate^  or  by  the 
assessor  of  the  bishop,  or  by  a  commissioner ;  and  that  every  sudi 
witness  who  shall  wilfully  swear  or  affirm  falsely  shall  be  deemed 
guilty  of  perjury." 
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[Sect  19.  «•  Provided  always,  that  nothing  heremhefare  ecniamed  **^^***' 

ihall  preveni  any  per$<m  fram  instiiuting  as  voluntary  promoter,  or  

from  prosecuting,  in  such  form  and  manner  and  in  suck  court  as  he  Provisions  of 
migfU  have  done  before  the  passing  of  this  act,  any  suit  which,  though  lo^ieifere  with 
inform  criminal,  shall  have  the  effect  of  asserting,  ascertaining,  or  ^*JJ*"sJ{2**' 
establishing  any  civil  right,  nor  to  prevent  the  archbishop  of  the  to  Miabiiah  « 
province  from  citing  any  such  clerk  before  him  in  cases  and  under  ^*^"  *'***'■ 
circumstances  in  and  under  which  such  archbishop  might,  before 
the  passing  of  this  act,  cite  such  clerk  under  and  in  pursuance  of  a 
statute  passed  in  the  twentv-third  year  of  the  reign  of  king  Henry  ^  g^^  ^ 
the  Eighth,  intituled  '  An  Act  that  no  person  shall  be  cited  out  of  e.  o. 
the  diocese  where  he  or  she  dwelleth,  except  in  certain  cases.*  ** 

[Sect.  20.   **  That  every  suit  or  proc^ing  against  any  such  soiu  to  be 
clerk  in  holy  orders  for  any  offence  against  the  laws  ecclesiastical  <^<>.>nnicQced 
shall  be  commenced  within  tfvo  years  after  the  commission  oftlie^gence  w^ 
tn  respect  of  which  the  suit  or  proceeding  shall  be  instituted,  and  not 
afterwards :  Provided  always^  that  whenever  any  such  suit  or  pro-  proviso. 
ceeding  shall  be  brought  in  respect  of  an  offence  for  which  a  oon« 
viction  shall  have  been  obtained  in  any  court  of  common  law,  such 
suit  or  proceeding  may  be  brought  against  the  person  convicted  at 
any  time  within  six  calendar  months  after  such  eonviotion,  although 
more  than  two  years  shall  have  elapsed  since  the  commission  of  the 
offence  in  respect  of  which  aueh  suit  or  proceeding  shall  be  so 
brought.*' 

[Sect.  21.  **  That  the  act  passed  in  the  twenty-seventh  year  of  s7Geo.8,e.44, 
the  reign  of  his  late  majesty  Ring  George  the  Third,  intituled  *  An  Ti^iu^^^ 
Act  to  prevent  frivolous  and  vexatious  suits  in  the  ecclesiastical  *>*!!}  p^^*' 
Gourtsi'  does  not  and  shall  not  extend  to  the  time  of  the  commence-  ror'^certair'^' 
ment  of  suits  or  proceedings  against  spiritual  persons  for  any  of  the  Off«o««^ 
offences  in  the  said  act  named." 

[Sect.  22.  "  That  every  archbishop  and  bishop  within  the  limit  of  Power  or 
whose  province  or  diocese  respectivelv  any  place,  district  or  pre-  and  Biiiiops 
ferment,  exempt  or  peculiar,  shall  be  locally  situate,  shall,  except  •*  *<>  «xempt 
as  herein  otherwise  provided,  have,  use,  and  exercise  all  the  powers  piSatJ^w' 
and  authorities  necessary  for  the  due  execution  by  them  respec-  J*'^^«n»«n*»« 
tively  of  the  provisions  and  purposes  of  this  act,  and  for  enforcing 
the  same  with  regard  thereto  respectively,  as  such  archbishop  and 
bishop  respectively  would  have  used  and  exercised  if  the  same 
were  not  exempt  or  peculiar,  but  were  subject  in  all  respects  to  the 
jurisdiction  of  such  archbishop  or  bishop ;  and  where  any  place, 
district,  or  preferment,  exempt  or  peculiar,  shall  be  locally  situate 
within  the  limits  of  more  than  one  province  or  diocese,  or  where 
the  same,  or  any  of  them,  shall  be  locally  situate  between  the  limits 
of  the  two  provinces,  or  between  the  limits  of  any  two  or  more 
dioceses,  the  archbishop  or  bishop  of  the  cathedral  church  to  whose 
province  or  diocese  the  cathedral,  collegiate,  or  other  church  or 
chapel  of  the  place,  district,  or  preferment  respectively  shall  be 
nearest  in  local  situation,  shall  have,  use  and  exercise  all  the  powers 
and  authorities  which  are  necessary  for  the  due  execution  of  the 
provisions  of  this  act,  and  enforcing  the  same  with  regard  thereto 
respectively,  as  such  archbishop  or  bishop  could  have  used  if  the 
same  were  not  exempt  or  peculiar,  but  were  subject  in  all  respects 
to  the  jurisdiction  of  such  archbishop  or  bishop  respectively,  and 
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the  same,  for  all  the  purposes  of  this  act,  shall  be  deemed  and 
taken  to  be  within  the  limits  of  the  province  or  diocese  of  such 
archbishop  or  bishop ;  provided  that  the  peculiars  belonging  to  any 
archbishoprick  or  bishoprick,  though  locally  situate  in  another  dio- 
cese, shall  continue  subject  to  the  archbishop  or  bishop  to  whom 
they  belong,  as  well  for  the  purposes  of  this  act  as  for  all  other 
purposes  of  ecclesiastical  jurisdiction." 

[Sect.  2S,  "  That  no  criminal  suit  or  proceeding  against  a  clerk 
in  holy  orders  of  the  United  Church  of  England  and  Ireland,  for 
any  ofience  against  the  laws  ecclesiastical  (n),  shall  be  instituted  in 
any  ecclesiastical  court  otherwise  than  is  herein-before  enacted  or 
provided"  (o). 

[Sect.  24.  "  That  when  any  act,  save(p)  sending  a  case  by  letters 
of  request  to  the  court  of  appeal  of  the  province,  is  to  be  done  or 
any  authority  is  to  be  exercised  by  a  bishop  under  this  act,  such  act 
shall  be  done  or  authority  exercised  by  the  archbishop  of  the  pro- 
vince in  all  cases  where  the  bishop  who  would  otherwise  do  the 
act  or  exercise  the  authority  is  the  patron  of  any  preferment  held 
by  the  party  accused"  (a). 

[Sect.  25.  «  That  nothing  in  this  act  contained  shall  be  construed 
to  affect  any  authority  over  the  clergy  of  their  respective  provinces 
or  dioceses  which  the  archbishops  or  bishops  of  England  and  Wales 
may  now  according  to  law  exercise  personally  and  without  process 
in  court ;  and  that  nothing  herein  contained  shall  extend  to  Ire- 
land.'' 

[[It  will  be  seen  by  the  Srd  and  23rd  section  of  the  foregoing 
act,  that  all  ofiences  against  the  laws  ecclesiasticalj  by  a  Clerk 
in  Holy  Orders,  are  henceforth  to  be  proceeded  against  accord- 
ing to  the  regulations  prescribed  by  the  act,  and  in  no  other 


(n)  [Although,  as  will  be  seen  in 
the  next  note,  this  clause  takes  away 
the  visitor's  power  of  punbhing  an 
offence  against  the  general  law  of  the 
chtm:b,  it  would  probably  be  held, 
that  he  would  still  be  able  to  enforce 
the  particular  statutes  of  the  cathe- 
dral subject  to  his  visitation. — Ed.] 

(o)  [This  clause,  according  to  a 
recent  decision,  has  taken  away  any 
power  which  the  ordinary  gui^  visitor 
might  have  possessed  of  depriving  a 
derk  tummarii  et  nne  figura  judicii; 
and  it  was  held  not  to  be  preserved 
by  section  25.  See  the  case  of  The 
Ikan  of  York  v.  Archbishop  of  York 
and  Dr.  Phillimore,  under  title  Visit- 
atiott.  But  see  also  the  case  of  The 
Dean  of  Bath  and  Wells,  Dyer's  Rep. 
278.— Ed.] 

(p)  [See  sect  13,  and  note.  Two 
courses,  then,  it  would  appear,  are 
open  to  a  bishop  who  is  patron  of  the 
preferment  of  tne  accused  clerk.— 1. 
To  send  it  by  letters  of  request  to  the 
court  of  the  province.    2.  To  sub- 


stitute, in  the  first  instance,  what  may 
be  called  ihepersonal  authority  (given 
bv  this  act^,  of  the  archbishop  in  the 
place  of  his  own. — Ed.] 

(q)  [There  does  not  seem  to  be 
any  provision  for  a  case  where  the 
archbishop  is  himself  both  patron  of 
tlie  preferment  and  ordinary  of  the 
party  accused.  The  Court  of  De- 
legates were  not  capable  of  aeceptinff 
letters  of  request,  and  it  is  presumra 
the  Judicial  Committee  of  tne  Privy 
Council  are  in  the  same  condition. 
It  would  appear  therefore,  that  there 
is  a  ^  casus  omissus"  in  this  statute, 
unless  it  be  held  that  as  by  sect.  1 
of  thisactf  the  word  ''bishop''  is  to 
comprehend  "  archbishop,"  tne  arch- 
bishop, when  ordinary  and  patron,  may 
send  the  case  by  letters  of  request  to 
the  judge  of  the  Court  of  Appeal  of 
the  province,  that  is,  send  letters  of 
request  to  his  own  chancellor.  But 
this  would  appear  to  be  a  very  forced 
and  improbable  construction  of  the 
act<->£o.] 
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^  .     way  whatsoever.     The  mode  of  procedure  before  the  pass- 
"~~-       ing  of  this  act  was  by  articles  in  the  diocesan  or  peculiar 
courty  or  by  letters  of  request  to  the  court  of  the  metropolitan. 
-••     Any  person,  it  has  been  held,  may  prosecute  a  clergyman  for  a 
neglect  of  his  clerical  duty.     Nor  have  the  marriage  acts  de- 
■     -  •       prived  the  ordinary  of  the  power  of  correcting  any  of  his  clergy 
who  may  offend  against  the  order  of  the  church  in  publishing 
-\-     banns,  or  solemnizing  matrimony,  in  any  other  manner  than 
that  prescribed  by  law ;  and  also,  as  it  would  seem,  for  refusing 
to  solemnize  a  marriage  after  the  preliminary  conditions  re- 
quired by  the  law  have  been  satisfied  (r). 


[[VII.  As  to  Farming  and  Trafficking  («). 

[[By  1  &  2  Vict.  c.  106  (0^  which  consolidates  the  former 
statutes  on  this  subject,  it  is  enacted  as  follows : — 

[Sect.  28.  "  That  it  shall  not  be  lawful  for  any  spiritual  person  SpiHtaai  Per- 

holdinff  any  cathedral  preferment  or  benefice,  or  any  curacy  or  lee-  jJJJ  JJ^^^J^ 

tureship,  or  who  shall  be  licensed  or  otherwise  allowed  to  perform  tor  Occbp«. 

the  duties  of  any  ecclesiastical  ofiice  whatever,  to  take  to  farm  for  Eu[btyAeret, 

occupation  by  himself,  by  lease,  grant,  words,  or  otherwise,  for  wuhoot  Cob' 

term  of  life  or  of  years,  or  at  will,  any  lands  exceeding  eighty  acres  Buhop,?Dd 

in  the  whole,  for  the  purpose  of  occupying  or  using  or  cultivating  tb«n  not  be- 

the  same,  without  the  permission  in  writing  of  the  bishop  of  the  Vtin,  Dnder 

diocese  specially  siven  for  that  purpose  under  his  hand ;  and  every  L* "•**^  f 

1.  *^..''®  -vi  M,     s.  ^      ^     r  r^i-  4«».  per  Acre. 

such  permission  to  any  spiritual  person  to  take  to  farm  for  the  pur- 
pose aforesaid  any  greater  quantity  of  land  than  eighty  acres,  shall 
specify  the  number  of  years,  not  exceeding  seven,  for  which  such 
permission  is  given;  and  every  such  spiritual  person  who  shall 
without  such  permission  so  take  to  farm  any  greater  quantity  of 
land  than  eighty  acres,  shall  forfeit  for  every  acre  of  land  above 
eighty  acres  so  taken  to  farm  the  sum  of  forty  shillings  for  each 
year  during  or  in  which  he  shall  so  occupy,  use  or  cultivate  such 
land  contrary  to  the  provision  aforesaid." 

[Sect.  29.  <<  That  it  shall  not  be  lawful  for  any  spiritual  person  i^^  Spiriiaai 
iiing  any  such  cathedral  preferment,  benefice,  curacy,  or  lecture-  J^'^  ^'^• 
ship,  or  who  shall  be  licensed  or  allowed  to  perform  such  duties  as  formiDs  ^ 
aforesaid,  by  himself  or  by  any  other  for  him  or  to  his  use,  to  en-  5!"'"**?*l. 

§age  m  or  carry  on  any  trade  or  dealing  for  gain  or  profit,  or  to  engase  in 
eal  in  any  goods,  wares  or  merchandize,  unless  in  any  case  in  to'wu  andii' 
which  such  trading  or  dealing  shall  have  been  or  shall  be  carried  for  Profit  or 
on  by  or  on  behalf  of  any  number  of  partners  exceeding  the  number  ^*'"* 
of  six,  or  in  any  case  in  which  any  trade  or  dealinff,  or  any  share  in 
any  trade  or  dealing,  shall  have  devolved  or  shall  devolve  upon  any 
spiritual  person,  or  upon  any  other  person  for  him  or  to  nis  use, 
under  or  by  virtue  of  any  devise,  bequest,  inheritance,  intestacy. 


(r)  [See  Sir  G.  Lee's  remarks,  2  nefices  cannot  legally  be  members  of 

Lee,  516,  Argar  v.  Holdsworth,  and  a  joint  stock  banlung  company.   Hall 

tbe  learned  judgment  of  Shr  H.  Jen-  v.  Franklin^  3  Mee.  &  W.  259 ;  but 

ner  in  Wynn  ▼.  Daviet  and  Weever,  see  1  Viet  c.  10.1 

1  Curteis,  69.]  U)  TThiB  act  does  not  extend  to 

(<)  [Spiritual  perMns  holding  be-  Irelana ;  sect.  133.] 


ses  ^mntstft  and  liejB(traf  nm  or  t^t  Cltrin?^ 

1  &  8  Viet,    settlement,  marriage,  bankruptcy,  or  insolvency ;  but  in  none  of 
^* '   '       tbe  foregoing  excepted  cases  shall  it  be  lawful  for  such  spiritual 


person  to  act  as  a  director  or  managing  partner,  or  to  carry  on  such 
trade  or  dealing  as  aforesaid  in  person." 
Not  to  extend      [Sect.  30.  "  That  nothing  herein-bcfore  contained  shall  subject 
Penons^en-     ^  ^"y  penalty  Or  forfeiture  any  spiritual  person  for  keeping  a 
ps«ginkecp.  school  OT  seminary,  or  acting  as  a  schoolmaster  or  tutor  or  in- 
of^t  Toi^re,    structor,  or  being  in  any  manner  concerned  or  engaged  in  giving 
of'in"  uSn"**  instruction  or  education  for  profit  or  reward,  or  for  buying  or  sell- 
done/or  any   ing  OT  doing  any  other  thing  in  relation  to  the  management  of  any 
ieiiinji?      ^^^^  school,  seminary,  or  employment,  or  to  any  spiritual  person 
rach  Employ,  whatever,  for  the  buying  of  any  goods,  wares  or  merchandizes,  or 
■efung  any^    articles  of  any  description,  which  shall  without  fraud  be  bought 
thins  tena      with  intent  at  the  buying  thereof  to  be  used  by  the  spiritual  person 
tmiht^fjwe     buying  the  same  for  his  family  or  in  his  household,  and  after  the 
oI?o*£i""^'  buying  of  any  such  goods,  wares  or  merchandizes,  or  articles,  selling 
Manager^&c!  the  Same  again  or  any  parts  thereof  which  such  person  may  not 
fl!  orli^^or    ^^"^  ^^  choose  to  keep,  although  the  same  shall  be  sold  at  an  ad- 
Fire  Aunr-     vanced  price  beyond  that  which  may  have  been  given  for  the  same ; 
orUoyuIf**''  or  for  disposing  of  any  books  or  other  works  to  or  by  means  of 
andaeiiiDf     any  booksellcr  or  publisher;  or  for  being  a  manager,  director, 
fw'tbeUM     partner,  or  .  shareholder  in  any  benefit  society,  or  fire  or  life 
ofbia own      assurancc  society,  by  whatever  name  or  designation  such  society 
'   ^     may  have  been  constituted ;  or  for  any  buying  or  selling  again  for 
gain  or  profit,  of  any  cattle  or  corn  or  other  articles  necessary  or 
convenient  to  be  bought,  sold,  kept,  or  maintained  by  any  spiritual 
person,  or  any  other  person  for  him  or  to  his  use,  for  the  occupa- 
tion, manuring,  improving,  pasturage,  or  profit  of  any  glebe,  de- 
mesne lands,  or  other  lands  or  hereditaments  which  may  be  lawfully 
held  and  occupied,  possessed  or  enjoyed  by  such  spiritual  person^ 
or  any  other  for  him  or  to  his  use  ;  or  for  selling  any  minerals  the 
produce  of  mines  situated  on  his  own  lands ;  so  nevertheless  that 
no  such  spiritual  person  shall  buy  or  sell  any  cattle  or  corn  or  other 
articles  as  aforesaid  in  person  in  any  market,  fair,  or  place  of  public 
sale." 


[^VIII.  Punishments  and  Penalties  under  1  ^  S  Vict. 

c.  106  (5). 
7\ngieMiig       Pit  IS  enacted  by 

ittg.  '  [Sect.  31.  "  That  if  any  spiritual  person  shall  trade  or  deal  in  any 
spMtvaiPcr-  manner  contrary  to  the  provisions  of  this  act,  it  shall  be  lawful  for 
iMtoc'*^^  the  bishop  of  the  diocese  where  such  person  shall  hold  any  cathedral 
nay  he  im-  preferment,  benefice,  curacy,  or  lectureship,  or  shall  be  licensed  or 
for  the  thiid  Otherwise  allowed  to  perform  the  duties  of  any  ecclesiastical  office 
°?'!?  ^*  whatever,  to  cause  such  person  to  be  cited  before  his  chancellor  or 
^  ^  '  other  competent  judge,  and  it  shall  be  lawful  for  such  chancellor  or 

other  judge,  on  proof  in  due  course  of  law  of  such  trading,  to  sus- 

(1)  [It  is  ezpresdy  provided,  that  mode  of  proceeding  to  punish  non- 

Ifois  act  Bhall  not  affect  any  powers  residence  under  tbe  old  law,  before 

tbe  bishop  may  now  have  "^ysta-  any  act  of  parliament  bad  been  passed 

tute,  canon,  usage  or  otherwise  how-  on  tbe  subject,  see  tbe  case  of  PawUt 

soever"  (see  section  132).    For  tbe  v.  Headf  2  Lee,  566.— Eo.] 


pend  such  spiritual  person  for  his  first  offence  for  such  time  not    i  &  s  vkt. 

exceeding  one  year  as  to  such  judge  shall  seem  fit;  and  on  proof  in  f! 

like  manner  before  such  or  any  other  competent  ecclesiastical  judge 
of  a  second  offence  committed  by  such  spiritual  person  subsequent 
to  Bvch  sentence  of  suspension,  such  spiritual  person  shall  for  such 
second  offence  be  suspended  for  such  time  as  to  the  judge  shall  seem 
fit ;  and  for  his  third  offence  be  deprived  €tb  officio  et  heneficto,  and 
thereupon  it  shidl  be  lawful  for  the  patron  or  patrons  of  any  sudi 
cathedra]  preferment,  benefice,  lectureship,  or  office,  to  make  dona- 
tion or  to  present  or  nominate  to  the  same  as  if  the  person  so  deprived 
were  actually  dead ;  and  in  all  such  cases  of  suspension,  the  bishop 
during  such  suspension  shall  sequester  the  profits  of  any  cathedral 
preferment,  benefice,  lectureship,  or  office  of  which  such  spiritual 
person  may  be  in  possession,  and  by  an  order  under  his  hand  direct 
the  application  of  the  profits  of  the  same  respectively,  af\er  deduct- 
ing the  necessary  expenses  of  providing  for  the  due  performance  of 
the  duties  of  the  same  respectively,  towards  the  same  purposes  and 
in  the  same  order,  as  near  as  the  difference  of  circumstances  will 
admit,  as  are  hereinafter  directed  with  respect  to  the  profits  of  a 
benefice  sequestered  in  case  of  non-compliance  after  monition  with 
an  order  requiring  a  spiritual  person  to  proceed  and  reside  on  his 
benefice,  save  tliat  no  part  of  such  profits  shall  be  paid  to  the  spi- 
ritual person  so  suspended,  nor  applied  in  satisfaction  of  a  seques- 
tration at  the  suit  of  a  creditor ;  and  in  case  of  deprivation  the  bishop 
shall  forthwith  give  notice  thereof  in  writing  under  his  hand  to  the 
patron  or  patrons  of  any  cathedral  preferment,  benefice,  lectureship, 
or  office  which  the  said  spiritual  person  may  have  holden  in  the 
manner  hereinafter  required  with  respect  to  notice  to  the  patron  of 
a  benefice  continuing  under  sequestration  for  one  whole  year,  and 
thereby  becoming  void,  and  any  such  cathedral  preferment  or  bene- 
fice shall  lapse  at  such  period  after  the  said  notice  as  any  such  last- 
mentioned  benefice  would,  under  the  provisions  of  this  act,  lapse  : 
Provided  always.  That  no  contract  shall  be  deemed  to  be  void  by  Contract  by 
reason  only  of  the  same  having  been  entered  into  by  a  spiritual  per-  p^l^^f ' 
son  trading  or  dealing,  either  solely  or  jointly  with  any  other  person 
or  persons,  contrary  to  the  provisions  of  this  act,  but  every  such 
contract  may  be  enforced  by  or  against  such  spiritual  person,  either 
solely  or  jointly  with  any  other  person  or  persons,  as  the  case  mav 
be,  in  the  same  way  as  if  no  spiritual  person  had  been  party  to  such 
contract." 

[[Besides  imposing  this  restraint  on  the  farming  and  traflick-    j^J^^ 
ing  of  spiritual  persons,  this  statute  also  empowers  the  bishop  Two  Modes 
to  punisn  the  non-residence  of  incumbents  by  the  adoption  of  {*„^-^,J^po^;i, 
one  of  two  modes  of  procedure  provided  by  it  for  this  pur-  Non-rerf- 
pose. 

ri.  By  a  summary  process  of  monition  and  sequestration; 
2.  By  the  infliction  of  certain  penalties.  In  both  cases  an 
appeal  is  given  from  the  order  of  the  Ushop  to  the  archbishop. 

[[First)  as  to  the  process  by  monition  and  gequestratton,  it 
enacts, 

[Sect.  54.  "  That  in  every  case  in  which  it  shall  appear  to  the  R«iidenee 
bisnop  that  any  spiritual  person  holding  any  b«iefice  witkin  his  ^^^^ 


en- 
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1  8c  3  Vice,   diocese,  and  not  having  a  licence  to  reside  elsewhere  than  in  the 
^' —  house  of  residence  belonging  thereto,  nor  having  any  legal  cause  of 
Moniiion,      exemption  from  residence,  does  not  sufficiently,  according  to  the 
proceedinc     true  meaning  and  intent  of  this  act,  reside  on  such  benefice,  it  shall 
for  PcDaUies.  |,g  lawful  for  such  bishop,  instead  of  proceeding  for  penalties  under 
this  act,  or  for  penalties  incurred  before  the  passing  of  this  act 
under  the  act  of  the  fifty-seventh  year  of  his  majesty  King  George 
Time  to         the  Third,  or  afler  proceeding  for  the  same,  to  issue  or  cause  to  be 
tiUm  iMoe     issued  a  monition  to  such  spiritual  person,  requiring  him  forthwith 
«*  Monuion    to  proceed  to  and  to  reside  on  such  benefice,  and  perform  the 
tarn.  duties  thereof,  and  to  make  a  return  to  such  monition  within  a 

certain  number  of  days  afler  the  issuing  thereof;  provided  that  in 
ever^  such  case  there  shall  be  thirty  days  between  the  time  of 
servmg  such  monition  on  such  spiritual  person,  in  the  manner 
hereinafter  directed,  and  the  time  specified  in  such  monition  for 
the  return  thereto ;  and  the  spiritual  person  on  whom  any  such 
monition  shall  be  served  shall,  within  uie  time  specified  for  that 
purpose,  make  a  return  thereto  into  the  registry  of  the  diocese,  to 
Bi>hop  may  be  there  filed  ;  and  it  shall  be  lawful  for  the  bishop  to  whom  any  such 
til!?n\o  Mo^  return  shall  be  made  to  require  such  return  or  any  fact  contained 
"*ri?ed*b***  therein  to  be  verified  by  evidence  (/);  and  in  every  case  where  no 
Evidencef  such  return  shall  be  made,  or  where  such  return  shall  not  state  such 
reasons  for  the  non-residence  of  such  spiritual  person  as  shall  be 
deemed  satisfactory  by  the  bishop,  or  where  such  return,  or  any  of 
the  facts  contained  therein,  shall  not  be  so  verified  as  aforesaid,  when 
such  verification  shall  have  been  required,  it  shall  be  lawful  for  the 
bishop  to  issue  an  order  in  writing  under  his  hand  and  seal,  requir* 
ing  such  spiritual  person  to  proceed  and  reside  as  aforesaid  within 
thirty  days  after  such  order  shall  have  been  served  upon  him  in 
like  manner  as  is  hereinafter  directed  with  respect  to  the  service  of 
May  proceed  monitions ;  and  in  case  of  non-compliance  with  such  order  it  shall 
to  seqaester.  ^^  lawful  for  the  bishop  to  sequester(tt)  the  profits  of  such  benefice 
until  such  order  shall  be  complied  with,  or  such  sufficient  reasons 
for  non-compliance  therewith  shall  be  stated  and  proved  as  afore- 
said, and  to  direct,  by  any  order  to  be  made  for  that  purpose  under 
his  hand,  and  filed  as  aforesaid,  the  application  of  such  profits, 
af^er  deducting  the  necessary  expenses  of  serving  the  cure,  either 
in  the  whole  or  in  such  proportions  as  he  shall  thmk  fit,  in  the  first 
place  to  the  payment  ot  the  penalties  proceeded  for,  if  any,  and  of 
such  reasonable  expenses  as  shall  have  been  incurred  in  relation  to 
such  monition  and  sequestration,  and  in  the  next  place  towards  the 
repair  or  sustentation  of  the  chancel,  house  of  residence  of  such 
benefice,  or  any  of  the  buildings  and  appurtenances  thereof,  and  of 
the  glebe  and  demesne  lands,  and  in  the  next  place,  where  such 
benefice  shall  be  likewise  under  sequestration  at  the  suit  of  any 
creditor,  then  towards  the  satisfaction  of  such  last-mentioned 
sequestration ;  and  after  the  satisfaction  thereof,  then  and  in  the 
next  place  towards  the  augmentation  or  improvement  of  any  such 
benefice,  or  the  house  of  residence  thereof,  or  any  of  the  buildings 
and  appurtenances  thereof,  or  towards  the  improvement  of  any  of 

(0  [See  a  further  provision  on  this    have  a  priority  over  all  others;  see 
subject  in  section  123.]  section  110.] 

(tt)  [Such  sequestrations   are  to 
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the  glebe  or  demesne  lands  thereof,  or  to  order  and  direct  the  same    i  &  s  vieL 
or  any  portion  thereof  to  be  paid  to  the  treasurer  of  the  governors       *^'  ^^ 
of  the  bounty  of  Queen  Anne,  for  the  purposes  of  the  said  bounty, 
as  such  bishop  shall,  in  his  discretion,  under  all  circumstances, 
think  fit  and  expedient ;  and  it  shall  also  be  lawful  for  the  bishop, 
within  six  months  afler  such  order  for  sequestration,  or  within  six 
months  &(ier  any  money  shall  have  been  actually  levied  by  such 
sequestration,  to  remit  to  such  spiritual  person  any  proportion  of 
such  sequestered  profits,  or  to  cause  the  same  or  any  part  thereof, 
whether  the  same  remain  in  the  hands  of  the  sequestrator  or  shall 
have  been  paid  to  the  said  treasurer,  to  be  paid  to  such  spiritual 
person ;  and  every  such  sequestrator  at  the  suit  of  the  bishop,  is 
hereby  required,  upon  receiving  an  order  under  the  hand  of  such 
bishop,  forthwith  to  obey  the  same ;    and   the  said  treasurer  is 
hereby  authorized  and  required,  upon  receiving  a  like  order  from 
such  bishop,  to  make  such  payment  out  of  any  money  in  his  hands : 
Provided  always,  that  any  such  spiritual  person  may,  within  one  Appeal 
month  afler  service  upon  him  of  the  order  for  any  such  sequestra-  ■**^'JJ*  f** 
tion,  appeal  to  the  archbishop  of  the  province,  who  shall  make  such  to  !he*Ardi- 
order  relating  thereto,  or  to  the  profits  that  shall  have  been  so  *»'»*»<>p* 
sequestered  as  aforesaid,  for  the  return  of  the  same  or  any  part 
thereof  to  such  spiritual  person,  or  to  such  sequestrator  at  the  suit 
of  any  creditor,  (as  the  case  may  be,)  or  otherwise  as  may  appear 
to  such  archbishop  to  be  just  and  proper ;  but  nevertheless  such 
sequestration  shall  be  in  force  during  such  appeal." 

[Sect.  55,   "  That  every   spiritual  person   to  whom  any  such  incimibeDti 
monition  or  order  in  writing  shall  be  issued  as  aforesaid,  who  shall  ResidJnMM 
be  at  the  time  of  the  issuing  thereof  absent  from  his  benefice,  con-  Moaitioo  to 
trary  to  the  provisions  of  this  act,  but  who  shall  forthwith  obey  P*^'***  ***^ 
such  monition  or  order,  and  the  profits  of  whose  benefice  shall  by 
reason  of  such  obedience  not  be  sequestered,  shall  nevertheless  pay 
all  costs,  charges,  and  expenses  incurred  by  reason  of  the  issuing 
and  serving  such  monition  or  order,'  and  that   the  proceedings 
thereon  shall  not  be  stayed  until  such  payment  shall  be  made." 

[Sect.  56,  *'  And  for  effectually  enforcing  bond  fide  residence  loeambeDt 
according  to  the  intent  of  such  monition  and  order,  be  it  enacted,  aJJlMio^'oii 
that  if  any  spiritual  person,  not  having  a  licence  to  reside  out  of  Moaitioa.bnt 
the  limits  of  his  benefice,  nor  having  other  lawful  cause  of  absence  tDg'himMir' 
from  the  same,  who  after  any  such  monition  or  order  as  aforesaid  jJL*****"*^!*^* 
requiring  him  to  reside,  and  before  or  af^er  any  such  sequestration  BUbop'raay, 
as  aforesaid,  shall  in  obedience  to  any  such  monition  or  order  have  T'***  j|I^,"["" 
begun  to  reside  upon  his  benefice,  shall  aAerwards,  and  before  the  tio^n,  m- 
expiration  of  twelve  months  next  afler  the  commencement  of  such  ^lo****'* 
residence,  wilfully  absent  himself  from  such  benefice  for  the  space 
of  one  month  together,  or  to  be  accounted  at  several  times,  it  shall 
be  lawful  for  the  bishop,  without  issuing  any  other  monition  or 
making   any  order,  to  sequester  and   apply  the  profits  of  such 
benefice,  as  before  directed  by  this  act,  for  the  purpose  of  enforcing 
the  residence  of  such  spiritual  person,  according  to  the  true  intent 
of  the  original  monition  issued  by  the  bishop  as  aforesaid ;  and  it 
shall  be  lawful  for  the  bishop  so  to  proceed  in  like  cases  from  time 
to  time  as  often  as  occasion  may  require ;   provided  that  in  each 
such  case  such  spiritual  person  may,  within  one  month  after  the 
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1  &  a  Vict,    service  upon  him  of  the  order  for  any  such  sequestration,  appeal  to 

^  '"•      the  archbishop  of  the  province,  who  shall  make  such  order  relating 

thereto,  or  to  the  profits  sequestered,  or  to  any  part  thereof,  as  to 

him  may  seem  just  and  proper,  but  nevertheless  such  sequestration 

shall  be  in  force  during  such  appeal." 

Reasons  for        [Sect.  57.  '*  That  in  every  case  in  which  any  archbishop  or 

PenliUkifor   ^'^^P  ^^^1^^  think  proper,  after  proceeding  by  monition  for  the 

Noo  reii.        Tccovcry  of  any  penalty  under  this  act  for  non-residence  of  more 

cert.'n**'  *      ^^*"  ^^®  *^*^^  P**"^  ®^  '^®  yearly  value  of  any  benefice  for  any  non- 
AmooDt  to      residence  exceeding  six  months  in  the  year,  to  remit  the  whole  or 
milted  lo  the  ^^y  part  of  any  such  penalty,   such   archbishop  shall  forthwith 
Queeo  in        transmit  to  her  majesty  m  council,  and  such  bishop  shall  forthwith 
transmit  to  the  archbishop  of  the  province  to  which  he  belongs,  a 
statement  of  the  nature  and  special  circumstances  of  each  case,  and 
the  reasons  for  the  remission  of  any  such  penalty ;  and  it  shall 
thereupon  be  lawful  for  her  majesty  in  council,  or  for  the  arch- 
bishop, as  the  case  may  be,  to  allow  or  disallow  such  remission  in 
whole  or  in  part,  in  the  same  manner  as  is  provided  in  this  act 
with  relation  to  the  allowance  or  disallowance  of  licences  of  non- 
residence  granted  in  cases  not  hereinbefore  expressly  enumerated : 
Provided  always,  that  the  decision  of  the  archbishop  with  respect 
to  cases  transmitted  to  him  from  a  bishop  shall  be  final." 
Benettce  coa-      [Sect.  58.  *'  That  if  the  benefice  of  any  spiritual  person  shall 
qoMtraitd'^  coutinuc   for  the  space  of  one  whole  year  under  sequestration 
one  Year,  or  issucd  undcr  the  provisious  of  this  act  for  disobedience  to  tlie 
■o'lcqua-^*     bishop's  monition  or  order  requiring  such  spiritual  person  to  reside 
traicd  wiibiD  on  his  benefice,  or  if  such  spiritual  person  shall,  under  the  pro- 
beeoro«*Toki.  visions  of  this  act,  incur  two  such  sequestrations  in  the  space  of 
two  years,  and  shall  not  be  relieved  with  respect  to  either  of  such 
sequestrations  upon  appeal,  such  benefice  shall  thereupon  become 
void ;  and  it  shall  be  lawful  for  the  patron  of  such  benefice  to  make 
donation  or  to  present  or  nominate  to  the  same  as  if  such  spiritual 
person  were  dead ;  and  the  bishop,  on  such  benefice  so  becoming 
void,  shall  give  notice  in  writing  under  his  hand  to  such  patron, 
which  notice  shall  either  be  delivered  to  such  patron  or  left  at  his 
usual  place  of  abode,  or  if  such  patron  or  place  of  abode  shftU  be 
unknown,  or  shall  be  out  of  England,  such  notice  shall  be  twice 
inserted  in  the  London  Gazette,  and  also  twice  in  some  newspaper 
printed  and  usually  circulated  in  London,  and  in  some  other  news- 
paper usually  circulated  in  the  neighbourhood  of  the  place  where 
such  benefice  is  situate ;  and  for  the  purposes  of  lapse  the  avoid- 
ance of  the  benefice  shall  be  reckoned  from  the  day  on  which  such 
notice  shall  have  been  delivered  as  aforesaid,  or  from  the  day  on 
which  six  months  shall  have  expired  after  the  second  publication 
of  such  notice  in  the  London  Gazette,  as  the  case  may  be ;  and 
every  such  notice  in  the  Gasette  and  newspapers  shall  state  that 
the  patron  or  the  place  of  abode  of  the  patron  is  unknown,  or  that 
he  is  said  to  be  out  of  England,  as  the  case  may  be,  and  that  the 
benefice  will  lapse,  at  the  furthest,  after  the  expiration  of  one  year 
from  the  second  publication  thereof  as  aforesaid ;  and  upon  any 
such  avoidance  it  shall  not  be  lawful  Sor  the  patron  to  appoint  by 
donation  or  present  or  nominate  to  -such  benefice  so  avoided  the 
person  by  reason  of  whose  non-residence  the  same  was  so  avoided*" 

[^Secondly,  as  to  the  infliction  of  certain  penalties.    The 
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amount  of  these  penalties,  and  the  causes  by  which  they  are  i  &  s  vict 
incurred,  will  be  found  under  the  title  16le0flience,  in  this  ^-  '^•. 
volume.  In  this  chapter  we  have  to  consider  only  the  mode 
of  their  enforcement,  for  which  particular  regulations  are  spe- 
cified in  the  act  itself  (s.  114).  So  also  it  prescribes  a  par- 
ticular course  for  the  recovery  of  all  expenses  attendant  on 
the  execution  of  its  provisions  (s.  115),  and  for  the  issue  of 
monitions  and  sequestrations  in  cases  of  non-residence  (ss,  112, 
IIS),  and  for  the  institution  of  an  appeal  from  the  order  of 
the  bishop  (s.  111).  The  enactments  of  the  statute  on  these 
subjects  are  as  follows  : 

^Sect.  107.  ''That  all  the  powers,  authorities,  provisions,  regu-  ProTbiont 
lations,  matters  and  things  in  this  act  contained,  in  relation  to  bishops  ^'rhopt  \o 
in  their  dioceses,  shall  extend  and  be  construed  to  extend  to  the  apply  to 
archbishops  in  the  respective  dioceses  of  which  they  are  bishops,  {);^he/r  mrn 
and  also  in  their  own  peculiar  jurisdictions,  as  fully  and  effectually  niocetet. 
as  if  the  archbishops  were  named  with  the  bishops  in  every  such 


case." 


[[Sect.  108  extends  the  power  to  all  exempt  (x)  places. 

[Sect.  109.  *<  That  in  every  case  in  which  jurisdiction  is  given  to  where  Jarii- 
the  bishop  of  the  diocese  or  to  any  archbishop,  under  the  provisions  <>|ction  is 
of  this  act,  and  for  the  purposes  thereof,  and  the  enforcing  the  due  iLbitp^ice, 
execution  of  the  provisions  thereof,  all  other  and  concurrent  juris-  j"rt3kttoJ"* 
diction  in  respect  thereof  shall,  except  as  herein  otherwise  provided,  to  cease, 
wholly  cease,  and  no  other  jurisdiction  in  relation  to  the  provisions 
of  this  act  shall  be  used,  exercised,  or  enforced,  save  and  except 
such  jurisdiction  of  the  bishop  and  archbishop  under  this  act,  any 
thing  m  any  act  or  acts  of  parliament,  or  law  or  laws,  or  usage  or 
custom  to  the  contrary  notwithstanding." 

[Sect.  110.  '*  That  every  sequestration  issued  under  the  provi-  Scqaeitra- 
sions  of  this  act  shall  have  priority,  and  the  sums  to  be  thereby  {h^^jutlr 
recovered  shall  be  paid  and  satisfied  in  preference  to  all  other  bare  Priority. 
sequestrations,  and  the  sums  to  be  thereby  recovered,  except  such 
sequestrations  as  shall  be  founded  on  judgments  duly  docketed  be- 
fore the  passing  of  this  act,  and  also  except  such  sequestrations  as 
shall  have  been  issued  before  any  sequestration  under  this  act  under 
the  provisions  of  an  act  passed  in  the  seventeenth  year  of  the  reign 
of  King  George  the  Third,  for  promoting  the  residence  of  the  paro- 
chial clergy,  and  the  monies  to  be  recovered  by  such  excepted  se- 
questrations respectively." 

[Sect.  111.  ^*  That  all  appeals  under  the  provisions  of  this  act  to  Appeals 
any  archbishop  shall  be  in  writing  signed  by  the  party  appealing,  and  ^""J*^  ^^ 
that  in  order  to  discourage  frivolous  appeals,  no  proceeding  shall  be 
had  in  any  such  appeal  until  the  appellant  shall,  if  required,  have 
given  security,  in  such  form  and  to  such  amount  as  the  archbishop 
i^all  direct,  of  payment  to  the  bishop  of  such  costs  as  shall  be  awarded 
by  the  archbishop  if  he  shall  decide  against  the  appellant ;  and  that, 
after  mich  security,  if  re<|uired,  shall  have  been  given,  the  said  arch- 
bishop shall  forthwith,  either  by  himself  or  by  some  commissioner 
or  commissioners  appointed  under  his  hand  from  among  the  other 

(x)  [See  title  Vfcnliam.] 
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bishops  of  his  province,  make  or  cause  to  be  made  inquiry  into  the 
matter  complained  oT,  and  shall  after  such  inquiry,  and  in  the  latter 
case  af\er  a  report  in  writing  from  his  said  commissioner  or  com- 
missioners, give  his  decision  in  such  appeal  in  writing  under  his 
hand;  and  when  he  shall  decide  the  merits  of  the  appeal  against  the 
appellant,  he  shall  also  award  and  direct  whether  any  and  what 
amount  of  costs  shall  be  paid  by  the  appellant  to  the  bishop  re- 
spondent ;  and  in  like  manner,  when  he  shall  decide  in  favour  of  the 
appellant,  he  shall  also  award  and  direct  whether  any  and  what  amount 
of  costs  shall  be  paid  by  the  bishop  respondent  to  the  appellant." 

[Sect.  112.  ''That  in  all  cases  in  which'  proceedings  under  this 
act  are  directed  to  be  by  monition  and  sequestration,  such  monition 
shall  issue  under  the  hand  and  seal  of  the  bishop,  and  such  monition, 
and  any  other  instrument  or  notice  issued  in  pursuance  of  the  pro- 
visions of  this  act,  and  not  otherwise  specially  provided  for,  shall 
be  served  personally  upon  the  spiritual  person  therein  named  or  to 
whom  it  shall  be  directed,  by  showing  the  original  to  him  and 
leaving  with  him  a  true  copy  thereof,  or,  in  case  such  spiritual 
person  cannot  be  found,  by  leaving  a  true  copy  thereof  at  his  usual 
or  last  known  place  of  residence,  and  by  affixing  another  copy 
thereof  upon  the  church  door  oT  the  parish  in  which  such  place  of 
residence  shall  be  situate,  and  also,  in  the  case  of  such  monition,  by 
leaving  another  copy  thereof  with  the  officiating  minister  or  one  of 
the  churchwardens  of  the  said  parish,  and  also  by  affixing  another 
copy  thereof  on  the  church  door  of  the  parish  in  which  the  benefice 
of  such  spiritual  person  shall  be  situate;  and  such  monition  or  other 
instrument,  or  notice  as  aforesaid,  shall,  immediately  after  the  ser- 
vice thereof,  be  returned  into  the  consistorial  court  of  such  bishop, 
and  be  there  filed,  together  with  an  affidavit  of  the  time  and  manner 
in  which  the  same  shall  have  been  served ;  and  thereupon,  in  case 
of  such  monition,  it  shall  be  competent  to  the  party  monished  to 
show  cause,  by  affidavit  or  otherwise,  as  the  case  may  require,  why 
a  sequestration  should  not  issue  according  to  the  tenor  of  such 
monition ;  and  if  such  spiritual  person  shall  not,  within  the  time 
assigned  by  such  monition,  show  sufficient  cause  to  the  contrary, 
such  sequestration  shall  issue  under  the  seal  of  the  consistorial  court 
of  such  bishop,  and  shall  be  served  and  returned  into  the  registry 
of  such  court  in  like  manner  as  is  hereinbefore  directed  with  respect 
to  monitions  issued  under  the  provisions  of  this  act." 

[Sect.  113.  "That  in  any  case  of  non-residence  in  which  a 
monition  shall  have  been  served  upon  any  spiritual  person  under 
the  provisions  of  this  act,  requiring  such  spiritual  person  to  reside 
on  his  benefice,  no  sequestration  shall  issue  until  an  order  requiring 
such  spiritual  person  to  proceed  and  reside  upon  such  benefice 
within  thirty  days,  as  hereinbefore  enacted,  shall  have  been  served 
upon  him  in  the  same  manner  as  is  hereinbefore  directed  as  to  the 
service  of  monitions." 

[Sect.  114.  That  all  penalties  and  forfeitures  which  shall  be 
incurred  under  this  act  by  any  spiritual  person  holding  a  benefice 
shall  and  may  be  sued  for  and  recovered  in  the  court  of  the  bish<^ 
of  the  diocese  in  which  such  benefice  is  situate,  and  by  some  person 
duly  authorized  for  that  purpose  by  such  bishop  by  writing  under 
his  hand  and  seal,  and  in  no  other  courts  and  by  or  at  the  instance 


of  no  other  person  whatever ;  and  that  the  payment  of  every  such    i  ft  «  vicl 
penalty  or  forfeiture,  together  with  the  reasonable  expense  incurred      ^  ^'  , 
m  recovering  the  same,  shall  and  may  be  enforced  by  monition  and 
sequestration ;  and  that  it  shall  and  may  be  lawful  for  such  bishop, 
by  any  order  made  for  that  purpose  in  writing  under  his  hand,  and 
to  be  registered  in  the  registry  of  the  diocese,  which  the  registrar 
is  hereby  required  to  do,  to  direct  that  every  such  penalty  or  for-  Apoiicatioa 
feiture  so  recovered  as  aforesaid,  and  which  shall  not  have  been  recoveredr* 
remitted  in  whole  or  in  part,  or  so  much  thereof  as  shall  not  have 
been   remitted,   shall    be   applied    towards   the  augmentation  or 
improvement  of  such  benefice  or  of  the  house  of  residence  thereofi 
or  of  any  of  the  buildings  or  appurtenances  thereof." 

[Sect.  115.  ''That  all  fees,  charges,  costs,  and  expenses  incurred  lUcoreiyof 
or  directed  to  be  paid  by  any  spiritual  person  holding  any  benefice  S^i'tl^'il^ 
under  the  provisions  of  this  act,  which  shall  remain  unpaid  for  the  Scqu«Mn- 
period  of  twenty-one  days  after  demand  thereof  in  writing  delivered  **^"^*^' 
to  or  left  at  the  usual  or  last  place  of  abode  of  such  spiritual  person, 
may  be  recovered  by  monition  and  sequestration :  Provided  always, 
that  it  shall  be  lawful  for  the  person  or  persons  of  whom  any  such 
fees,  costs,  charges,  and  expenses  shall  be  so  demanded  to  apply  to 
the  bishop  of  the  diocese  to  order  the  taxation  thereof,  and  such  Their  Tua- 
bishop  shall  thereupon  order  some  proper  person  to  tax  and  settle  ^^"^ 
the  same ;  and  the  certificate  of  allowance,  by  the  person  so  to  be 
appointed,  of  such  fees,  costs,  charges,   and  expenses  so  to  be 
taxed,  shall  be  final." 

[Sect.  116.  That  if  the  registrar  of  any  diocese  shall  refuse  or  Penally  on 
neglect  to  make  any  entry,  or  to  do  any  other  matter  or  thing  5*^}''™*"  '**'' 
prescribed  by  this  act,  he  shall  forfeit  for  every  such  refusal  or 
neglect  the  sum  of  five  pounds." 

[Sect.  117.  "  That  all  penalties  and  forfeitures  under  this  act  Recovery  or 
incurred  by  persons  not  spiritual,  or  by  spiritual  persons  not  hold-  fJ3J.i*L« 
tng  benefices,  shall  be  sued  for  and  recovered  by  any  person  who  men  or  no. 
will  sue  for  the  same  by  action  of  debt  in  any  of  her  majesty's  ciS^ySeii. 
courts  of  record  at  Westminster." 

[Sect.  118.  **  That  no  penalty  shall  be  recovered  against  any  Penalties  doc 
spiritual  person,  under  the  provisions  of  this  act,  other  or  further  5SJ*U[J"'5t 
than  those  which  such  spiritual  person  may  have  incurred  subse-  one  Year. 
quent  to  the  first  day  of  January  in  the  year  immediately  preceding 


the  year  in  which  such  proceedings  shall  be  comnjenced." 

[Sect.  119.  That  all  penalties  recovered  under  the  provisions  pf  AppHeaiioii 
this  act,  the  application  of  which  is  not  specially  directed  thereby,  ®'  Penahiet. 


shall  be  paid  over  to  the  treasurer  of  the  governors  of  the  bounty 
of  Queen  Anne,  to  be  applied  to  the  purposes  of  the  said  bounty*" 

[Sect.  120.  "  That  for  all  the  purposes  of  this  act,  except  as- commeace- 
herein  otherwise  provided,  the  year  shall  be  deemed  to  compieace  clSlSi^ilo  or 
on  the  first  day  of  January,  and  be  reckoned  therefrom  to  the  the  Year. 
thirty-first  day  of  December,  both  inclusive." 

[Sect.  121.  *<  That  for  all  the  purposes  of  this  act  the  months  How  Moatfas 
therein  named  shall  be  taken  to  be  calendar  months^  except  in  any  {Ji^"**** 
case  in  which  any  month  or  months  are  to  be  made  up  of  different 
periods  less  than  a  month,  and  in  every  such  case  thirty  days  shall 
be  deemed  a  month."  ». 

(s)  [Sec  a  further  provision  on  this  subject,  section  119.] 


374 


1  &  3  Vict, 
e.  106. 

Certified 
Copy  of  En- 
try of  Li- 
cence to  be 
Evidence. 

StatemenU 
how  to  be 
▼erified. 


Before  whom 
Alfidavila 
may  be  made. 


^rftdegejS  anti  Eetttratntd  of  tfie  CUcffp^ 

[Sect.  122,  "  That  in  every  case  where  by  the  provisions  of  this 
act  the  copy  of  any  licence  is  required  to  be  filed  or  entered  in  the 
registry  of  the  diocese,  a  copy  thereof,  certified  by  the  registrar, 
shall  be  admissible  as  evidence  in  all  courts  and  places  whatever.*' 

[Sect.  123.  **  That  when  authority  is  given  by  this  act  to  any 
archbishop  or  bishop  to  require  any  statement  or  facts  to  be  verified 
by  evidence,  or  to  inquire  or  to  cause  inquiry  to  be  made  into  any 
facts,  such  archbishop  or  bishop  may  require  any  such  statement 
or  any  of  such  facts  to  be  verified  in  such  manner  as  the  said 
archbishop  or  bishop  shall  see  fit ;  and  that  when  any  oath,  affi- 
davit, or  affirmation  or  solemn  declaration  is  or  may  be  by  or  in 
pursuance  of  the  provisions  of  this  act  required  to  be  made,  such 
oath,  affidavit,  or  affirmation  or  solemn  declaration  shall  and  may 
be  made  either  before  such  archbishop  or  bishop,  or  the  commis- 
sioner or  commissioners,  or  one  of  them,  of  such  archbishop  or 
bishop  respectively,  or  before  some  ecclesiastical  judge  or  his 
surrogate,  or  before  a  justice  of  the  peace,  or  before  a  master  or 
master  extraordinary  in  chancery,  who  are  hereby  authorized  and 
empowered  in  all  and  every  of  the  cases  aforesaid  to  administer 
such  oath,  affidavit,  and  affirmation,  or  to  take  such  declaration,  as 
the  case  may  be."— JEd.] 
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IX.  Profession  cannot  be  relinquished,  or  two  Benefices  served 

in  one  Day, 

By  Canon  76,  ''  no  man  being  admitted  a  deacon  or  minister, 
shall  from  thenceforth  voluntarily  relinquish  the  same,  nor 
afterwards  use  himself  in  the  course  of  his  life  as  a  layman, 
upon  pain  of  excommunication.  And  the  churchwardens  shall 
present  him." 

[[By  8.  106  of  1  &  2  Vict,  c.  106,  it  is  enacted,  "  That  no 
spiritual  person  shall  serve  more  than  two  benefices  in  one 
day  unless  in  case  of  unforeseen  and  pressing  emergency,  in 
which  case  the  spiritual  person  who  shall  so  have  served  more 
than  two  benefices  shall  forthwith  report  the  circumstance  to 
the  bishop  of  the  diocese." — Ed.] 

Afler  all,  these  distinctions  of  the  clergy  are  shadows  rather 
than  substance,  being  most  of  them  about  matters  which  are 
obsolete  and  of  no  significance.  The  restraints,  as  to  the 
scope  and  purport  of  them,  are  such  as  the  clergy  for  the  most 
part  would  choose  to  put  upon  themselves  :  and  the  privHeges, 
such  as  they  are,  seem  to  be  scarcely  worth  claiming ;  and 
some  of  them  one  would  almost  imagine  to  have  been  calcu- 
lated to  bring  a  disgrace  upon  the  clergy,  rather  than  to  be  of 
any  real  benefit  to  them ;  for  why  should  a  clergyman  be  pro- 
tected from  paying  his  just  debts  more  than  any  other  person, 
or  be  saved  from  punishment  for  a  crime  for  which  another 
person  ought  to  be  hanged  ?  And  it  is  hoped,  there  hath  not 
been  one  instance  of  a  clergyman  having  needed  to  claim  the 
privilege  of  his  order  a  second  time,  for  a  crime  for  which  a 
layman  by  the  laws  of  his  country  should^sufifer  death. 
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I.  Appointment  of,  and  Proxies  (b). 

V*  Proctors  in  the  Ecclesiastical  and  Admiralty  CourU 
discharge  duties  similar  to  those  of  solicitors  and  attornies  in 
other  courts. 

[['^  In  order  to  entitle  a  person  to  be  admitted  a  proctor,  to  who  may  be 
practise  in  the  Court  of  Arches,  it  is  required  that  he  shall  P"^'"** 
have  served  a  clerkship  of  seven  years,  under  articles,  with 
one  of  the  thirty-four  senior  proctors,  who  must  be  of  five 
years'  standing ;  and  who,  by  the  rules  of  the  court,  is  pro- 
hibited from  taking  a  second  clerk  until  the  first  shall  have 
served  five  years ;  except  in  the  event  of  the  death  of  a  proctor, 
to  whom  a  clerk  may  have  been  articled,  before  the  term  of 
his  clerkship  is  completed.  In  this  case  any  other  of  the 
thirty-four  senior  proctors  may  take  such  clerk  for  the  re- 
mainder of  the  term,  although  he  himself  may  at  the  same 
time  have  a  clerk  of  less  than  five  years'  standing.  Before  a 
clerk  is  permitted  to  be  articled,  he  is  required  to  produce  a 
certificate  of  his  having  made  reasonable  progress  in  classical 
education. 

[["  When  the  term  of  seven  years  is  completed,  the  party  is 
admitted  a  notary,  by  a  faculty  from  the  Archbishop  of  Can- 
terbury ;  a  petition  is  then  presented  to  his  grace,  accompanied 
by  a  certificate,  signed  by  three  advocates  and  three  proctors, 
that  the  party  applying  to  be  admitted  has  served,  as  articled 
clerk  to  a  proctor  of  the  court,  for  the  full  term  of  seven  years. 
If  this  certificate  is  approved,  the  archbishop  issues  his  fiat, 
and  a  commission  is  directed  to  the  dean  of  the  arches,  by 
whom  the  party  is  admitted  under  the  title  of  a  supernumerary, 
with  similar  ceremonies  to  those  observed  on  the  admission  of 
an  advocate. 

[[''  The  proctor  so  admitted  is  qualified  to  commence  busi- 
ness upon  nis  own  account  immediately,  but  he  is  not  entitled 
to  take  an  articled  clerk,  until  he  shall  have  been  for  five 

(a)  [See  titles  Kototff  llvblu  and    into  Practice  and  Jurisdiction  of  £c- 
Iffatittt,  in  this  volume.]  clesiastical  Courts,  1832.] 

(b)  [See  Report  of  Commissioners 
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years  within  the  number  of  the  thirty-four  seiuor  proctors." 
-Ed.;] 
Prociort  bow      Proctofs  are  officers  established  to  represent  in  judgment 
appointed,      ^j^g  parties  who  empower  them  (by  warrant  under  their  hands 
Proxies.       Called  a  proxy)  to  appear  for  them^  to  explain  their  rights^  to 
manage  and  instruct  their  cause>  and  to  demand  judgment  (p). 
QTwo  proxies  are  generally  executed ;  one  authorising  the 
proctor  to  institute^  the  other  to  withdraw  proceedings.     They 
are  signed  by  the  parties,  attested  by  two  witnesses,  and  de- 
posited in  the  registry  of  the  court.     The  proctor,  till  such 
power  be  withdrawn,  is  dominus  litis  (q).  See  title  ^rdCttC0« 
^•Naiore         [[Thc  cxhibilion  of  letters  of  administration  have  been 
how  ra^re-     holdcn  to  be  tantamount  to  a  proxy  (r).    Where,  on  the  death 
w'hen'^i't  may  of  au  archdcacon,  the  proceedings  in  a  criminal  suit  were  moved 
wiihl'^*"****  after  the  execution  of  a  proxy,  but  before  appearance  by  the 
defendant  either  personally  or  by  proxy,  from  the  archidia- 
conal  to  the  episcopal  court,  and  they  went  on  to  sentence 
without  a  new  proxy,  it  was  held,  on  appeal,  that  the  appel- 
lant, having  been  cognizant  de  facto  of  the  progress  of  the 
suit,  and,  through  his  proctor  in  the  court  of  appeal,  having 
recognized  (by  some  of  the  formal  documents  in  the  cause) 
that  the  proctor  in  the  court  below  was  his  lawful  proctor, 
that  the  proceedings  were  valid.    And  it  would  seem  that  if 
no  proxy  at  all  were  given,  the  proceedings  would  not  be  null, 
unless  it  were  proved  that  no  authority  was  given  de  facto 
to  the  proctor,  and  the  principal  was  ignorant  of  them,  the 
proxy  being  only  essential  to  secure  the  adverse  party,  and  to 
protect  the  proctor  («).    Where  a  proxy  had  been  granted  by 
a  husband  in  India  to  institute  proceedings  in  the  court  of 
Exeter  against  his  wife  for  adultery,  and  the  wife  had  changed 
her  residence  before  the  commencement  of  the  suit  into  an- 
other diocese,  the  court  proceeded  under  letters  of  request 
from  that  latter  diocese  without  a  new  proxy  from  the  bus- 
band  (/).    Where  a  party  refuses  to  admit  a  proxy,  or  to  ap- 
pear, the  court  will  proceed  as  if  the  party  had  appeared  and 
When  the      raised  no  opposition  (ii).     If  a  wife  is  separated  from  her  hus- 
Wifc^is"not*  ^^^^f  *"^  money  is  left  to  her,  and  the  will  is  contested,  the 
neceiJry  lo   wife  cannot,  by  her  refusal  to  join  with  the  husband  in  the 
UMblJri^    execution  of  a  proxy,  cause  a  failure  of  justice,  and  deprive 
sSiTfo/"*    the  husband  of  the  interest  vested  in  him.     She  must  be 
Money  left     applied  to  for  her  proxy,  and,  on  affidavit  made  of  her  refusal, 
proxy  will  be  accepted  from  the  husband  alone.    Nor  will  the 
court  allow  a  wife  to  give  in  a  proxy  renouncing  administra- 
tion, which  has  been  decreed  to  her,  in  opposition  to  the  wish 

(p)  2  Dom.  583.  (t)  IHawkes  v.  Hawket,  1  Hagg. 

(q)  [Seeposi,  **Forms  of  Proxies.'"}  194.] 

(r)  IKirKhoute  v.  Fawkener^  2  Lee,  (u)  J[Cook  v.  CowpcTf  2  Lee,  487. 

33 1 .]  For  the  form  of  a  proxy  in  a  criminal 

(')  {Prankard  v.  Deacle,  1  Hagg.  suit,  see  note  to  Watson  v.  Thorp,  1 

169 ;  4  Hagg.  402.]  PhiU.  273.] 
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of  her  husband  (:r).  But  a  married  woman,  a  party  in  a  cause, 
will  be  permitted  to  appoint  a  proctor  in  the  absence  of  her 
husband^  on  giving  reasonable  security  to  the  other  party  as  to 
his  costs  (y).    See  form,  post. 

[[A  proctor  is  not  obliged  to  answer  to  foreign  seals,  and  to 
the  subscription  and  sesJs  of  foreign  notaries ;  the  rule  of  a  Proctor  not 
proctor's  answering  extends  only  to  the  seals  of  courts   in  auf^po. 
England,  and  to  the  seals  and  subscriptions  of  English  no-  ^*i^  ^*i*- 
taries,with  which  the  law  supposes  him  to  be  acquainted  {z). — 

And  by  the  5  Geo.  2,  c.  18,  s.  2,  no  proctor  in  any  court 
shall  be  a  justice  of  the  peace  during  such  time  as  he  shall 
continue  in  the  business  and  practice  of  a  proctor. 

[[By  55  Geo.  3,  c.  184,  Sched.  Part  First,  "  Every  admis-  suropof 
sion  of  any  person  to  the  office  of  proctor  in  any  of  the  courts,  ^*''**^"'*' 
shall  be  upon  a  251,  stamp.  And  every  practising  solicitor, 
attorney,  notary,  proctor,  agent,  or  procurator,  must  take  out 
a  certificate  annually ;  upon  which  there  shall  be  charged,  if 
be  reside  in  the  city  of  London  or  Westminster,  or  within  the 
limits  of  the  twopenny  post  in  England,  or  within  the  city  or 
shire  of  Edinburgh,  and  shall  have  been  admitted  to  his  office 
three  years,  12L ;  if  not  so  long,  6/.  If  he  shall  reside  else- 
where, and  have  been  admitted  three  years,  8/,;  if  not  so  long, 
4/. :  but  no  one  person  is  obliged  to  take  out  more  than  one 
such  certificate,  though  he  may  act  in  more  than  one  of  the 
above  capacities,  or  in  several  of  the  courts  aforesaid." — Ed.]] 

Can.  129,  "  None  shall  procure  in  any  cause  whatsoever,  canooi 
unless  he  be  thereunto  constituted  and  appointed  by  the  party  p^S^^l^^ 
himself,' either  before  the  judge,  or  by  act  in  court;  or  unless 
in  the  beginning  of  the  suit,  he  be  by  a  true  and  sufficient 
proxy  thereunto  warranted  and  enabled.  We  call  that  proxy 
sufficient,  which  is  strengthened  and  confirmed  by  some  au- 
thentical  seal,  and  party's  approbation,  or  at  least  his  ratifica- 
tion therewithal  concurring.  All  which  proxies  shall  be  forth- 
with by  the  said  proctors  exhibited  into  the  court,  and  be 
safely  kept  and  preserved  by  the  register  in  the  public  registry 
of  the  said  court.  And  if  any  register  or  proctor  shall  offend 
herein,  he  shall  be  secluded  from  the  exercise  of  his  office  for 
the  space  of  two  months,  without  hope  of  release  or  restoring. 

'^  Whereas  a  custom  is  said  to  prevail,  that  he  who  is  cited  to 
a  certain  day  constitutes  a  proctor  for  that  day  without  letters, 
or  by  letters  not  sealed  with  an  authentic  seal;  by  which 
means  it  happeneth,  that  whilst  such  proctor  will  not  prove 
his  mandate,  or  confirm  his  letters  by  witnesses,  or  some  other 
impediment  comes  in  the  way,  nothing  is  done  that  day,  nor 
on  the  following  day,  the  proctor's  office  being  at  an  end ;  and 

(x)  {^Cook  V.  Cowper,  2  Lee,  389,        (y)  {^Suter,  v.  Christie  and  others, 
and  case  in  the  note  referred  to  in    2  Add.  150.] 
judgment.]  (z)  [Sir  6.   Lee;     Rmmond   v. 

Baron  Von  WatievilUt  2  Lee,  555.] 
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so  all  former  diligence  is  lost  without  any  effect.  As  a  caution 
against  this  fallacy,  we  do  ordain,  that  for  the  future  a  special 
proctor  be  constituted  absolutely  without  any  limitation  of 
time ;  or  if  he  be  constituted  for  the  day,  yet  not  for  one  day 
only,  but  for  several  days,  to  be  continued  if  need  be.  And 
the  mandate  shall  be  proved  by  an  authentic  writing ;  unless 
he  be  constituted  in  the  acts  of  court,  or  the  constitutor  cannot 
easily  find  an  authentic  seal  (z). 

''  We  do  ordain,  that  no  dean,  archdeacon  or  his  official,  or 
bishop's  official,  shall  set  his  seal  to  any  proxy,  unless  it  be 
publicly  requested  of  him  in  court,  or  out  of  court,  when  he 
who  constituteth  the  proctor,  and  is  known  to  be  the  principal 
party,  is  present,  and  personally  requesteth  it.  And  whatso* 
ever  dean,  archdeacon  or  his  official,  or  official  of  the  bishop, 
shall  do  the  contrary  out  of  certain  malice,  shall  be  ipso  facto 
suspended  from  his  office  and  benefice  for  three  years.  And 
if  any  advocate  shall  procure  a  false  proxy  to  be  made,  he 
shall  be  suspended  for  three  years  from  his  office  of  advocate, 
and  be  disabled  to  hold  any  ecclesiastical  benefice,  and  if  he 
be  married  or  bigamus  [whereby  in  those  days  he  was  incapa- 
citated to  hold  a  benefice]  he  shall  be  excommunicated  ipso 
facto;  and  whatever  shall  be  done  by  virtue  of  such  false 
proxy  shall  be  utterly  void  to  all  intents  and  purposes,  and  the 
proctor  who  was  the  chief  actor  in  such  falsity  shall  be  for 
ever  repelled  from  executing  any  legal  act.  And  all  of  these 
nevertheless,  if  they  shall  be  convicted,  shall  be  bound  to 
render  damages  to  the  party  injured  {ay* 

7.  Canon  ISO.  ^'  For  lessening  and  abridging  the  multitude 
of  suits  and  contentions,  as  also  for  preventing  the  complaints 
of  suitors  in  courts  ecclesiastical,  who  many  times  are  over- 
thrown by  the  oversight  and  negligence,  or  by  the  ignorance 
and  insufficiency  of  proctors,  and  likewise  for  the  furtherance 
and  increase  of  learning  and  the  advancement  of  civil  and 
canon  law,  following  the  laudable  customs  heretofore  observed 
in  the  courts  pertaining  to  the  archbishop,  we  will  and  ordain 
that  no  proctor  exercising  in  any  of  them  shall  entertain  any 
cause  whatsoever,  and  keep  and  retain  the  same  for  two  court 
days,  without  the  counsel  and  advice  of  an  advocate,  under 
pain  of  a  year's  suspension  from  his  practice ;  neither  shall 
the  judge  have  power  to  release  or  mitigate  the  said  penalty 
without  express  mandate  and  authority  from  the  archbishop." 

II.  Statutes  respecting. 

[[The  53  Geo.  S,  c.  127  (ft)  (passed  12th  July,  1813),  con- 
tained the  following  provisions  with  respect  to  proctors : 

(«)  Otbo,  Athon,  61.  vol.  ii. ;  and  Ordcn  of  Court  as  to  the 

(a)  Peccham,  Lind.  76.  conduct  of  a  cause  by  procton,  under 

(6)   [See  title  BlcmttllltttliMtion,    title  Jftatiitt,  ante,  p.  229,  230.] 
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[Sect.  8.  '*  That  from  and  after  the  passing  of  this  act,  if  any  Proeton  ti- 
proctor  of  the  Arches  Court  of  Canterbury,  or  any  other  ecclesi-  ij^^^n  ti>«|r 
astical  court  or  courts  in  which  he  shall  be  entitled  to  act  as  proctor,  ntA  by  Per- 
shall  act  as  such,  or  permit  or  suffer  his  name  to  be  in  any  manner  JjJJJ^"^'  ^ 
used  in  any  suit,  the  prosecution  or  defence  whereof  shall  appertain  as  Pn>c(on, 
to  the  oiBce  of  a  proctor,  or  in  obtaining  probates  of  wills,  letters  p|^|^  ^'^ 
of  administration  or  marriage  licences,  to  or  for,  or  on  account  or 
for  the  profit  and  benefit  of  any  person  or  persons  not  entitled  to 
act  as  a  proctor,  or  shall  permit  or  suffer  any  such  person  or  per- 
sons to  demand  or  participate  in  such  profit  and  benefit,  and  com- 
plaint thereof  shall  be  made  to  the  court  or  courts  wherein  such 
proctor  hath  been  admitted  and  enrolled,  and  proof  given  to  the 
satisfaction  of  the  said  court  or  courts  that  such   proctor  hath 
offended  therein  as  aforesaid,  then  and  in  such  case  every  such 
proctor  so  offending  shall  be  struck  off  the  roll  of  proctors,  and  be 
for  ever  afler  disabled  from  practising  as  a  proctor,  or  be  suspended 
from  the  office,  function  ana  practice  of  a  proctor  in  all  and  every 
the  said  court  or  courts  for  so  long  a  perioa  as  the  judge  or  judges 
of  the  said  court  or  courts  may  deem  fit ;  save  and  except  as  to  Escepiioas. 
any  allowance  or  allowances,  sum  or  sums  of  money  that  are  or 
shall  be  agreed  to  be  made  to  the  widows  or  children  of  any  de- 
ceased proctor  or  proctors  by  any  surviving  partner  or  partners  of 
such  deceased  proctor  or  proctors ;  and  also  save  and  except  as  to 
any  agreement  made,  or  understood  to  have  been  made,  between 
proctors  and  articled  clerks,  whose  articles  have  been  executed 
prior  to  the  passing  of  this  act" 

[Sect.  9.  "  That  from  and  afler  the  passing  of  this  act,  in  case  penooi  ex. 
any  person  or  persons  shall  in  his  or  in  their  own  name,  or  in  the  «reiaing  nmc- 
name  of  any  other  person  or  persons,  make,  do,  act,  exercise  or  Proctor  not 
perform  any  act,  matter  or  thing  whatsoever  in  any  way  appertain-  ^|"f|^"'^ 
mg  or  belonging  to  the  office,  function  or  practice  of  a  proctor,  for 
or  in  consideration  of  any  gain,  fee  or  reward,  or  witn  a  view  to 
participate  in  the  benefit  to  be  derived  from  the  office,  functions  or 
practice  of  a  proctor,  without  being  admitted  and  enrolled^  every 
such  person,  for  every  such  offence,  shall  forfeit  and  pay  the  sum  penalty, 
of  fifty  pounds,  to  be  sued  for  and  recovered  in  manner  hereinafter 
mentioned." 

[Sect.  10.  *'  Provided  always,  and  be  it  further  enacted,  that  no-  ProviM  for 
thing  herein  contained  shall  extend  or  be  construed  to  extend  to  |*ijjjf*^®' 
any  salary  which  shall  be  agreed  to  be  paid  by  a  proctor,  his  partner  Seven  Yean 
or  successor,  to  a  clerk  really  and  bond  fide  serving  in  his  office  at  *(*"<*i*>s* 
the  time  of  the  passing  of  this  act,  and  who  shall  have  been  bond 
fide  serving  in  the  office  of  any  proctor  or  proctors  for  seven  years 
next  before  the  passinfl  of  the  same.** 

[Sect.  11.  "  That  all  pecuniary  forfeitures  and  penalties  imposed  Recovery  or 
on  any  person  or  persons  for  offences  committed  against  this  act,  P«Mitic«» 
shall  and  may  be  sued  for  and  recovered  in  any  of  his  majesty's    ^ 
courts  of  record  at  Westminster,  by  action  of  debt,  bill,  plaint,  or 
information,  wherein  no  essoin,  protection,  privilege,  wager  of  law, 
or  more  than  one  imparlance  shall  be  allowed,  and  wherein  the 
plaintiff,  if  he  or  she  shall  recover  any  penalty  or  penalties,  shall 
receive  the  same  for  his  or  her  own  use,  with  full  costs  of  suit.'*] 
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HI.  Power  of  the  Ecclesiastical  Court  over  Proctors. 

E^dMiMtiSS  l-^y  section  16  of  10  Geo,  4,  c.  7,  Roman  Catholics  are 
Court  over^  excludcd  from  any  ofSce  in  the  Ecclesiastical  Courts  (d).  By 
"  section  14  of  41  Geo.  3,  c.  79,  it  is  provided  that  nothing  in 

that  act  regulating  public  notaries  shall  apply  to  a  proctor  in 
the  Ecclesiastical  Courts  (e). — Ed.] 

H.,  2  Will.  3,  LeigKs  case  (/).  A  proctor  of  Doctors'  Com- 
monsy  who  had  done  business  without  the  advice  of  an  advo- 
cate, contrary  to  the  canon,  and  refused  to  pay  a  tax  of  10^. 
imposed  upon  him  by  order  of  the  court  towards  the  charges 
of  the  house,  and  was  suspended  from  his  office^  prayed  a 
mandamus  in  the  Court  of  King's  Bench  to  be  restored :  but 
it  was  denied,  and  said  by  the  court,  that  officers  are  incident 
to  all  courts,  and  must  partake  of  the  nature  of  those  several 
and  respective  courts  in  which  they  attend;  and  the  judges, 
or  those  who  have  the  supreme  authority  in  such  courts,  are 
the  proper  persons  to  censure  the  behaviour  of  their  own 
officers ;  and  if  they  should  be  mistaken,  the  King's  Bench 
cannot  relieve;  for  in  all  cases  where  such  judges  keep  within 
their  bounds,  no  other  court  can  correct  their  errors  in  pro- 
ceedings ;  and  if  any  wrong  be  done  in  this  case,  the  party 
must  appeal. 

[[Where  a  party  regularly  complains  of  gross  extortion  by 
his  proctor,  the  court  may  punish  the  proctor  by  suspension 
or  otherwise  (^).  In  a  case  where  a  proctor  had  charged 
88/.  4«.  4e2.,  and  the  bill  was  referred  to  the  registrar,  who 
reported  the  proper  charge  to  be  52L  1 5^.  6(f.,  the  court  sus- 
pended the  proctor  for  three  months,  and  condemned  him  in 
costs  :  in  this  case  it  was  the  first  time  his  conduct  had  been 
brought  before  the  court,  and  there  were  other  extenuating 
circumstances  (A).  A  client  is  under  all  circumstances  en- 
titled to  a  detailed  bill  of  costs  from  his  proctor  ;  and  where 
it  has  been  long  acquiesced  in,  and  payment  made  after  the 
close  of  the  suit,  he  is  not  entitled  to  have  it  referred  to  the 
registrar  for  examination  (t).  A  proctor  is  dominus  litis,  and 
therefore  responsible  to  the  court  for  the  purity  of  his  pro- 
ceedings (A).  But  the  court  has  no  power  to  decide  what 
expenses  are  due  between  proctor  and  client,  or  to  enforce 
payment  of  them  ;  but  where  costs  are  given  against  a  party, 
the  court,  in  order  to  carry  its  sentence  into  execution,  is  em- 
powered to  tax  the  costs  and  to  enforce  their  payment.  AH 
that  the  court  can  do  in  the  case  of  proctor  and  client  is  to 

(cO  [See  title  9o]ier&.]  (A)  lln  the  Goods  of  Ladjf  Haiion 

(«)  [See  the  act  under  title  9vllte  Finch,  3  Hagg.  255.] 

Notarfi.]  (i)    IPeddU  v.    Toiler,  3  Hagg. 

(/)  Gihs.  995 ;  3  Mod.  332.  296.] 

(g)  IPrentice  v.  Prentice^  3  Phill.  {k)  [Afytin  v.  Rohimon,  2  Hagg. 

31 1 ;  Peddk  v.  £mm«,  3  Hagg.  689.]  195.] 
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refer  the  bill  to  the  registrar  for  his  examination ;  this  is 
merely  in  aid  of  justice>  and  for  the  convenience  of  suitors  (Z). 

-EdO 

8.  Canon  131.  "  No  judge  in  any  of  the  said  courts  shall 

admit  any  libel  or  any  other  matter  without  the  advice  of  an 
advocate  admitted  to  practise  in  the  same  court,  or  without  his 
subscription;  nor  shall  any  proctor  conclude  any  cause  de- 
pending, without  the  knowledge  of  the  advocate  retained  and 
feed  in  the  cause ;  which  if  the  proctor  shall  do  or  procure  to 
be  done,  or  shall  by  any  colour  whatsoever  defraud  the  advo- 
cate of  his  duty  or  fee,  or  shall  be  negligent  in  repairing  to 
the  advocate  and  requiring  his  advice  what  course  is  to  be 
taken  in  the  cause,  he  shall  be  suspended  from  all  practice  for 
the  space  of  six  months,  without  hope  of  being  thereunto 
restored  before  the  said  term  be  fully  complete." 

9.  Canon  133.  "  Forasmuch  as  it  is  found  by  experience 
that  the  loud  and  confused  cries  and  clamours  of  proctors  in 
the  courts  of  the  archbishop  are  not  only  troublesome  and 
offensive  to  the  judges  and  advocates,  but  also  give  occasion  to 
the  standers-by  of  contempt  and  calumny  towards  the  court 
itself;  to  the  end  that  more  respect  may  be  had  to  the  dig- 
nity of  the  judge,  and  that  causes  may  more  easily  and  com- 
mudiously  be  handled  and  dispatched,  we  charge  and  enjoin, 
that  all  proctors  in  the  said  courts  do  especially  intend  that 
the  acts  be  faithfully  entered  and  set  down  by  the  registrar 
according  to  the  advice  and  direction  of  the  advocate ;  that 
the  said  proctors  refrain  loud  speech  and  babbling,  and  be- 
have themselves  quietly  and  modestly,  and  that  when  either 
the  judges  or  advocates,  or  any  of  them,  shall  happen  to  speak, 
they  presently  be  silent,  upon  pain  of  silencing  for  two  whole 
terms  then  immediately  following  every  such  offence  of  theirs ; 
and  if  any  of  them  shall  the  second  time  offend  therein,  and 
after  due  monition  shall  not  reform  himself,  let  him  be  for 
ever  removed  from  his  practice." 


IV.  Mandamtis  does  not  lie  for  the  Office, 

10.  It  hath  been  adjudged  that  no  mandamus  lies  to  restore 
a  proctor  of  Doctors'  Commons,  admitting  that  no  appeal  lay 
from  the  dean  of  the  Arches  to  the  archbishop  as  visitor ;  be- 
cause this  is  an  ecclesiastical  office,  and  a  matter  properly  and 
only  cognizable  in  that  court ;  and  that  the  temporal  courts 
are  not  to  intermeddle  or  inquire  into  this  sentence,  or  into 
the  proceedings  in  any  matters  whereof  they  have  a  proper 
jurisdiction,  but  are  to  give  credit  thereunto ;  although  it  was 
urged,  that  if  a  mandamus  did  not  lie  in  this  case,  the 
party  would  be  without  remedy,  for  that  no  assise  would  lie  of 

(/)  iPeddk  V.  Toller,  3  Hagg.389  (Sir  J.  NichoU.)] 
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this  office ;  and  though  an  action  on  the  case  might  lie,  yet  it 
may  be  defective,  because  a  Jury  may  not  well  compute  the 
damages  in  proportion  to  the  loss  of  a  man's  livelihood  ;  be- 
sides it  was  urged  that  a  mandamus  ought  to  lie  in  this  case 
as  well  as  for  an  attorney  of  an  inferior  court,  because  this  is 
an  officer  of  a  more  public  concern  (m). 


[[V.  Forms  of  Proxies. 

]^Form  of  Proxy  appointing  a  Proctor  to  propound  the  Will 
of  a  Party  aeceasea  on  behalf  of  an  Executor. 

[Whertas  there  is  now  depending  in  the  Prerogative  Court  of  Canter- 
bury  a  certain  cxiute  or  business  of'  prwing  in  solemn  form  of  law  the 

last  will  and  testament  of  A.  B.,  late  of ,  in  the  county  of , 

deceased,  promoted  and  brought  by  C.  D.,  the  sole  executor  named  in 
the  said  vnll,  on  the  one  part,  agmnst  E.  F.,  the  brother,  and  one  of  the 
next  of  kin  of  the  said  deceased,  on  the  other  part. 

[^Now  know  all  men  by  these  presents,  that  7,  the  said  C.  D.,  for 
divers  good  causes  and  considerations  me  thereunto  specially'  moving, 
have  nominated,  constituted  and  appointed,  and  do  hereby  nominate  and 
appoint  Y.  Z.  notary  public,  and  one  of  the  procurators  exercent  of  the 
Arches  Court  of  Canterbury,  or  in  his  absence  any  other  proctor  of  the 
said  court,  to  be  my  true  and  lawful  proct  yr,  for  me  and  in  my  name  to 
appear  before  the  Right  Honourable  Sir  H.  J,,  Knight,  Doctor  of  Laws, 
Master,  Keeper  or  Commissary  of  the  Prerogative  Court  of  Canterbury, 
lawfully  constituted,  his  surrogate,  or  any  other  competent  judge,  in  this 
behalf;  and  to  exhibit  this  my  proxy,  and  pray  and  procure  the  same  to 
be  admitted,  and  for  me  and  in  my  name,  in  virtue  thereof,  to  confess 
the  interest  of  the  said  E.  F.  {to  wit),  that  he  is  the  natural  and  lawful 
brother  and  one  of  the  next  of  kin  of  the  said  A.  B.,  the  party  in  the 
said  cause  deceased;  and  in  case  the  validity  of  the  said  last  vnll  and  tes- 
tament  of  the  said  deceased  should  be  opposed,  to  propound  the  same  in 
solemn  form  of  law,  and  to  give  an  allegation  or  allegations  in  writing  on 
my  part  and  behalf,  and  procure  such  allegation  or  allegations  to  be 
admitted,  and  the  answers  of  the  said  E.  F.  to  be  given  thereto  on  oath, 
produce  witnesses,  and  procure  them  to  be  received,  sworn,  and  examined 
thereon,  and  publication  of  their  sayings  and  depositions  decreed;  to 
receive  an  allegation  or  allegations,  if  any  be  given,  on  the  part  and 
behalf  of  the  said  E.F. ;  see  witnesses  produced,  sworn,  and  examined 
thereon,  and  publication  of  their  sayings  and  depositions  decreed;  and 
also,  if  necessary,  to  give  a  further  allegation  or  allegations  in  writing 
on  my  behalf,  produce  witnesses,  and  procure  them  to  be  received,  sworn 
and  examined  thereon,  and  publication  of  their  sayings  and  depositions 
decreed;  and  pray  and  procure  the  cause  to  be  assigned  for  sentence  on 
the  Jirst  and  second  assignations,  and  generally  throughout  the  cause  on 
my  behalf  to  do  whatever  may  be  needful  for  procuring  a  definitive  sen- 
tence or  final  decree  in  the  said  cause,  pronouncing  for  the  force  and 
validity  of  the  said  wUl ;  giving  and  hereby  granting  unto  my  said 
proctor  full  power  and  authority  to  appoint  one  or  more  substitute  or 
substitutes  for  any  or  either  of  the  above  purposes.    And  what  my  smd 

(m)  3  Bac.  Abr.  531. 


procior^  his  subititute,  or  either  of  them,  shall  Umfully  do  or  cause  to 
be  done  in  or  about  the  premises  on  my  part  and  behalf^  I  do  hereby 
promise  to  ratify,  allow  and  confirm.  In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal,  this day  of ,  A,  D, . 

[Signed,  sealed,  and  delivered  ) 
tn  the  presence  of  us,  J  C.  D.  (Z.  5 ) 

/.  T. 
T.T. 


\^Form  of  Proxy  appointing  a  Proctor  to  contest  the  validity 

of  a  Will. 

[^iVhereas  A.  B.,  late  of ,  in  the  county  of ,  departed  this 

life  some  time  since,  having  first  made  and  executed  a  pretended  last  will 

and  testament,  bearitig  date  the day  of ,  and  did  therein  name 

C.  D.  executor :  and  whereas  the  undersigned  E,  F.  is  the  natural  and 
lawful  brother  and  one  of  the  next  of  kin  of  the  said  deceated : 

[Now  know  all  men  by  these  presents,  that  /,  the  above-named  E,  F,, 
for  divers  good  causes  and  considerations  me  thereunto  especially  moving, 
do  hereby  nonanate,  constitute,  and  appoint  L.  M.,  notary  public,  of 
Doctors*  Commons,  London,  one  of  the  procurators  exercent  in  the 
Arches  Court  of  Canterbury,  or  in  his  absence  any  other  proctor  of  the 
said  court,  to  be  my  true  and  lawful  proctor  for  me,  and  in  my  name 
and  on  my  behalf  to  appear  before  the  Right  Honourable  Sir  H.  /., 
Knight,  Doctor  of  Laws,  Master,  Keeper  or  Commissary  of  the  Pre^ 
rogative  Court  of  Canterbury,  Umfully  constituted,  his  surrogate,  or 
some  other  competent  judge,  in  this  behalf,  to  exhibit  this  my  proxy,  and 
pray  and  procure  the  same  to  be  admitted ;  and  in  virtue  thereof  to 
pray  an  answer  to  my  interest  as  being  the  natural  and  lawful  brother, 
and  one  of  the  next  of  kin  of  the  said  deceased ;  and  to  declare  I 
oppose  the  pretended  wUl  of  the  said  deceased,  bearing  date  as  aforesaid 
as  pretended,  to  receive  an  allegation  or  allegations  propounding  the  same, 
see  witnesses  produced  thereon,  administer  interrogatories  to  them,  and 
publications  of  their  sayings  and  depositions  had  and  decreed ;  and  if 
need  be  or  occasion  require  to  give  an  allegation  or  allegations  on  my 
behalf,  see  witnesses  produced,  sworn  and  examined  thereon,  publication 
of  their  sayings  and  depositions  had  and  decreed,  and  generally  and 
otherwise  to  do  and  perform  all  such  other  acts,  matters,  and  things  as 
may  be  needful  and  necessary  in  and  about  the  premises,  as  my  said 
proctor  or  proctors,  his  or  their  substitute  or  substitutes,  may  consider 
necessary  towards  procuring  a  definitive  sentence  or  final  decree  to  be. 
made  and  interposed  herein  ;  and  I  hereby  give  full  power  and  authority 
for  my  said  proctor  to  appoint  one  or  more  substitute  or  substitutes  at 
pleasure,  to  revoke  the  same  and  appoint  anew;  hereby  promising  to 
ratify t  allow,  and  confirm  all  and  whatsoever  my  said  proctor,  his  sub' 
stitute  or  substitutes,  shall  do  herein.  In  mtness  whereof  I  have  here' 
unto  set  my  hand  and  seal,  this day  of 1  A.  U. . 

[Signed,  sealed,  and  delivered  ) 
by  the  .said  E.  F.,  in  the  >  E.  F.  (L.  S.) 

presence  of  us,  J 

J.T. 
H.T.^ 

For  the  fees  of  proctors,  see  title  jp£00« 
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Vromriitbitt— See  viftiution. 


Profanenets 
indictable  by 
the  Comroun 
Law. 


Depraving 
I  he  ChriiUan 
ReligioD  by 
Wonlt  or 
WriiiDg. 


All  blasphemies  against  God^  as  denying  his  being  or  pro- 
vidence; and  all  contumelious  reproaches  of  Jesus  Christ;  all 
profane  scoffing  at  the  Holy  Scriptures,  or  exposing  any  part 
thereof  to  contempt  or  ridicule ;  all  impostures  in  religion,  as 
falsely  pretending  to  extraordinary  commissions  from  God,  and 
terrifying  or  abusing  the  people  with  false  denunciations  of 
judgments;  and  all  open  lewdness  grossly  scandalous;  inas- 
much as  they  tend  to  subvert  all  religion  or  morality,  which 
are  the  foundation  of  government,  are  punishable  by  the  tem- 
poral judges  with  fine  and  imprisonment,  and  also  such  cor- 
poral infamous  punishment  as  to  the  court  in  discretion  shall 
seem  meet,  according  to  the  heinousness  of  the  crime  (n). 

Also,  seditious  words,  in  derogation  of  the  established  reli- 
gion, are  indictable,  as  tending  to  a  breach  of  the  peace ;  as 
these,  "  Your  religion  is  a  new  religion ;  preaching  is  but 
prattling,  and  prayer  once  a  day  is  more  edifying  (o)." 

By  the  9  8clO  Will.  3,  c.  32,  s.  1,  if  any  person,  having  been 
educated  in  or  at  any  time  having  made  profession  of  the 
Christian  religion  within  this  realm,  shall  by  writing,  printing, 
teaching  or  advised  speaking,  deny  any  one  of  the  persons  in 
the  Holy  Trinity  to  be  God,  or  shall  assert  or  maintain  there 
are  more  gods  than  one,  or  shall  deny  the  Christian  religion 
to  be  true,  or  the  Holy  Scriptures  of  the  Old  and  New  Tes- 
tament to  be  of  Divine  Authority,  and  shall  upon  indictment 
or  information  in  any  of  his  majesty's  courts  at  Westminster, 
or  at  the  assizes,  be  thereof  lawfully  convicted  by  the  oath  of 
two  or  more  witnesses,  he  shall  for  the  first  onence  be  disr 
abled  to  have  any  office  or  employment,  or  any  profit  apper- 
taining thereunto ;  for  the  second  offence  shall  be  disabled  to 
prosecute  any  action  or  information  in  any  court  of  law  or 
equity,  or  to  be  guardian  of  any  child,  or  executor  or  adminis- 
trator of  any  person,  or  capable  of  any  legacy  or  deed  of  gift, 
or  to  bear  any  office  for  ever  within  this  realm,  and  shall  also 
su£fer  imprisonment  for  the  space  of  three  years  from  the  time 
of  such  conviction. 

Sect.  1. ''  Provided  that  no  person  shall  be  prosecuted  by  this 
act  for  any  words  spoken,  unless  the  information  thereof  shall 
be  given  upon  oath  before  a  justice  of  the  peace  within  four 


(n)  1  Haw.  7. 


(o)  Ibid. 
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d^s  after  such  words  spoken,  and  the  prosecution  of  such 
OTOnce  be  within  three  months  after  such  information." 

Sect  3.  "  Provided  that  any  person,  convicted  of  any  the 
aforesaid  crimes,  shall  for  the  nrst  offence  (upon  his  acknow- 
ledgment and  renunciation  of  such  offence  or  erroneous  opi- 
nions in  the  same  court  where  he  was  convicted,  within  four 
months  after  his  conviction)  be  discharged  from  all  penalties 
and  disabilities  incurred  by  such  conviction." 

[;By  53  Geo.  3,  c.  160,  s.  2,  so  much  of  the  9  &  10  Will.  3, 
as  relates  to  persons  denying  as  therein  mentioned  respecting 
the  Holy  Trinity,  is  repealed.—  Ed.]] 

3.  By  the  3  Jac.  1,  c.  21,  if  any  person  shall  in  any  stage*  P«>fiinii»|tiie 
play,  interlude,  show,  make  game,  or  pageant,  jestingly  or  ?£?•."  **** 
profanely  speak,  or  use  the  holy  name  of  God,  or  of  Jesus 

Christ,  or  of  the  Holy  Ghost,  or  of  the  Trinity,  which  are  not 
to  be  spoken  but  with  fear  and  reverence,  he  shall  forfeit  10/., 
half  to  the  king,  and  half  to  him  that  shall  sue  for  the  same  in 
any  court  of  record  at  Westminster. 

4.  In  the  year  1656,  James  Nailer  (p),  for  personating  our  jvai/efc 
Saviour,  and  suffering  his  followers  to  worship  him,  and  pay  ^'^ 
him  divine  honours,  was  sentenced  to  be  set  in  the  pillory,  and 

to  have  his  tongue  bored  through  with  a  redhot  iron,  and  to 
be  whipped,  and  stigmatized  in  the  forehead  with  the  letter  B. 

5*  M.,  1  Geo.  2,  The  King  v.  Curl{q),  An  information  CwVtCaae. 
was  exhibited  by  the  attorney-general,  against  the  defendant, 
Edmund  Curl,  for  printing  and  publishing  a  certain  obscene 
book,  setting  forth  the  several  lewd  passages,  and  concluding 
against  the  peace.  It  was  moved  in  arrest  of  judgment,  that 
however  the  defendant  may  be  punishable  for  this  in  the  spi« 
ritual  court,  as  an  offence  against  good  manners,  yet  it  cannot 
be  a  libel  for  which  he  is  punishable  in  the  temporal  courts. 
But  after  long  debate  and  consideration,  the  court  at  last  gave 
it  as  their  unanimous  opinion,  that  this  was  a  temporal  offence; 
and  the  defendant  was  set  in  the  pillory. 

6.  E.,  2  Geo.  2,  l^he  King  v.  Woolston  (r).  He  was  con-  wooitton't 
victed  on  four  informations  for  his  blasphemous  discourses  on  ^^^* 
the  miracles  of  our  Saviour.  And  attempting  to  prove  in  arrest 
of  judgment,  the  court  declared  they  womd  not  suffer  it  to 
be  debated,  whether  to  write  against  Christianity  in  general 
was  not  an  offence  punishable  in  the  temporal  courts  at  com- 
mon law.  They  desired  it  might  be  taken  notice  of,  that  they 
laid  their  stress  upon  the  word  generaly  and  did  not  intend  to 
include  disputes  between  learned  men  upon  particular  con- 
troverted points.  The  next  term  he  was  brought  up  and  fined 
25/.  for  each  of  his  four  discourses,  to  suffer  a  year's  imprison- 
ment, and  to  enter  into  a  recognizance  for  his  good  behaviour 
during  his  life,  himself  in  3000/.  and  2000/.  by  others. 

(p)  1  Str.  Tr.  802.  (q)  Str.  788.  (r)  Sir.  834. 
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AtmeftCoMe.  7.  M.,  3  Gco.  3,  f%c  JKny  V.  Peter  Annet{8).  The  de- 
fendant was  convicted  on  an  information,  for  writing  a  most 
blasphemous  libel  in  weekly  papers,  called  the  Free  Inquirer ; 
to  wnich  he  pleaded  guilty,  in  consideration  of  which,  and 
of  hi&  poverty^  of  his  having  confessed  his  errors  in  an  afBdavit, 
and  of  his  being  seventy  years  old,  and  some  sjrmptoms  of 
wildness  that  appeared  on  his  inspection  in  court ;  the  court 
declared,  they  had  mitigated  their  intended  sentence  to  the 
following,  vias.  To  be  imprisoned  in  Newgate  for  a  month;  to 
stand  twice  in  the  pillory,  with  a  paper  on  his  forehead,  in- 
scribed Blasphemy ;  to  be  sent  to  the  house  of  correction,  to 
hard  labour,  for  a  year;  to  pay  a  fine  of  65.  8d. ;  and  to  find 
Security,  himself  in  100^.  and  two  sureties  in  50/.  each>  for  his 
good  behaviour  during  life. 
Brother'M  In  1794«,  Richard  Brothers,  who  had  been  an  ofiicer  in  the 

^^^'  navy,  styled  hihiself  nephew  of  God,  and  pretended  that  he 

was  a  prince  ahd  a  prophet  sent  to  riestore  the  Jews  to  Jeru- 
salem. He  applied  many  parts  of  the  Revelations  to  the  present 
times,  but  predicting  in  his  writings  the  downfal  of  monarchy 
in  Eutt)pe^  the  innocence  of  the  prisoners  then  charged  witn 
high  treason,  the  destruction  of  London,  the  king^  parliament, 
and  British  government,  he  was  in  March  1795  arrested  by  a 
warrant  from  the  secretary  of  state  on  suspicion  of  treasonable 
practices,  And  examined  before  the  privy  council.  Afterwards 
a  commission  of  lunacy  issuing  against  him,  the  jury  found  him 
a  lunatic^  and  he  was  confined  in  a  private  madhouse.  His 
cause  was  espoused  in  the  House  of  Commons  by  a  gentleman 
of  great  learning,  N-.  B.  Halhed>  Esq. 
MosoH**  [^Moxon's  casCy  in  the  Court  of  Queen's  Bench,  Trinity  Termj 

^^^'  1841,  contains  the  latest  decision  on  this  subject,  which  was  in 

accordance  with  the  foregoing  precedents. 

[[By  60  Geo;  3  ft  1  Geo.  +,  c.  8,  all  copies  of  blasphe- 
mous of  Seditious  publications  may,  by  order  of  the  court  or  a 
judge,  be  seized  after  the  conviction  of  the  ofienders ;  but  if 
judgment  be  arrested  or  reversed,  they  shall  be  returned.^ 
Navy.  8.  By  the  S3  Geo.  S,  c.  33,  art.  S,  all  flag  officers,  and  all 

persons  in  of  belonging  to  his  majesty's  ships  or  vessels  of 
war,  being  guilty  of  promne  oaths,  cursings,  execrations,  drun- 
kenness, uncleanness,  or  other  scandalous  actions,  in  derogation 
of  God's  honour,  and  corruption  of  good  manners,  shall  incur 
such  punishment  as  a  court  martial  shall  think  fit  to  impose^ 
and  as  the  nature  ahd  degree  of  their  ofience  shall  deserve. 
Ft)r  profane  cursing  and  swearing,  see  title  &lDeCtrfnff» 
Heresy  is  tre&ted  of  under  the  title  of  that  name. 

(s)  Black.  Rep.  395. 
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I.  When  not  grantahte. 

By  the  statute  of  Circumspect^  agatiss   1«S  Edw.  1,  st  4,  Noccnauue 
the  king  to  his  tudges  sendeth  greeting :  Use  yourselves  cir-  mwtiySpiri- 
cumspectly  in  all  matters  concerning  the  Bishop  of  Norwich  SJnennprin. 
and  his  clergy,  not  punishing  them  if  they  hold  plea  in  Court  cIdIm  on 
Christian  of  such  things  as  be  mere  spiritual,  that  is  to  wit,  of  ]|^%bie.' 
penance  enjoined  by  prelates  for  deadly  sin,  as  fornication, 
adultery,  and  such  like,  for  the  which  sometimes  corporal 

gsnance,  and  sometimes  pecuniary  is  enjoined,  specially  if  a 
eeman  be  convict  of  such  things :  Also  if  prelates  do  punish 
for  leaving  the  churchyard  unclosed,  or  for  that  the  church  is 
uncovered,  or  not  conveniently  decked :  in  which  case  none 
other  penance  can  be  enjoined  but  pecuniary :  Itentf  if  a  parson 
demand  of  his  parishioners  oblations  or  tithes  due  and  accus- 
tomed ;  or  if  anv  parson  do  sue  against  another  parson  for  tithes 
greater  or  smaller,  so  that  the  fourth  part  of  the  value  of  the 
benefice  be  not  demanded :  liemf  if  a  parson  demand  mortu- 
aries (O9  in  places  where  a  mortuary  hath  been  used  to  be  given : 
Itenif  if  a  prelate  of  a  church,  or  a  patron,  demand  of  a  parson 
a  pension  due  to  him ;  all  such  demands  are  to  be  made  in  a 
spiritual  court  And  for  laying  violent  hands  on  a  clerk,  and 
in  cause  of  defamation,  it  hath  been  granted  already,  that  it  shall 
be  tried  in  a  spiritual  court,  when  money  is  not  demanded,  but 
a  thing  done  for  punishment  of  sin ;  and  likewise  for  breaking 
an  oath :  In  all  cases  afore  rehearsed,  the  spiritual  judge  shall 
have  power  to  take  knowledge,  notwithstanding  the  king's 
pKrohibition. 

In  all  Matters  concerning  the  Bishop  of  Iforwich,  and  his 
Cleray.'] — The  Bishop  of  NonHch  is  here  put  only  for  ex- 
ample ;  but  it  extendeth  to  all  the  bishops  within  this  realnf  (»). 
The  said  act  having  been  on  petition  of  the  Bishop  of  Nor- 
wich ;  as,  generallvy  acts  of  parliament  in  ancient  times  were 
founded  on  anteceaent  petitions. 

Of  such  Things  as  be  mere  Spiritual.'] — Not  having  any 
mixture  of  the  temporalties ;  as  heresy,  schisms,  holy  orders, 
and  the  like  {x). 

(0    IJohnson   v.    Oldham^    Lord        (ti)  2  InSt.  487. 
Rgfto.  609;    12  Mkb.  Tenn,  12        (x)  2  Inst  488;  [Clare  Hall  v. 
WilL  3.]  Orwm,  Dick.  467.] 
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Not  where 
the  Jariadie- 
tloni  are  con- 
carrent. 


Not  for  pro< 
cecding  by 
the  Canon 
Law. 


So  that  the  fourth  Part  of  the  Value  of  the  Benefice  be  not 
demanded.'] — So  as  at  this  day,  in  case  where  one  parson  of 
the  presentation  of  one  patron  demands  tithes  against  another 
parson  of  the  presentation  of  another  patron  in  Court  Christian, 
amounting  to  a  fourth  of  the  value  of  the  benefice ;  the  right 
of  tithes  at  this  day  is  to  be  tried  at  the  common  law  (y). 

fA  prohibition  shall  not  be  granted  where  it  is  not  mate- 
{z) ;  but  courts  of  law  and  equity  supervise  the  acts  of  the 
spiritual  court,  when  they  are  incidental  to  their  own  deter- 
minations; and  therefore  if  the  spiritual  court  prove  an  act 
inter  vivos,  they  will  consider  it  as  void,  and  coram  nonjndice 
as  much  as  if  it  proved  a  will  relative  to  lands  only  (a).  The 
judgments  of  the  Ecclesiastical  Court  are  as  much  subject  to 
the  equity  of  the  Court  of  Chancery  as  the  judgments  at  law ; 
and  the  Lord  Chancellor,  it  has  been  said,  will  in  some  cases 
relieve  a  party  who  has  no  remedy  by  appeal  (6). 

[[In  cases  in  which  chancery  and  the  spiritual  courts  have  a 
concurrent  jurisdiction,  chancery  will  not  hinder  the  spiritual 
courts,  being  first  possessed  of  a  case,  from  proceeding  in  it(c). 
The  temporal  courts  have  held  a  similar  doctrine,  or  (if  the 
expression  concurrent  jurisdiction  be  not  strictly  applicable  to 
courts  existing  hr  different  purposes)  they  have  refused  a  pro- 
hibition where  the  whole  matter  of  the  issue  has  been  under 
the  cognizance  of  the  spiritual  as  well  as  of  the  temporal 
courts.  Thus  tithes  after  severance  have  been  sued  for  in  the 
spiritual  courts,  though  liable  also  to  an  action  for  trespass  (d). 
Where  executors  have  given  a  bond  for  a  legacy,  the  obligee 
has  been  held  not  to  be  debarred  by  acceptance  of  the  bond 
from  suing  in  the  spiritual  court  for  a  legacy  (e).  A  suit  has 
been  permitted  to  be  instituted  in  the  spiritual  court  at  York 
pro  ratioTudfili  parte  honorum^  according  to  the  custom  of  that 
province,  though  the  party  had  a  remedy  at  common  law(/). 
And  in  the  older  books  it  is  also  said  a  pension  might  be  sued 
for  in  the  Court  Christian  as  well  as  an  action  for  annuity  in  the 
court  temporal  (^).  So  a  prohibition  has  been  refused  \qt  pro- 
ceedings for  a  nuisance  in  a  churchyard,  for  though  that  be  a 
lay  fee,  the  nuisance  is  of  ecclesiastical  cognizance  (A). — Ed.)] 

It  hath  been  holden,  that  if  the  spiritual  court  do  proceed 
wholly  on  their  own  canons,  they  shall  not  be  at  all  controled 
by  the  common  law  (unless  they  act  in  derogation  from  it,  as 
by  questioning  a  matter  not  triable  before  them,  as  the  bounds 
of  a  parish,  or  the  like) ;  for  they  shall  be  presumed  to  be  the 
best  judges  of  their  own  laws :  and  therefore  in  such  case,  if  a 


(y)  2  Inst.  491. 

(«)  [hutterworth  v.  Walker y  3 
Burr.  1689.] 

(a)  IPigptt  V.  Janton^  1  Eden,  469.] 

(h)  ri  Cha.  Ca.  200.] 

(c)  \Nicholat  ▼.  Nicholatf  Prec 
Chanc.  546.] 


(d)  [Viner's  Abridg.  Prohib.  Cro. 
Eliz.  843.] 

(«)  [2  Roll.  R.  160;  2  Vera.  31.] 

(/)  [2  Lev.  128.] 

(g)  [Com.  Dig.  Prohib. ;  Cro.  Elix. 
675.] 

(A)  [Viner,  Dig.  Prohib.] 


^ro||fb(tfon.  S89 

person  is  aggrieved,  his  proper  remedy  is  not  by  prohibition^ 
but  by  appeal  (»). 

In  case  the  principal  matter  belong  to  the  cognizance  of  NotfortrYing 
the  spiritual  court,  all  matters  incidents  (though  otherwise  of  ddTn^r '^' 
a  temporal  nature)  are  also  cognizable  there;  and  no  prohi-  SiTemporti 
bition  will  lie,  provided  they  proceed  in  the  trial  of  such  tern-  i«^- 
poral  incident,  according  to  the  rules  of  the  temporal  law ;  but 
if  otherwise  it  lies  even  after  the  sentence,  although  the  objec* 
tion  do  not  appear  upon  the  face  of  the  libel,  but  is  collected 
from  the  whole  of  the  proceedings  (A). 

Thus  in  the  case  of  Shorter  v.  Friend^  H.,  1  Will.  3,  an 
executor  being  sued  for  a  legacy  in  the  spiritual  court,  pleaded 
payment,  and  ofiered  to  prove  it  by  one  witness ;  which  the 
judge  refused,  and  gave  sentence  against  him.  Upon  this 
matter  suggested,  a  prohibition  was  moved  foi*.  And  by  the 
court :  1.  Where  the  ecclesiastical  court  proceedeth  in  a  matter 
merely  spiritual,  if  they  proceed  in  their  own  manner,  though 
it  is  different  from  the  common  law,  no  prohibition  lieth ;  as 
in  probate  of  wills,  there  if  they  refuse  one  witness,  no  prohi- 
bition  lieth.  2.  Where  they  have  cognizance  of  die  original 
matter,  and  an  incident  happens  whidi  is  of  temporal  cogni- 
zance, or  triable  by  the  common  law ;  they  shall  try  the  inci- 
dent, but  must  try  as  the  common  law  would :  thus  in  a  suit 
for  tithes,  or  for  a  legacy,  if  the  defendant  plead  a  release  or 
payment ;  or  in  a  suit  to  prove  a  will,  if  the  defendant  plead  a 
revocation.  So  in  the  case  at  bar ;  they  shall  try  the  matter 
of  payment  or  jio  payment,  but  then  they  must  admit  such 
proof  as  the  common  law  would,  otherwise  they  reject  the 
cause  themselves,  and  ought  to  be  prohibited.  .  3*  A  bare  sug-* 
gestion,  that  the  defendant  hath  but  one  witness,  and  that  they 
take  exception  to  his  credit  and  reputation,  is  no  cause  of  pro- 
hibition ;  for  if  they  admit  the  proof  of  one  witness,  whether 
he  be  a  credible  witness  or  not  they  shall  judge,  and  the  party 
hath  no  remedy  but  by  appeal  (/)• 

[[Prohibition  lies  to  the  ecclesiastical  court  if  it  proceeds  to 
hear  exceptions  at  the  suit  of  a  legatee,  to  an  inventory  ex- 
hibited by  an  executrix  (m).  Upon  an  application  for  a  pro- 
hibition to  prevent  the  ecclesiastical  court  from  granting  ad- 
ministration with  the  will  annexed  in  the  case  of  a  testamentary 
appointment  by  a  married  woman  under  a  doubtful  power,  the 
court  ordered  the  party  to  declare  in  prohibition  (n). 

[[The  ecclesiastical  court  has  power  to  compel  churchwar- 
dens to  deliver  in  their  accounts,  but  has  no  jurisdiction  to 
examine  them  (o).  A  prohibition  has  been,  granted  to  stay  a 
suit  in  the  spiritual  court  for  breaking  open  a  chest  in  the 

(i)  1  Haw.  4,  13;   Ayl.  Par.  171,  (m)  [Griffiths  v.  Antony,  1  N.  & 

438.  Per.  72;  S.  C.  5  Dowl.  P.  C.  223.1 

(k)  Would  V,  Gamter^S  East,  345 ;  (n)  [In  re  Inman,  I  Scott,  N.  ft. 

1  SmiUi,  628.]  379.] 

(/)  2  Salk.  547 ;  Ld.  Raym.  220.  (o)  IHooper  v.  Leach,  3  Doug.  435.] 
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church  and  taking  away  the  title  deeda  to  the  ^dvowson(m)> 
The  spiritual  court  may  order  a  proctor  to  refund  money  which 
is  improperly  in  his  hands  (n).  But  prohibition  lies  to  stay  a 
suit  for  fees  of  an  apparitor^  a  proctor,  or  a  parish  clerk,  or  a 
registrar  (o).  But  mortuaries  (p),  pensions  and  oblations,  may 
be  sued  for  in  the  spiritual  court,  for  such  in  the  statute  of 
Edw.  I.  express  provision  is  made. — Ed.]] 

A  temporal  loss,  ensuing  upon  a  spiritual  sentence,  is  not 
of  itself  cause  of  prohibition.  So  it  was  adjudged  in  tho  4^  & 
43  Eliz.  in  the  case  of  Baker  v.  Rogers  {q),  where  the  depri- 
vation was  for  simony ;  on  which  occasion  the  reasoning  of 
the  court  was  thus :  Although  it  was  said,  that  in  the  spiritual 
court  they  ought  not  to  have  intermeddled  to  divest  the  free- 
hold, which  is  in  the  incumbent  after  induction;  true  it  is, 
they  should  not  meddle  to  alter  the  freehold,  but  they  meddled 
only  with  the  manner  of  obtaining  his  presentment,  which  by 
consequence  divested  the  freehold  from  him,  by  the  dissolution 
of  his  estate,  when  his  admission  and  institution  is  avoided. 
In  like  manner,  where  an  incumbent  (r)  was  libelled  against 
in  the  Arches,  for  not  being  twenty-three  years  of  age  when 
made  deacon,  nor  twenty-^ur  wl^en  made  priest,  and  prayed  a 
prohibition,  because  a  temporal  loss  (namely,  deprivation) 
might  follow ;  the  court  denied  die  prohibition,  and  compajred 
this  case  to  that  of  a  drunkard,  or  ill  liver,  who  are  usually 
punished  in  the  ecclesiastical  courts,  though  a  temporal  loss 
may  ensue ;  and  if  prohibitions  should  be  granted  ia  all  ca8.es 
where  a  temp<H*al  loss  might  ensue,  thpse  courts  would  have 
little  or  nothing  to  do  («]. 

M.,  1  Ann.,  GaUxard  v.  Rigault(t).  There  was  an  in- 
dictment for  assaulting,  beating,  wounding,  and  endeavouring 
to  ravish  the  wife  of  S.,  upon  which  the  party  was  convicted : 
and  afterwards  the  husband  brought  an  action  of  trespass,  for 
the  same  cause :  and  now  the  party  being  also  libelled  against 
in  the  spiritual  court  for  the  same  ^t,  namely,  for  soliciting 
her  chastity,  moved  for  a  prohibition  to  the  proceedings  in  the 
spiritual  court.  And  it  was  urged  for  the  iurisdiction  of  the 
spiritual  court,  that  they  may  punish  for  tne  solicitation  and 
incontinence,  and  that  this  suit  was  for  the  health  of  the  spul,  the 
others  for  fine  and  damages.  But  by  the  court  a  prohibition 
was  granted ;  for  it  being  an  attempt  and  solicitation  to  incon- 
tinence, coupled  with  force  and  violence,  it  doth  by  reason  of 


(«)  IGm^bier  v.  Parker,  4  T.  R. 
351.1 

(»}  TMorrU  v.  Gardner.  1  Dowl. 
P.  C.  524.] 

(o)  [Horton  v.  Wilson,  1  Mod. 
167  J  Foliard  v.  Gerqrd,  I  I4, 
Raym.  703;  CoUinghum  v.  Lqfis, 
10  Mod.  261,  272,  (case  137); 
Anont^,  ]2  Mod.  583;  \Ballard  v.  ntiMiwA 
Gerard,  1  Salk.  833;    Johnson  v. 


Osoida^,  4  Mod.  255.      See  t^tle 

(p)  Uofmson  v.   Oldham,  I  La. 
Raym.  609.1 
(9)  Cro.  Eliz.  789. 
(r)  3  Mod.  67. 
(0  Gibs.  1028. 
(0  [See  titles  SffmROUttUt  1^ 
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the  force,  which  is  temporal,  become  a  temporal  crime  in  tato, 
as  if  on^  say,  thou  art  a  whore  and  a  thie^  or  thou  keepest  a 
bawdy  house,  which  are  temporal  matters,  the  party  shall  not 
proceed  in  the  spiritual  court :  so  if  it  be  said  of  a  woman  that 
she  is  a  bawd  only,  and  not  that  she  keeps  a  bawdy  house:  but 
Holt,  Chief  Justice,  said,  if  one  commit  adultery,  and  the  husr 
band  bring  assault  and  battery,  this  shall  not  hinder  the  spiri- 
tual court,  for  it  is  a  criminal  proceeding  there,  and  no  indict- 
ment lies  at  the  common  law  for  adultery  (ti). 

But  if  a  man  libel  for  two  distinct  things,  the  one  of  which  on  thui  or 
is  of  ecclesiastical  cognizance,  and  the  other  not ;  a  prohibition  M!!do!^'or 
shall  be  granted  as  to  that  which  is  of  temporal  cognizance,  Pre««ripuon. 
and  they  of  the  Court  Christian  shall  proceed  for  the  other  (x). 

Hill.,  10  Will.  3,  The  Churcitoardens  v.  The  Bector  of 
Market  Bosworth.  The  churchwardens  libel  against  the 
rector,  that  there  hath  been  time  out  of  mind,  and  is,  a  chapel 
of  ease  within  the  same  parish ;  and  that  the  rector  of  the  said 
parish  for  time  out  of  mind  hath  repaired  and  ought  to  repair 
the  chancel  of  the  said  chapel ;  and  that  the  chancel  being  out 
of  repair,  the  defendant  being  rector  hath  not  repaired  it.  The 
rector  in  the  said  court  denied  the  custom*.  And  a  decree  was 
made  for  the  rector,  that  there  was  no  such  custom,  and  costs 
were  taxed  there  for  the  said  rector.  The  churchwardens 
moved  for  a  prohibition ;  and  it  was  argued  for  the  prohibition 
that  it  ought  to  be  granted,  because  it  appears  that  the  libel  is 
upon  a  custom,  which  the  defendant  hath  denied ;  and  it  may 
be  the  question  was  in  the  spiritual  court,  custom  or  not, 
which  is  not  triable  there,  but  at  the  common  law ;  and  then 
this  appearing  upon  the  libel,  that  the  court  hath  not  jurisdic- 
tion, a  prohibition  may  be  granted  after  sentence.  But  all  the 
court  held  the  contrary.  Fpr  by  Holt,  Chief  Justice :  The 
reason  for  which  the  spiritual  court  ought  not  to  try  customs 
is,  because  they  have  different  notions  of  customs,  as  to  the 
time  which  preates  them,  from  those  that  the  common  law 
hath:  For  in  some  cases  the  usage  of  ten  years,  in  some 
twenty,  in  some  thirty  years,  make  a  custom  in  the  spiritual 
court ;  whereas  by  the  common  law  it  must  be  for  time  imme- 
morial. And  therefore  since  there  is  so  much  difference  be- 
tween the  laws,  the  common  law  will  not  permit  that  court  to 
adjudge  upon  customs,  by  which  in  many  cases  the  inheritances 
of  persons  may  be  bound.  But  in  this  case,  that  reason  fails : 
for' the  spiritual  court  is  so  far  from  adjudging  that  there  is  any 
such  custom  which  the  common  law  allows,  that  they  have 
adjudged  that  there  hath  not  been  any  custom  allowed  by  their 
law,  which  allows  a  less  time  than  the  common  law  to  make  a 
custom.  And  the  plaintiffs  having  grounded  their  libel  upon 
a  pustom  which  was  well  grounded  if  the  custom  had  not  been 

{u\  2  Salk.  552.  538 ;    Cariialee   v.  Mapkdoram,  2 

(x)  Pense  v.  Protue,  Ld.  Raym.    T.  R.  473. 
5&J  Free  v.  Bwrgoywe,  6  B.  &  C. 
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On  Trial  of  denied  (for  libels  there  may  be  upon  customs),  but  the  custom 
M!Sa!^'or  being  denied  and  found  no  custom^  it  is  not  reason  to  prohibit 
PreKripuon.  the  court  in  executing  their  sentence  against  the  plaintiffs. 
For  the  design  of  a  motion  for  a  prohibition,  is  only  to  excuse 
the  plaintifi^  from  costs.  And  there  is  no  reason  but  that  they 
ouffht  to  pay  them ;  since  it  appears,  that  they  have  vexed  the 
defendant  without  cause.  And  therefore  a  prohibition  was 
denied  (y). 

[[Where  a  custom  for  a  church  rate  is  pleaded  in  the  eccle- 
siastical court,  and  the  plea  admitted,  they  may  proceed  to  try 
the  custom ;  but  if  denied,  a  prohibition  lies  (z). — Ed.] 

T.,  12  Will.  3,  Jones  v.  Stone  (a).  David  Jones,  the  vicar 
of  N.,  was  libelled  against  in  the  spiritual  court,  for  that  by 
custom  time  out  of  mind,  the  vicars  of  N.  had,  by  themselves 
or  others,  said  and  performed  divine  service  in  the  chapel  of 
Chawbur}',  for  which  there  was  such  a  recompense,  and  that 
he  neglected.  The  defendant  came  for  a  prohibition,  and 
without  traversing  this  custom,  suggested  that  all  customs 
were  triable  at  common  law.  And  it  was  urged,  that  it  was 
enough  for  a  prohibition,  that  a  custom  appeared  to  charge 
the  vicar  with  a  duty,  for  which  he  was  not  liable  of  common 
right.  But  by  Holt,  Chief  Justice :  A  parson  may  be  bound  to 
an  ecclesiastical  duty  by  custom,  and  when  he  is  bound  by 
custom,  the  spiritual  court  may  punish  him  if  he  neglects  that 
duty ;  the  custom  might  have  a  reasonable  commencement  by 
composition  in  the  spiritual  court,  and  begin  by  an  ecclesias- 
tical act;  and  a  bare  prescription  only  is  not  a  sufficient 
ground  for  a  prohibition,  unless  it  concerns  a  layman ;  whereas 
here  it  is  an  ecclesiastical  right,  an  ecclesiastical  person,  and 
an  ecclesiastical  duty,  and  the  prescription  not  denied. 

[[Wherever  a  modus  or  prescription  is  set  up  by  plaintiff^  or 
pleaded  by  defendant,  or  if  it  {b)  appears  in  his  personal  an- 
swer to  the  spiritual  court,  a  prohibition  lies. — Ed.[] 
On  the  Con-       When  the  issue  of  a  matter  depending  in  the  spiritual  court, 
ttractioii  of    jg  determined  or  influenced  by  any  statute,  a  prohibition  lieth. 
Ptriumtnt.    TBut,  as  wiU  be  seen  in  the  next  section  of  this  chapter,  it  is 
now  clear  law  that  the  misconstruction  of  an  act  of  parliament 
i^  ^ound  for  appeal^  not  for  prohibition. — En.]] 

In  some  of  the  books  there  is  an  intimation,  that  not  only 
all  statutes  whatever  are  to  be  interpreted  by  the  temporsJ 
courts,  but  also  that  when  a  statute  is  made,  giving  remedy  in 
a  matter  of  ecclesiastical  cognizance,  the  very  making  of  such 
statute  doth  ipso  facto  take  die  right  of  jurisdiction  from  the 
spiritual  court,  and  transfer  it  to  the  temporad;  if  there  is  not 
a  special  saving  in  the  act  to  preserve  the  spiritual  jurisdiction. 
But  to  this  the  rule  laid  down  by  Lord  Coke  (which  is  also 

(y)  Ld.  Raym.  435.  (b)  IBurdeaux  y.   Dr,   Lancaster 

(x)  IDunn  v.  Coates,  1  Atk.  288;  et  alt.  1  Salk.  333;  French  v.  Trask, 

5B.  &C.  1.]  10  East,  348  J 
(a)  2  Salk.  550. 
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generally  followed  by  the  books)  is  a  full  answer :  —  An  act  of 
parliament  being  in  the  affirmative  doth  not  abrogate  or  take 
away  the  jurisdiction  ecclesiastical,  unless  words  in  the  nega- 
tive be  added,  as  and  not  otherwise^  or  in  no  other  manner  or 
formy  or  to  the  like  efiect  (c).  TAnd  generally,  where  the  suit 
is  cognizable  by  the  ecclesiastics^  court,  it  will  be  presumed  by  * 
the  temporal  courts  that  they  will  administer  the  law  cor- 
rectly (rf). — Ed.]] 

Prohibitions  are  not  to  be  granted  on  the  last  day  of  the  Not  od  um 
term.  So  is  the  rule  set  down  in  the  books:  to  which  RoUe  ib'e^m.^' 
adds,  nor  on  the  last  day  save  one :  and  the  reason  of  both  is, 
that  there  would  not  be  time  for  notice  to  be  given  to  the 
other  side.  But  it  is  added  in  Latch,  that  upon  motion,  on 
the  last  day  of  the  term,  there  may  be  a  rule  to  stay  proceed- 
ings till  the  next  term  (e). 

[[As  prohibitions  used  to  go  to  the  High  Court  of  Delegates  (/)  jodieiai  Com- 
and  to  the  Court  of  Review  (^)  as  to  Ecclesiastical  Courts,  it  pajycoon- 
would  appear  that  the  superior  courts  of  Westminster  are  cu. 
competent  to  issue  a  prohibition  even  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  if  they  manifestly  exceed  their 
jurisdiction,  or  do  any  thing  contrary  to  the  general  law  of  the 
land.     But  the  Queens  Bench  has  refused  to  issue  a  manda- 
mus to  that  court  to  receive  a  petition  for  the  rehearing  of  an 
appeal  (A) ;  or  to  prohibit  them  from  hearing  a  cause  of  church 
rate  (i)  (appealed  from  the  Arches),  on  the  mere  ground  that 
the  rate  was  retrospective  and  bad. 

[[I  I.   When  grantable. 

[[The  Stat.  27  Geo.  3,  c.  44,  limiting  the  proceedings  in  the 
Ecclesiastical  Courts  for  incontinence  to  eight  months  from  the 
time  of  the  offence  committed,  applies  to  laymen  and  clergy- 
men ;  but  where  a  clergyman  was  proceeded  against  for 
incontinence  after  this  period  had  elapsed,  a  prohibition  was 
awarded  as  to  proceedings  for  reformation  of  manners,  but  a 
consultation  granted  for  deprivation  (A). 

[[It  has  been  held  as  settled  law,  since  Lord  Ellenborough*s  jjot  for  Hit- 
elaborate  judgment  in  Gould  v.  Gapper  (/),  that  the  miscon-  ^'^"^^^ 
struction  of  an  act  of  parliament  by  the  Ecclesiastical  Cou}"ts  PartUfflcnt. 
in  the  decision  of  a  case  within  their  jurisdiction,  is  matter  of 
prohibition,  and  not  of  appeal.     It  seems  also  to  be  esta- 
blished, that  such  prohibition  will  not  be  granted  before  the 

(r)  Gibs.  1028.  (i)  [Reg.  v.  Judicial  Commiitee 

(d)  IGriffin  v.  £//*»,  3  Per.  &  D.    qf  Privy  Council,  3  Nev.  &  Per.  15.] 
398  ]  (A)  IFree  v.  Burgoyne,  9  D.  &  R. 

(e)  Gibs.  1029.  14.    See  titles  BeCamation  and  ]Be- 
(^f)  IRebow  y.  Bickerton,  Bunb.     ]|ribati01t.] 

61 ;  Brabin  v.  Trediman,  2  Roll.  24.]  (0  IGould  v.    Gapper,    5   East, 

(g)  [4  Inst.  341.]  345;    I   Smith,    528  (cited  above), 

(A)  fEx  parte  Smyth,  2  Crompt.  contains  an  enumeration  of  all  the 

M.  &  R.  748 ;  3  Ad.  &  £11.  719.]  preceding  cases  on  this  subject.] 
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decision  of  the  ecclesiastical  judge  has  been  actually  given,  as 
the  temporal  courts  will  not  presume  that  it  will  be  an  errone- 
ous construction  of  the  statute ;  nor  will  they  presume  that  it 
will  exceed  its  jurisdiction  (e). 
Where  su-         [[Where  the  power  of  the  Ecclesiastical  Court  is  derived 
the^Driadrc-   from  a  Statute,  the  exercise  pf  it  is  strictly  limited.     Thus  the 
E^iwItStcai  requisition  by  21  Hen.  8,  c.  5,  s.  4,  that  the  executor  shall 
Court.  "  make  a  true  and  perfect  inventory,  and  deliver  it  into  the 

keeping  of  the  ordinary :"  it  has  been  held  that  the  bishop's 
office  is  merely  ministerial,  that  he  cannot  hear  objections  to 
the  inventory,  for  had  the  statute  meant  to  invest  him  with 
larger  power,  it  would  have  said  so  in  direct  words  (/).     But 
where  a  party  cited  as  resident  within  the  ecclesiastical  juris- 
diction had  appeared  and  pleaded  without  objection^  he  was 
not  allowed  afterwards  to  pi|t  the  fact  in  issue,  nor  in  such  a 
case  was  an  intervener  allowed  to  raise  an  objection  on  this 
ground  to  the  jurisdiction  (g). 
When  Prohi-:      [[But  if  it  appear  on  the  face  of  the  proceedings,  in  the 
imm^uteiy'  Ecclcsiastical  Court,  that  they  are  about  to  exceed  their  juris- 
jranied.        diction,  and  try  matters  which  are  triable  only  at  common  law, 
the  court  of  common  law  will  grant  immediate  prohibition,  and 
not  wait  till  the  parties  have  incurred  the  expense  of  further 
proceedings  (A). — Ed.^ 
On  a  refQiai       T.,  2  Aunc.     By  Holt,  Chief  Justice,  it  was  formerly  held, 
S^e*LibeJ[  °^   by  all  the  judges  of  England,  that  when  there  was  a  proceeding 
ex  officio  in  the  Ecclesiastical  Court,  they  were  not  bound  to 
ffive  the  party  a  copy  of  the  articles ;  but  the  law  is  otherwise, 
for  in  such  cases,  if  they  refuse  to  give  a  copy  of  the  articles, 
a  prohibition  shall  go  until  they  deliver  it ;   and  accordingly 
upon  motion,  a  prohibition  was  granted  in  the  like  case  by 
Holt,  Chief  Justice,  and  the  court  (i). 

rSuch  a  prohibition  is  usually  called  a  prohibition  quousque, 
as  distinguished  ftom  an  absolute  prohibition  to  proceed  at  all 
in  the  matter  (J). — Ed.]] 
OaaeoUa.  Prohibition  may  be  granted  upon  a  collateral  surmise;  that 
teraisarmite.  j^^  upon  a  sufipise  of  some  fact  or  matter  not  appearing  in  the 
libel.  It  was  heretofore  a  petition  of  the  clergy  to  the  king  in 
parliament,  that  no  prohibition  might  be  granted^  without  first 
showing  the  libel ;  and  it  was  a  complaint  of  Archbishop  Ban- 
croft, in  the  time  of  King  James  tne  First,  that  prohibitions 

(e)  [G  B.  &  C.  851 ;  Blaekett  v.  citations,  see  tide  ^vuiUt,  Citatum,'} 

Blizzard  and  another,  com^^axe  with  (A)  [B^er^^  v.  TFiim^ms  (Bailey,  J.), 

7  Ad.  &  EU.  726;  2  Add.  &  Ell.  5  B.&  C.  21;  French  v.  Trask,  10 

45 ;  Ex  parte  Law,  and  the  recent  East,  350.] 

case,  HtUl  v.  Maule,  3  N.  &  Per.  (i)  {Anon.  Ld.  Raym.  442,  vhere 

459;  but  see  also  the  case  of  Blunt  it  is  said  that  2  Hen.  5,  s.  1,  c.  3, 

▼.  Harwood,  3  N.  &  Per.  577' — £d.]  does  not  extend  to  the   Admiralfj 

W)  [Griffiths  ^c,  y.  Antony  ^c,  5  Court;    Salk.  653;    Anon.  6  Mod. 

d.  &  Ell.  623.]  308.1 

r)  iChichester    v.     Donegal,    6  (j)  [10  ^ast,  360.] 

Id.   375.      For   ^e   statute   of 


were  granted  without  sight  of  the  libel,  which  (as  it  was  there 
said)  is  the  only  rule  ai^  direction  for  the  due  granting  of  a 
prohibition,  because  upon  diligent  considisration  thereof  if:  will 
easily  appear,  whether  the  cause  belong  to  the  temporal  or 
ecclesiastical  cognizance ;  as,  on  the  other  side,  without  sight 
of  the  libel,  the  prohibition  must  needs  range  and  rove  with 
strange  and  foreign  suggestions,  at  the  will  and  pleasure  of  the 
deviser,  nothing  pertinent  to  the  matter  in  demand.  To  this 
charge  of  granting  prohibitions  without  sight  of  the  libel,  the 
judges  in  their  answer  say  nothing ;  but  as  to  granting  them 
upon  suggestion  of  matters  not  contained  in  the  libel,  their 
words  are  these:— Though  in  the  libel  there  appear  no  matter 
to  grant  a  prohibition,  yet  upon  a  collateral  surmise  the  pro- 
hibition is  to  be  granted ;  as,  where  one  is  sued  in  the  spiritual 
court  for  tithes  of  sylva  cadua,  the  party  may  suggest,  that 
they  were  gross  or  great  trees,  and  have  a  prohibition,  yet  no 
such  matter  appeareth  in  the  libel ;  so  if  one  be  sued  there  for 
violent  hands  laid  on  a  minister  by  an  officer,  as  a  constable, 
he  may  suggest  thai  the  plaintiff  made  an  affray  upon  another, 
and  he  to  preserve  the  peace  laid  hands  on  him,  and  so  have  a 
prohibition :  and  so  in  very  many  other  like  cases ;  and  yet 
upon  the  libel  no  ipatter  appeareth  why  a  prohibition  should 
be  granted  (k). 

H.,  13  Will.  3.   Libel  in  the  spiritual  court  by  the  husband  On  the  Hai- 
and  wife,  for  calling  the  husband  cuckold:    ruled  by  Holt,  ^"theWuS'i 
Chief  Justice,  that  a  prohibition  shall  go,  because  they  cannot  ^^l^t^ 
both  sue  in  that  court  for  that  word,  but  the  wife  only,  the  im- 

fmtation  being  upon  her ;  and  the  husband  and  wife  by  the 
aw  spiritual  may  not  join  in  suit  in  the  Ecclesiastip^l  Court  as 
they  must  do  in  the  temporal,  but  each  shall  sue  separately 
upon  their  own  cause  of  action  (/)• 


III.  What  must  he  done  before  Application  for  Prohibitiori. 

The  suggestion  must  have  been  moved  and  rejected  in  (be  SaKKnUon  to 
spiritual  court,  before  it  can  be  admitted  in  the  temporal  court,  fn  fbTspi^^ 
In  The  Bishop  of  Winchester's  case(m)  it  was  held,  that  in  a  f**"**  court, 
sq^t  for  tithes  in  the  spiritual  court  a  man  may  have  a  prohi- 
bition, suggesting  ^  prescription  or  modus,  before  or  without 
pleading ;  but  this  seems  not  to  be  law.     For  in  the  12  Will,  3, 
a  prohibition  was  moved  for,  suggesting  a  custom.     But  it  was 
denied  by  Holt,  Chief  Justice,  and  the  court,  unless  they  pleaded 
it  below,  because  perhaps  they  might  admit  i]}e  plea,     Also  \n 
the  10  Will.  3,  it  was  said,  by  Holt,  Chief  Justice,  that  if  a  modus 
be  pleaded  in  the  spiritual  court,  and  admitted,  no  prohibition 
shall  go;  but  if  the  question  be,  whether  a  modus  or  no  mo4M9, 

(k)  Gibs.  1027 ;  vid.  2  Inst.  607 ;        (I)  3  Salk.  288. 
[9B.&C.851;  Blackett  y.  Blizzard,        (m)  9  Co.  45. 
compare  with  7  Ad.  &  £1L  726.] 


S96 


Affidavit  to 
be  made  or 
the  Saggei' 
tioa. 


Btriet  Proof 
of  the  So{- 
gcftion  not 
Decenary. 


a  prohibition  shall  go ;  and  so  is  the  law,  viz.  wherever  the 
matter  which  you  suggest  for  a  prohibition  is  foreign  to  the 
libel,  you  must  plead  it  below  before  you  can  have  a  prohi- 
bition, otherwise,  where  the  cause  of  prohibition  appears  on 
the  face  of  the  libel  (n). 

M.,  4  Anne,  Burdett  v.  Newell  (o).  A  rule  was  made  to 
show  cause  why  a  prohibition  should  not  be  granted  to  stay  a 
suit  against  the  plaintiff  in  the  court  of  the  archdeacon  of 
Litchfield  for  not  going  to  his  parish  church  nor  any  other 
church  on  Sundays  or  holidays,  nor  receiving  the  sacrament 
thrice  a  year,  upon  suggestion  of  the  statute  of  Elizabeth 
and  the  Toleration  Act,  and  then  qualifying  himself  within 
that  act,  and  alleging  that  he  pleaded  it  below,  and  that  they 
refused  to  receive  his  plea.  It  was  showed  for  cause,  that  this 
fact  was  false,  and  the  plaintiff  was  not  a  dissenter,  nor  had 
qualified  himself  as  above,  and  therefore  it  was  moved,  that 
the>court  would  not  allow  the  rule  to  stand,  unless  they  had 
an  affidavit  of  the  fact ;  for  by  that  means  any  person  might 
come  and  suggest  a  false  fact,  and  oust  the  spiritual  court  of 
their  jurisdiction.  Which  was  agreed  to  by  the  court,  and 
therefore  the  rule  was  discharged. 

And,  by  Holt,  Chief  Justice,  the  distinction  is  this : — Where 
the  matter  suggested  appears  upon  the  face  of  the  libel,  we 
never  insist  upon  an  affidavit ;  but,  unless  it  appear  upon  the 
face  of  the  libel,  or  if  you  move  for  a  prohibition  as  to  more 
than  appears  on  the  face  of  the  libel  to  be  out  of  their  juris- 
diction, you  ought  to  have  affidavit  of  the  truth  of  the  sug- 
gestion (p).  Where  it  is  necessary  to  suggest  a  particular  fact 
to  the  court,  as  a  custom,  it  must  be  verified  by  affidavit  {q). 

It  is  said,  the  suggestion  need  not  be  precisely  proved  in 
order  to  obtain  a  prohibition.  For  where  the  suggestion  was 
for  a  modus  for  lamb  and  wool,  though  the  proof  failed  as  to 
the  wool,  and  it  was  urged  that  therefore  they  had  failed  in 
the  whole,  yet  a  prohibition  was  granted.  And  in  the  case  of 
Austen  v.  Pigot,  it  was  said,  that  the  proof  in  a  prohibition 
need  not  be  so  precise,  but  if  it  appears  that  the  Court  Chris- 
tian ought  not  to  hold  plea  thereof,  it  sufficeth  (r).  For  the 
court  will  refuse  a  consultation  if  any  modus  be  found, 
though  different  from  that  laid  ;  but,  at  the  same  dme, 
if  the  modus  be  not  proved  as  laid  by  the  plaintiff  in  prohi- 
bition, there  must  be  a  verdict  for  the  defendant,  who  is  entitled 
to  costs  («). 

But  if  the  suggestion  appears  to  the  court  to  be  notoriously 
false,  they  will  not  grant  a  prohibition ;  for,  by  Holt,  Chief 


(fi)  T Jones  v.  Stone,^  2  Salk.  551. 
(o)  (See  also  Johnson  v.  Oldham, 
609;]  Ld.Raym.  1211. 
(p)   2  Salk.  549. 
Iq)  Caton  v.  Burton,  Cowp.  330. 


(r)  Gibs.  1029 ;  Ataten  v.  Pigot, 
Cro.  Eliz.  736. 

(t)  Brock  Y.Richardson,  I  T.Re^, 
427. 
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Justice^  they  ought  to  examine  into  the  truth  of  the  suggestion, 
and  see  what  foundation  it  hath  (t). 

Lord  Coke  says,  the  suggestion  for  a  prohibition  may  be  saggetiion 
traversed  in  the  temporal  court  (ii).  travenaWe. 

And  Dr.  Watson  says,  if  the  suggestion  for  a  prohibition 
contains  no  other  matter  upon  which  a  prohibition  ought  to  be 
granted  to  the  spiritual  court  besides  the  refusal  of  a  plea 
there,  which  by  tne  common  law  is  a  good  plea  and  ought  to 
have  been  allowed,  in  such  case  the  refusal  is  traversable. 
Therefore  supposing  that  a  modus  decimandi,  or  a  prescription 
of  a  manner  of  tithing,  is  triable  in  the  spiritual  court,  if  in  a 
suit  there  for  a  modus  decimandi  another  modus  be  pleaded, 
or  that  there  is  no  such  modus,  and  that  plea  is  refused ;  or  if 
in  a  suit  for  tithes  of  lands  not  tithe-free,  a  prescription  is 
pleaded  as  to  the  manner  of  tithing,  and  that  plea  is  refused ; 
and  a  prohibition  is  moved  for  upon  suggestion  of  such  refusal, 
the  refusal  being  the  principal  matter  of  the  suggestion,  is 
therefore  traversable  {x). 


IV.  When  after  Sentence. 

T.,  10  Will.  3,  Gardner  v.  Booth  ( y).  Where  it  doth  appear  Ma>  b«  aner 
in  the  libel,  or  by  the  proceedings  in  the  cause,  that  the  cog-  *•"**""• 
nizance  of  the  cause  doth  not  belong  to  the  spiritual  court, 
a  prohibition  may  be  moved  for  and  granted  after  sentence ; 
and  this  holds  in  all  cases  but  where  one  is  sued  out  of  his 
diocese,  for  there,  if  he  doth  not  take  advantage  of  it  before 
sentence,  he  shall  not  have  a  prohibition  after  sentence  ;  and 
the  reason  is,  for  that  the  cause  doth  belong  to  the  spiritual 
court,  and  though  it  doth  not  belong  to  that  spiritual  court,  it 
belongs  to  some  other,  and  not  to  the  king's  temporal  court. 

So  in  the  case  of  Parker  v.  Clarke,  M.,  3  Anne  (z),  the 
clerk  of  a  parish  libelled  against  the  churchwardens,  for  so 
much  money  due  to  him  by  custom  every  year,  and  to  be  levied 
by  them  on  the  respective  inhabitants  in  the  said  parish  ;  and 
after  sentence  in  the  spiritual  court,  the  defendants  suggested 
for  a  prohibition,  that  there  was  no  such  custom  as  the  plaintiff 
had  set  forth  in  his  libel.  It  was  objected  against  granting 
the  prohibition,  that  it  was  now  too  late,  because  it  was  after 
sentence,  especially  since  the  custom  was  not  denied ;  for  if  it 
had,  and  that  court  had  proceeded,  then,  and  not  before,  it  had 
been  proper  to  move  for  a  prohibition.  But  by  Holt,  Chief 
Justice  : — It  is  never  too  late  to  move  the  King  Bench  for  a 
prohibition  where  the  spiritual  court  hath  no  original  juris- 
diction, as  they  had  not  in  this  case,  because  the  clerk  of  a 

(t)  ISmilh  v.  Wallett,  Ld.  Raym.  (jr)  Wats.  c.  57,  in  fine.    See  also 

587.     It  was  held  in  this  case  that  a  Peters  v.  PrideauXf  3  &eb.  332. 

spiritual  court  cannot  try  the  exist-  (y)  2  Salk.548. 

ence  of  a  vicarage  .~£d.1  (z)  6  Mod.  252 ;  3  Salk.  87. 

(0)2  Inst  611. 
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parish  is  neither  a  spiritual  person^  nor  is  this  dnty  in  demand 
spiritual^  for  it  is  founded  on  a  custom^  and  by  consequence 
triable  at  law  •  and  therefore  the  clerk  may  have  an  action  on 
the  case  against  the  churchwardens  for  neglecting  to  make  a 
rate^  and  to  levy  it,  or  if  it  had  been  levied,  and  not  paid  by 
them  to  the  plaintiff. 

It  is  a  general  rule  that  a  prohibition  cannot  be  had  after 
sentence,  unless  the  want  of  jurisdiction  in  the  court  below 
appear  on  the  face  of  the  proceedings  in  it(&).  But  if  it  appear 
on  the  face  of  the  ^oceedings  that  the  court  has  exceeded  its 
jurisdiction^  a  prohibition  will  be  granted  even  after  sentence. 
Thus,  the  consistorial  court  of  the  Bishop  of  Norwich  having 
ordered  certain  churchwardens  to  deliver  in  their  accounts,  but 
having  afterwards  examined  the  accounts  and  struck  a  balance, 
which,  they  refusing  to  pay,  the  judge  pronounced  them  con- 
tumacious and  excommunicated  them,  the  Court  of  King's 
Bench  being  moved  for  a  prohibition,  granted  it ;  fbr  the  eccle- 
siastical court  may  compel  churchwardens  to  deliver  in  their 
accounts,  but  cannot  proceed  to  examine  the  different  arti- 
cles (c).  And  where  the  plaintiff  in  prohibition  properly 
pleaded  a  modus  to  a  suit  for  tithes  in  the  ecclesiastical  court 
of  the  dean  of  the  cathedral  church  of  Sarum ;  but  the  judge 
of  the  court  by  an  interlocutory  sentence  decreed  him  to  answer 
more  fully,  from  which  sentence  he  appealed,  and  his  appeal 
was  dismissed  with  costs.  The  Court  of  King's  Bench  granted 
a  prohibition  to  both  courts,  in  order  to  stay  execution  for  the 
costs,  for  the  sentence  was  not  final;  and  it  also  appeared  on 
the  face  of  the  proceedings  that  the  jurisdiction  of  the  eccle- 
siastical court  ceased  when  the  modus  was  pleaded,  and  could 
not  re-commence  till  there  was  a  verdict  for  the  defendant,  and 
a  consultation  awarded  (tf).  But  the  rule  above-mentioned  is 
applicable  to  those  cases  only  where  prohibitions  are  granted 
for  want  of  original  jurisdiction  in  the  courts  below,  and  not 
to  those  cases  where  they  may  be  had  if  duly  applied  for,  on 
account  of  defect  of  trial.  For  where  a  matter  collateral  and 
incidental  to  a  suit  arises,  which  is  properly  triable  at  common 
law  as  a  modus,  though  the  courts  of  common  law  would  have 
granted  a  prohibition  before  sentence  on  account  of  the  defect 
of  trial  in  the  ecclesiastical  court,  they  will  not  grant  it  after 
sentence  if  the  defendant  there  pleaded  the  modus,  and  sub- 
mitted to  the  trial  of  it,  for  by  so  doing  he  has  waived  the 
benefit  of  a  trial  at  common  law(£);  and  to  oust  tne  ecclesi- 
astical court  of  its  jurisdiction  it  is  not  enough  that  a  custom 
or  prescription  be  stated,  except  it  be  denied  by  the  other  side 
and  the  court  are  proceeding  to  try  it:  for  it  may  be  immaterial 
to  the  question  (/). 


(6)  Argyll  t-  H«n^  Stra.  187  ; 
BUiquiert  v.  Hawkint,  Doug.  878; 
Ladbroke  v.-  Cricket,  2  T.  Rep.  649. 

(c)  Lemon  v.  Goti/ty,  3  T.  Rep.  3. 


(d)  Darky  Y.Cotens,  1 T.  Rep.  552. 

(e)  Full  y.  HutchmM,  Cowp.  442. 
(J)  Dtt^eniv.R4?6Mn,lH.BIa.lOO. 


T.,  44  Geo*  8,  Oould  v.  Gapper  (g).  In  this  case  the  de- 
fendant instituted  a  suit  in  the  archidiaconal  court  of  Wells^  for 
tithes  which  he  claimed  as  rector  of  High  Ham,  and  the  court 
decided  in  favour  of  his  claim.  The  plaintiff  applied  for  a 
prohibition  on  the  ground  of  a  misconstruction  of  an  act  of 
parliament^  and  the  Court  of  King's  Bench  held^  that  where 
the  spiritual  court  ineidentaUy  determines  any  matter  of  com- 
mon law  eognizaneCy  such  as  the  construction  of  an  Att  of 
parliament^  otherwise  than  the  common  law  requires^  prohi- 
oition  lies  after  sentehce,  although  the  objection  do  not  appear 
on  the  face  of  the  Hbet^  but  is  collected  from  the  whole  of  the 
proceedings  oelow.  (^This  case  was  cited  by  the  counsel  for 
both  parties  in  the  case  of  The  Dean  of  York  v.  Archbishop 
of  Yorhj  hiCj  as  the  leading  case  on  the  question  of  prohi- 
bitions after  sentence.     See  the  end  of  this  section. 

[[In  Hart  v.  Marshy  Mr.  J.  Patteson  said, ''  It  is  laid  down 
by  several  authorities  and  nbt  denied  now,  that  after  sentence, 
unless  the  want  of  jurisdiction  be  manifest^  this  court  will  not 
interfere  (A). 

^^Ricketts  V.  Bodenham  (t).  It  should  seem  that  the  Con- 
sistorial  Courts,  the  Court  of  Arches  and  Delegates^  are  superior 
courts ;  and  aftler  sentence,  unless  defect  of  jurisdiction  be  ap- 
parent on  the  face  of  the  proceedings,  it  will  not  be  intended. 

[[In  The  Dean  of  York  v.  Archbishop  of  York  and  Dr,  ^f^^^^^ 
PhiUimoref  prohibition  was  granted  after  sentence.  The  court 
observed,  "  it  had  been  argued  that  the  sentence  was  final, 
and  that  there  was  nothing  now  remaining  which  this  court 
could  prohibit  from  being  done^  and  that  there  was  not 
even  a  continuing  court  to  which  our  writ  could  be  ad- 
dressed. These  arguments,  for  obvious  reasons,  require  to 
be  narrowly  watched,  for  they  would  give  effect  to  unlawful 
proceedings  merely  because  they  were  brought  to  a  conclusion. 
But  to  the  present  case  they  are  inapplicable,  for  on  looking 
to  the  sentence  we  find  that  it  admonishes  the  party  not  to 
exercise  the  functions  of  dean  on  pain  of  the  greater  excom- 
munication, (and  we  find,  too,  that  the  court  was  adjourned 
only  when  this  motion  was  made),  the  inflicting  of  which  pain 
would  be  the  mode  of  enforcing  the  sentence,  and  this  we  may 
prohibit.  We  may  also  require  a  revocation  of  that  sentence^ 
according  to  the  several  forms,  and  it  is  plain  that  the  dean 
could  not  apply  before  sentence,  for  the  sentence  of  deprivation 
is  the  only  thing  done  which  is  beyond  the  jurisdiction  of  the 
archbishop.  Up  to  that  point,  his  grace  unquestionably  had 
power  to  inquire  with  a  view  to  ulterior  proceedings,  and  it 
seems  that  the  lord  chancellor  discharged  an  application  for  a 
prohibition  that  had  been  made  to  him  before  sentence  upon 
thftt  very  ground  (*)."— Ed.TJ 


S)  5  East,  345.  424.] 

)  [5  Ad.  fc  £11.  602  (  B.  €,  5        (i)  [4  Ad.  &  £11.  433.] 
DowL  P.  C.  424 ;  and  1  N ,  &  Per.       (A;)  {^ee  title  Vi$iUm^ 
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V.   Plaintiff's  Right  to  a  Prohibition. 

SJe°t  Pro'^      The  plaintiff  as  well  as  defendant^  in  the  spiritual  courts 
hibition.        may  have  a  prohibition  to  stay  his  own  suit.     To  this  purpose 
when  Archbishop  Bancroft  alleged  that  the  plaintiff's  having 
made  choice  thereof^  and  brought  his  adversary  there  into  trial, 
should  by  all  intendment  of  law  and  reason,  and  by  the  usage 
of  all  other  judicial  places  thereby  conclude  himself  in  that 
behalf;   yet  the  answer  of  the  judges  was,  that  none  may 
pursue  in  the  ecclesiastical  court,  for  that  which  the  king's 
court  ought  to  hold  pba  of;  but  upon  information  thereof 
given  to  the  king's  courts,  either  by  the  plaintiff  or  by  any 
mere  stranger,  they  are  to  be  prohibited,  because  they  deal  in 
that  which  appertajneth  not  to  their  own  jurisdiction  (i).   And 
in  the  case  of  Worts  v.  Clyston^  M.,  \2  Jac.  1,  the  same  thing 
was  declared  and  adjudged  in  the  Court  of  King's  Bench  (j). 
E.,  30  Geo.  2,  Paxton  v.  Knight  (A).     This  was  a  question 
whether  a  prohibition  should  be  granted  to  stay  proceedings 
in  an  ecclesiastical  court,  in  a  suk  by  a  Quaker,  for  a  seat  in  a 
church ;  founding  his  title  upon  a  prescriptive  right.     In  which 
suit  the  Ecclesiastical  Court  had  determined  against  him«    And 
now  he  came,  after  sentence  below,  for  a  prohibition.     (Note, 
an  immemorial  prescription  was  alleged  on  both  sides.)     On 
showing  cause  against  the  prohibition,  it  was  urged,  that  the 
court  will  not,  after  sentence,  grant  a  prohibition,  unless  the 
defect  of  jurisdiction  appears  upon  the  face  of  the  libel.    And 
the  aforesaid  case  of  Market  Bosworth  was  insisted  on,  where 
the  spiritual  court  had  adjudged  against  the  custom  set  up ; 
though  their  law  allows  a  less  time  than  the  common  law  to 
make  a  custom  :  but  the  prohibition  was  denied.     So  here,  if 
the  spiritual  court  will  admit  less  evidence  of  a  prescription 
than  the  temporal  courts  will,  and  the  prescription  is  never- 
theless found  to  be  groundless,  it  is  certain  that  the  party 
who  sets  it  up  can  have  no  reason  to  come  for  a  prohibition 
after  sentence :  and  his  only  reason  for  it  can  be  (as  the  court 
observed  in  the  aforesaid  cause)  to  get  clear  of  those  costs, 
which  be  hath  by  his  own  vexatious  suit  rendered  himself 
liable  to,  and  which  (as  was  there  adjudged)  he  ought  to  pay. 
But  the  court  seemed  to  think,  that  if  the  sentence  of  the 
ecclesiastical  court  was  a  nullity,  their  award  of  costs  must 
be  so  too.     And  here  are  reciprocal   prescriptions  alleged. 
And  the  prescriptive  right  of  the  one  is  determined /or,  though 
that  of  the  other  is  determined  against.    They  have  adjudged 
the  adverse  prescription  to  be  a  sood  one,  which  they  could 
not  try,  and  which  they  will  establish  upon  less  evidence  than 
the  common  law  requires.    And  Lord  Mansfield  said,  that 
though  he  was  very  sorry  that  the  court  were  obliged  to  grant 
the  prohibition  (because  the  party  applied  for  it  only  to  get 


g 


0  2  Inst.  607.  ik)  Burrow,  Mansf.  314. 

f)  Gibs.  1027;  Cro.  Jac.350. 


rid  of  paying  the  costs  occasioned  by  his  own  vexatious  suit), 
yet  he  thought  they  could  not  avoid  doing  it.  And  the  rule 
for  a  prohibition  was  made  absolute. 

VI.  Party  dying. 

If  the  defendant  in  a  prohibition  die>  his  executors  may  pro-  Party  dyuig. 
ceed  in  the  spiritual  court,  and  the  judges  of  that  court,  out 
of  which  the  prohibition  was  granted,  will  also  in  such  case 
make  a  rule  to  the  spiritual  court  to  proceed :  but  the  plain- 
tiff may,  if  he  pleaseth,  have  a  new  prohibition  against  the 
executors  (/). 

VII.  Costs. 

A  prohibition  takes  off  the  costs  assessed  upon  an  appeal,  Coft*. 
where  the  cause  is  returned  to  the  inferior  court.  This 
was  adjudged,  E.,  7  Car.  1,  in  the  case  of  Cromptan  v.  Wd- 
terfard,  where  an  appeal  had  been  to  the  Delegates,  who 
overruled  it,  and  assessed  costs  for  the  wrong  appeal:  And  the 
court  agreed  with  Richardson,  that  because  a  prohibition  stays 
all  proceedings,  the  costs  were  taken  away ;  and  added,  that 
if  the  party  was  excommunicate  he  should  be  absolved  (m). 

By  the  statute  of  the  8  &  9  Will.  3,  c.  11,  s.  3,  "  In  suits 
upon  prohibitions,  the  plaintiff  obtaining  judgment  or  any 
award  of  execution,  after  plea  pleaded,  or  demurrer  joined 
therein,  shall  recover  his  costs  of  suit ;  and  if  the  plaintiff  shall 
become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shall 

|)ass  against  him,  the  defendant  shall  recover  his  costs,  and 
lave  execution  for  the  same  (n). 

H.,  4  Geo.,  Sir  Henry  Houghton  v.Starkey(p),  After 
judgment  for  the  plaintiff  in  prohibition,  the  question  was, 
what  costs  ought  to  be  allowed ;  and  whether  they  should  be 
computed  from  the  first  motion,  or  only  from  the  declaration, 
was  the  doubt.  Upon  search,  it  was  found  to  be  the  course 
of  all  the  courts,  to  tax  only  from  the  time  of  declaring,  except 
in  two  instances :  the  one  in  the  case  of  Eads  v.  Jackson,  in 
the  2  Geo.  1,  and  the  other  in  the  case  of  Brown  v.  Turner, 
where  they  were  allowed  from  the  first  motion.  And  of  this 
opinion  were  all  the  judges.  And  all  the  ofScers  were  di- 
rected for  the  future  to  allow  the  costs  of  the  first  motion. 
And  afterwards,  H.,  IS  Geo.  1,  between  Swetnam  and  Archer, 
it  was  stated  in  the  same  manner,  and  agreed  to  be  the  uniform 
practice  ever  since.  And  E.,  1  Geo.  2,  between  Sir  Thomas 
Bury  and  Cross,  the  same  doubt  was  raised  by  a  new  master, 
and  the  court  ordered  costs  from  the  first  motion. 

(0  Wat«.  c.  55.  («)  [1  B.  &  A.  157;  6  B.  &  C. 

(m)  Hetl.  167;  Litt.  365;   Gibs.    538.] 
1029.  (o)  Str.82. 
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M.,  10  Geo.  2,  Middleton  w.  Croft  (p).  The  plaintiff  in 
prohibition  having  prevailed  in  one  point,  although  he  foiled 
in  all  the  rest,  moved  for  costs,  and  it  was  moved  that  they 
might  be  taxed  from  the  time  of  the  first  motion,  according  to 
several  determinations.  And  this  last  was  acquiesced  in,  if  the 
court  should  be  of  opinion  for  costs.  As  to  which  it  was  ob- 
jected, that  the  point  in  which  the  plaintiff  prevailed  was  not 
the  gist  of  the  proceedings,  but  only  a  circumstance ;  and  that 
it  would  be  very  hard,  that  they  who  had  prevailed  upon  the 
merits  should  pay  costs.  But  by  the  court :  "  The  words  of 
the  act  are  not  to  be  got  over,  which  give  costs  to  the  plaintiff, 
if  he  obtains  any  judgment :  and  this  matter  was  under  con- 
sideration in  the  House  of  Lords  in  Dr.  Bentley's  case^  where 
the  prohibition  stood  as  to  some  articles,  and  there  was  a  con- 
sultation for  the  rest:  to  be  sure  it  will  be  considered  in  the 
qwintum,  but  we  cannot  deny  costs  .** 

H.,  14  Geo.  2,  Gegge  v.  Jones{q).  Upon  showing  cause 
against  a  prohibition,  the  court  made  the  rule  absolute,  vrith  a 
direction  that  the  plaintiff  should  declare  in  prohibition.  He 
tendered  a  declaration,  but  the  defendant  refused  it,  and  applied 
to  stay  proceedings,  as  being  willing  to  submit.  The  other 
insisted  he  had  a  right  to  go  on,  and  so  get  the  costs  of  the 
motion,  which  he  could  not  otherwise  have.  But  the  court 
stayed  the  proceedings  without  costs ;  saying,  the  direction  to 
declare  was  in  favour  of  the  defendant,  who  might  waive  it. 
1  Will.  4,  C'^h®  preamble  of  1  Will.  4,  c.  21,  states,  *' that  it  is  ex- 

pedient to  make  some  better  provision  for  payment  of  costs  in 
cases  of  prohibition ; ''  and  provides  by  its  first  section,  ^*  that 
the  party  in  whose  favour  judgment  shall  be  given,  whether  a 
nonsuit,  verdict  or  demurrer,  or  otherwise,  shall  be  entitled  to 
the  costs  attending  the  application  and  subsequent  proceedings, 
and  have  judgment  to  recover  the  same  (r).''  In  a  recent  case 
in  the  Consistorial  Court  of  Rochester,  an  application  was 
made  that  the  costs  incurred  by  fruitless  attempts  to  obtain  a 
prohibition  might  be  included  in  the  costs  of  proceedings  for 
a  church  rate  in  the  Ecclesiastical  Court,  and  be  paid  before 
the  person  in  contempt  was  discharged.  The  judge  («)  re* 
fused  the  application.    (Nov.  1840).    See- title  t^raCtfCf  0 


VIII.  Summary  of  Cases  in  which  it  is  grantable,' although 
Original  Subject  is  within  Ecclesiastical  Jurisdiction. 

pn  summing  up  the  ppinion  of  the  Exchequer  Chamber  on 
The  Braintree  Church  Mate  case  {t),  C.  J.  Tindal  observed, 
on  the  question  as  to  whether  there  should  not  have  been  an 
appeal,  instead  of  an  application  for  a  prohibition,  *'  The 

(p)  Str.  1062.  -  (f)  [Dr.  Lusbin^ton.] 

iq)  Str.  1 1 14.  (0  tSc6  CltttrJ  K«te.] 

(r;  [See  S  &  &  A.  458.] 
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queation  is,  whether  the  Spiritual  Court,  having  admitted  the 
libel  of  the  churchwardens  to  proof,  that  is,  in  effect,  having 
decided  upon  the  validity  of  such  rate,  the  libel  itself  showing 
upon  the  face  of  it  that  the  rate  is  a  nullity  at  the  common 
law,  the  Queen's  writ  of  prohibition  may  issue.  And  we  are  all 
of  opinion  that,  in  such  a  case,  the  writ  of  prohibition  well  lies. 

[[''  As  to  the  decided  cases,  it  appears  that  prohibitions  have 
been  granted  when  the  Ecclesiastical  Court  is  proceeding  to 
compel  a  person  to  contribute  to  the  repair  of  a  parish  church 
as  an  inhabitant  whose  land  in  the  parish  is  in  lease ;  or  where 
a  person  is  charged  in  the  parish  where  he  inhabits,  in  respect 
of  land  out  of  it ;  or,  when  a  man  who  takes  a  standing  in 
the  market  in  one  parish,  hut  dwells  in  another,  is  sued  for  the 
repairs  of  the  church  of  the  former  parish ;  or,  where  one  is 
rated  in  respect  of  land  for  ornaments ;  or,  when  the  rate  is  on 
some  of  the  inhabitants  only ;  or,  when  the  suit  is  to  enforce 
an  ancient  rate,  made  some  time  before,  which  had  been  made 
originally  by  commissioners  of  the  Ecclesiastical  Court ;  or, 
when  the  bishop's  commissioners  made  a  rate  and  the  suit  was 
to  enforce  it ;  or,  when  the  rate  was  made  by  the  churchwar- 
dens, without  calling  together  the  parishioners  ;  or,  for  a 
parish  rate,  for  making  and  repairing  a  parish  organ.  In  all 
these  and  roanv  other  cases,  the  prohibition  was  allowed  to 
issue ;  although  no  one  doubts  but  that  the  whole  subject 
matter  of  church  rates,  and  the  enforcing  of  them,  is  within 
the  jurisdiction  of  the  Spiritual  Courts.  In  all  these  cases, 
too,  the  same  argument  would  have  applied,  which  has  been 
urged  in  the  present  case  before  us,  viz.,  that  the  objection  is 
a  proper  matter  of  appeal,  and  not  of  prohibition ;  for  that  it 
is  not  to  be  assumed  that  the  Ecclesiastical  Court  will  do 
wrong.  What  real  distinction  indeed  can  be  made  between 
a  rate  that  is  held  to  be  void  on  the  ground  of  its  being  im- 
posed by  the  bishop's  commissioner,  and  a  rate  that  is  imposed 
by  the  mere  authority  of  the  churchwardens  ?" — Ed.] 

To  conclude,  Sir  Simon  Degge  observeth  (u),  that  pro- 
hibitions of  themselves  are  excellent  things,  where  they  are 
used  upon  just,  legal  and  true  grounds,  and  have  often  avoided 
the  usurpation  of  the  popes  and  spiritual  courts.  But  by  the 
corruption  of  these  later  times,  they  are  grown  very  grievous 
to  the  clergy  (in  the  recovering  of  their  tithes  and  other  rights), 
being  too  often  granted  upon  feigned  and  untrue  suggestions, 
which  it  is  impossible  the  judges  should  foresee  without  the 
spirit  of  prophecy.  And,  he  adds,  I  think  I  may  prenume  to 
say,  that  where  one  was  granted  before  Queen  Elizabeth's 
time,  there  have  been  a  hundred  granted  in  this  last  age* 
And  they  are  a  very  great  delay  and  charge  to  the  clergy;  and 
it  were  well  (says  he)  in  my  poor  judgment,  if  the  reverend 

(«)  Ikgge,  p.  2,  C.26. 
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judges  would  think  of  some  way  to  restrain  them,  or  to  make 
them  pay  well  for  their  delay,  by  making  the  plaintiff  enter 
into  recognizance  to  pay  such  costs  as  the  court  out  of  which 
they  issue  should  award,  in  case  they  should  not  prove  their 
suggestion  in  convenient  time :  or  some  such  other  course  as 
they  in  their  great  wisdom  shall  think  just  and  meet. 

The  practice  of  the  courts  of  common  law,  in  granting  pro- 
hibitions, was  seriously  complained  of  in  the  reign  of  James  L 
by  Archbishop  Bancroft,  who,  in  the  name  of  the  whole 
clergy,  exhibited  to  the  privy  council  against  the  judges  "cer- 
tain articles  of  abuses  which  were  desired  to  be  reformed  in 
granting  of  prohibitions  ;"  but  his  objections  were  fully  an- 
CoDivUaUon.  swcrcd  by  them  {v).  If  a  prohibitiqn  be  improperly  obtained 
by  an  untrue  suggestion,  a  consultation  will  be  awarded,  which 
remits  the  cause  to  the  proper  jurisdiction  {w).  And  our  judges 
have  said  "  it  is  a  rule  not  to  grant  a  prohibition  where  the  pro- 
ceedings in  ecclesiastical  courts  are  not  against  the  law  of  the 
land  and  the  liberty  of  the  subject  {x)"  For  according  to  Mr. 
J.  Blackstone  (y),  as  on  the  one  hand  the  courts  of  Westmin- 
ster lend  the  ecclesiastical  courts  a  parental  assistance  in  aiding 
the  compulsive  powers  of  their  jurisdiction  ;  so  on  the  other 
they  are  obliged  sometimes  to  exercise  a  parental  authority 
by  restraining  those  powers  within  their  proper  limits  (z). 

Note,  ConiSUltatiOtt  is  treated  of  under  the  title  of  that 
name. 
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I.  Due  Attendance  on  the  Public  Worship  {a). 

By  can.  90,  the  churchwardens  or  questmen  of  every  parish, 
and  two  or  three  more  discreet  persons,  to  be  chosen  for 

(v)  2  Inst.  60 1 .  writ  of  prohibition ,  see  Soby  y.  Molins, 

(w)  See  ^O1l0ttltat<on.  Plowd.  468. 

(x)  Cro.  Jac.431.  (a)    See    lBi%unUv%,    Jkolt^t^, 

(y)  Vol.  3,  p.  103.  lLuxV%  Bafi»  €^l^toattoii,  Veynfi. 

(i)  For  the  form  of  pleadings  on  a 


sidesmen  or  assistants,  shall  diligently  see  that  all  the  parish- 
ioners duly  resort  to  their  church  upon  all  Sundays  and  holi- 
daysy  and  there  continue  the  whole  time  of  divine  service ; 
and  all  such  as  shall  be  found  slack  or  negligent  in  resorting 
to  the  church  (having  no  great  or  urgent  cause  of  absence) 
they  shall  earnestly  call  upon  them ;  and,  after  due  monition 
(if  they  amend  not),  they  shall  present  them  to  the  ordinary  of 
the  place. 

By  the  5  &  6  Edw.  6,  c.  1,  s.  S,  ^' All  persons  shall  dili-  onP«iaor 
gently  and  faithfully  (having  no  lawful  or  reasonable  excuse  by "hlS'c^! 
to  be  absent)  endeavour  themselves  to  resort  to  their  parish  JhStSf '^ 
church  or  chapel  accustomed,  or  upon  reasonable  let  thereof, 
to  some  usual  place  where  common  prayer  and  such  service  of 
God  shall  be  used  in  such  time  of  let,  upon  every  Sunday 
and  other  days  ordained  and  used  to  be  kept  as  holidays ;  and 
then  and  there  to  abide  orderly  and  soberly  during  the  time 
of  the  common  prayer,  preaching,  or  other  service  of  God :  on 
pain  of  punishment  by  the  censures  of  the  church." 

Sect.  3, ''  And  for  the  due  execution  hereof,  the  king's  most 
excellent  majesty,  the  lords  temporal,  and  all  the  commons  in 
this  present  parliament  assembled,  do  in  God's  name  require 
and  charge  all  the  archbishops,  bishops,  and  other  ordinaries, 
that  they  shall  endeavour  themselves  to  the  utmost  of  their 
knowledges,  that  the  due  and  true  execution  thereof  may  be 
had  throughout  their  dioceses  and  charges,  as  they  will  answer 
before  God  for  such  evils  and  plagues  wherewith  Almighty 
God  may  justly  punish  His  people  for  neglecting  this  good 
and  wholesome  law.'' 

By  the  1  Eliz.  c.  2,  s.  14, ''  All  persons  shall  diligently  and  On  Paioor 
faithfully,  having  no  lawful  or  reasonable  excuse  to  be  absent,  day!  * 
endeavour  themselves  to  resort  to  their  parish  church  or  chapel 
accustomed,  or  upon  reasonable  let  thereof,  to  some  usual 
place  where  common  prayer  and  such  service  of  God  shall  be 
used,  in  such  time  of  let,  upon  every  Sunday,  and  other  days 
ordained  and  used  to  be  kept  as  holidays,  and  then  and  there 
to  abide  orderly  and  soberly,  during  the  time  of  the  common 
prayer,  preaching,  or  other  service  of  God  there  to  be  used 
and  ministered,  on  pain  of  punishment  by  the  censures  of  the 
church,  and  also  upon  pain  that  every  person  so  offending 
shall  forfeit  for  every  such  offence  I2d.f  to  be  levied  by  the 
churchwardens  of  the  parish  where  such  offence  shall  be  done, 
to  the  use  of  the  poor  of  the  same  parish,  of  the  goods  and 
lands  of  such  offender,  by  way  of  distress." 

All  Persons.] — Femes  covert  as  well  as  others  (i). 

Except  dissenters  qualified  by  the  act  of  toleration,  who 
resort  to  some  congregation  of  religious  worship  allowed  by 
that  act  (c).    And  persons  who  shall  take  the  oaths  and  come 

(6)  Gibs.  291.  (c)  1  WOL  3,  c.  18,  is.  2, 16. 
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to  some  congregation  or  place  of  religious  worship  permitted 
to  Roman  Catholics  by  81  Geo.  S,  c.  32,  s.  9. 

But  they  who  repair  to  no  place  of  public  worship  are  still 
punishable  as  before  that  act,  or  the  «S1  Geo.  3,  c.  32.  And 
if  the  churchwardens  shall  happen  to  present  a  persoui  who 
possibly  may  go  to  some  other  place,  the  proof  tnereof  rests 
upon  the  person  presented,  and  the  absence  from  church 
justifies  the  presentment  {d). 

Having  no  lawful  or  reasonable  JEixcuse.'] — In  the  case  of 
Elizabeth  Dormer,  an  exception  was  taken  to  the  indictment, 
because  these  words  were  omitted,  not  having  any  lawful  or 
reasonable  excuse ;  but  it  was  agreed  by  all,  that  these  words 
are  to  come  in  on  the  other  side,  and  need  not  be  put  into  the 
indictment  (e). 

To  their  Parish  ChurchJ] — If  one  goes  to  a  customary 
chapel  within  the  parish,  it  is  a  good  excuse  ;  but  this  must 
be  pleaded  (/). 

If  the  plea  in  the  spiritual  court  be,  that  this  is  not  his 
parish  church,  and  they  refiise  the  plea,  a  prohibition  will  be 
granted;  because  that  court  cannot  intermeddle  with  the  pre- 
cincts of  parishes  ig) 

Or  upon  reasonable  Let  thereof,  to  some  usual  Place  where 
common  Prayer  and  such  Service  of  God  shall  be  used  in  such 
I^me  of  Let.] — By  the  common  law  or  practice  of  the  Church 
of  England,  no  person  can  be  duly  discharged  from  attending 
his  own  parish  church,  or  warranted  in  resorting  to  another, 
unless  he  be  first  duly  licensed  by  his  ordinary,  who  is  the 

E roper  judge  of  the  reasonableness  of  his  request,  and  grants 
im  letters  of  licence  under  seal,  to  be  exhibited  (as  there 
shall  be  occasion)  in  proof  of  his  discharge.  Which  licences 
are  very  common  in  our  ecclesiastical  records  (A). 

And  there  to  abide  orderly  and  soberly.'] — It  is  not  enough 
to  come  unless  he  also  abide ;  nor  enough  to  abide  when  he  is 
come,  unless  he  come  so  as  to  be  present  at  the  several  parts 
of  divine  service,  and  also  remain  there  throughout  orderly 
and  soberly ;  the  clause  being  penned  conjunctivelY,  and  so 
the  guilt  and  forfeiture  incurred  by  the  violation  of  any  one 
branch  (t). 

Among  the  constitutions  of  Egbert,  Archbishop  of  York, 
one  is,  that  whilst  the  minister  is  officiating,  if  any  person 
shall  go  out  of  the  church,  he  shall  be  excommunicated ;  and 
this  is  taken  from  a  canon  of  the  fourth  council  of  Car- 
thage (k). 

Sect.  2S.  ''  And  all  archbishops  and  bishops,  and  every  of 
their  chancellors,  commissaries,  archdeacons,  and  other  ordi- 
naries having  any  peculiar  ecclesiastical  jurisdiction,  shall  have 
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d)  Gibs.  964.  {e)  Gibs.  291.  (/)  Gibt.  292. 

)  Gibs.  292.  (A)  Gibs.  291.  (i)  Gibs.  292. 

(It)  Gibs.  90«i 


power  to  inquire  hereof  in  their  yisitation,  Bytiods,  and  else- 
where within  their  jurisdiction  at  any  other  time  and  plaoe^ 
and  to  take  accusation  and  informations  of  all  and  every  the 
things  above  mentioned,  done,  committed^  or  perpetrated, 
within  the  limits  of  their  jurisdictions ;  and  to  punish  the  same 
by  admonition,  excommunication,  sequestration,  or  deprivation, 
and  other  censures  and  process,  in  like  form  as  heretofore  hath 
been  used  in  like  cases  by  the  queen's  ecclesiastical  laws/' 

Sects.  17,  18,  19.  *^  And  the  justices  of  assize  shall  have 
power  to  inquire  of,  hear  and  determine  the  same,  at  the  next 
assises ;  and  to  make  process  for  execution,  as  they  may  do 
against  any  person  being  indicted  before  them  of  trespass,  or 
lawfully  convicted  thereof.  And  every  archbishop  and  bishop 
may  at  his  liberty  and  pleasure  join  and  associate  himself  to 
the  justices  of  assize,  for  the  inquiring  of,  hearing  and  deter- 
mining the  same.'' 

Sect  22.  "  And  all  mayors,  bailiffs,  and  other  head  officers, 
of  cities,  boroughs,  and  towns  corporate,  to  which  justices  of 
assize  do  not  commonly  repair,  shall  have  power  to  mquire  of, 
hear,  and  determine  the  same  yearly,  within  fifteen  days  after 
the  Feast  of  Easter  and  St.  Michael  the  Archangel ;  in  like 
manner  and  form  as  the  justices  of  assize  may  do.*' 

Also  by  the  S  Jac.  1,  c.  4,  ss.  87, 28,  29.  "  If  any  subject 
of  this  realm  shall  not  repair  every  Sunday  to  some  church, 
chapel,  or  usual  place  appointed  for  common  prayer,  and  there 
hear  divine  service,  according  to  the  said  statute  of  the  I  Eliz. 
c.  2,  it  shall  be  lawful  for  one  justice  of  the  peace,  on  proof  to 
him  made  by  confession  or  oath  of  witness,  to  call  the  party 
before  him ;  and  if  he  shall  not  make  a  sufficient  excuse  and 
due  proof  thereof  to  the  satisfaction  of  such  justice,  he  shall 
give  warrant  to  the  churchwarden  of  the  parish  where  the 
party  shall  dwell,  to  levy  I2d.  for  every  such  default  by  dis- 
tress and  sale ;  and  in  default  of  distress,  shall  commit  him  to 
prison  till  payment  be  made :  which  forfeiture  shall  be  to  the 
use  of  the  poor  of  the  parish  where  the  offender  shall  be  resi- 
dent at  the  time  of  the  offence  committed.  Provided,  that  no 
man  be  impeached  upon  this  clause,  except  he  be  called  in 
question  for  his  said  default  within  one  month  next  after  the 
default  made :  And  that  no  man  being  punished  according  to 
this  branch,  shall  for  the  same  ofience  be  punished  by  the  for- 
feiture of  12^.  on  the  statute  of  the  first  of  Elizabeth." 

And  1  Eliz.  c.  2,  s.  24,  provided,  ''  that  whatsoever  persons 
shall  for  their  offences  first  receive  punishment  of  the  ordinary, 
having  a  testimonial  thereof  under  the  ordinary's  seal,  shedl 
not  for  the  same  offence  eftsoons  be  convicted  before  the  jus- 
tices ;  and  likewise  receiving  for  the  said  offence  punishment 
first  by  the  justices,  shall  not  for  the  same  offence  eftsoons 
receive  punishment  of  the  ordinary.*' 
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On  Pain  of 
20£.  a  Month. 


Lawi  for  (re- 
qaentiog  of 
Divine  Ber^ 
vice  to  con- 
tinue in 
force. 


By  the  23  EHz.  c.  1,  s.  5,  "  Every  person  above  the  age  of 
sixteen  years,  which  shall  not  repair  to  some  church,  chapel, 
or  usual  place  of  common  prayer,  but  forbear  the  same  con- 
trary to  the  1  Eliz.  c.  2,  and  be  thereof  lawfully  convicted, 
shall  forfeit  to  the  queen  20L  a  month." 

And  there  are  many  regulations  concerning  the  same,  by 
that  and  by  several  subsequent  statutes,  which  being  chiefly 
intended  against  popish  recusants,  are  more  properly  treated 
of  under  the  title  ^OpCC^*  And  by  the  Toleration  Act,  the 
same  shall  not  extend  to  qualified  protestant  dissenters ;  but 
no  papist,  or  popish  recusant,  shall  have  any  benefit  by  the 
said  Act  of  Toleration.  [^See  titles  9Di00enter0  and  (Kat$0O 

And  by  the  23  Eliz.  c.  1,8.  12,  "  Every  person  which  usu- 
ally on  the  Sunday  shall  have  in  his  house  divine  service 
which  is  established  by  the  law  of  this  realm,  and  be  thereat 
himself  usually  or  most  commonly  present,  and  shall  not  ob- 
stinately refuse  to  come  to  church  ;  and  shall  also  four  times 
in  the  year  at  least  be  present  at  the  divine  service  in  the 
church  of  the  parish  where  he  shall  be  resident,  or  in  some 
other  common  church  or  chapel  of  ease,  shall  not  incur  the 
said  penalty  of  20/.  a  month  for  not  repairing  to  church. 

TBut  by  31  Geo.  3,  c.  32,  it  is  provided,  "  that  all  the  laws 
maae  and  provided  for  the  frequenting  of  divine  service  on  the 
Lord's  day,  commonly  called  Sunday,  shall  be  still  in  force, 
and  executed  against  all  persons  who  shall  offend  against  the 
said  laws,  unless  such  person  shall  come  to  some  congregation 
or  assembly  of  religious  worship  permitted  by  this  act,  or  by 
an  act  passed  in  the  first  year  of  the  reign  of  King  William 
and  Queen  Mary,  intituled  '  An  Act  for  exempting  their 
Majesty's  Protestant  Subjects,  dissenting  from  the  Church  of 
England,  from  the  Penalties  of  certain  Laws.'  " — Ed.]] 


Power  of  the 
Cliarch  to 
decree  Rites 
and  Ceremo- 
nies. 


n.  JEstablishment  of  the  Book  of  Common  Prayer  (/}. 

Art.  20.  "  The  church  hath  power  to  decree  rites  or  cere- 
monies that  are  not  contrary  to  God's  word." 

Art.  34.  *'  It  is  not  necessary  that  traditions  and  ceremonies 
be  in  all  places  one,  or  utterly  like ;  for  at  all  times  they  have 
been  divers,  and  may  be  changed  according  to  the  diversity  of 
countries,  times,  and  men's  manners ;  so  that  nothing  be  or- 
dained against  God's  word.  Whosoever  through  his  private 
judgment  willingly  and  purposely  doth  openly  break  the  tra- 

(/)  [See  L'Estrange's  Alliance  of  row*8    Rationale    of    the    Common 

Divine  Offices,  the  works  of  Comber,  Prayer,  Card  well's  Documentary  An- 

Wheatley  and  Mant,  on  the  Common  nals  of  the  Reformed  Church  of  £ng- 

Prayer,  Sharp  on  the  Rubric,  Spar-  land. — Ed.] 


I^ublfc  oaior^lifp.  409 

ditions  and  ceremonies  of  the  church,  which  be  not  repugnant 
to  the  word  of  God,  and  be  ordained  and  approved  by  com- 
mon authority,  ought  to  be  rebuked  openly  (that  other  may 
fear  to  do  the  like),  as  he  that  offendeth  against  the  common 
order  of  the  church,  and  hurteth  the  authority  of  the  magis- 
trate, and  woundeth  the  consciences  of  weak  brethren.  Every 
particular  or  national  church,  hath  authority  to  ordain,  change 
and  abolish  ceremonies  or  rites  of  the  church,  ordained  only 
by  man's  authority ;  so  that  all  things  be  done  to  edifying/' 

Can.  6.  "  Whoever  shall  affirm  that  the  rites  and  ceremonies 
of  the  Church  of  England,  by  law  established,  are  wicked, 
antichristian,  or  superstitious ;  or  such  as,  being  commanded 
by  lawful  authority,  men  who  are  zealously  and  godly  affected 
may  not  with  any  good  conscience  approve  them,  use  them,  or, 
as  occasion  requireth,  subscribe  unto  them :  let  him  be  excom- 
municated ipso  factOf  and  not  restored  until  he  repent  and 
publicly  revoke  such  his  wicked  errors." 

In  the  more  early  ages  of  the  church,  every  bishop  had  a  Litoror  be 
power  to  form  a  liturgy  for  his  own  diocese ;  and  if  he  kept  J}  uniri.'^*** 
to  the  analogy  of  faith  and  doctrine,  all  circumstances  were  <°*(r* 
left  to  his  own  discretion.    Afterwards  the  practice  was,  for 
the  whole  province  to  follow  the  service  of  the  metropolitan 
church ;  which  also  became  the  general  rule  of  the  church. 
And  this  Lindwood  acknowledgeth  to  be  the  common  law  of 
the  church ;  and  intimates  that  the  use  of  several  services  in 
the  same  province  (as  was  here  in  England)  was  not  to  be 
warranted  but  by  long  custom  (m). 

The  Latin  services,  as  they  had  been  used  in  England  be- 
fore, continued  in  all  King  Henry  the  Eighth's  reign  without 
any  alteration ;  save  some  rasures  of  collects  for  the  pope,  and 
for  the  office  of  Thomas  Becket  and  of  some  other  saints, 
whose  days  were  by  the  king's  injunctions  no  more  to  be  ob- 
served ;  but  those  rasures  or  deletions  were  so  few,  that  the 
old  mass  books,  breviaries,  and  other  rituals,  did  still  serve 
without  new  impressions  (ti). 

In  the  second  year  of  King  Edward  the  Sixth,  a  liturgy  Aetoruai. 
was  established  by  the  statute  of  the  2  &  3  Edw.  6,  c.  1,  as  le^^'iJ*'  « 

f  ft  ^^  '  '  rat » JwW.  0. 

followeth  : 

'*  Whereas  of  long  time  there  hath  been  had  in  this  realm  of 
England  and  in  Wales  divers  forms  of  common  prayer,  com- 
monly called  the  service  of  the  church,  that  is  to  say,  the  use 
of  Sarum,  of  York,  of  Bangor,  and  of  Lincoln ;  and  besides 
the  same,  now  of  late  much  more  divers  and  sundry  forms  and 
fashions  have  been  used  in  the  cathedral  and  parish  churches 
of  England  and  Wales,  as  well  concerning  the  mattens  or 
morning  prayer,  and  the  evensong,  as  also  concerning  the 

(w)  Gibe.  259.  (n)  Ibid. 
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Act  or  uni.    holy  communion  commonly  called  the  maas,  with  divers  and 

thTa^dw.o.  sundry  rites  and  ceremonies  concerning  the  same,  and  in  the 

administration  of  other  sacraments  of  the  church ;  and  albeit 

the  king,  by  the  advice  of  his  council,  hath  hitherto  divers 

times  assayed  to  stay  innovations  or  new  rites  concerning  the 

Cremisses,  yet  the  same  hath  not  had  such  good  success  as 
is  highness  required  in  that  behalf;  whereupon  his  high-, 
ness  being  pleased  to  bear  with  the  frailty  and  weakness  of 
his  subjects  in  that  behalf,  of  his  great  clemency  hath  not 
only  been  content  to  abstain  from  punishment  of  those  that 
have  offended  in  that  behalf,  but  also  to  the  intent  a  uniform 
quiet  and  godly  order  should  be  had  concerning  the  premisses, 
hath  appointed  the  archbishop  of  Canterbury,  and  certain 
other  of  the  most  learned  and  discreet  bishops  and  other 
learned  men  of  this  realm,  having  respect  to  the  most  eincere 
and  pure  Christian  religion  taught  by  the  Scripture,  as  to  the 
usages  in  the  primitive  church,  to  draw  and  make  one  conve*' 
nient  and  meet  order,  rite  and  fashion  of  common  and  open 
prayer  and  administration  of  the  sacraments  to  be  had  and 
used  in  his  majesty's  realm  of  England  and  in  Wales ;  the 
which,  by  the  aid  of  the  Holy  Ghost,  with  one  uniform  agrees 
ment  is  of  them  concluded,  set  forth  and  delivered  in  a  book, 
entitled  *  The  Book  of  Common  Prayer  and  Administratiou 
of  the  Sacraments  and  other  Rites  and  Ceremonies  of  the 
Church,  after  the  use  of  the  Church  of  England:'  Wherefore 
the  lords  spiritual  and  temporal,  and  the  commons,  in  this  pre- 
sent parliament  assembled,  considering  as  well  the  most  godly 
travel  of  the  king's  highness  herein,  as  the  godly  prayers, 
orders,  rites  and  ceremonies,  in  the  said  book  mentioned,  and 
the  considerations  of  altering  those  things  which  be  altered^ 
and  retaining  those  things  which  be  received  in  the  said  book, 
and  also  the  honour  of  God,  and  great  quietness  which  by  the 
grace  of  God  shall  ensue  upon  the  one  and  uniform  rite  and 
order  in  such  common  prayer  and  rites  and  external  ceremo- 
nies to  be  used  throughout  England  and  Wales,  do  give  to 
his  highness  most  hearty  and  lowly  thanks  for  the  same,  and 
humbly  pray  that  it  may  be  enacted  by  his  majesty,  with  the 
assent  of  the  lords  and  commons  in  parliament  assembled,  that 
all  and  singular  ministers  in  any  cathedral  or  parish  church, 
or  other  place  within  this  realm,  shall  be  bounden  to  say  and 
use  the  mattens,  evensong,  celebration  of  the  Lord's  supper, 
commonly  called  the  mass,  and  administration  of  each  the 
sacraments,  and  all  their  common  and  open  prayer,  in  such 
order  and  form  as  is  mentioned  in  the  same  book,  and  none 
other,  or  otherwise." 

And  by  the  same  act  divers  regulations  were  made  to  esia- 
blish  the  said  book,  which  are  yet  in  force,  not  for  the  esta- 
blishment of  that  book,  but  for  the  establishment  of  the  present 
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Book  of  Common  Prayer  enjoined  by  the  Act  of  Uniformity  of  J^f^^'j^**' 
the  IS  &  14  Car.  2,  and  which  therefore  remain  to  be  inserted  °  ^^  ^' 
in  their  due  course.  For,  that  I  may  observe  it  once  for  all, 
the  regulations  made  by  the  several  acts  of  uniformity  for  the 
establishing  of  the  several  respective  liturgies,  are  all  brought 
over  and  xnforced  by  the  last  act  of  uniformity  for  the  esta- 
.blishing  of  the  present  Book  of  Common  Prayer,  by  this  clause 
following,  viz. — 

13  &  14  Gar.  S,  c.  4,  s.  S4,  "  The  several  good  laws  and 
statutes  of  this  realm  which  have  been  formerly  made,  and  are 
now  in  force,  for  the  uniformity  of  prayer  and  administration 
of  the  sacraments,  shall  stand  in  full  force  and  strength  to  all 
intents  and  purposes  whatsoever,  for  the  establishing  and  con- 
finning  of  the  said  book  herein-before  mentioned  to  be  joined 
and  annexed  to  this  act,  and  shall  be  applied,  practised  and 
put  in  ure  for  the  punishing  of  all  oflfences  contrary  to  the 
$aid  laws,  with  relation  to  the  book  aforesaid,  and  no  other/* 

And  by  the  3  &  4  Edw.  6,  c.  10,  s.  1,  '*  All  books  called 
antiphoners,  missals,  grailes,  processionals,  manuals,  legends, 
pies,  portuasses,  primers  in  Latin  and  English,  couchers,  jour^ 
nals,  ordinals,  or  other  books  of  writings  whatsoever,  hereto- 
fore used  for  the  service  of  the  church,  written  or  printed  in 
the  English  or  Latin  tongue,  other  than  such  as  shall  be  set 
forth  by  the  king's  majesty,  shall  be  clearly  and  utterly  abo* 
lished,  extinguished  and  forbidden  for  ever  to  be  used  or  kept 
in  this  realm  or  elsewhere  in  any  of  the  king's  dominions.*' 

Sect  S*  *'  And  if  any  person  or  persons,  bodies  politic  or 
corporate,  that  shall  have  in  his  or  their  custody  any  the 
books  or  writings  of  the  sorts  aforesaid,  and  do  not  before  the 
last  day  of  June  then  next  ensuing  deliver  or  cause  to  be  de- 
livered all  and  every  the  same  books  to  the  mayor,  bailiff, 
constable,  or  churchwardens  of  the  town  where  such  books 
then  shall  be,  (to  be  by  them  delivered  over  openly  within 
three  months  next  following  after  the  said  delivery,  to  the 
archbishop,  bishop,  chancellor  or  commissary  of  the  same 
diocese,  to  the  intent  that  they  cause  them  immediately  after 
either  to  be  openly  burned,  or  otherwise  defaced  and  de- 
stroyed,) he  shall  for  every  such  book  or  books  willingly 
retained  in  hands  or  custody,  and  not  delivered  as  aforesaid 
after  the  said  last  day  of  June,  and  be  thereof  lawfully  convict, 
forfeit  to  the  king  for  the  first  offence  80«m  and  for  the  second 
offence  4/.,  and  for  the  third  ofifence  shall  suflfer  imprisonment 
at  the  king's  wUl." 

Sect  8.  "  And  if  any  mayors,  bailifls,  constables  or  others, 
do  not,  within  three  months  after  receipt  of  the  same  books, 
deliver  or  cause  to  be  delivered  such  books  so  by  them  re- 
ceived, to  the  archbishop,  bishop,  chancellor,  or  commis- 
^es  of  their  diocese;  and  if  the  said  archbishop,  bishop. 
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chancellor  or  commissaries^  do  not  within  forty  days  after  the 
receipt  of  such  books^  burn^  deface  and  destroy^  or  cause  to 
be  bumedy  defaced  or  destroyed  the  same  books  and  every  of 
them,  they  and  every  of  them  so  offending  shall  forfeit  to  the 
kingy  bein^  thereof  lawfully  convict,  40Z.  The  one  half  of  all 
which  forfeitures  shall  be  to  any  of  the  king's  subjects  that 
will  sue  for  the  same  in  any  of  the  king's  courts  of  record.'' 

Sect.  4.  "  And  as  well  justices  of  assize  in  their  circuits, 
as  justices  of  the  peace  within  the  limits  of  their  commission 
in  the  general  sessions,  shall  have  power  to  inquire  of,  hear 
and  determine  the  same,  in  such  form  as  they  may  do  in  other 
such  like  cases." 

Sect.  6.  "  Provided,  that  any  person  may  use,  keep  and 
have  any  primers  in  the  English  or  Latin  tongue,  set  forth  by 
King  Henry  the  Eighth ;  so  that  the  sentences  of  invocation 
or  prayer  to  saints  in  the  same  primers  be  blotted,  or  clearly 
put  out  of  the  same." 
Act  of  Thus  stood  the  liturgy  until  the  fifth  year  of  King  Edward 

the^s'Sdw^e!  ^^^  Sixth.  But  because  some  things  were  contained  in  that 
liturgy,  which  showed  a  compliance  with  the  superstition  of 
those  times,  and  some  exceptions  were  taken  to  it  by  some 
learned  men  at  home,  and  by  Calvin  abroad,  therefore  it  was 
reviewed,  in  which  Martin  Bucer  was  consulted,  and  some 
alterations  were  made  in  it,  which  consisted  in  adding  the 
general  confession  and  absolution;  and  the  communion  to 
begin  with  the  Ten  Commandments.  The  use  of  oil  in  con- 
firmation and  extreme  unction  were  left  out^  and  also  prayers 
for  souls  departed,  and  what  tended  to  a  belief  of  Christ's  real 
presence  in  the  eucharist.  And  this  liturgy  so  reformed  was 
established  by  the  act  of  the  5  &  6  Edw.  6,  c.  1,  s.  5,  as  fol- 
loweth :  —  "  Because  there  hath  risen  in  the  use  and  exercise 
of  common  service  in  the  church  heretofore  set  forth,  divers 
doubts  for  the  fashion  and  manner  of  the  ministration  of  the 
same,  rather  by  the  curiosity  of  the  minister  and  mistakers, 
than  of  any  other  worthy  cause :  therefore,  as  well  for  the 
more  plain  and  manifest  explanation  thereof,  as  for  the  more 
perfection  of  the  said  order  of  common  service,  the  king,  with 
the  assent  of  the  lords  and  commons  in  parliament  assembled, 
hath  caused  the  aforesaid  order  of  common  service,  intituled, 
*  The  Book  of  Common  Prayer,'  to  be  faithfully  and  godly  pe- 
rused, explained  and  made  fiilly  perfect,  and  hath  annexed  and 
joined  it  so  explained  and  perfected  to  this  statute :  adding  also, 
a  form  and  manner  of  making  and  consecrating  of  archbishops, 
bishops,  priests  and  deacons,  to  be  of  like  force,  authoritv 
and  value,  as  the  same  like  aforesaid  book  entitled  The  Book 
of  Common  Prayer  was  before ;  and  with  the  same  clauses  of 
provisions  and  exceptions  to  all  Intents  and  purposes  as  by  the 
act  of  the  3  &  S  Edw.  6,  c.  1,  was  limited  and  expressed  for 


the  uniformity  of  service  and  administration  of  the  sacraments 
throughout  the  realm,  upon  such  several  pains  as  in  the  said 
act  is  expressed,  ^d  the  said  former  act  to  stand  in  full 
force  and  strength  to  all  intents  and  constructions,  and  to  be 
applied,  practised  and  put  in  ure,  to  and  for  the  establishing  of 
the  Book  of  Common  Prayer  novir  explained  and  hereunto 
annexed,  and  also  the  said  form  of  making  archbishops, 
bishops,  priests  and  deacons  hereunto  annexed,  as  it  was  for 
the  former  book." 

This  liturgy  was  abolished  by  Queen  Mary,  who,  having 
called  in  and  destroyed  the  aforesaid  rased  books  of  King 
Henry  the  Eighth,  required  all  parishes  to  furnish  themselves 
with  new  complete  books,  and  enacted  that  the  service  should 
stand  as  it  was  most  commonly  used  in  the  last  year  of  the 
reign  of  the  said  King  Henry  the  Eighth  (o). 

And  for  a  month  and  more  after  Queen  Mary's  death,  the 
service  continued  as  before,  nothing  being  forbidden  but  the 
elevation ;  but  on  the  ^th  day  of  December  following.  Queen 
Elizabeth  set  forth  a  proclamation,  to  charge  and  command  all 
manner  of  her  subjects,  as  well  those  that  be  called  to  the 
ministry  of  the  church,  as  all  others,  that  they  do  forbear  to 
preach  or  teach,  or  to  give  audience  to  any  manner  of  doctrine 
or  preaching,  other  than  to  the  gospels  and  epistles,  commonly 
called  the  gospel  and  epistle  of  the  day,  and  to  the  Ten  Com- 
mandments in  the  vulgar  tongue,  without  exposition  or  addition 
of  any  manner  of  sense  or  meaning  to  be  applied  or  added ;  or 
to  use  any  other  mapner  of  public  prayer,  rite  or  ceremony  in 
the  church,  but  that  which  is  already  used,  and  by  law  re- 
ceived, or  the  common  Litany  used  at  this  present  in  her 
majesty's  own  chapel,  and  the  Lord's  Prayer  and  the  Creed  in 
English ;  until  consultation  may  be  had  by  parliament,  by  her 
majesty  and  her  three  estates  of  this  realm,  for  the  better  con- 
ciliation and  accord  of  such  causes,  as  at  this  present  are 
moved  in  matters  and  ceremonies  of  religion  (p). 

After  which,  in  the  first  year  of  the  same  aueen,  a  liturgy  uSlfeLu  of 
was  established  by  act  of  parliament  of  the  I  Eliz.  c.  2,  in  this  the  nSuT 
wise : — "  Be  it  enacted,  by  the  queen's  highness,  with  the 
assent  of  the  lords  and  commons  in  this  present  parliament 
assembled,  that  all  ministers  in  any  cathedral  or  parish  church, 
or  other  place,  shall  be  bounden  to  say  and  use  the  mattens, 
evensong,  celebration  of  the  Lord's  supper,  and  administration 
of  each  of  the  sacraments,  and  all  the  common  and  open 
prayer,  in  such  order  and  form  as  is  mentioned  in  the  book 
authorized  by  parliament  in  the  5  &  6  Edw.  6,  with  one  altera- 
tion or  addition  of  certain  lessons  to  be  used  on  every  Sunday 
in  the  year,  and  the  form  of  the  Litany  altered  and  corrected^ 

(o)  Gibs.  259.  (p)  Ibid.  267,  268. 
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and  two  sentences  only  added  in  the  delivery  of  the  sacrament 
to  the  communicants,  and  none  other  or  otherwise."  And  there 
was  a  proviso,  **  that  such  ornaments  of  the  church,  and  of  the 
ministers  thereof,  shall  be  retained  and  used,  as  was  in  this 
Church  of  England  by  authority  of  parliament,  in  the  second 
year  of  the  reign  of  King  Edward  the  Sixth,  until  other  order 
shall  be  taken  therein  by  the  authority  of  the  queen's  majesty, 
with  the  advice  of  her  commissioners  appointed  and  authorized 
under  the  great  seal  of  England  for  causes  ecclesiastical,  or  of 
the  metropolitan  of  this  realm.*' 

Of  the  Lords  and  Commons.l  —  It  was  not  said  lords  spirit 
tual,  in  this,  or  either  of  the  former  acts ;  because  all  the 
bishops  present  dissented  (9). 

TAe  Parm  of  the  Litany  altered  and  corrected.'] — By  the 
omission  of  the  clause,  from  the  tyranny  of  the  Bishop  of 
Rome,  and  all  his  detestable  enormities :  wnich  had  been  in 
the  second  and  in  the  fifth  of  Edward  the  Sixth  (r). 

ISoo  Sentences  only  added  in  the  delivery  of  the  Sacra^ 
ments.'] — Of  the  two  forms  now  used  at  the  delivery  of  the 
bread  and  wine,  the  first  part  of  each  (to  the  woi*d  life  inclu- 
sive) was  in  the  book  of  the  second  year  of  King  Edward  the 
Sixth,  but  not  the  second  part ;  but  in  the  book  of  the  fifth 
year,  was  the  second  part  without  the  first :  and  the  alteration 
made  by  virtue  of  this  act,  was  the  inserting  of  both  as  they 
now  stand  («). 

Order  shall  he  tahen  by  authority  of  the  Queen^s  Mcffesty, 
with  the  €uivice  of  her  Commissioners,'] — ^Two  years  aft:er« 
wards,  by  virtue  of  this  clause,  the  queen  issued  her  com- 
mission to  the  archbishop,  and  three  others,  to  peruse  the 
order  of  the  lesson?  throughout  the  whole  year,  and  to  cause 
some  new  calendars  to  be  imprinted ;  which  were  finished  and 
sent  to  the  several  bishops  to  see  them  observed  in  their 
dioceses  in  the  month  of  February,  1560  (0* 
canoniof  By  canou  36,  of  the  Canons  in  1603,  ''  No  person  shall  be 

lig  »!»PS'  received  into  the  ministry,  nor  admitted  to  any  ecclesiastical 
pSTJT*  ^^^&  ^^^  suffered  to  preach,  to  catechize,  or  be  a  lecturer 
^^^''  or  reader  of  divinity  in  any  place,  except  he  shall  first  sub- 
scribe (amongst  others)  to  this  article  following:  That  the 
Book  of  Common  Prayer,  and  of  Ordering  of  Bishops,  Priests 
and  Deacons,  containeth  in  it  nothing  contrary  to  the  word 
of  God,  and  that  it  may  be  lawfully  used,  and  that  he  himself 
will  use  the  form  in  the  said  book  |Nrescribed,  in  public 
prayer  and  administration  of  the  sacraments,  and  *  none  other.'  ** 

And  by  canon  56  of  the  same  Canons,  '*  Every  minister, 
being  possessed  of  a  benefice  that  hath  cure  and  charge  of 
souls,  although  he  chiefly  attend  to  preaching,  and  hath  a 
curate  under  him  to  execute  the  other  duties  which  are  to  be 

(g)  Gibs.  268.  (r)  Ibid.  («)  Ibid.  (0  Ibid. 


performed  for  him  in  the  church,  and  likewise  every  other 
stipendiary  preacher  that  readeth  any  lecture,  or  catechizeth, 
or  preacheth  in  any  church  or  chapel,  shall  twice  at  the  least 
eveiy  year  read  himself  the  divine  service  upon  two  several 
Sundays,  publicly,  and  at  the  usual  times,  both  in  the  forenoon 
and  afternoon,  in  the  church  which  he  ao  possesseth,  or  where 
he  readeth,  catechiaetb  or  preacheth,  as  is  aforesaid,  and  shall 
likewise  as  often  in  every  year  administer  the  aacramenta  of 
baptism  (if  there  be  any  to  be  baptised),  and  of  the  Lord's 
supper,  in  such  manner  and  form,  and  with  the  observation  of 
all  such  rites  and  ceremonies  as  are  prescribed  by  the  Book  of 
Common  Prayer  in  that  behalf:  which  if  he  do  not  accordingly 
perform,  then  shall  he  that  is  possessed  of  a  benefice  (as  be- 
fore) be  suspended ;  and  he  that  is  but  a  reader,  preacher  or 
catechizer  be  removed  from  his  place  by  the  bishop  of  the 
diocese ;  until  he  or  they  shall  submit  themselves  to  perform 
all  the  said  duties,  in  such  manner  and  sort  as  before  is  pre* 
scribed." 

After  the  passine  of  these  canons.  King  James,  in  the  first  King  j«aiei's 
year  of  his  reign,  by  virtue  of  the  aforesaid  proviso  in  the 
1  Eliz.  c.  2,  upon  the  conference  held  before  the  king  himself 
at  Hampton  Court,  gave  directions  to  the  archbishop,  and  other 
high  commissioners,  to  review  the  Common  Prayer  Book; 
and  they  did  make  several  material  alterations  and  enlarge- 
ments of  it,  as  in  the  office  of  private  baptism,  and  in  several 
rubrics  and  other  passages,  and  added  five  or  six  new  prayers 
and  thanksgivings,  and  all  that  part  of  the  catechism  which 
contains  the  doctrine  of  the  sacraments.  And  yet  the  powers 
specified  in  that  proviso,  seem  not  to  extend  to  the  queen's 
heirs  and  successors,  but  to  be  only  lodged  personally  in  the 
queen ;  yet  the  Book  of  Common  Prayer  so  altered  stood  in 
force  from  the  first  year  of  King  James,  to  the  fourteenth  of 
Charles  the  Second  (ii). 

And  it  is  to  be  observed,  that  the  liturgy  of  the  13  &  14 
Car.  2,  is  not  the  same  with  that  which  the  aforesaid  canons 
do  refer  to ;  so  that  so  far  forth  the  said  canons  as  to  this 
matter  are  not  now  in  force. 

In  the  preface  to  the  Book  of  Common   Prayer,   con-  Preface  to 
ceming  the  service  of  the  church  (which  was  also  nearly  the  c^mon 
same  in  the  second  and  in  the  fifth  of  Edward  the  Sixth) :  —  ^"f  *'* 
''  There  was  never  any  thing  by  the  wit  -of  man  so  well  de» 
vised,  or  so  sure  established,  which  in  continuance  of  time 
hath  not  been  corrupted;  as  among  other  things,  it  may 
plainly  appear  by  the  common  prayers  in  the  church,  com- 
monly called  divine  service.    The  first  original  and  ground 
whereof,  if  a  man  would  search  out  by  the  ancient  fathers*  he 
shall  find  that  the  same  was  not  ordainsd  but  of  a  good  pur* 

(a)  Wsta.  c«  ai. 
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JjjJ« 'o  pose,  and  for  a  great  advancement  of  godliness.  For  they  so 
Common  Ordered  the  matter,  that  all  the  whole  Bible  (or  the  greatest 
Prayer.  p^^,^  thereof)  should  be  read  over  once  every  year ;  intending 
thereby  that  the  clergy,  and  especially  such  as  were  ministers 
in  the  congregation,  should  by  often  reading  and  meditation  in 
God's  word,  be  stirred  up  to  godliness  themselves,  and  be 
more  able  to  exhort  others  by  wholesome  doctrine,  and  to 
confute  them  that  were  adversaries  to  the  truth  ;  and  further, 
that  the  people,  by  daily  hearing  of  holy  Scripture  read  in  the 
church,  might  continually  profit  more  and  more  in  the  know- 
ledge of  God,  and  be  the  more  inflamed  with  the  love  of  his 
true  religion. 

*'  But  these  many  years  passed,  this  godly  and  decent  order 
of  the  ancient  fathers  hath  been  so  altered,  broken  and  neg- 
lected, by  planting  in  uncertain  stories  and  legends,  with  mul- 
titude of  responds,  verses,  vain  repetitions,  commemorations, 
and  synodals,  that  commonly  when  any  book  of  the  Bible  was 
begun,  after  three  or  four  chapters  were  read  out,  all  the  rest 
were  unread.  And  in  this  sort  the  book  of  Isaiah  was  begun 
in  Advent,  and  the  book  of  Genesis  in  Septuagesima ;  but  they 
were  only  begun  and  never  read  through ;  after  like  sort  were 
other  books  of  Holy  Scripture  used.  And  moreover,  whereas 
St  Paul  would  have  such  language  spoken  to  the  people  in 
the  church,  as  they  might  understand  and  have  profit  by 
hearing  the  same,  the  service  in  this  Church  of  England  these 
many  years  hath  been  read  in  Latin  to  the  people,  which  they 
understood  not ;  so  that  they  have  heard  with  their  ears  only, 
and  their  heart,  spirit  and  mind  have  not  been  edified  thereby. 
And  fiirthermore,  notwithstanding  that  the  ancient  fathers  have 
divided  the  psalms  into  seven  portions,  whereof  every  one  was 
called  a  nocturn ;  now  of  late  time,  a  few  of  them  have  been 
daily  said,  and  the  rest  utterly  omitted.  Moreover,  the  num- 
ber and  hardness  of  the  rules  called  the  pie,  and  the  manifold 
changings  of  the  service,  was  the  cause  that  to  turn  to  the 
book  only  was  so  hard  and  intricate  a  matter,  that  many  times 
there  was  more  business  to  find  out  what  should  be  read,  than 
to  read  it  when  it  was  found  out 

''  These  inconveniences  therefore  considered,  here  is  set  forth 
such  an  order,  whereby  the  same  may  be  redressed.  And  for 
a  readiness  in  this  matter,  here  is  drawn  out  a  kalendar  for 
that  purpose,  which  is  plain  and  easy  to  be  understood; 
whereof  (so  much  as  may  be)  the  reading  of  Holy  Scripture  is 
so  set  forth,  that  all  things  shall  be  done  in  order,  without 
breaking  one  piece  from  another.  For  this  cause  be  cut  off 
anthems,  responds,  invitatories,  and  such  like  things,  as  did 
break  the  continual  course  of  the  reading  of  the  Scripture. 

*'  Yet  because  there  is  no  remedy,  but  that  of  necessity  there 
must  be  some  rules,  therefore  certain  rules  are  here  set  forth : 
which  as  they  are  few  in  number,  so  they  are  plain  and  easy  to  be 
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understood.  So  that  here  you  have  an  order  for  prayer,  and 
for  the  reading  of  the  Holy  Scripture,  much  agreeable  to  the 
mind  and  purpose  of  the  old  &uiers,  and  a  great  deal  more 
profitable  and  commodious,  than  that  which  of  late  was  used. 
It  is  more  profitable,  because  here  are  left  out  many  things, 
whereof  some  are  untrue,  some  uncertain,  some  vain  and  super* 
stitious,  and  nothing  is  ordained  to  be  read  but  the  very  pure 
word  of  God,  the  Holy  Scriptures,  or  that  which  is  agreeable 
to  the  same ;  and  that  in  such  a  language  and  order,  as  is  most 
easy  and  plain  for  the  understanding  both  of  the  readers  and 
hearers.  It  is  also  more  commodious,  both  for  the  shortness 
thereof,  and  for  the  plainness  of  the  order,  and  for  that  the 
rules  be  few  and  easy. 

''  And  forasmuch  as  nothing  can  be  so  plainly  set  forth,  but 
doubts  may  arise  in  the  use  and  practice  of  the  same ;  to  ap- 
pease all  such  diversity  (if  any  arise)  and  for  the  resolution  of 
all  doubts,  concerning  the  manner  how  to  understand,  do  and 
execute  the  things  contained  in  this  book ;  the  parties  that  so 
doubt,  or  diversely  take  any  thing,  shall  alwav  resort  to  the 
bishop  of  the  diocese,  who  by  his  discretion  snail  take  order 
for  the  quieting  and  appeasing  of  the  same ;  so  that  the  same 
order  be  not  contrary  to  any  thing  contained  in  this  book. 
And  if  the  bishop  of  the  diocese  be  in  doubt,  he  may  send  for 
the  resolution  thereof  to  the  archbishop. 

"  And  although  it  be  appointed,  that  all  things  shall  be  read 
and  sung  in  the  church  in  the  English  tongue,  to  the  end  that 
the  congregation  may  be  thereby  edified ;  yet  it  is  not  meant, 
but  that  when  men  say  morning  and  evening  prayers  privately, 
they  may  say  the  same  in  any  language  that  they  themselves 
do  understand." 

Stories  and  Legends.] — That  is,  concerning  the  lives  of  the 
saints ;  of  whom  there  being  such  a  number  in  the  Church  of 
Rome,  few  days  are  free  from  the  stories  and  legends  they 
relate  of  them  (:r). 

Respond."] — A  short  anthem  sung,  after  reading  three  or  four 
verses  of  a  chapter ;  after  which  the  chapter  proceeds  (y). 

Commemorations,] — The  service  of  a  lesser  holiday  falling 
in  with  a  greater  (z). 

Synodals.] — Constitutions  made  in  provincial  or  diocesan 
synods,  and  published  in  the  parish  churches  (a). 

Noctum.] — So  called  from  the  ancient  Christians  rising  in 
the  night  to  perform  them  (b) 

Pie.] — A  table  to  find  out  the  service  belonging  to  each  day ; 
which  becomes  very  difficult,  by  the  coincidence  of  many  offices 
on  the  same  day  (c). 

Invitaiories.] — Some  text  of  Scripture,  adapted  and  chosen 


t 


x)  Gib«.  263.  (y)  Gibs.  263.  (i)  Gibs,  263. 

o)  Ibid.  (6)  Ibid.  (c)  Ibid; 

VOL.  in.  B  B 


41S  ^txwt  movmp^ 

for  the  occasion  of  the  day,  and  used  before  the  Venite ;  which 
also  itself  is  called  the  invitatory  psalm  (ef  )• 

In  the  English  Tongue.y^By  Art  24f,  *^  It  is  a  thing  plainly 
repugnant  to  the  word  of  Godj  and  the  custom  of  the  primitive 
churchy  to  have  public  prayer  in  the  church,  or  to  minister  the 
sacraments,  in  a  tongue  not  understood  of  the  people." 

And  by  the  S  &  8  Edw,  6,  c.  1,  s.  5,  it  is  provided,  "  that  it 
shall  be  lawful  to  any  man  that  understandetn  the  Greek,  Latin 
and  Hebrew  tongue,  or  other  strange  tongue,  to  say  and  have 
the  prayers  of  mattens  and  evensong  in  Latin  or  any  such 
other  tongue,  saying  the  same  privately,  as  they  do  understand.** 

Sect.  6.  "  And  for  the  encouragement  of  learning  in  the 
tongues,  in  the  universities  of  Cambridge  and  Oxford ;  it  shall 
be  lawful  to  use  and  exercise  in  their  common  and  open  prayer 
in  their  chapels  (being  no  parish  churches)  or  other  places  of 
prayer,  the  mattens,  evensong,  litany,  and  all  other  prayers 
(the  holy  communion  commonly  called  the  mass  excepted) 
prescribed  in  the  said  book,  in  Greek,  Latin  or  Hebrew," 

And  by  the  13  &  14  Car.  0,  c.  4,  s.  18,  it  is  provided,  "  that 
it  shall  be  lawful  to  use  the  morning  and  evening  prayer,  and 
all  other  prayers  and  service  prescribed  in  and  by  the  said 
book,  in  the  chapels  or  other  public  places  of  the  respective 
colleges  and  halls  in  both  the  universities,  in  the  colleges  of 
Westminster,  Winchester  and  Eton,  and  in  the  convocations  of 
the  clergy  of  either  province,  in  Latin." 

And  by  the  same  statute,  s,  ^,  *'  the  bishops  of  Hereford^ 
St  David's,  Asaph,  Bancor,  and  Llandaff,  and  their  successors, 
shall  take  order  that  me  said  book  be  translated  into  the 
British  or  Welsh  tongue,  to  be  used  in  Wales  where  the  Welsh 
tongue  is  commonly  used ;  and  at  the  same  time  an  English 
book  shall  be  had  there  likewise,  that  such  as  understand  the 
same  may  have  recourse  thereunto,  and  such  as  do  not  under- 
stand the  same  may  by  conferring  both  tongues  together,  the 
sooner  attain  to  the  knowledge  of  the  English  tongue." 

And  by  the  5  Eliz.  c.  28,  '^  The  bishops  are  in  like  manner 
required  to  cause  the  Old  and  New  Testament  to  be  translated 
into  Welch,  and  to  have  one  English  and  one  Welsh  copy  in 
every  such  respective  place." 
Actoruni-  By  the  13  &  14  Car.  2,  c.4,  s.  1,  (which  is  the  last  Act  of 
ftu* &r!^s.  Uniformity),  it  is  enacted  as  follows :  *'  Whereas  by  the  neg- 
lect of  ministers  in  using  the  order  of  Common  Prayer,  during 
the  time  of  the  late  troubles,  great  mischiefs  and  inconveniences 
have  arisen ;  for  the  prevention  thereof  in  time  to  come,  and 
for  settling  the  peace  of  the  church,-  the  king,  (according  to  his 
declaration  of  the  five  and  twentieth  of  October,  1660)  granted 
his  commission  under  the  great  seal,  to  several  bishops  and 
other  divines,  to  review  the  Book  of  Common  Prayer,  and  to 
prepare  such  alterations  and  additions  as  they  thought  fit  to 

(iQ  Gibs.  263. 


offer :  And  afterwards  the  convoeadons  of  both  the  provinces  Act  «#  ui^ 
being  by  his  majesty  called  and  assembled^  his  p^esty  hath  nSfc^t. 
been  pleased  to  authorize  and  require  the  presidents  of  the  ' 

said  convocationi  and  other  the  bishops  and  clergy  of  the  same, 
to  review  the  said  Book  of  Common  Prayer^  and  the  Book  of 
the  Form  and  Manner  of  the  making  and  consecrating  of 
Bishops^  Priests  and  Deacons  (  and  that  after  mature  consider- 
ation,  they  should  make  such  additions  and  alterations  in  the 
said  books  respectively,  as  to  tbena  should  seem  meet  and  cop^ 
venienti  and  should  exhibit  and  present  the  same  to  bis  mai^ 
jesty  in  writingt  for  his  further  allowance  or  confirmation! 
since  which  time«  they  the  said  presidents,  bishops  and  clergy 
of  both  provinces  have  accordingly  reviewed  the  said  bookSf 
and  have  made  some  alterations  to  the  same  which  they  think 
fit  to  be  inserted,  and  some  additional  prayers  to  the  said  Book 
of  Common  Prayer  to  be  used  upon  proper  and  emergent  oc^ 
casions ;  and  have  exhibited  and  presented  the  same  unto  his 
majesty  in  writing  in  one  book,  intitled,  ^  The  Book  of  Com- 
mon Prayer  and  Administration  of  the  Sacraments,  and  other 
Rites  and  Ceremonies  of  the  Church,  according  to  the  use  of 
the  Church  of  England ;  together  with  the  Psalter  or  Psalms 
of  David,  appointed  as  they  are  to  be  sung  or  said  in  Churches ; 
and  the  Form  and  Manner  of  making,  ordaining  and  conse- 
crating of  Bishops,  Priests  and  Deacons  :*  All  which  his  miuesty 
having  duly  considered,  hath  fiiUy  approved  and  allowed  the 
same,  and  recommended  to  this  present  parliament,  that  the 
said  Books  of  Common  Prayer  and  of  Che  Form  of  Ordination 
and  Consecration  of  Bishops,  Priests  and  Deacons,  with  the 
alterations  and  additions  which  have  been  so  made  igid  pre- 
sented to  his  majesty  by  the  said  convocations,  be  the  book 
which  shall  be  appointed  to  be  used  by  all  that  officiate  in  all 
cathedral  and  collegiate  churches  and  chapels,  and  in  all 
chapels  of  colleges  and  halls  in  both  the  universities  and  the 
colleges  of  Eton  and  Winchester,  and  in  all  parish  churches 
and  chapels  throughout  the  kingdom,  and  by  all  that  make  or 
consecrate  bishops,  priests  or  deacons,  in  any  of  the  said  places, 
under  such  sanctions  and  penalties  as  the  houses  of  parliament 
shall  think  fit." 

Sect.  2.  "  Now  in  regard  that  nothing  conduceth  more  to  the 
settling  of  the  peace  of  the  nation,  nor  to  the  honour  of  our 
religion  and  the  propagation  thereof,  than  an  universal  agree- 
ment in  the  public  worship  of  God ;  and  to  the  intent  that  every 
Eerson  within  this  realm  may  certainly  know  the  rule  to  which 
e  is  to  conform,  in  public  worship  and  administration  of  sacra- 
ments and  other  rites  and  ceremonies  of  the  Church  of  England, 
and  the  manner  how  and  by  whom  bishops,  priests  and  dea^ 
cons,  are  and  ought  to  be  made,  ordained  and  consecrated ;  be 
it  enacted  by  the  king's  most  excellent  majesty,  by  the  advice 
and  consent  of  the  lords  spiritual  and  tewporaJi  and  of  the 
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commons  in  this  present  parliament  assembled,  that  all  and  sin- 
gular ministers  in  any  catnedral,  collegiate  or  parish  church,  or 
chapel,  or  other  place  of  public  worship,  shall  be  bound  to  say 
and  use  the  morning  prayer,  evening  prayer,  celebration  and 
administration  of  both  the  sacraments,  and  all  other  the  public 
and  common  prayer,  in  such  order  and  form  as  is  mentioned  in 
the  said  book,  intitled  as  aforesaid,  and  annexed  and  joined  to 
this  present  act ;  and  that  the  morning  and  evening  prayers 
therein  contained  shall,  upon  every  Lord's  day,  and  upon  all 
other  days  and  occasions,  and  at  the  times  therein  appointed, 
be  openly  and  solemnly  read  by  all  and  every  minister  or 
curate,  in  every  church,  chapel  or  other  place  of  public  wor- 
ship, as  aforesaid." 

Granted  his  Commission  under  the  Great  Seal."]  — Which 
bore  date  March  25th,  1661,  and  was  directed  to  twelve 
bishops  and  twelve  presbyterian  divines ;  with  nine  assistants 
on  each  side,  to  supply  the  places  of  the  principals,  when  they 
should  be  occasionally  absent.  In  virtue  of  which  commission 
the  commissioners  met  frequently  at  the  Savoy,  and  disputa- 
tions were  held,  but  nothing  concluded  (e). 

Or  other  Place  of  Public  Worshiv.]— By  the  22  Geo.  2,  c.33, 
all  commanders,  captains,  and  officers  at  sea,  shall  cause  the 
public  worship  of  Almighty  God,  according  to  the  liturgy  of 
the  Church  of  England,  to  be  performed  in  their  respective 
ships ;  and  prayers  and  preachings  by  the  chaplains  shall  be 
performed  diligently. 

And  by  the  rubric  before  the  service  at  sea,  the  morning 
and  evening  service  to  be  used  daily  at  sea  shall  be  the  same 
which  is  appointed  in  the  Book  of  Common  Prayer. 

In  such  Order  and  Form  as  is  mentioned  in  the  said  BoohJ] 

— Provided,  that  in  all  those  prayers,  litanies,  and  collects, 

which  do  any  way  relate  to  the  king,  queen,  or  royal  progeny, 

the  names  be  altered  and  changed  from  time  to  time,  and  fitted 

to  the  present  occasion,  according  to  the  direction  of  lawful 

authority  (/).     That  is,  (according  to  practice,)  of  the  king  or 

queen  in  council  (g). 

Books  or  By  the  1  Eliz.  c.  2,  s.  19,  the  Book  of  Common  Prayer  shall 

PrayeMobe  ^  providcd  at  the  charges  of  the  parishioners  of  every  parish 

protMcd.      ana  cathedral  church. 

This  was  intended  of  the  Book  of  Common  Prayer,  as  then 
established  by  that  act. 

By  canon  80,  the  churchwardens  or  questmen  of  every 
church  and  chapel  shall,  at  the  charge  of  the  parish,  provide 
the  Book  of  Common  Prayer,  lately  explained  in  some  few 
points  by  his  majesty's  authority,  according  to  the  laws  and 


(e)  Gibs.  275. 

13  &  14  Car.  2,  c.  4.  b.  25. 


and  the  cases  of  Newberry  v.  Good- 
win, 1  Phill.  282;  and  of  Stone  v. 


(f, , __ 

(g)  Gibs.  280.   [See  titles  HxiitlH    King*s  Proctor,  there  cited,  1  Consist 


and  9$fViHtUin  (vol.  ii.)>    424!] 


his  highnesses  prerogative  in  that  behalf;  and  that  with  all 
convenient  speed,  but  at  the  furthest  within  two  months  after 
the  publishing  of  these  our  constitutions. 

And  this  was  intended  of  the  same  Book  of  Common  Prayer 
as  altered  in  the  conference  at  Hampton-court  as  aforesaid. 

Finally,  by  the  13  &  14  Car.  2,  c.  4,  s.  26,  a  true  printed  Act  or  Uni. 
copy  of  the  (present)  Book  of  Common  Prayer,  shall  at  the  tu'i:  " 


v.  1. 


costs  and  charges  of  the  parishioners  of  every  parish  church 
and  chapelry,  cathedral  church,  college  and  hdl,  be  provided 
before  the  feast  of  St.  Bartholomew  1662;  on  pain  of  31.  a 
month,  for  so  long  time  as  they  shall  be  unprovided  thereof. 

Sect.  28.  And  the  respective  deans  and  chapters  of  every 
cathedral  or  collegiate  church  were  required,  at  their  proper 
costs  and  charges,  before  Dec.  25,  1662,  to  obtain  under  the 
great  seal  of  England,  a  true  and  perfect  printed  copy  of  this 
act,  and  of  the  said  book  annexed  hereunto,  to  be  by  the  said 
deans  and  chapters  and  their  successors  kept  and  preserved  in 
safety  for  ever,  and  to  be  also  produced  and  showed  forth  in 
any  court  of  record  as  often  as  they  shall  be  thereunto  lawfully 
required ;  and  also  there  shall  be  delivered  true  and  perfect 
copies  of  this  act  and  of  the  same  book  into  the  respective 
courts  at  Westminster,  and  into  the  Tower  of  London,  to  be 
kept  and  preserved  for  ever  among  the  records  of  the  said 
courts,  and  the  records  of  the  Tower,  to  be  also  produced  and 
showed  forth  in  any  court  as  need  shall  require ;  which  said 
books  so  to  be  exemplified  under  the  great  seal  of  England, 
shall  be  examined  by  such  persons  as  the  king  shall  appoint 
under  the  great  seal  of  England  for  that  purpose,  and  shall  be 
compared  with  the  original  book  hereunto  annexed,  and  they 
shall  have  power  to  correct  and  amend  in  writing  any  error 
committed  by  the  printer  in  printing  of  the  same  book,  and 
shall  certify  in  writing  under  their  hands  and  seals,  or  the 
hands  and  seals  of  any  three  of  them,  at  the  end  of  the  same 
book,  that  they  have  examined  and  compared  the  same  book, 
and  find  it  to  be  a  true  and  perfect  copy ;  which  said  books  so 
exemplified  under  the  great  seal,  shall  be  deemed  to  be  good 
and  available  in  the  law  to  all  intents  and  purposes,  and  shall 
be  accounted  as  good  records  as  this  book  itself  hereunto 
annexed. 

By  the  13  &  14  Car.  2,  c.  4,  s.  6,  every  person  who  shall  D«ci«nii<m 
be  presented  or  collated  or  put  into  any  ecclesiastical  benefice  JbcreoDio. 
or  promotion,  shall  in  the  church,  chapel  or  place  of  public 
worship  belonging  to  the  same,  within  two  months  next  after 
that  he  shall  be  in  the  actual  possession  of  the  said  ecclesiasti- 
cal benefice  or  promotion,  upon  some  Lord's  day,  openly, 
publicly  and  solemnly  read  the  morning  and  evening  prayers, 
appointed  to  be  read  by  and  according  to  the  said  Book  of 
Common  Prayer,  at  the  times  thereby  appointed  or  to  be  ap- 
pointed; and  after  such  reading  thereofj^  ^hall  openly  an4 


Aetoruni.  ptibUcly  before  the  Congregation  there  assembled,  declare  his 
^!a&!L  unfeigned  assent  and  consent  to  the  use  of  all  things  therein 
contained  and  prescribed,  in  these  words  and  no  other  s  "  I, 
A.  B.,  do  here  declare  my  unfeigned  assent  and  consent  to  all 
and  every  thing  contained  and  prescribed  in  and  by  the  book, 
intituled,  The  Book  of  Common  Prayer  and  Administration 
of  the  Sacraments,  and  other  Rites  and  Ceremonies  of  the 
*  Church,  according  to  the  use  of  the  Church  of  England, 
together  with  the  Psalter  or  Psalms  of  David,  pointed  as  they 
are  to  be  sung  or  said  in  Churches ;  and  the  Form  or  Manner 
of  making,  ordaining  atid  consecrating  of  Bishops,  Priests  and 
Deacons."  And  every  such  person,  who  shall  (without  some 
lawful  impediment  to  be  allowed  and  approved  by  the  ordinary 
of  the  place)  neglect  or  refuse  to  do  the  same  within  the  time 
aibresaid  (or  in  case  of  such  impediment,  within  one  month 
after  such  impediment  removed)  shall  ipso  facto  be  deprived 
of  all  his  said  ecclesiastical  benefices  and  promotions ;  and  the 
patron  shall  present  or  collate  as  if  he  were  dead. 

Sects.  19,  20,  21,  22,  23.  And  every  person  who  shall  be 
appointed  or  received  as  a  lecturer,  to  preach  upon  any  day  of 
the  week,  in  any  church,  chapel  or  place  of  public  worship, 
the  first  time  he  preacheth  (before  his  sermon)  shall  openly, 
publicly  and  solemnly  read  the  common  prayers  and  service 
appointed  to  be  read  for  that  time  of  the  day,  and  then  and 
there  publicly  and  openly  declare  his  assent  unto  and  appro^ 
bation  of  the  said  book,  and  to  the  use  of  all  the  prayers,  rites 
and  ceremonies,  forms  and  orders  therein  contained,  according 
to  the  form  before  appointed  in  this  act ;  and  shall  upon  the 
first  lecture  day  of  every  month  afterwards,  so  long  as  ne  con«- 
tinues  lecturer  or  preacher  there,  at  the  place  appointed  for  his 
said  lecture  or  sermon,  before  his  said  lecture  or  sermon, 
openly,  nublicly  and  solemnly  read  the  common  prayers  and 
service  for  that  time  of  the  day,  aiid  after  such  reading  thereof 
shall  openly  and  publicly  before  the  congregation  there  assem- 
bled declare  his  unfeigned  assent  unto  the  said  book,  according 
to  the  fbrm  aforesaid :  and  every  such  person  who  shall  neg- 
lect or  refuse  to  do  the  same,  shall  from  thenceforth  be  dis- 
abled to  preach  the  said  or  any  other  lecture  or  sermon  in  the 
said  or  any  other  church,  chapel  or  place  of  public  worship, 
until  he  shall  openly,  publicly  and  solemnlv  reAd  the  Common 
payers  and  service  appointed  by  the  said  book,  and  conform 
m  all  points  to  the  things  therein  prescribed,  according  to  the 

imrport  and  true  intent  of  this  act.  Provided,  that  if  the  said 
ecture  be  to  be  read  in  any  cathedral  or  collegiate  church  or 
chapel^  it  shall  be  suflicient  fbr  the  said  lecturer,  openly  at  the 
time  aforesaid,  to  declare  his  assent  and  consent  to  all  things 
contained  in  the  said  book,  according  to  the  form  aforesaid. 
And  if  any  person  who  is  by  this  act  disabled  (or  prohibited, 
Id  Car.  2>  c.  65  s.  7)  to  preach  my  lecture  or  sermon^  shall 


during  the  time  that  he  shall  continue  so  disabled  (or  pro*  Aetoruai. 
hibited),  preach  any  sermon  or  lecture,  he  shall  suffer  three  & TSlSir" 

months*  imprisonment  in  the  common  jail :  and  any  two  justices  

of  the  peace  of  any  county  within  this  realm,  and  the  mayor 
or  other  chief  magistrate  of  any  city  or  town  corporate  within 
the  same,  upon  certificate  from  the  ordinary  made  to  him  or 
them  of  the  ofience  committed,  shall  and  are  hereby  required 
to  commit  the  person  so  offending  to  the  jail  of  the  same 
county,  city  or  town  corporate.  Provided  that  at  all  times 
when  any  sermon  or  lecture  is  to  be  preached,  the  common 
prayers  and  service  in  and  by  the  said  book  appointed  to  be 
read  for  that  time  of  the  day,  shall  be  openly,  publicly  and 
solemnly  read  by  some  priest  or  deacon,  in  the  church,  chapel 
or  place  of  public  worship  where  the  said  sermon  or  lecture  is 
to  be  preached,  before  such  sermon  or  lecture  be  preached, 
and  that  the  lecturer  then  to  preach  shall  be  present  at  the 
reading  thereof.  And  provided,  that  this  act  shall  not  extend 
to  the  university  churches,  when  any  sermon  or  lecture  is 
preached  there  as  and  for  the  university  sermon  or  lecture ; 
but  the  same  may  be  preached  or  read  in  such  sort  and  man- 
ner, as  the  same  have  been  heretofore  preached  or  read. 

13  &  14  Car.  g,  c.  4,  s.  8 ;  1  Will.  sess.  1,  c.  8,  s.  11.  Every  sobMription 
dean,  canon  and  prebendary  of  every  cathedral  or  collegiate  fjjj  J««*«^ 
churchy  and  all  masters  and  other  heads,  fellows,  chaplains  and  Conformity, 
tutors  of  or  in  any  college,  hall,  house  of  learning  or  hospital, 
and  every  public  professor  and  reader  in  either  of  the  universi- 
ties and  in  every  college  elsewhere,  and  every  parson,  vicar, 
curate,  lecturer  and  every  other  person  in  holy  orders,  and 
every  schoolmaster  keeping  any  public  or  private  school,  and 
every  person  instructing  or  teaching  any  youth  in  any  house 
or  private  family  as  a  tutor  or  schoolmaster,  who  shall  be  in- 
cumbent or  have  possession  of  any  deanry,  canonry,  prebend, 
mastership,  headship,  fellowship,  professor's  place  or  reader's 
place,  parsonage,  vicarage  or  any  other  ecclesiastical  dignity  or 
promotion,  or  of  any  curate's  place,  lecture  or  school,  or  shall 
instruct  or  teach  any  youth  as  tutor  or  schoolmaster,  shall  at 
or  before  his  admission  to  be  incumbent  or  having  possession 
aforesaid,  subscribe  the  declaration  following;  "I,  A.  B.,  do 
declare,  that  I  will  conform  to  the  liturgy  of  the  Church  of 
England,  as  it  is  now  by  law  established. 

13  &  14  Car.  2,  c.  4,  s.  10.  Which  said  declaration  shall  be 
subscribed  by  every  of  the  said  masters  and  other  heads,  fel- 
lows, chaplains  and  tutors,  of  or  in  any  college,  hall  or  house 
of  learning,  and  by  every  public  professor  and  reader  in  either 
of  the  universities,  before  the  vice  chancellor  or  his  deputy ; 
and  by  every  other  of  the  said  persons  before  the  archbishop, 
bishop  or  ordinary  of  the  diocese  (or  his  vicar-general,  chan- 
cellor or  commissary  (t)):   on  pain  of  forfeiting  such  office, 

(0  15  Car.  2,  c.  6.  s.  5. 


4£4  ^mit  movmv* 

Aetoruoi.  place^  promotion  or  dignity,  and  being  utterly  disabled  and 
ft  M*&r!s.  ip^o  facto  deprived  of  the  same ;  which  shall  be  void,  as  if 
such  person  failing  were  naturally  dead. 

Sect.  1 1.  And  if  any  schoolmaster  or  other  person  instructing 
or  teaching  youth  in  any  private  house  or  family  as  a  tutor  or 
schoolmaster  shall  instruct  or  teach  any  youth  as  a  tutor  or 
schoolmaster  before  such  subscription,  he  shall  for  the  first 
offence  suffer  three  months'  imprisonment,  and  for  the  second 
and  every  other  offence  shall  suffer  three  months*  imprison- 
ment and  also  forfeit  5/.  to  the  king. 

And  after  such  subscription  made,  every  such  parson,  vicar 
or  curate  and  lecturer  shall  procure  a  certificate  under  the 
hand  and  seal  of  the  respective  archbishop,  bishop  or  ordinary 
of  the  diocese  (who  shall  make  and  deliver  the  same  upon  de- 
mand) ;  and  shall  publicly  and  openly  read  the  same,  together 
with  the  said  declaration,  upon  some  Lord's  day  within  three 
months  then  next  following,  in  his  parish  church  where  he  is 
to  officiate,  in  the  presence  of  the  congregation  there  assem- 
bled, in  the  time  of  divine  service :  upon  pain  that  every  person 
failing  therein  (without  some  lawful  impediment  to  be  allowed 
and  approved  by  the  ordinary  of  the  place  (A),  shall  lose  such 
place  respectively  and  be  disabled  and  ipso  facto  deprived 
thereof,  and  the  same  shall  be  void  as  if  he  were  naturally 
dead. 

TThe  13th  section  relates  to  the  solemn  league. 

I^The  ISth  section  enacts,  that  no  incumbent  who  shall  not 
be  in  episcopal  orders  before  Bartholomew  tide  shall  be  capa- 
ble of  holding  benefices. 

[[The  14th  enacts : 

["  That  no  person  whatsoever  shall  thenceforth  be  capable  to  be 
admitted  to  any  parsonage,  vicarage,  benefice  or  other  ecclesiastical 
promotion  or  dignity  whatsoever,  nor  shall  presume  to  consecrate 
and  administer  the  holy  sacrament  of  the  Lord's  Supper,  before 
such  time  as  he  shall  be  ordained  priest  according  to  the  form  and 
manner  in  and  by  the  said  book  prescribed,  unless  Ite  Have  formerly 
been  made  priest  by  episcopal  ordination  (1);  upon  pain  to  forfeit  for 
every  offence  the  sum  of  one  hundred  pounds ;  one  moiety  thereof 
to  the  king*8  majesty;  the  other  moiety  thereof  to  be  equally 
divided  between  the  poor  of  the  parish  where  the  oflence  shall  be 
committed ;  and  such  person  or  persons  as  shall  sue  for  the  same 
by  action  of  debt,  bill,  plaint  or  information,  in  any  of  his  majesty's 
courts  of  record,  wherein  no  essoin,  protection  or  wager  of  law 
shall  be  allowed,  and  to  be  disabled  from  taking  or  being  admitted 
into  the  order  of  priest,  by  the  space  of  one  whole  year  then  next 
following." — Ed.] 

Sect.  15.  Provided,  that  the  penalties  in  this  act  shall  not 
extend  to  the  foreigners  or  aliens  of  the  foreign  reformed 

(k)  23  Geo.  2,  c.  28.  (/)  [See  note  to  p.  70  of  ihii  vo- 

lume, title  a^rliCiiatton.— Ed.] 


churches,  allowed  by  the  king,  his  heirs  and  successors  in  Aetoruai- 
England.  ^Xll 

Sect.  16.  Provided,  that  no  title  to  confer  or  present  by 

lapse  shall  accrue  by  any  avoidance  or  deprivation  ipso  facto 
by  virtue  of  this  statute,  but  after  six  months'  notice  of  such 
avoidance  or  deprivation  given  by  the  ordinary  to  the  patron, 
or  such  sentence  of  deprivation  openly  and  publicly  read  in 
the  parish  church  of  the  benefice,  parsonage  or  vicarage  be- 
coming void,  or  whereof  the  incumbent  shall  be  deprived  by 
virtue  of  this  act. 

Sect  17.  And  no  form  or  order  of  common  prayers,  ad- 
ministration of  sacraments,  rites  or  ceremonies,  shall  be  openly 
used  in  any  church,  chapel  or  other  public  place  of  or  in  any 
college  or  hall  in  either  of  the  universities,  or  of  the  colleges 
of  Westminster,  Winchester  or  Eton,  other  than  what  is  pre- 
scribed by  the  said  book ;  and  every  governor  or  head  of  any 
of  the  said  colleges  or  halls,  shall  within  one  month  next  after 
his  election  or  collation  and  admission  into  the  same  govern- 
ment or  headship,  openly  and  publicly  in  the  church,  chapel  or 
other  public  place  of  the  same  college  or  hall,  and  in  the 
presence  of  the  fellows  and  scholars  of  the  same  or  the  greater 
part  of  them  then  resident,  siibscribe  unto  the  said  book,  and 
declare  his  unfeigned  assent  and  consent  thereunto,  and  to  the 
use  of  all  the  prayers,  rites  and  ceremonies,  forms  and  orders, 
therein  prescribed  and  contained,  according  to  the  form  afore- 
said :  and  all  such  governors  or  heads  of  the  said  colleges  and 
halls  as  shall  be  in  holy  orders,  shall  once  at  least  in  every 
quarter  of  the  year  (not  having  a  lawful  impediment)  openly 
and  publicly  read  the  morning  prayer  and  service  in  and  by  the 
said  book  appointed  to  be  read  in  the  church,  chapel  or  other 
public  place  of  the  same  college  or  hall ;  on  pain  to  lose  and 
be  suspended  from  all  the  benents  and  profits  belonging  to  the 
same  government  or  headship,  by  the  space  of  six  months,  bv 
the  visitor  or  visitors  of  the  same  college  or  hall ;  and  if  such 
governor  or  head  so  suspended  for  not  subscribing  to  the  said 
book,  or  for  not  reading  of  the  morning  prayer  and  service  as 
aforesaid,  shall  not  at  or  before  the  end  of  six  months  next 
after  such  suspension  subscribe  unto  the  said  book  and  declare 
his  consent  tnereto  as  aforesaid,  or  read  the  morning  praver 
and  service  as  aforesaid,  then  such  government  or  headsnip 
shall  be  ipso  facto  void. 

[[For  ss.  19  to  S3,  vide  ante,  p.  422;  for  ss.  26  and  28,  p.  421 ; 
s.  27  contains  provisions  relating  to  the  Welsh  dioceses,  see  tit. 

aaielesf.— Ed.;] 

Sect.  18.  Provided,  that  in  the  same  colleges  and  halls  as 
aforesaid,  the  said  service  as  aforesaid  may  be  used  in  Latin. 

Sect  29.  Provided  also,  that  nothing  in  this  act  shall  be  pre- 
judicial to  the  king's  professor  of  the  law  within  the  University 
of  Oxford,  for  or  concerning  the  prebend  of  Shipton  within 


^6  ^uhiit  momip^ 

the  cathedral  church  of  Sarum,  united  and  annexed  unto  the 

1)lace  of  the  same  king's  professor  for  the  time  being  by  the 
ate  King  James  of  blessed  memory. 
Penalty  of         By  Can.  4,  "  Whosoever  shall  aiHrm  that  the  form  of  God's 
S;"nor"ing    worship  in  the  Church  of  England,  established  by  law,  and 
com^n  ^   contained  in  the  Book  of  Common  Prayer  and  Administration 
Prayer.        of  Sacramcuts,  is  a  corrupt,  superstitious,  or  unlawful  worship 
of  God,  or  containeth  any  thing  in  it  that  is  repugnant  to  the 
Scriptures,  let  him  be  excommunicated  ipsofacto^  and  not  re* 
stored  but  by  the  bishop  of  the  place,  or  archbishop,  after  his 
repentance  and  public  revocation  of  such  his  wicked  errors.** 

By  Can.  38,  "  If  any  minister  after  he  hath  subscribed  to 
the  Book  of  Common  rrayer  shall  omit  to  use  the  form  of 
prayer,  or  any  of  the  orders  or  ceremonies  prescribed  in  the 
Communion  Book,  let  him  be  suspended ;  and  if  after  a  month 
he  do  not  reform  and  submit  himself,  let  him  be  excommuni- 
cated ;  and  then  if  he  shall  not  submit  himself  within  the  space 
of  another  month,  let  him  be  deposed  from  the  ministry.** 

And  by  Can.  98,  "  After  any  judge  ecclesiastical  hath  pro- 
nounced judicially  against  contemners  of  ceremonies,  for  not 
observing  the  rites  and  orders  of  the  Church  of  England,  or  for 
contempt  of  public  prayer,  no  judge  ad  quern  shall  allow  of 
his  appeal,  unless  the  party  appellant  do  first  personally  pro- 
mise and  avow,  that  he  will  faithftillv  keep  and  observe  all  the 
rites  and  ceremonies  of  the  Church  of  England,  as  also  the 
prescript  form  of  common  prayer,  and  do  likewise  subscribe  to 
the  same.** 

By  the  IS  &  14  Car.  S,  t.  4,  s.  7,  in  all  places  where  the 
proper  incumbent  of  any  parsonage  or  vicarage  or  benefice 
witn  cure  doth  reside  on  his  living,  and  keep  a  curate,  the  in- 
cumbent himself  in  person  (not  having  some  lawflil  impediment 
to  be  allowed  by  the  ordinary  of  the  place)  shall  once»  at  the 
least,  in  every  month  openly  and  publicly  read  the  conmion 
prayers  and  service  in  and  bv  the  said  book  prescribed,  and 
<if  there  be  occasion)  administer  each  of  the  sacraments  and 
other  rites  of  the  church,  in  the  parish  church  or  chapel  be^ 
longing  to  the  same,  in  such  order,  manner  and  form  as  in  and 
by  the  said  book  is  appointed,  on  pain  of  51.  to  the  use  of  the 
poor  of  the  parish  for  every  offence,  upon  conviction  by  con- 
fession, or  oath  of  two  witnesses,  before  two  justices  of  the 
peace ;  and  in  default  of  payment  vrithin  ten  days,  to  be  levied 
by  distress  and  sale  by  warrant  of  the  said  justices,  by  the 
churchwardens  or  overseers  of  the  poor  of  the  said  parish  (/). 
By  the  2  &  3  Edw.  6,  c.  1,  and  1  Eliz.  c.  2,  it  is  enacted  as 
foUoweth :  "  If  any  parson,  vicar,  or  other  whatsoever  minister, 
that  ousht  or  should  sing  or  say  common  prayer  mentioned  in 
the  said  book,  or  minister  the  sacraments,  reflise  to  use  the 
said  common  prayers,  or  to  minister  the  sacraments  in  such 

(0  [See  Newberry  v.  Godwin,  1  Fhlll.  282 ;  and  title  flttUIll.] 


cathedral  6t  parish  chtirch.  or  other  places  as  he  should  uie  to  Aet  or  vm- 
minister  the  satnCi  in  such  order  and  form  as  they  be  men^  &»*(&." 
tioned  and  set  forth  in  the  said  book:  or  shall  wilfully  or 
obstinately,  standing  in  the  same,  use  any  other  rite,  ceremony, 
order,  form,  or  manner  of  celebrating  the  Lord's  Bupper» 
openly  or  privily,  or  mattens,  evensong,  administration  of  the 
sacraments,  or  other  open  praver  than  is  mentioned  and  set 
forth  in  the  said  book ;  or  shall  preach,  declare  or  speak  any 
thing  in  the  derogation  or  depraving  of  the  said  book,  or  any 
thing  therein  contained,  or  or  any  part  thereof;  and  shall  be 
thereof  lawfully  convicted  accordmg  to  the  laws  of  this  realm, 
by  verdict  of  twelve  men,  or  by  his  own  confession,  or  by  the 
notorious  evidence  of  the  fact,  he  shall  forfeit  to  the  king  (if 
the  prosecution  is  on  the  statute  of  the  S  &  S  £dw.  6)  for  his 
first  offence  the  profit  of  such  one  of  his  spiritual  benefices  or 
promotions  as  it  shall  please  the  king  to  appoint,  coming  or 
arising  in  one  whole  year  after  his  conviction,  and  also  be  im*^ 
prisoned  for  six  months ;  and  for  his  second  offence  be  impri- 
soned for  a  year,  and  be  deprived  ipso  facto  of  all  his  spiritual 
promotions,  and  the  patron  shall  present  to  the  same  as  if  he 
were  dead;  and  for  the  third  ofibnce  shall  be  imprisoned 
during  life ;  and  if  he  shall  not  have  any  spiritual  promotion, 
he  shall  for  the  first  offence  sufiTer  imprisonment  six  months, 
and  for  the  second  offence  imprisonment  during  life.**  And  if 
the  prosecution  is  on  the  statute  of  the  1  Elit.  c.  8,  then  he 
shall  "  forfeit  to  the  king  for  the  first  oflfence  the  profit  of  all 
his  spiritual  promotions  for  one  yeaTi  and  be  imprisoned  for 
six  months  ;  for  the  second  offence  shall  be  imprisoned  for  a 
year,  and  deprived  ipso  facto  of  all  his  spiritual  promotions, 
and  the  patron  shall  present  as  if  he  were  dead ;  and  for  the 
third  offence  shall  be  deprived  ipso  facto  of  all  his  spiritual 
promotions,  and  be  imprisoned  during  life :  and  if  he  have  no 
spiritual  promotion,  he  shall  for  the  first  offence  be  imprisoned 
for  a  year,  and  for  the  second  offence  during  life/' 

And  by  the  said  statutes,  "  If  any  person  shall  in  any  inters 
ludes,  plays,  songs,  rhymes,  or  by  otner  open  words,  declare 
or  speak  any  thing  in  the  derogation,  depraving  or  despising  of 
the  same  book,  or  of  any  thing  therein  contained,  or  any  part 
thereof;  or  shall  by  open  fact,  deed,  or  by  open  threatenings 
compel  or  cause,  or  otherwise  procure  or  maintain  any  parson, 
vicar  or  other  minister  in  any  cathedral  or  parish  cnurch  or 
chapel,  or  any  in  any  other  place,  to  sing  or  say  any  common 
or  open  prayer,  or  to  minister  any  sacrament  otherwise,  or  in 
any  other  manner  and  form  than  is  mentioned  in  the  said 
book ;  or  by  any  of  the  said  means  shall  unlawfiilly  interrupt 
or  let  any  parson,  vicar  or  other  minister,  in  any  cathedral,  or 
parish  church,  chapel  or  other  place,  to  sing  or  say  any  com- 
mon and  open  prayer,  or  to  minister  the  sacraments  or  any  of 
them,  in  such  manner  and  form  as  is  mentioned  in  the  said 


l; 


Act  or  Ubi-    book ;  every  such  person,  being  thereof  lavfiilly  convicted  in 
AM 'c^r"     ^^'^  aforesaid,  shall  (if  the  prosecution  is  on  the  statute  of  the 

'-^  2  &  8  Edw.  6)  forfeit  to  the  king  for  the  first  ofience  lOi,  for 

the  second  offence  SOL,  for  the  third  offence  shall  forfeit  aU  bis 
goods  and  be  imprisoned  during  life :  and  if  for  the  first 
offence  he  do  not  pay  the  10/.  within  six  weeks  after  his  con- 
victioUi  he  shall  instead  of  the  said  10/.  be  imprisoned  for  three 
months  ;  and  if  for  the  second  offence  he  do  not  pay  the  said 
sum  of  SO/,  within  six  weeks  after  his  conviction,  he  shall  in- 
stead of  the  said  201.  be  imprisoned  for  six  months."  And  if 
the  prosecution  is  on  the  statute  of  the  1  Eliz.  c.  2,  then  he 
shall  "  forfeit  to  the  king  for  the  first  offence  100  marks,  for 
the  second  ofience  400  marks,  for  the  third  offence  shall  forfeit 
all  his  goods  and  be  imprisoned  during  life :  and  if  he  do  not 
)ay  the  sum  for  the  first  offence  within  six  weeks  next  after 
ds  conviction,  he  shall  instead  thereof  be  imprisoned  for  six 
months ;  and  if  he  do  not  pay  the  sum  for  the  second  ofience 
within  six  weeks  next  after  his  conviction,  he  shall  instead 
thereof  be  imprisoned  for  twelve  months. 

"  And  the  justices  of  assize  shall  have  power  to  inquire  of, 
hear,  and  determine  all  offences  contrary  to  the  said  acts,  and 
to  make  process  for  the  execution  of  the  same,  as  they  may 
do  against  any  person  being  indicted  before  them  of  trespass, 
or  lawfully  convicted  thereof.  Provided,  that  every  arch- 
bishop and  bishop  may  at  his  liberty  and  pleasure  associate 
himself  to  the  said  justices  of  assize,  for  the  inquiring  of, 
hearing,  and  determining  the  same* 

^'  But  no  person  shall  be  molested  for  any  offence  against 
these  acts,  unless  he  be  indicted  thereof  at  the  next  assizes. 

"  And  lords  of  parliament  for  the  said  offences  on  the  2  & 
3  Edw.  6,  to  be  tried  by  their  peers."  But  if  the  prosecution 
is  on  the  1  Eliz.  c.  3,  then  they  shall  only  "  for  the  third 
offence  be  tried  by  their  peers. 

*'  And  all  mayors,  bailiffs,  and  other  head  officers  of  cities, 
boroughs,  or  towns  corporate,  to  which  justices  of  assize  do 
not  commonly  repair,  shall  have  power  to  inquire  of,  hear  and 
determine  o£Jences  against  these  acts  within  fifteen  days  after 
the  Feast  of  Easter  and  St.  Michael  the  Archangel  yearly,  as 
the  justices  of  assize  may  do. 

*^  Provided  that  all  archbishops  and  bishops,  and  every  of 
their  chancellors,  commissaries,  archdeacons  and  other  ordi- 
naries having  any  peculiar  ecclesiastical  jurisdiction,  shall  have 
power  by  virtue  or  these  acts,  as  well  to  inquire  in  their  visita- 
tions, synods,  and  elsewhere,  within  their  jurisdiction,  at  any 
other  time  and  place,  to  take  accusations  and  informations  of 
all  and  every  the  things  above  mentioned,  done  or  committed 
within  the  limits  of  their  jurisdiction,  and  to  punish  the  same 
by  admonition,  excommunication,  sequestration,  or  depriva- 


tion  {m)f  and  other  censures  and  process,  in  like  form  as  here-  Aci  of  uoi- 
tofore  hath  been  used  in  like  cases  by  the  king's  ecclesiastical  &h caV/^ 
laws.  And  for  their  authority  in  this  behalf,  all  and  singular 
the  same  archbishops,  bishops,  and  other  their  officers  exer- 
cising ecclesiastical  jurisdiction  as  well  in  places  exempt  as  not 
exempt  within  their  diocese,  shall  have  full  power  and  autho- 
rity to  reform,  correct  and  punish  by  censures  of  the  church, 
all  and  singular  the  said  offenders  within  any  their  jurisdictions 
or  diocese ;  any  other  law,  statute,  privilege,  liberty  or  pro- 
vision heretofore  made,  had,  or  suffered  to  the  contrary  not- 
withstanding. Provided,  that  whatsoever  persons  shall  for 
their  offences  first  receive  punishment  of  their  ordinary,  having 
a  testimonial  thereof  under  the  ordinary's  seal,  shall  not  for  the 
same  offence  eftsoons  be  convicted  before  the  justices;  and 
likewise  receiving  for  the  said  offence  punishment  first  by  the 
justices,  shall  not  for  the  same  offence  eftsoons  receive  punish- 
ment of  the  ordinary." 

If  any  Parson,  Vicar,  or  other  whatsoever  Minister.'] — 
Popish  priests,  as  well  as  others ;  for  in  an  action  hereupon, 
in  the  3  Eliz.  brought  against  a  popish  priest  for  saying  mass, 
it  was  held  by  the  whole  court,  tnat  he  was  within  the  purview 
of  the  statute  of  the  1  Eliz.,  it  appearing  clearly  by  the  next 
clause  thereof,  that  the  design  of  the  parliament  was,  to  abolish 
the  superstitious  service,  and  to  establish  the  new  service  in 
its  place  (n). 

ITse  any  other  Rite.] — In  the  26  8c  27  Eliz.  Fleming  was 
indicted  upon  this  statute  of  the  1  Eliz.  and  punished ;  because 
he  had  given  the  sacrament  of  baptism  in  other  form  than  is 
here  prescribed  (o). 

E.,  1  Jac.  2.  An  indictment  for  using  other  prayers,  and 
in  other  manner,  seems  to  have  been  judged  insufficient,  be- 
cause the  prayers  used  may  be  upon  some  extraordinary  occa- 
sion, and  so  no  crime ;  and  it  was  said,  that  the  indictment 
ought  to  have  alleged,  that  the  defendant  used  other  forms  and 
prayers  instead  of  those  enjoined,  which  were  neglected  by 
him ;  for  otherwise  every  person  may  be  indicted  that  useth 
prayers  before  his  sermon,  other  than  such  which  are  required 
by  the  Book  of  Common  Prayer  ( o). 

Or  other  open  Prayer.] — 6y  the  said  acts,  open  prayer  in 
and  throughout  the  same,  meaneth  that  prayer  which  is  for 
others  to  come  unto,  or  hear  either  in  common  churches,  or 
private  chapels  or  oratories,  commonly  called  the  service  of 
the  church. 

Shall  forfeit.] — A  clerk  was-  indicted  hereupon,  for  using 
other  prayers,  and  was  fined  100  marks ;  and  it  was  held  by  the 
whole  court  to  be  ill :  because  they  can  inflict  no  other  punish- 
ment than  what  is  directed  by  the  statute  (q). 

(m)  [See  title  17{0itatiOtt.]  (n)  Dyer,  203. 

<o)  1  Leon.  295.  {p)  3  Mod.  79.  (9)  Ibidi 


400  t^ublf  e  mtmi9^ 

All  ArekbithapB  and  Bi$hep$,]'^  If  a  minuter  preach 
against  the  Book  of  Common  Prayer^  this  is  a  sood  cause  of 
deprivation  by  the  ecclesiastical  law  without  aid  of  the  said 
statutes :  for  he  that  spei^eth  against  the  peace  and  quiet  of 
the  churchy  is  not  worthy  to  be  a  governor  of  the  church. 
And  the  statutes  bdng  in  the  afBrmstivei  do  not  take  away  the 
ordinary's  power  of  depriving  for  the  first  offence :  on  the  con- 
trary, there  is  an  express  proviso,  which  reserveth  to  him  his 
power  (r), 

H.,  33  Eliz*  Robert  Caudrey,  clerk,  was  deprived  of  his 
benefice  before  the  high  commissioners,  as  well  for  that  he  had 
preached  against  the  Book  of  Common  Prayer,  as  also  fat 
that  he  remsed  to  celebrate  divine  service  according  to  the 
said  book ;  which  depriviUion,  though  not  prescribed  by  the 
statutes  for  the  first  offence,  was  declared  to  be  ffood ;  because 
the  ecclesiastical  judge  might  lawfiilly  inflict  such  sentence  be 
fore  the  making  of  these  statutes,  and  is  not  inhibited  (on  the 
contrimr  his  ancient  power  is  reserved)  by  the  same  statutes  (i). 
At  Thetford  Lent  Assises,  1796,  a  clerk  was  indicted  upon 
these  statutes ;  but  the  evidence  was  not  that  he  had  left  out 
or  added  any  prayers  or  altered  the  form  of  worship,  but  that 
he  did  not  read  prayers  twice  on  a  Sunday,  but  alternately  one 
Sunday  in  the  morning,  and  the  next  in  the  evening,  and 
omitted  to  read  them  at  all  on  certain  saint  days.  The  learned 
judge  who  tried  the  indictment,  Mr.  Baron  Perryn,  observed 
that  it  was  primm  impresHonii,  and  being  of  opinion  that  the 
offence  complained  of  was  purely  of  ecclesiastical  cognizance, 
and  not  the  sulqect  of  prosecution  in  the  temporal  courts, 
directed  the  jury  to  acquit  the  defendant ;  which  they  accord- 
ingly did. 
Penalty  of  By  the  5  &  6  Edw.  6,  c.  1,  s.  6,  ^^  If  any  person  shall  will- 
aTuV^Mh?.^  ^S^y  ^^  wittingly  hear  and  be  present  at  any  other  manner 
or  form  of  common  prayer  or  administration  of  the  sacraments, 
or  of  nmking  ministers  in  the  church,  or  of  any  other  rites 
contained  in  the  Book  of  Common  Prayer,  than  is  mentioned 
and  set  forth  in  the  said  book  (except  persons  qualified  by  the 
Act  of  Toleration  as  before  is  mentioned,  or  the  31  Geo.  3, 
c.  32,)  and  shall  be  thereof  convicted  aecording  to  the  laws  of 
this  realm,  b^ore  the  justices  of  assise  or  justices  oi  die  peace 
in  their  sessions,  by  the  verdict  of  twelve  men,  or  bjr  confes- 
sion, or  otherwise ;  he  shall  for  the  first  otSenee  aumr  impri- 
sonment for  six  months,  for  the  second  ofl^ce  imprisonment 
for  a  year,  and  for  the  third  oflfence  imprisonment  dturing 
life(0- 

(r)  2  noW9  Abr.  229.  (0  [See  Sl^OurtCsn.  and  thecaiei 

(f )  Gibt.  366 ;   5  Co.,  Caudr^'t    r^errad  to,  p.  246.] 
case. 


III.  Orderly  Behaviour  during  the  Divine  Service. 

Can.  18.  "  No  man  shall  cover  his  head  in  the  church  or  b/  the  Ca- 
chapel  in  the  time  of  divine  service,  except  he  have  some  in- 
firmity; in  which  case  let  him  wear  a  nignt-cap,  or  coif.    AH 
manner  of  persons  then  present  shall  reverently  kneel  upon 
their  knees  when  the  general  confession,  litany,  or  other 

1>raYer8  are  read ;  and  shall  stand  up  at  the  saying  of  the  be- 
ie{>  according  to  the  rules  in  that  behalf  prescribed  in  the 
Book  of  Common  Prayer.  And  likewise  when  in  time  of 
divine  service  the  Lord  Jesus  shall  be  mentioned,  due  and 
lowly  reverence  shall  be  done  by  all  persons  present,  as  it  hath 
been  accustomed ;  testifying  by  these  outward  ceremonies  and 
gestures  their  inward  humility.  Christian  resolution,  and  due 
acknowledgment  that  the  Lord  Jesus  Christ,  the  true  Eternal 
Son  of  God,  is  the  only  Saviour  of  the  world,  in  whom  alone 
all  the  mercies,  graces,  and  promises  of  God  to  mankind  for 
this  life  and  the  life  to  come  are  fully  and  wholly  comprised. 
And  none,  either  man,  woman,  or  child,  of  what  calling  soever, 
shall  be  otherwise  at  such  time  busied  in  the  church,  than  in 
quiet  attendance  to  hear,  mark,  and  understand  that  which  is 
read,  preached,  or  ministered ;  saying  in  their  due  places 
audibly  with  the  minister,  the  confession,  the  Lord's  Prayer, 
and  the  Creed  ?  and  making  such  other  answers  to  the  public 
prayers  as  are  appointed  in  the  Book  of  Common  Prayer : 
neither  shall  they  disturb  the  service  or  sermon,  bv  walking,  or 
talking,  or  any  other  way ;  nor  depart  out  of  the  church  during 
the  time  of  divine  service  or  sermon,  without  some  urgent  or 
reasonable  cause/' 

Cover  his  Head."] — In  the  18  Car.  S,  an  action  of  trespass 
for  assault  and  battery  was  brought  against  a  churchwarden : 
who  pleaded  that  the  plaintiff  had  his  liat  on  in  time  of  divine 
service,  and  that  he  desired  him  to  put  it  off,  and  unon  refUsal 
took  it  ofl^  and  delivered  it  into  his  hand.  And  an  the  court 
held  that  the  plea  was  good ;  except  Twisden,  who  conceived 
that  all  that  the  churchwarden  could  do,  was  to  present  him  to 
the  spiritual  court ;  though  it  is  very  apparent  now  necessary 
an  immediate  remedy  is,  in  case  of  this  or  the  like  disorders 
committed  in  the  worship  of  God.  The  court  also  said,  that 
the  churchwardens  may  chastise  boys  playing  in  the  church- 
yard, and  much  more  in  the  church  (u). 

Can.  19.  "  The  churchwardens  or  questmen  and  their  assist- 
ants, shall  not  suflfer  any  idle  persons  to  abide  either  in  the 
churchyard  or  church  porch,  during  the  time  of  divine  service, 
but  shall  cause  them  either  to  come  in  or  to  depart." 

Can.  85.  ^'  The  churchwardens  or  questmen  shall  take  care 
that  in  every  meeting  of  the  congregation  peace  be  well  kept ; 

(u)  OilM.  204;  3  Keb.  124;  Sid.  Hawk.  139;  1  Mod.  168.  Sae  tiUtti 
301  i  [1  Saund.  R^p.  14;  S.C.,  1    mitoM  and  CHr(|iMll>lil»] 


and  that  all  persons  excommunicated,  iemd  so  denounced,  be 
kept  out  of  the  church." 

Can.  90.  "  The  churchwardens  or  questmen  shall  diligently 
see  that  none  do  walk,  or  stand  idle  or  talking  in  the  church, 
or  in  the  churchyard,  or  the  church  porch,  during  the  time  of 
divine  service." 

Can.  111.  "In  all  visitations  of  bishops  and  archdeacons, 
the  churchwardens  or  questmen  and  sidesmen  shall  truly  and 
personally  present  the  names  of  all  those  which  behave  them- 
selves rudely  or  disorderly  in  the  church,  or  which,  by  un- 
timely ringing  of  bells,  by  walking,  talking,  or  other  noise, 
shall  hinder  the  minister  or  preacher." 

[[Churchwardens  may  and  ought  to  repress  all  indecent  in- 
terruptions of  the  service  by  others,  and  desert  their  duty  if 
they  do  not  And  if  a  case  could  be  imagined  in  which  even 
a  preacher  himself  was  guilty  of  any  act  grossly  offensive, 
either  from  natural  infirmity  or  disorderly  habits,  it  cannot  be 
said  that  they  or  private  persons  might  not  interpose  to  pre- 
serve the  decorum  of  public  worship.  But  that  is  a  case  of 
instant  and  overbearing  necessity  that  supersedes  ordina^ 
rules  (:r).  See  titles  C9Urc|)toai:tien0  anQ  WitfltV^fy  vol.  i. 
p.  398.— Ed.^ 
By  uie  sta-  By  the  1  Mar.  sess.  2,  c.  3,  s.  S,  "  If  any  person  of  his  own 
Tmw.  ****  power  and  authority  shall  willingly  and  of  purpose,  by  open 
and  overt  word,  fact,  act,  or  deed,  maliciously  or  contemptu- 
ously molest,  let,  disturb,  vex  or  trouble,  or  by  any  other  un- 
lawml  ways  or  means  disquiet  or  misuse  any  preacher  that 
shall  be  licensed,  allowed  or  authorised  to  preach  by  the 
queen's  highness,  or  by  any  archbishop  or  bishop  of  this 
realm,  or  by  any  other  lawful  ordinary,  or  by  any  of  the  uni- 
versities of  Oxford  and  Cambridge,  or  otherwise  lawfully 
authorised  or  charged  by  reason  of  his  cure,  benefice  or  other 
spiritual  promotion  or  charge,  in  any  of  his  open  sermon 
preaching  or  collation  that  he  shall  make,  declare,  preach,  or 
pronounce,  in  any  church,  chapel,  churchyard,  or  in  any  other 
place  used,  frequented  or  appointed  to  be  preached  in." 

Sect.  3.  "  Or  shall  maliciously,  willingly  or  of  purpose  mo- 
lest, let,  disturb,  vex,  disquiet,  or  otherwise  trouble,  any  parson, 
vicar,  parish  priest  or  curate,  or  any  lawful  priest,  preparing, 
saving,  doing,  singing,  ministering  or  celebrating  die  mass,  or 
other  such  cUvine  service,  sacraments  or  sacramentals,  as  was 
most  commonly  frequented  and  used  in  the  last  year  of  the 
reiffn  of  King  Henry  the  Eighth,  or  that  at  any  time  hereafter 
shdl  be  allowed,  set  forth,  or  authorised  by  the  queen's  ma- 

Sect  4. "  Or  shall  contemptuously,  unlawfully  or  maliciously, 
of  their  own  power  or  authority,  pull  down,  deface,  spoil, 
abuse,  break,  or  otherwise  unreverendy  handle  or  order  the 

(jr)  [Lord  Stowell^  Hutchins  v.  DengUoe  and  Loveland,  I  Consist  174.] 
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most  blessed^  comfortable,  and  holy  sacrament  of  the  body  and 
blood  of  our  Saviour  Jesus  Christ,  commonly  called  the  sacra- 
ment of  the  altar,  that  shall  be  in  any  church  or  chapel,  or  in 
any  other  decent  place,  or  the  pix  or  canopy  wherein  the  same 
sacrament  shall  be ;  or  unlawfully,  contemptuously,  or  mali- 
ciously, of  his  own  power  and  authority,  pull  down,  deface, 
spoil  or  otherwise  break  any  altar,  crucifix,  or  cross,  that  shall 
be  in  any  church,  chapel,  or  churchyard:  That  then  every 
such  offender  in  any  the  premises,  his  aiders,  procurers,  or 
abettors,  immediately  and  forthwith  after  the  offence  com- 
mitted, shall  be  apprehended  bv  any  constable  or  church- 
warden of  the  parish,  town  or  place  where  the  offence  shall 
be  committed,  or  by  any  other  officer,  or  by  any  other  person 
then  being  present  at  the  time  of  the  offence  committed :" 

Sect 5.  "Which  person  so  apprehended  shall  with  convenient 
speed  be  carried  to  a  justice  of  the  peace,  who  shall,  upon  due 
accusation  by  the  apprehender  or  otner  person  of  such  offence, 
commit  him  in  safe  keeping  and  custody  as  by  his  discretion 
shall  be  thought  meet ;  and  within  six  days  next  after  the  said 
accusation  made,  the  said  justice,  with  one  other  justice,  shall 
diligently  examine  the  offence/' 

Sect.  6.  "  And  if  they  shall  find  him  guilty,  by  two  witnesses 
or  by  confession,  they  shall  immediately  with  convenient  speed 
commit  him  to  gaol  for  three  months  and  further  to  the  next 
quarter  sessions  to  be  holden  next  after  the  end  of  the  said 
three  months.  At  which  quarter  sessions,  the  person  so  com- 
mitted to  gaol,  upon  his  reconciliation  and  repentance  in  that 
behalf,  betore  the  said  justices  at  the  said  sessions,  shall  be 
discharged  out  of  prison,  upon  sufficient  surety  of  his  good 
abearing  and  behaviour,  to  be  then  and  there  taken  by  the  said 
justices,  for  one  whole  year  then  next  ensuing :  And  if  he  will 
not  be  reconciled  and  repent  at  the  said  quarter  sessions,  then 
he  shall  immediately  in  time  convenient  be  further  committed 
to  the  said  gaol  by  the  said  justices  or  the  more  part  of  them, 
there  to  remain  without  bail  until  he  shall  be  reconciled  and 
be  penitent  for  the  said  offence. 

Sect.  7.  "  And  if  any  person  of  his  own  authority  and  power, 
willingly  and  unlawfully  do  rescue  any  offender  so  appre- 
hended, or  willingly  disturb,  hinder,  or  let  such  offender  to  be 
apprehended,  he  shall  suffer  like  imprisonment  as  aforesaid, 
and  further  shall  forfeit  5/. 

Sect.  8.  "  And  if  any  such  offender  be  not  apprehended  im- 
mediately in  time  convenient  as  aforesaid,  but  do  escape  or  go 
away,  then  the  said  escape  shall  be  lawfully  presented  before 
the  justices  of  the  peace  at  the  next  quarter  sessions  :  and  the 
inhabitants  of  the  parish  where  the  escape  was  so  suffered 
shall  forfeit  to  the  queen  for  every  such  escape  5Z. ;  to  be 
levied  as  other  like  amerciaments,  upon  any  village,  hundred, 
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or  towiii  for  the  escape  of  a  murderer  or  other  feloDi  for  not 
making  hue  and  cry. 

Sect.  9.  **  And  all  justices  of  the  peace,  justices  of  assize, 
mayors,  bailiffs  and  justices  of  the  peace  within  any  city  or 
town  corporate,  shall  have  power  to  inquire  of,  hear,  and  de- 
termine tne  said  offences,  and  to  set  the  said  fines. 

Sect  10.  "  Provided,  that  this  shall  not  in  anywise  extend  to 
abrogate  and  take  away  the  authority,  jurisdiction,  power,  and 
punishment  of  the  ecclesiastical  laws  now  standing  and  re- 
maining in  their  force,  or  for  the  punishment  of  any  the 
offences  and  misdemeanors  aforesaid ;.  out  the  same  shall  stand 
in  force  as  if  this  act  had  not  been  made. 

Sect  11.  **  Provided,  that  persons  for  any  the  said  ofenoes 
receiving  punishment  of  the  ordinary,  having  a  testimonial 
thereof  under  his  seal,  shall  not  for  the  same  eftsoons  be  con- 
victed before  the  justices ;  and  in  likewise  receiving  for  the 
said  offences  punishment  by  the  iustices,  shall  not  for  the  same 
eftsoons  receive  punishment  of  the  ordinary.** 

Or  other  such  Divine  Service.'] — It  hath  been  resolved,  that 
the  disturbance  of  a  minister  in  saying  the  present  common 
prayer  is  within  this  statute ;  for  the  express  mention  of  such 
divine  service  as  should  afterwards  be  authorized  by  Queen 
Marv,  doth  implicitly  include  such  also  as  should  be  autho- 
rized by  her  successors ;  for  since  the  king  never  dies,  a  pre- 
rogative riven  generally  to  one  goeth  of  course  to  others  (y). 

Shall  oe  apprehended,] — In  the  case  of  Glover  v.  Hmd^ 
M.,  35  Car.  %,  where  an  action  of  trespass  of  assault  and  bat- 
tery was  brought,  for  laying  hands  on  the  disturber,  it  was 
declared  by  the  court,  that  at  the  common  law  a  person  dis- 
turbing divine  service  might  be  removed  by  any  other  person 
there  present,  as  being  all  concerned  in  the  service  of  God  that 
was  then  performing ;  so  that  the  disturber  was  a  nuisance  to 
them  all,  and  might  be  removed  by  the  same  rule  of  law  that 
allows  a  man  to  abate  a  nuisance  (je). 

E.,  15  Car.  2.  The  court  refused  to  grant  a  certiorari  to 
remove  an  indictment  at  the  sessions  against  the  defendant  for 
not  behaving  himself  reverently  and  modestly  at  the  church 
during  divine  service ;  because  although  the  offence  is  punish- 
able by  ecclesiastical  censures,  yet  they  judged  it  a  pro^ 
cause  within  cognizance  of  the  justices  of  the  peace,  and  m- 
dictable  (a). 

ToiiSJuo?  **'      ^y  *^^  '  ^^^^' ''»  ^'  ^^'  ^-  ^^'  "  ^^  ^y  P^^^^  s^^'  willingly 
and  of  purpose,  maliciously  or  contemptuously  come  into  any 

cathedral  or  parish  church,  chapel  or  other  congr^tion 

permitted  by  tnis  act,  and  disquiet  or  disturb  the  same,  or 

misuse  any  preacher  or  teacher,   he  shall  on  proof  thereof 

before  a  justice  of  the  peace,  by  two  witnesses,  find  two  sure- 

(y)  1  Haw.  140.  (a)  1  Keb.  491. 

(X)  Gibs.  304;  1  Mod.  168. 


1ic9  to  he  bound  by  recognizance  in  the  sum  of  60Z.  and  in  de- 
fault of  such  sureties  shall  be  committed  to  prison,  there  to 
remain  till  the  next  general  quarter  sessions ;  and  upon  con- 
viction of  the  said  offence  at  such  sessions,  shall  suffer  the 
penalty  of  20/." 

It  has  been  decided  that  an  indictment  upon  this  act  at  thq 
quarter  sessions  may,  before  verdict,  be  removed  by  certiorari 
into  the  Court  of  King's  Bench,  and  upon  conviction  of  several 
defendants  each  is  liable  to  the  penalty  of  20L  (&). 

And  a  similar  penalty  is  inflicted  on  those  who  shall  in  the  f^**^**^*' 
same  way  disturb  any  congregation  or  assembly  of  religious 
worship,  permitted  to  catholics  by  the  81  Geo.  8,  c.  32,  s.  10. 

By  the  1  Geo.  1,  st.  2,  c.  5,  ss.  4,  6,  "  If  any  persons  un-  By  the  Riot 
lawfully,  riotously  and  tumultuously  assembled  together,  to 
the  disturbance  of  the  public  peace,  shall  unlawfully  and  with 
force  demolish  or  pull  down,  or  begin  to  demolish  or  pull 
down,  any  church  or  chapel,  or  any  building  for  religious 
worship  certified  and  registered  according  to  the  1  Will.  3, 
c.  18,  the  same  shall  be  adjudged  felony  without  benefit  of 
clergy.  And  the  hundred  shall  answer  damages,  as  in  cases 
of  robbery." 

IV.  Performance  of  the  Divine  Service ,  in  the  several  Parts 

thereof 

The  occasional  offices  are  treated  of  under  the  title  ^Olf* 

Can.  14.  "  The  common  prayer  shall  be  said  or  sung  dis-  Common 
tinctly  and  reverently,  upon  such  days  as  are  appointed  to  be  .seYon  Hofi- 
kept  holy  by  the  Book  of  Common  Prayer,  and  their  eves,  ^^y** 
and  at  convenient  and  usual  times  of  those  days,  and  in  such 
places  of  every  church,  as  the  bishop  of  the  diocese  or  ecclesi- 
astical ordinary  of  the  place  shall  think  meet  for  the  largeness 
or  straitness  of  the  same,  so  as  the  people  may  be  most  edified. 
All  ministers  likewise  shall  observe  the  orders,  rites,  and  cere- 
monies prescribed  in  the  Book  of  Common  Prayer,  as  well  in 
reading  the  Holy  Scriptures  and  saying  of  prayers,  as  in  admi- 
nistration of  the  sacraments,  without  either  diminishing  in  re- 
gard of  preaching,  or  in  any  other  respect,  or  adding  any  thing 
in  the  matter  and  form  thereof." 

SBy  the  51st  section  of  59  Geo.  3,  c.  99,  it  is  enacted,  "  That  BUhop«  may 
1  cases  where  the  bishop  of  the  diocese  shall  deem  it  pro-  ^ormm^^i 
per  to  enforce  the  performance  of  morning  and  evening  service  Ey^„}"|  J"* 
on  Sundays,  or  any  other  service  required  by  law  in  any  parish  vice. 
church  or  parochial  chapel,  or  the  chapel  of  any  extra  paro- 
chial place,  it  shall  be  lawful  for  such  bishop  to  enforce  the 

(6)  Rex  V.  Hube  and  others,  5  T.  Rep.  542.    [But  see  Martin  v.  Davis. 
Stra.  914.] 
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same  by  monition  and  sequestration,  to  be  issued  in  the  man- 
ner by  this  act  provided." 
Buiix>p.m.y       [[Sect.  80  of  1  &  2  Vict.  c.  106,  enacts,  "That  it  shall  be 
sri^keton"   lawful  for  the  bishop,  in  his  discretion,  to  order  that  there  shall 
Mrui'n  clSei.  ^^  ^^o  fuU  scrviccs,  each  of  such  services,  if  the  bishop  shall 
so  direct,  to  include  a  sermon  or  lecture,  on  every  Sunday 
throughout  the  year,  or  any  part  thereof,  in  the  church  or 
chapel  of  every  or  any  benefice  within  his  diocese,  whatever 
may  be  the  annual  value  or  the  population  thereof;  and  also 
in  the  church  or  chapel  of  every  parish  or  chapelry,  where  a 
benefice  is  composed  of  two  or  more  parishes  or  chapelries, 
in  which  there  shall  be  a  church  or   chapel,   if  the  annual 
value  of  the  benefice  arising  from  that  parish  or  chapelry 
shall  amount  to  150/.,  and  the  population  of  that  parish  or 
ih«*ProVIsUm  chapelry  shall  amount  to  400  persons  :  Provided  always,  that 
or  the  Act      nothing  herein  contained  shall  be  taken  to  repeal  or  affect  the 
provisions  of  an  act  passed  in  the  fifty-eighth  year  of  the  reign 
of  his  majesty  King  George  the  Third,  intituled  "An  Act  for 
building  and  promoting  the  building  of  additional  Churches  in 
populous  Parishes,"  by  which  the  bishop  of  any  diocese  is 
empowered  to  direct  the  performance  of  a  third  or  additional 
service  in  the  several  churches  or  chapels  within  his  diocese 
under  the  circumstances  therein  mentioned." 
NoSpiritoai        C^nd  by  s.  106,  "  That  no  spiritual  person  shall  serve  more 
I'tVyTmore     than  two  bcneficcs  in  one  day  unless  in  case  of  unforeseen  and 
Mofklrin  ^*'  pi'Gssing  emergency,  in  which  case  the  spiritual  person  who 
One  D«y.      shall  SO  havc  served  more  than  two  benefices  shall  forthwith 
report  the  circumstance  to  the  bishop  of  the  diocese." 

[[The  2  &  3  Vict.  c.  30,  enacts,  that  in  benefices  where  there 
are  more  than  one  spiritual  person  instituted  to  the  cure  of 
souls,  the  bishops  may  apportion  the  duties ;  and  in  case  of 
disobedience  to  his  order,  the  bishop  may  proceed  as  in  cases 
of  negligence  of  spiritual  duties  of  a  living  subject  to  an  ap- 
peal.— Ed.] 
On  oiher  And  by  the  preface  to  the  Book  of  Common  Prayer :  "  All 

**'*  priests  and  deacons  are  to  say  daily  the  morning  and  evening 

prayer,  either  privately  or  openly,  not  being  let  by  sickness,  or 
some  other  urgent  cause." 

And  the  curate  that  ministreth  in  every  parish  church  or 
chapel,  being  at  home,  and  not  being  otherwise  reasonably 
hindered,  shall  say  the  same  in  the  pai  ish  church  or  chapel 
where  he  ministreth ;  and  shall  cause  a  bell  to  be  tolled  there- 
unto, a  convenient  time  before  he  begin,  that  the  people  may 
come  to  hear  God's  word,  and  to  pray  with  him. 
tn  what  p«rt  By  thc  Hibric  before  the  common  prayer  of  the  2  Edw.  6,  it 
ofibeChnrcii.  ^^g  ordered  thus:  "The  priest  being  in  the  quire,  shall  begin 
with  a  loud  voice  the  Lord's  Prayer,  called  the  Paternoster.'* 

In  the  Quire."] — That  is,  in  his  own  seat  there,  as  the  way 
Was  all  Edward  the  Sixth's  time ;  and  as  is  still  done  in  some 
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churches:  but  in  the  beginning  of  Queen  Elizabeth's  reign, 
reading  desks  began  to  be  set  up  in  the  body  of  the  church, 
and  divine  service  to  be  read  there,  by  appointment  of  the 
ordinaries,  according  to  the  power  vested  in  them  by  the  rubric 
ofthe5&6Edw.  C(d). 

Shall  begin."] — All  that  now  goes  before,  viz.  the  sentences, 
exhortation,  confession,  and  absolution,  were  first  inserted  in 
the  second  book  of  Edward  the  Sixth  («). 

By  the  rubric  before  the  present  common  prayer :  "  The 
morning  and  evening  prayer  shall  be  used  in  the  accustomed 
place  of  the  church,  chapel,  or  chancel ;  except  it  shall  be 
otherwise  determined  by  the  ordinary  of  the  place.*' 

By  Can.  58,  «  Every  minister  saying  the  public  prayers,  or  H.bit  of  .h. 
ministering  the  sacraments,  or  other  rites  of  the  church,  shall  3fii1ni!'**"*" 
wear  a  decent  and  comely  surplice  with  sleeves,  to  be  provided 
at  the  charge  of  the  parish.  And  if  any  question  arise  touch- 
ing the  matter,  decency  or  comeliness  thereof,  the  same  shall 
be  decided  by  the  discretion  of  the  ordinary.  Furthermore, 
such  ministers  as  are  graduates  shall  wear  upon  their  surplices 
at  such  times,  such  hoods  as  by  the  orders  of  the  universities 
are  agreeable  to  their  degrees ;  which  no  minister  shall  wear, 
being  no  graduate,  under  pain  of  suspension ;  notwithstanding 
it  shall  be  lawful  for  such  ministers  as  are  not  graduates,  to 
wear  upon  their  surplices,  instead  of  hoods,  some  decent  tippet 
of  black,  so  it  be  not  silk." 

But  this  canon  (which  is  somewhat  observable)  is  in  part 
destroyed  by  the  statute  law,  and  by  the  rubric  before  the 
present  common  prayer. 

For  by  the  1  Eliz.  c.  2,  s.  25,  it  is  provided,  "  that  such 
ornaments  of  the  church,  and  of  the  ministers  thereof,  shall  be 
retained  and  used,  as  was  in  this  Church  of  England  by  au- 
thority of  parliament  in  the  second  year  of  the  reign  of  King 
Edward  the*Sixth ;  until  other  order  shall  be  therein  taken  by 
the  authority  of  the  queen's  majesty,  with  the  advice  of  her 
commissioners  appointed  and  authorized  under  the  great  seal 
for  causes  ecclesiastical,  or  of  the  metropolitan  of  this  realm." 
Which  other  order  as  to  this  matter  was  never  taken. 

And  by  the  rubric  before  the  common  prayer  of  the  13  & 
14  Car.  2,  *^  It  is  to  be  noted,  that  such  ornaments  of  the 
church,  and  of  the  ministers  thereof  at  all  times  of  their  minis- 
tration, shall  be  retained  and  be  in  use  as  were  in  this  Church 
of  England  by  the  authority  of  parliament  in  the  second  year 
of  the  reign  of  King  Edward  the  Sixth." 

Therefore  it  is  necessary  to  recur  in  this  matter  to  the  Com- 
mon Prayer  Book  established  by  act  of  parliament  in  the  se- 
cond year  of  King  Edward  the  Sixth  :  in  which  there  is  this 
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n:bno :  "  In  the  saying  or  singing  of  matent  and  evetwmge 
bK:pti2yng  and  burying,  the  minister  in  paryshe  cburcliea  and 
chcipels  annexed  to  the  same,  shall  use  a  surples*  And  in  all 
cathedrall  churches  and  colledges  the  archdeaconsy  deanes, 
provestes,  maisters,  prebendaryes,  and  fellowesy  beinge  gra- 
duates, may  use  in  the  quiere,  beside  theyr  surplesses,  such 
hoodes  as  pertaineth  to  their  several  degrees  whiche  they  have 
taken  in  any  universitie  within  this  realme.  But  in  all  other 
places  every  minister  shall  be  at  libertie  to  use  any  aurples  or 
no.  It  is  also  seemly  that  graduates,  when  they  dooe  preacbe, 
should  use  suche  hoodes  as  pertayneth  to  theyr  several  de- 
grees." 

So  that  in  marrying,  churching  of  women,  and  other  offices 
not  here  specified,  and  even  in  the  administration  of  the  holy 
communion,  it  seemeth  that  a  surplice  is  not  necessary.  And 
the  reason  why  it  is  not  enjoined  for  the  holy  communion  in 
particular,  is,  because  other  vestments  are  appointed  for  that 
ministration,  which  are  as  followeth :  "  Upon  the  day,  and  at 
the  time  appointed  for  the  ministracion  of  the  holy  communion, 
the  priest  that  shall  execute  the  holye  ministry,  shall  put  upon 
hym  the  vesture  appointed  for  that  ministracion,  that  is  to  say, 
a  white  albe  plain,  with  a  vestment  or  cape.  And  where  there 
be  many  priestes  or  deacons,  there  so  many  shall  be  ready  to 
helpe  the  priest  in  the  ministracion,  as  shall  be  requisite  ;  and 
shall  have  upon  them  likewyse  the  vestures  appointed  for  their 
ministry,  that  is  to  say,  albes  with  tunacles,*' 

Note. — The  alb  differs  from  the  surplice  in  being  close 
sleeved. 

*^  And  whensoever  the  byshop  shall  celebrate  the  holye 
communion  in  the  churche,  or  execute  any  other  publique 
ministracion ;  he  shall  have  upon  him,  besyde  his  rochette,  a 
surples  or  albe,  and  a  cope  or  vestment,  and  also  hys  pastoral 
stane  in  hys  hand,  or  elles  borne  or  holden  by  hys  chaplyne.^ 

In  the  second  of  Edw.  VI.,  the  order  for  morning  and  even* 
ing  prayer  began  (as  was  said  before)  with  the  Lord*8  Prayer, 
and  ended  with  the  third  collect  for  grace ;  the  other  five  prayers 
that  now  follow  having  been  added  since  (/). 

From  which,  and  from  other  observations  which  follow,  it 
will  appear,  that  besides  the  several  offices  being  now  generally 
put  into  one,  which  at  first  were  distinct  and  separate,  they 
are  now  become  much  longer  than  originally  they  were,  by  the 
additions  from  time  to  time  which  have  thereunto  been  made. 

Ruhr.  The  psalter  followeth  the  division  of  the  Hebrews, 
and  the  translation  of  the  great  English  Bible,  set  forth  and 
used  in  the  time  of  King  Henry  VIII.  and  Edward  VI. 

Can.  15.  *'  The  Litany  shall  be  said  or  sung,  when  and  as 
is  set  down  in  the  Book  of  Common  Prayer,  by  the  parsons, 
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vicars,  minbters  or  curates,  in  all  cathedrali  coUegiatei  and 
parish  churches  and  chapelsi  in  some  convenient  place,  accord- 
ing to  the  discretion  of  the  bishop  of  the  diocese,  or  ecclesias- 
tical ordinary  of  the  place ;  more  particularly,  upon  the  Wed- 
nesdays and  Fridays  weekly,  though  they  be  not  holidays,  the 
minister  at  the  accustomed  hours  of  service  shall  resort  to  the 
church  and  chapel,  and  warning  being  given  to  the  people  bv 
tolling  of  a  bell,  shall  say  the  Litany  prescribed  in  the  Book 
of  Common  Prayer:  whereunto  we  wish  every  householder, 
dwelling  within  half  a  mile  of  the  church,  to  come  or  send  one 
at  the  least  of  his  household  fit  to  join  with  the  minister  at 
prayers." 

Of  the  prayers  and  thanksgivings  which  now  stand  at  the  PraymMd 
end  of  the  litany  service,  the  first  two  prayers  (for  rain  and  fair  lil^it^the 
weather)  were  at  the  end  of  the  communion  service  in  the  book  ^<*°^' 
of  the  2  Edw.  VI.    To  which  were  added  in  the  6  £dw.  VI. 
these  prayers.    In  the  time  of  dearth  and  fiimine;  in  the  time 
of  war ;  and  in  the  time  of  plague  and  sickness.    The  prayer 
to  be  used  after  any  other,  and  the  thanksgivings  for  rain,  fair 
weather,  plenty,  and  deliverance  from  enemies,  were  brought 
in  by  King  James  I.    The  prayers,  in  the  Ember  weeks,  for 
the  parliament,  and  for  all  conditions  of  men,  were  added  in 
1661 ;  as  were  also  the  general  thanksgiving,  and  the  thanks- 
giving for  public  peace,  and  for  deliverance  firom  the  plague  (^). 

By  the  several  acts  of  uniformity,  the  form  of  worship  di- 
rected in  the  Book  of  Common  Prayer  shall  be  used  in  the 
church,  and  no  other ;  but  with  this  proviso,  that  it  shall  be 
lawful  for  all  men,  as  well  in  churches,  chapels,  oratories,  or 
other  places,  to  use  openly  any  psalms  or  prayer  .taken  out  of 
the  Bible,  at  any  due  time,  not  letting  or  omitting  thereby  the 
service,  or  any  part  thereof,  mentioned  in  the  said  book  (A). 

**  And  whereas  heretofore  there  hath  been  great  diversity  in 
saying  and  singing  in  churches  within  this  return,  some  follow- 
ing Salisbury  use,  some  Hereford  use,  and  some  the  use  of 
Bangor,  some  of  York,  some  of  Lincoln;  now  from  henceforth 
all  the  whole  realm  shall  have  but  one  use  (t )•" 

Salisbury  Use.] — ^^Lindwood,  speaking  of  the  use  of  Sarum, 
says,  that  almost  the  whole  province  of  Canterbury  foUoweth 
this  use ;  and  adds  as  one  reason  of  it,  that  the  Bishop  of 
Sarum  is  precentor  in  the  college  of  bishops,  and  at  those  times 
when  the  Archbishop  of  Canterbury  solemnly  performeth  di- 
vine service  in  the  presence  of  the  college  of  bishops,  he  ought 
to  govern  the  quire,  by  usage  and  ancient  custom  (A). 

Same  Hereford  Use.] — In  the  northern  parts  was  generally 
observed  the  use  of  the  archiepiscopal  church  of  York  $  in 
South  Wales,  the  use  of  Hereford;  in  North  Wales,  the  use  of 

(e)  Gibs.  301.  (i)  Pref.  to  the  Com.  Vr. 

(A)  2  &  3  Edw.  6,  0, 1,  s.  7.  (k)  Gibs.  259, 
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Bangor ;  and  in  other  places,  the  use  of  other  of  the  principal 
sees,  as  particularly  that  of  Lincoln  (0- 
CbartfaMasic.  The  rule  laid  down  for  church  music  in  England  almost  one 
thousand  years  ago,  was,  that  they  should  observe  a  plain  and 
devout  melody,  according  to  the  custom  of  the  church.  And 
the  rule  prescribed  by  Queen  Elizabeth  in  her  injunctions  was, 
that  there  should  be  a  modest  and  distinct  song,  so  used  in  all 
parts  of  the  common  prayers  in  the  church,  that  the  same  may 
be  as  plainly  understood  as  if  it  were  read  without  singing.  Of 
the  want  of  which  grave,  serious  and  intelligible  way,  the  Re- 
formatio Legum  had  complained  before.  And  whether  some 
regulations  may  not  now  be  necessary,  to  render  church  music 
truly  useful  to  the  ends  of  devotion,  and  to  guard  against  inde- 
cent levities,  seemeth  to  require  some  consideration  (m). 

Qln  Hutchins  v.  Denziloe  (n),  Lord  Stowell  said  the  bishop 
might  exercise  a  discretion  as  to  ordering  the  psalms  to  be  sung 
in  parish  churches  as  well  as  in  cathedrals ;  and  he  ^ves  the 
following  beautiful  sketch  of  the  history  of  church  music  in  this 
country : — 

\^"  In  the  primitive  churches,  the  favourite  practice  of  the 
Christians  to  sing  hymns  in  alternate  verses^  is  expressly  men- 
tioned by  Pliny,  in  one  of  his  epistles  to  the  Emperor  Trajan. 
The  Church  of  Rome  afterwards  refined  upon  this  practice;— 
as  it  was  their  policy  to  make  their  ministers  considerable  in 
the  eyes  of  the  common  people;  and  one  way  of  effecting  that, 
was  by  appointing  them  sole  officers  in  the  public  service  of 
the  church  ;  and  difficult  music  was  introduced,  which  no  one 
could  execute  without  a  regular  education  of  that  species.  At 
the  Reformation  this  was  one  of  the  grievances  complained  of 
by  the  laity;  and  it  became  the  distinguishing  mark  of  the 
reformers  to  use  plain  music,  in  opposition  to  the  complex  mu- 
sical service  of  the  catholics.  The  Lutheran  Church,  to  which 
the  Church  of  England  has  more  conformed  in  discipline,  re- 
tained a  choral  service.  The  Calvinistic  Churches,  of  which 
it  has  sometimes  been  harshly  said,  '  that  they  think  to  find 
religion  wherever  they  do  not  find  the  Church  of  Rome,'  have 
discarded  it  entirely,  with  a  strong  attachment  to  plain  congre- 
gational melody,— and  that  perhaps  not  always  of  the  most 
harmonious  kind. 

[[''  The  reformation  of  the  Church  of  England,  which  was 
conducted  by  authority,  as  all  reformations  should  be,  if  pos- 
sible, and  not  merely  by  popular  impulse,  retained  the  choral 
service  in  cathedrals  and  collegiate  chapels.  There  are  cer- 
tainly, in  modem  usage,  two  services  to  be  distinguished;  one 
the  cathedral  service,  which  is  performed  by  persons  who  are 
in  a  certain  degree  professors  of  music,  in  which  others  can 
join  only  by  ear ;  the  other,  in  which  the  service  is  performed 

(/)  Ay].  Par.  356.         (m)  Gibs.  298, 299.         (n)  [1  Consist  R.  1 75.] 
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in  a  plain  way^  and  in  which  all  the  congregation  nearly  take  chorcbiioiic. 
an  equal  part.  It  has  been  argued,  that  nothing  beyond  this 
ought  to  be  permitted  in  ordinary  parochial  service ;  it  being 
that  which  general  usage  at  the  present  day  alone  pNermits. 
But  that  carries  the  distinction  further  than  the  law  will  sup- 
port— ^for,  if  inquiries  go  further  back,  to  periods  more  nearly 
approaching  the  Reformation,  there  will  be  found  authority 
sufficient,  in  point  of  law  and  practice,  to  support  the  use  of 
more  music  even  in  a  parish  church  or  chapel. 

[["  The  first  Liturgy  was  established  in  the  time  of  Edw.  VI. 
in  1548.  This  was  followed,  after  a  lapse  of  four  years,  by  a 
second,  which  was  published  in  the  reign  of  the  same  king,  in 
1552^ ;  and  the  third,  which  is  in  use  at  present,  agreeing  in 
substance  with  the  former,  as  ordained  and  promulged  1  Eliz. 
in  1559. 

[['^•It  is  observable  that  these  statutes  of  Edw.  VI.,  which 
continue  in  force,  describe  even-service  as  even-song.  This  is 
adopted  into  the  statute  of  the  first  of  Elizabeth.  The  Liturgy 
also  of  Edw.  VI.  describes  the  singing  or  saying  of  even-song; 
and  in  the  communion  service,  the  minister  is  directed  to  sing 
one  or  more  of  the  sentences  at  the  ofiertory.  The  same  with 
regard  to  the  Litany ; — that  is  appointed  to  be  sung.  In  the 
present  Liturgy,  the  Psalter  is  printed  with  directions  that  it 
should  be  said  or  sung,  without  aily  distinction  of  parish 
churches,  or  others ;  and  the  rubric  also  describes  the  Apos- 
tles Creed  '  to  be  sung  or  said  by  the  minister  and  people,  not 
by  the  prebendaries,  canons,  and  a  band  of  regular  choristers, 
as  in  cathedrals;  but  plainly  referring  to  the  service  of  a  parish 
church.  Again,  in  the  burial  service: — part  is  to  be  sung  by 
the  minister  and  people;  so  also  in  the  Athanasian  and  Nicene 
Creeds. 

[["  The  injunctions,  that  were  published  in  1559  by  Queen 
Elizabeth,  completely  sanction  '  the  continuance  of  singing  in 
the  church,'  distinguishing  between  the  music  adapted  for  ca- 
thedral and  collegiate  churches,  and  parochial  churches ;  also 
in  the  articles,  for  the  administration  of  prayer  and  sacraments 
set  forth,  in  the  further  injunctions  of  the  same  queen,  in  1564, 
the  common  prayer  is  directed  Uo  be  said  or  suna  decently  and 
distinctly,  in  such  place  as  the  ordinary  shall  tnink  meet,  for 
the  largeness  and  straitness  of  the  church  and  choir,  so  that 
the  people  may  be  most  edified.'  If,  then,  chanting  was  un- 
lawful any  where  but  in  cathedrals  and  colleges,  these  canons 
are  strangely  worded,  and  are  of  disputable  meaning.  But  in 
order  to  show  they  are  not  liable  to  such  imputation,  I  shall 
justify  my  interpretation  of  them  by  a  quotation  from  the  '  Re- 
formatio Legum,  —  a  work  of  great  authority  in  determining 
the  practice  of  those  times,  whatever  may  be  its  correctness  in 
matter  of  law.  With  respect  to  parish  churches  in  cities,  it  is 
there  observed,  '  eadem  parochiarum  in  urbibus  constitutarum 
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erii  omnig  ratio,  festit  et  dominicii  diebus,  qum  prUts  eoUegu$ 
et  cathedralibus  ecclesiis  (ut  vocant)  attributa  fidtJ  The  me- 
trical version  of  the  Psalms  was  then  not  existiiig»  the  first 
publication  not  taking  place  till  1562^  and  it  waa  not  r^ulaiiy 
annexed  to  the  Book  of  Common  Prayer  till  1576,  after  which 
those  psalms  soon  became  the  great  favourites  of  the  oommon 
people.  The  introduction  of  this  version  made  the  ancient 
hymns  disrelished ;  but  it  cannot  be  meant  that  they  were  en- 
tirely superseded ;  for,  under  the  statutes  of  the  Reformalion, 
and  the  usage  explanatory  of  them,  it  is  recommended  that  the 
ancient  hymns  should  be  used  in  the  Liturgy,  or  rather  that 
they  should  be  preferred  to  any  others ;  though  certainly  to 
perform  them  by  a  select  band  with  complex  music,  very  inar- 
tificially  applied,  as  in  many  of  the  churches  in  the  country,  is 
a  practice  not  more  reconcilable  to  good  taste  than  to  edifica- 
tion. But  to  sing  with  plain  congregational  music  is  a  pcactice 
fully  authorized,  particularly  with  respect  to  the  ooiududing 
part  of  different  portions  of  the  service," — Ed,]] 

fr"Ecc?i!rJl       ^7  ^^^  statute  of  26  Geo.  2,  c.  33,  after  the  second  lesson 

ueai  M?t^   shall  the  banns  of  matrimony  be  published* 

inihechorch.  ^^^j  ^y  the  Rubrfc.  After  the  Nicene  Creed  is  ended,  the 
curate  shall  declare  unto  the  people  what  holidays  or  fasting 
days  are  in  the  week  following  to  be  observed ;  and  then  also, 
if  occasion  be,  shall  notice  be  given  of  the  communion ;  and 
briefs,  citations,  and  excommunications  read;  and  nothing  shall 
be  proclaimed  or  published  in  the  church,  during  the  time  of 
divine  service,  but  by  the  minister ;  nor  by  him  any  thing,  but 
what  is  prescribed  in  the  rules  of  this  book,  or  enjoined  by  the 
king,  or  by  the  ordinary  of  the  place. 

Public  The  clergy  in  Queen  Elizabeth's  time  being  very  ignorant 

Preaching.     ^^^^  ^^  wondcr,  their  stipends  in  most  places  being  exceeding 
small),  and  moreover  the  state  havinff  a  jealous  eye  upon  them, 
as  if  they  were  not  very  well  affected  to  the  Reformation,  none 
were  permitted  to  preaich  without  licence,  but  they  were  to 
study  and  read  the  homilies  gravely  and  aptly ;  and  they  that 
were  instituted  subscribed  a  promise  to  the  same  effect.    And 
this  continued  in  some  measure  in  the  next  reign ;  for  ministers 
not  licensed  to  preach  were  by  the  canons  prohibited  to  ex- 
pound any  text  of  Scripture,  and  were  only  to  read  the  homilies 
even  in  their  own  cures.     But  the  occasion  of  those  canons 
being  now  taken  away,  the  bishops  do  generally  and  justly 
forbear  to  put  the  canons  as  to  this  matter  in  execution ;  and 
every  priest  is  permitted  to  preach,  at  least  in  his  own  cure,  as 
he  may  and  ought  to  do  by  the  old  canon  law,  and  by  the 
charge  given  him  at  his  ordination,  and  by  the  very  nature  of 
his  office  (o). 
The  restraints  in  this  kind  were  (and  are)  as  follows  ;— 
Anmdel.  *'  No  priest  not  being  licensed  shall  exercise  tb$ 

(0)  Johns.  48. 


office  of  preaching,  until  he  shall  be  examined  and  sent  by  PnbUe 
the  bishop,  and  shall  produce  the  authority  by  which  he  ^^***"*'' 
preacheth  (/?)." 

Form  of  ordaining  Deacons,'] — ^'Take  thou  authority  to  read 
the  ffospelin  the  church  of  God,  and  to  preach  the  same,  if  thou 
be  thereto  licensed  by  the  bishop  himself/' 

Form  of  ordaining  Priests,]  — "  Take  thou  authority  to 
preach  the  word  of  God,  and  to  minister  the  holy  sacraments, 
in  the  congregation  where  thou  shalt  be  lawfully  appointed 
thereunto. 

Art  23.  '^  It  is  not  lawful  for  any  man  to  take  upon  him 
the  office  of  public  preaching,  or  ministering  the  sacraments  in 
the  congregation,  before  he  be  lawfully  called  and  sent  to  exe- 
cute the  same.  And  those  we  ought  to  judge  lawfully  called 
and  sent,  which  be  chosen  and  called  to  this  work  by  men  who 
have  public  authority  given  unto  them  in  the  congregation,  to 
call  and  send  ministers  into  the  Lord's  vineyard.*' 

Can.  36.  ''  No  person  shall  be*  received  into  the  ministrvy 
nor  admitted  to  any  ecclesiastical  living,  nor  suffered  to  preach, 
to  catechize,  or  to  be  a  lecturer  or  reader  of  divinity  in  either 
university,  or  in  any  cathedral  or  collegiate  church,  city,  or 
market  town,  parish  church,  chapel,  or  any  other  place  within 
this  realm ;  except  he  be  licensed  either  by  the  archbishop  or 
by  the  bishop  of  the  diocese  where  he  is  to  be  placed,  under 
their  hands  and  seals,  or  by  one  of  the  two  universities  under 
their  seal  likewise ;  and  except  be  shall  first  subscribe  to  the 
three  articles  concerning  the  King's  Supremacy,  the  Book  of 
Common  Prayer,  and  the  Thirty-nine  Articles ;  and  if  any  bishop 
shall  license  any  person  without  such  subscription,  he  shall  be 
suspended  from  giving  licences  to  preach  for  the  space  of  twelve 
months." 

And  by  the  31  Eliz.  c.  6,  s.  10,  ''  If  any  person  shall  receive 
or  take  any  money,  fee,  reward,  or  any  other  profit,  directly  or  . 
indirectly,  or  any  promise  thereof,  either  to  himself  or  to  any 
of  his  friends  (all  ordinary  and  lawfiil  fees  only  excepted),  to 
procure  any  licence  to  preach,  he  shall  forfeit  40/." 

After  the  preacher  shall  be  licensed,  then  it  is  ordained  as 
followeth : — 

Can.  45.  *^  Every  beneficed  man,  allowed  to  be  a  preacher, 
and  residing  on  his  benefice,  having  no  lawful  impediment,  shall 
in  his  own  cure,  or  in  some  other  church  or  chapel  (where  he 
may  conveniently)  near  adjoining,  where  no  preacher  is,  preach 
one  sermon  every  Sunday  of  the  year ;  wherein  he  shall  soberly 
and  sincerely  divide  the  word  of  truth,  to  the  glory  of  God,  and 
to  the  best  edification  of  the  people." 

Can.  47.  "  Every  beneficed  man,  licensed  by  the  laws  of  this 
realm  (upon  urgent  occasions  of  other  service)  not  to  reside 
upon  his  benefice,  shall  cause  his  cure  to  be  suplied  by  a  curate 

(p)  Lind.  28a. 
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PaUie         that  is  a  sufficient  and  licensed  preacher,  if  the  worth  of  the 
FfMchif.     benefice  will  bear  it     But  whosoever  hath  two  benefices,  shall 
maintain  a  preacher  licensed,  in  the  benefice  where  he  doth  not 
reside,  except  he  preach  himself  at  both  of  them  usually." 

By  Can.  50,  **  Neither  the  minister,  churchwardens,  nor  any 
other  officers  of  the  church,  shall  suffer  any  man  to  preach 
within  their  churches  or  chapels,  but  such  as  by  showing  their 
licence  to  preach  shall  appear  unto  them  to  be  sufficiently  au- 
thorised thereunto,  as  is  aforesaid.** 

Can.  51.  '*  The  deans,  presidents,  and  residentiaries  of  any 
cathedral  or  collegiate  church,  shall  suffer  no  stranger  to  preach 
unto  the  people  in  their  churches,  except  they  be  allowed  by 
the  archbishop  of  the  province,  or  by  the  bishop  of  the  same 
diocese,  or  by  either  of  the  universities ;  and  if  any  in  his  ser- 
mon shall  publish  any  doctrine  either  strange  or  disagreeing 
fi'om  the  Word  of  God,  or  from  any  of  the  Thirty-nine  Articles, 
or  fi'om  the  Book  of  Common  Prayer,  the  dean  or  residents 
shall  bv  their  letters,  subscribed  with  some  of  their  hands  that 
heard  him,  so  soon  as  may  be,  give  notice  of  the  same  to  the 
bishop  of  the  diocese,  that  he  may  determine  the  matter,  and 
take  such  order  therein  as  he  shall  think  convenient" 

Can.  52.  **  That  the  bishop  may  understand  (if  occasion  so 
require)  what  sermons  are  made  in  every  church  of  his  diocese, 
and  who  presume  to  preach  without  licence,  the  churchwardens 
and  sidesmen  shall  see  that  the  names  of  all  preachers  which 
come  to  their  church  from  any  other  place  be  noted  in  a  book, 
which  they  shall  have  ready  for. that  purpose,  wherein  every 
preacher  shall  subscribe  his  name,  the  day  when  he  preached, 
and  the  name  of  the  bishop  of  whom  he  had  licence  to  preach." 
Can.  53.  "  If  any  preacher  shall  in  the  pulpit  particularly  or 
namely  of  purpose  impugn  or  confute  any  doctrine  delivered  by 
any  other  preacher  in  the  same  church,  or  in  any  church  near 
adjoining,  before  he  hath  acquainted  the  bishop  of  the  diocese 
therewith,  and  received  order  from  him  what  to  do  in  that  case, 
because  upon  such  public  dissenting  and  contradicting  there 
may  grow  much  offence  and  disquietness  unto  the  people,  the 
churchwardens  or  party  grieved  shall  forthwith  signify  the  same 
to  the  said  bishop,  and  not  suffer  the  said  preacher  any  more 
to  occupy  that  place  which  he  hath  once  abused,  except  he 
faithfully  promise  to  forbear  all  such  matter  of  contention  in 
the  church,  until  the  bishop  hath  taken  further  order  therein : 
who  shall  with  all  convenient  speed  so  proceed  therein,  that 
public  satisfaction  may  be  made  in  the  congregation  where 
the  offence  was  given.     Provided,  that  if  either  of  the  parties 
offending  do  appeal,  he  shall  not  be  sufifered  to  preacn  pefi' 
dente  lite.'' 

Can.  5$.  "  Before  all  sermons,  lectures,  and  homilies,  the 
preachers  and  ministers  shall  move  the  people,  to  join  with 
them  in  prayer,  in  this  form,  or  to  this  effect,  as  briefly  as  con- 
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veniently  they  may ;  *  Ye  shall  pray  for  Christ's  holy  CathoKc  PobHc 
Church,  that  is,  for  the  whole  congregation  of  Christian  people  P'^**g'''°g- 
dispersed  throughout  the  whole  world,  and  especially  for  the 
churches  of  England,  Scotland,  and  Ireland.  And  herein  I 
require  you  most  especially,  to  pray  for  the  king's  most  excel- 
lent majesty,  our  sovereign  lord  James,  King  of  England, 
Scotland,  France,  and  Ireland,  Defender  of  the  Faith,  and 
supreme  governor  in  these  his  realms,  and  all  other  his  domi- 
nions and  countries,  over  all  persons,  in  all  causes,  as  well 
ecclesiastical  as  temporal.  Ye  shall  also  pray  for  our  gracious 
Queen  Anne,  the  noble  Prince  Henry,  and  the  rest  of  the  king 
and  queen's  royal  issue.  Ye  shall  also  pray  for  the  ministers 
of  God*s  holy  word  and  sacraments,  as  well  archbishops  and 
bishops,  as  other  pastors  and  curates.  Ye  shall  also  pray  for 
the  king's  most  honourable  council,  and  for  all  the  nobility  and 
magistrates  of  this  realm,  that  all  and  every  of  these  in  their 
several  callings  may  serve  truly  and  painfully  to  the  glory  of 
God,  and  the  edifying  and  well  governing  of  his  people,  re- 
membering the  account  that  they  must  make.  Also  ye  shall 
pray  for  the  whole  commons  of  this  realm,  that  they  may  live 
in  the  true  faith  and  fear  of  God,  in  humble  obedience  to  the 
king,  and  brotherly  charity  one  to  another.  Finally,  let  us 
praise  God  for  all  those  which  are  departed  out  of  this  life  in 
the  faith  of  Christ,  and  pray  unto  God  that  we  may  have  grace 
to  direct  our  lives  after  their  good  example;  that  this  life  ended, 
we  may  be  made  partakers  with  them  of  the  glorious  resurrec- 
tion in  the  life  everlasting :  always  concluding  with  the  Lord's 
Prayer."' 

The  like  form  was  enjoined  by  the  injunctions  of  Queen 
Elizabeth  in  the  year  1559;  and  a  form  of  bidding  was  like- 
wise prescribed  (but  of  a  different  tenor  from  these  two)  by  the 
injunctions  of  Edw.  VI. ;  and  also  before  this  (and  before  the 
Reformation)  we  find  the  like  bidding  form  in  English,  in  a 
festival  printed  in  the  year  1509,  which  is  much  longer  than 
these,  and  is  reprinted  at  length  by  Dr.  Burnet  in  his  History 
of  the  Reformation  (a). 

The  occasion  of  this  kind  of  bidding  prayer  (as  it  is  called) 
was  that  in  the  ancient  church  silence  was  commanded  to  be 
kept  for  a  time,  for  the  people's  secret  prayers;  and  in  this  or 
such  like  form  the  minister  directed  the  people  what  to  pray 
for.  A  remainder  of  which  usage  is  still  preserved  in  the 
office  of  ordination  of  priests  (r). 

In  the  year  1661  there  is  an  entry  in  the  journal  of  the 
upper  house  of  convocation,  that  the  bishops  unanimously  voted 
for  one  form  of  prayer  to  be  used  by  all  ministers,  as  well  be- 
fore as  after  sermon ;  and  that  this  order  was  pursued  in  the 
convocation  (although  not  brought  to  effect),  appears  from  the 

(q)  Vol.  ii.  Appendix,  p.  104.  (r)  1  Warn.  28* 
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minutes  of  the  lower  house,  where  on  January  Slst  we  find  a 
committee  appointed  for  this  (among  other  purposes),  to  com- 
pile a  prayer  before  sermon  (s). 

Peccham.  "  Every  priest  shall  explain  to  the  people  four 
times  a  year,  the  fourteen  articles  of  faith,  the  Ten  Command- 
mentSi  the  two  evangelical  precepts,  the  seven  works  of  mercy, 
the  seven  deadly  sins,  with  their  consequences,  the  seven  prin- 
cipal virtues,  and  the  seven  sacraments  of  grace.  The  fourteen 
articles  of  faith  (whereof  seven  belong  to  the  mystery  of  the 
Trinity,  and  seven  to  Christ's  humanity),  are  1.  The  unity  of 
the  divine  essence  in  the  three  persons  of  the  undivided  Trinity. 
«.  That  the  Father  is  God.  8.  That  the  Son  is  God.  4.  That 
the  Holy  Ghost,  proceeding  from  the  Father  and  the  Son,  is 
God.  5.  The  creation  of  heaven  and  earth  by  the  whole  and 
undivided  Trinity.  6.  The  sanctification  of  the  church  by  the 
Holy  Ghost,  the  sacraments  of  grace,  and  all  other  things 
wherein  the  Christian  Church  communicateth.  7;  The  con- 
summation of  the  church  in  eternal  glory,  to  be  truly  raised 
again  in  flesh  and  spirit,  and  opposite  thereunto  the  eternal 
damnation  of  the  reprobate.  8.  The  incarnation  of  Christ 
9.  His  being  born  of  the  Blessed  Virgin.  10.  His  suffering 
and  death  upon  the  cross.  11.  His  descent  into  hell.  12.  His 
resurrection  from  the  dead.  13.  His  ascension  into  heaven. 
14.  His  future  coming  to  judge  the  world.  The  Ten  Command- 
ments are  the  precepts  of  the  Old  Testament.  To  these  the 
gospel  addeth  two  otliers,  to  wit,  the  love  of  God  and  of  our 
neighbour.  Of  the  seven  works  of  mercy,  six  are  collected 
out  of  the  gospel  of  St.  Matthew  ;  to  feed  the  hungry,  to  give 
drink  to  the  thirsty,  to  entertain  the  stranger,  to  clothe  the 
naked,  to  visit  the  sick,  and  to  comfort  those  that  are  in  prison; 
and  the  seventh  is  gathered  out  of  Tobias,  to  wit,  to  bury  the 
dead.  The  seven  deadly  sins  are  pride,  envy,  anger,  or  hatred, 
slothiulness,  covetousness,  gluttony  and  drunkenness,  luxury. 
The  seven  principal  virtues  are  faith,  hope  and  charity,  which 
respect  God ;  prudence,  temperance,  justice,  fortitude,  with  re- 
gard unto  men.  The  seven  sacraments  of  grace  are  baptism, 
confirmation,  orders,  penance,  matrimony,  the  eucharist  and 
extreme  unction  (0-     LSee  title  ^QCCattlCtlt.^ 

Rubric  after  the  JVicene  Creed.] — Then  shall  follow  the 
sermon,  or  one  of  the  homilies  already  set  forth  or  hereafter  to 
be  set  forth  by  authority. 

Form  of  ordaining  JDeacons.]— It  appertaineth  to  the  ofiicc 
of  a  deacon  to  read  holy  scriptures  and  homilies  in  the  church. 

Art.  85.  "  The  second  book  of  homilies,  the  several  titles 
whereof  we  have  joined  unto  this  article,  doth  contain  a  godlv 
and  wholesome  doctrine,  and  necessary  for  these  times,  as  doth 
the  former  book  of  homilies,  which  were  set  forth  in  the  time 
of  Edward  the  Sixth;  and  therefore  we  judge  them  to  be  read 


(0  Gibs.  311. 
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in  churches  by  the  ministers  diligently  and  distinctly,  that  they 
may  be  understanded  of  the  people." 

Canon  40.  "  No  person  wnatsoever,  not  examined  and  ap- 
proved by  the  bishop  of  the  diocese,  or  not  licensed  as  is  afore- 
said for  a  sufficient  or  convenient  preacher,  shall  take  upon  him 
to  expound  in  his  own  cure  or  elsewhere  any  scripture  or  matter 
of  doctrine ;  but  shall  study  to  read  plainly  and  aptly  (without 
glossing  or  adding)  the  homilies  already  set  forth,  or  hereafter 
to  be  published  by  lawful  authority,  for  the  confirmation  of  the 
true  raith,  and  for  the  good  instruction  and  edification  of  the 
people." 

danon  46.  "  Every  beneficed  man,  not  allowed  to  be  a 
preacher,  shall  procure  sermons  to  be  preached  in  his  cure 
once  in  every  month  at  the  least,  by  preachers  lawfully  lisensed^ 
if  his  living,  in  the  judgment  of  the  ordinary,  will  be  able  to 
bear  it.  And  upon  every  Sunday,  when  there  shall  not  be  a 
sermon  preached  in  his  cure,  he  or  his  curate  shall  read  some 
one  of  the  homilies  prescribed  or  to  be  prescribed  by  authority, 
to  the  intents  aforesaid. 

\y.  The  Act  7  mil.  4  ^  1  Vict.  c.  4£,  as  to  Notices  in 

Church. 

Divers  acts  of  parliament,  and  other  matters  temporal,  were  PubUcatioD 
required  to  be  published  in  the  churches.     Such  are  these  Sf-^f***'. 

which  follow  :  aixl  other 

The  act  of  uniformity  of  the  5  &  6  Edw.  6,  is  required  to  uSS^^ln 
be  read  in  the  church  by  the  minister  once  every  year.  ^  Ckmnk. 

The  act  against  swearing,  of  the  19  Geo.  2,  to  be  read  in 
the  church  by  the  minister  ^ur  times  every  year. 

The  act  of  the  12  Anne,  st.  2,  c.  18,  concerning  ships  in 
distress,  to  be  read  in  the  church  four  times  a  year  in  all  the 
searport  towns  and  on  the  coast,  immediately  after  prayers  and 
before  the  sermon. 

The  act  for  the  observation  of  the  5th  of  November,  to  be 
read  by  the  minister  on  that  day,  after  the  morning  prayer  or 
preachmg. 

The  act  for  the  commemoration  of  King  Charles  the  Se- 
cond's restoration,  to  be  read  after  the  Nicene  Creed  on  the 
Lord's  day  next  before  the  29th  day  of  May  yearly,  and  the 
58  Geo.  3,  c.  69  (u),  for  giving  notice  of  vestries. 

QBut  by  an  act  passed  12th  July,  1837,  "  To  alter  the  Mode  r  Wih.  4  mmi 
of  giving  Notices  for  the  holding  of  Vestries  and  of  making  *  ^****  *•  *•• 
Proclamations  in  Cases  of  Outlawry,  and  of  giving  Notices  on 
Sundays  with  respect  to  various  Matters,"  it  was  provided, 

[*<  WnfiREAs  by  an  act  of  parliament  passed  in  the  fifty-eighth 

year  of  the  reign  of  his  majesty  King  Georse  the  Third,  intituled, 

*  An  Act  for  the  Regulation  of  Parish  Vestries,'  it  is  enacted,  that  mQ,9,t»m. 

no  vestry  or  meeting  of  the  inhabitants  in  vestry  of  or  for  any  pa- 

(«}  [See  58  Geo.  3,  c.  69,  under  title  VHttUf  in  C)«r(itoatrlreilf .] 
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7  Will.  1  mMi  rinh  nhall   be  holden  until  public  notice  sbaU  hmve  been  gircn  of 
I  viH.  r.  w.  ^jjjjjj  voHtry,  and  of  the  place  and  hour  of  holding  the  same,  and 
the  fipccial  purpose  thereof,  three  days  at  the  least  before  the  day 
to  be  appointed  for  holding  such  vestry,  by  the  poblication  of  such 
notice  in  the  parish  church  or  chapel  on  some  Sunday  during  or 
immcdiotely  after  divine  service,  and  by  affixing  the  same,  &irly 
written  or  printed,  on  the  principal  door  of  such  church  or  chapel : 
And  wherons  by  an  act  passed  in  the  thirty-first  year  of  Queen 
ICIizabcth  it  is  enacted,  that  before  any  outlawry  shall  be  had  and 
pronounced  proclamation  shall  be  made  at  the  door  of  the  cfanrdi 
or  chapel  of  the  town  or  parish  where  the  defendant  shall  be  dwell- 
in((  iintncdintely  after  divine  service  on  a  Sunday  :  And  whereas  by 
divcri  actM  relative  to  the  assessing  and  collecting  of  highway  and 
poor  rutcH  and  land  tax,  and  other  matters,  it  is  directed  or  required 
that  public  notice  shall  be  given  with  reference  to  certain  procreed- 
in^N  rclatin)^  thereto  respectively  in  the  parish  churches  or  chapels 
during  divine  Horvicc  :  And  whereas  by  ancient  custom  notice  is 
UNiially  given  in  churches  during  divine  service  of  the  times  ap- 
pointed for  holding  courts  leet,  courts  baron,  and  customary  courts : 
And  whereas  it  is  expedient  that  such  mode  of  giving  notices 
n»  HMt*ii  ut     sliould  be  altered  :  Dc  it  enacted,  that  from  and  after  the  passing 
ImI/i^Aii'm    "^  '^*^*  '^^^  *^  much  of  the  said  first  recited  act  as  directs  the  pub- 
liif'Ha'i'N'i!     lieation  of  such  notices  to  be  made  in  the  parish  church  or  chapel 
Wmm"m  "••     *"*  *""**-'  **^""^*y  <luring  or  immediately  after  divine  service  shall  be 
I'Mifii.  and  the  same  is  hereby  repealed ;  and  that  from  and  after  the  first 

N'Hirnt  nAi  day  of  January  next  no  proclamation  or  other  public  notice  for  a 
!n  mtinhv*  voNtry  meeting  or  any  other  matter  shall  be  made  or  given  in  any 
'i|"'i»i  I'i  church  or  chapel  during  or  after  divine  service,  or  at  the  door  of 
♦  Mr  vrv  ft,  ^  church  or  chapel  at  the  conclusion  of  divine  service." 
Ni>iir«i  ii«r«.  L*^^ct.  2.  "  That  from  and  after  the  first  day  of  January  next  all 
iiifur*  iiinNiiy  proclamations  or  notices  which  under  or  by  virtue  of  any  law  or 
Sr7?i»r  i)"'  •tatute,  or  by  custom  or  otherwise,  have  been  heretofore  made  or 
vin«  M«rvka,  given  in  churches  or  chapels  during  or  after  divine  service,  shall  be 
iimxtd  lo  iba  reduced  into  writing,  and  conies  thereof  either  in  writing  or  in 
Uowiil*  ])rint,  or  partly  in  writing  ana  partly  in  print,  shall  previously  to 

the  commencement  of  divine  service  on  the  several  days  on  which 
such  proclamations  or  notices  have  heretofore  been  made  or  given 
in  the  church  or  chapel  of  any  parish  or  place,  or  at  the  door  of 
any  church  or  chapel,  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  and  chapels  within  such  parish  or  place  ;  and  such  notices 
when  so  affixed  shall  be  in  lieu  of  and  as  a  substitution  for  the  several 
proclamations  and  notices  so  heretofore  given  as  aforesaid,  and 
shall  be  good,  valid,  and  effectual  to  all  intents  and  purposes  what- 


soever." 


NoiicM  for       «[^®^**  ^'  "  '^^*'  "^  *"^^  notice  of  holding  a  vestry  shall  be 

holding  Vei.    affixed  ou  the  principal  door  of  such  church  or  chapel  unless  the 

tltwiu       same  shall  previously  have  been  signed  by  a  churchwarden  of  the 

recud  ***'       church  or  chapel,  or  by  the  rector,  vicar,  or  curate  of  such  parish, 

or  by  an  overseer  of  the  poor  of  such  parish ;  but  that  every  such 

notice  so  signed  shall  be  affixed  on  or  near  to  the  principal  door  of 

such  church  or  chapel." 

Deorcct,  &c.       [Sect.  4.  "  That  from  and  after  the  first  day  of  January  next  no 

Mad  Ui***       decree  relating  to  a  faculty,  nor  any  other  decree,  citation,  or  pro- 

Uharchcf.      ceeding  whatsoever  in  any  ecclesiastical  court,  shall  be  react  or 


pnblished  in  any  church  or  chapel  durinff  or  immediately  after  rwiu.  4aiid 
divine  service."  ijict^^ejis^ 

[Sect  5.  **  That  nothing  in  this  act  shall  extend  or  be  construed  Act  not  to 
to  extend  to  the  publication  of  banns,  nor  to  notice  of  the  celebra-  Noricct  ^ 
tion  of  divine  service  or  of  sermons,  nor  to  restrain  the  curate,  in  P'»**'y  ^•^ 
pursuance  of  the  rules  in  the  Book  of  Common  Prayer,  from  de- 
claring unto  the  people  what  holy  days  or  fasting  days  are  in  the 
week  following  to  be  observed,  nor  to  restrain  the  minister  from 
proclaiming  or  publishing  what  is  prescribed  by  the  rules  of  the 
nook  of  Common  Prayer,  or  enjoined  by  the  queen  or  by  the  ordi- 
nary of  the  place." 

[Sect.  6.  ''  That  all  the  provisions  of  this  act  shall  extend  and  be  Bxtention  of 
construed  to  extend  to  the  town  of  Berwick-upon-Tweed,  the  Isle  ^^ 
of  Man,  and  the  islands  of  Guernsey,  Jersey,  Alderney,  and  Sark.'* 
—Ed.] 


Vulvit— See  Cj^ttrr|^« 


SY  a  provincial  constitution  of  Archbishop  Langton,  eccle-  porgiitoa 
siastical  judges  shall  not  compel  any  to  come  to  purgation  at  ^^^"^* 
the  suggestion  of  their  apparitors,  unless  they  be  infamed  by 
grave  and  good  men  (t;). 

And  by  a  constitution  of  Archbishop  Stratford,  persons  de- 
famed of  crimes  and  excesses,  and  willing  to  purge  themselves, 
shall  not  be  drawn  out  of  one  deanery  into  another,  or  to 
places  in  the  country  where  victuals  and  necessaries  of  life  are 
not  to  be  sold ;  and  in  the  enjoining  of  purgation  to  them,  not 
more  than  six  compurgators  shall  be  required  for  fornication 
or  the  like  crime ;  nor  more  than  twelve  for  a  greater  crime,  as 
for  adultery  (x). 

And  purgation  was  exercised  in  the  following  manner: 
When  any  man  or  woman  lay  under  a  common  suspicion  or 
public  fame  of  incontinence  or  other  vice,  though  there  was 
not  proof  plain  and  full  enough  to  convict  them,  yet  were  they 
liable  to  be  summoned  before  the  spiritual  judge,  and  to  be 
charged  with  the  crime.  If  they  confessed,  they  had  a  certain 
penance  immediately  enjoined  them  :  if  they  denied,  the  judge 
enjoined  them  purgation  to  be  performed  on  a  day  appointed,  by 
their  own  oath,  and  by  the  oaths  of  five  or  six  neighbours 
(more  or  less,  according  to  the  nature  of  the  crime,  and  tl)e 
condition  of  the  person),  and  those  to  be  of  good  fame  and 
sober  conversation.  The  oath  of  the  person  suspected  was  to 
declare  his  own  innocence ;  and  the  oath  of  the  compurgators, 
that  they  believed  what  he  swore  was  true.     If  tne  person 

(v)  Lind.  312.  (j)  Lind.  313. 

vol,. 'ill.  O  G 
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came  at  the  day  appointed^  together  with  his  neighbours,  and 
purged  himself  according  to  the  rules  of  the  church,  he  was 
dismissed,  and  declared  innocent,  and  restored  to  his  good 
name ;  but  he  was  at  the  same  time  enjoined  to  avoid  the  cause 
of  suspicion  or  the  ground  of  the  fame,  for  the  time  to  come* 
But  if  he  appeared  not,  he  was  declared  contumacious,  and 
proceeded  against  as  such ;  or  if  he  did  appear,  and  could  not 
perform  purgation  (that  is,  either  would  not  swear  to  his  own 
innocence,  or  could  not  bring  others  to  swear  that  they  be- 
lieved he  swore  true),  such  failure  was  taken  for  conviction, 
and  the  judge  proceeded  to  enjoin  penance  in  the  same  manner 
as  if  the  person  had  been  duly  convicted,  by  his  own  confes- 
sion, or  by  the  testimony  of  others  (y). 

But  by  the  13  Car.  2,  c.  12,  s.  4,  "  It  shall  not  be  lawful 

for  any  person  exercising  ecclesiastical  jurisdiction,  to  tender 

or  administer  unto  any  person  whatsoever  the  oath  usually 

called  the  oath  ex  officio,  or  any  other  oath,  whereby  such 

person  to  whom  the  same  is  tendered  or  administered,  may  be 

charged  or  compelled  to  confess  or  accuse,  or  to  purge  him  or 

herself  of  any  criminal  matter  or  thing  whereby  he  or  she  may 

be  liable  to  censure  or  punishment 

Pomfion  OD       2.  Anciently,  upon  the  allowance  of  the  benefit  of  clergy, 

ciiriJ"SI'  "*'  the  person  accused  was  delivered  to  the  ordinary  to  make  his 

lowed.  purgation,  which  was  to  be  before  a  jury  of  twelve  clerks,  by 

his  own  oath  affirming  his  innocency,  and  the  oaths  of  twelve 

compurgators  as  to  their  belief  of  it(2). 

But  now,  by  the  statute  of  the  18  Eliz.  c.  7,  this  kind  of 
purgation  is  also  taken  away  ;  and  the  person  admitted  to  his 
clergy  shall  not  be  delivered  to  the  ordinary  (a).     [[See  titles 

SDefamation,  (Crcommunfcation,  )dractfceO 


<E$ttalter0— See  BiMtnttti^f  Z^sMn^t  and  %Ugi0tetr— 


^navt  imvetfiU 


Qua  RE  IMP  EDIT  is  a  writ  that  lieth  where  one  hath 
an  advowson,  and  the  parson  dies,  and  another  presents  a 
clerk,  or  disturbs  the  rightful  patron  to  present,  then  the 
rightful  patron  (although  he  be  a  purchaser,  and  do  not  claim 
irom  his  ancestors)  shall  have  this  writ     But  an  assize  of 

(y)  Gibs.  1042.  see  Hob.  Rep.  290 ;  and  4  Bla.  Com. 

(z)  2  H.  H.  383 ;  "Wood's  Civ.  L.  368  [see  also  73rd  case  in  tbe  Third 

669.  Century  of  Eisht  Centenaries  of  Re- 

(fl)  On  tbe  subject  of  purgation,  ports,  by  Jenkins,  ed.  1734. — Ed.] 


public  mwmv-  ^1 

darrein  presentment  lies,  where  a  man  or  his  ancestors  have 
presented  before.  From  whence  it  follows,  that  where  a  man 
may  have  an  assize  of  darrein  presentment^  he  may  have  a 
quare  impedit,  but  not  contrariwise  (6). 

And  it  is  so  called,  in  like  manner  as  most  of  the  other  writs 
in  the  register,  from  certain  words  in  the  writ  respecting  the 
special  matter  for  which  the  writ  is  brought. 

The  law  concerning  writs  of  quare  impedit  is  treated  of 
under  the  title  2ltbO\D0On. 


Quare  INCUMBRAVIT  is  a  writ  that  lies,  where  two 
are  in  plea  for  the  advowson  of  a  church,  and  the  bishop 
admits  tne  clerk  of  one  of  them  within  the  six  months ;  then 
the  other  shall  have  this  writ  against  the  bishop.  And  this 
writ  lies  always  depending  the  plea  (r). 

Which  is  treated  of  more  at  large  under  title  J9tlt)0tQjS01t* 


<@itate  non  atrmt^it 


Quare  NON  ADMISIT  is  a  writ  that  lies  where  a 
man  hath  recovered  an  advowson,  and  sends  his  clerk  to  the 
bishop  to  be  admitted,  and  the  bishop  will  not  receive  him, 
then  he  shall  have  the  said  writ  agamst  the  bishop  (<2). 


^^VMtxtWinq  in  tl^t  fB^Vitt^  or  (B^urcfifiAtlr— See 
Z^^^ttn  2lnm'0  ISounts— See  jTiMt  jFiruitK  AtiH 

^\XtttU  SupUx— See  Soul^I^  f^MOXXtl* 


4!|u^0tttmt— See  ^uxai!foy^x^tt»i 


Quod  PERMITTA  r  is  a  writ  granted  to  the  successor 
of  a  parson  for  the  recovery  of  common  of  pasture,  by  the 
statute  of  the  13  £dw.  1,  c.  24,  and  hath  its  name  from  those 
words  in  the  writ. 

{b)  Terms  of  the  Law.  (c)  Ibid.  (d)  Ibid. 

^  o  gS 


(    *5g    ) 
Viatt  for  the  repair  of  the  Church— See  <tr||ttrcl^< 


X  HE  office  of  reader  is  one  of  the  five  inferior  orders  in  the 
Romish  Church. 

And  in  this  kingdom,  in  churches  or  chapels  where  there  is 
only  a  very  small  endowment,  and  no  clergyman  will  take  upon 
him  the  charge  or  cure  thereof;  it  hath  been  usual  to  admit 
readers,  to  the  end  that  divine  service  in  such  places  might  not 
altogether  be  neglected. 

It  is  said,  that  readers  were  first  appointed  in  the  Church 
about  the  third  century.  In  the  Greek  Church  they  were  said 
to  have  been  ordained  by  the  imposition  of  hands :  But  whether 
this  was  the  practice  of  all  the  Greek  churches  hath  been 
much  questioned.  In  the  Latin  Church  it  was  certainly  other- 
wise. The  council  of  Carthage  speaks  of  no  other  ceremony, 
but  the  bishop's  putting  the  Bible  into  his  hands  in  the  pre- 
sence of  the  people,  with  these  words,  "  Take  this  book  and 
be  thou  a  reader  of  the  word  of  God,  which  office  if  thou  shalt 
faithfully  and  profitably  perform,  thou  shalt  have  part  with 
those  that  minister  in  the  word  of  God.*'  And  in  Cyprian's 
time,  they  seem  not  to  have  had  so  much  of  the  ceremony  as 
delivering  the  Bible  to  them,  but  were  made  readers  by  the 
bishop's  commission  and  deputation  only,  to  such  a  station  in 
the  Church  (a). 

Upon  the  reformation  here,  they  were  required  to  subscribe 
to  the  following  injunctions : 

*'  Imprimis,  I  shall  not  preach  or  interpret,  but  only  read 
that  which  is  appointed  by  public  authority : 

"  I  shall  not  minister  the  sacraments  or  other  public  rites 
of  the  church,  but  bury  the  dead,  and  purify  women  after  their 
childbirth : 

"  I  shall  keep  the  register  book  according  to  the  injunc- 
tions : 

"  I  shall  use  sobriety  in  apparel,  and  especially  in  the 
church  at  common  prayer : 

"  I  shall  move  men  to  quiet  and  concord,  and  not  give  them 
cause  of  offence : 

"  I  shall  bring  in  to  my  ordinary  testimonv  of  my  behaviour, 
from  the  honest  of  the  parish  where  I  dwell,  within  one  half 
year  next  following : 

"  I  shall  give  place  upon  convenient  warning  so  thought  by 
the  ordinary,  if  any  learned  minister  shall  be  placed  there  at 
the  suit  of  the  patron  of  the  parish : 

(a)  Bing.  Antiq.  yoI.  ii.  p.  31. 
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"  I  shall  claim  no  more  of  the  fruits  sequestered  of  such 
cure  where  I  shall  serve,  but  as  it  shall  be  thought  meet  to 
the  wisdom  of  the  ordinary : 

**  I  shall  daily  at  the  least  read  one  chapter  of  the  Old 
Testament,  and  one  other  of  the  New,  with  good  advisement, 
to  the  increase  of  my  knowledge : 

'^  I  shall  not  appoint  in  my  room,  by  reason  of  my  absence 
or  sickness,  any  other  man ;  but  shall  leave  it  to  the  suit  of 
the  parish  to  the  ordinary,  for  assigning  some  other  able  man : 

*'  I  shall  not  read  but  in  poorer  parishes  destitute  of  in- 
cumbents, except  in  the  time  of  sickness,  or  for  other  good 
considerations  to  be  allowed  by  the  ordinary : 

^'  I  shall  not  openly  intermeddle  with  any  artificers*  occu- 
pations, as  covetously  to  seek  a  gain  thereby;  having  in  eccle- 
siastical living  the  sum  of  twenty  nobles  or  above  by  the  year." 

This  was  resolved  to  be  put  to  all  readers  and  deacons  by 
the  respective  bishops,  and  is  signed  by  both  the  archbishops, 
together  with  the  Bishops  of  London,  Winchester,  Ely,  Sarum, 
Carlisle,  Chester,  Exeter,  Bath  and  Wells,  and  Gloucester  (ft). 

By  the  foundation  of  divers  hospitals,  there  are  to  be  readers 
of  prayers  there,  who  are  usually  licensed  by  the  bishop. 

The  rector  of  St  Ann's,  by  certificate  to  the  bishop,  ap- 
pointed Martyn  curate  of  his  parish,  with  a  salary  of  fifty 
guineas,  until  he  should  be  otherwise  provided  of  some  eccle-^ 
Btastical  preferment.  Martyn  was  afterwards  appointed  to  the 
readership  of  the  parish,  for  which  he  had  SO/,  by  order  and 
at  the  will  of  the  vestry.  It  was  the  opinion  of  Lord  Mansfield 
and  the  Court  of  King's  Bench,  that  this  readership  was  not 
an  ecclesiastical  preferment  with  the  meaning  of  the  certifi- 
cate (c). 

By  the  13  &  14  Car.  2,  c.  4,  s.  8,  readers  in  the  universities 
are  required  to  sign  the  declaration  contained  in  sect.  9^  which 
is  still  in  force  so  far  as  respects  the  liturgy  {d). 


Krufeing  Be^it— See  artftutrfi* 
itrru0iil— See  iSf  neflrr. 


1.  By  can.  1S3,  ''  No  chancellor,  commissary,  archdeacon,  r\%  pr«mc« 
official,  or  any  other  person  using  ecclesiastical  jurisdiction,  jfj^jteSi'^ 

Act 
(6)  Strype's  Anuala,  vol.  i.  p.  306.        (d)  [See  title.  Collffet  AttlT  IQ^U 
(c)  Martyn  v.    Hind,  Cowp.  437.     ber0ittf0,  vol.  i.] 
[See  titles  Ctttatf  and  Irfttur^r.] 
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A  Spiritoal 
Officer. 


Vitsl^ttv  or  Vitsiatvau 

shall  speed  any  judicial  act,  either  of  contentious  or  voluntiry 
jurisdiction,  except  he  have  the  ordinary  register  of  that  couit, 
or  his  lawful  deputy ;  or  if  he  or  they  wul  not  or  cannot  be 
present,  then  such  persons  as  by  law  are  allowed  in  that  behalf 
to  write  or  speed  the  same,  under  pain  of  suspension  ipto 
facto" 

And  this  is  according  to  the  rule  of  the  ancient  canon  law; 
which,  to  prevent  falsifications,  requireth  the  acts  to  be  written 
by  some  public  person,  (if  he  may  be  had,)  or  else  by  two 
other  credible  persons :  and  the  credit  which  the  canon  law 
gives  to  a  notary  public  is,  that  his  testimony  shall  be  equal  to 
that  of  two  witnesses  {e). 

2.  By  can.  134,  "  If  any  register,  or  his  deputy  or  substi- 
tute whatsoever  shall  receive  any  certificate  without  the  know- 
ledge and  consent  of  the  judge  of  the  court ;  or  willingly  oinit 
to  cause  any  person  (cited  to  appear  upon  any  court  day)  to  be 
called ;  or  unduly  put  off  and  deter  the  examination  of  witnesses 
to  be  examined  by  a  dav  set  and  assigned  by  the  judge;  or  do 
not  obey  and  observe  the  judicial  and  lawml  monition  of  the 
said  ju^e ;  or  omit  to  write  or  cause  to  be  written  such  cita- 
tions and  decrees  as  are  to  be  put  in  execution  and  set  forth 
before  the  next  court  day ;  or  shall  not  cause  all  testaments 
exhibited  into  his  office  to  be  registered  within  a  convenieDt 
time ;  or  shall  sit  down  or  enact,  as  decreed  by  the  ju<ke,  any 
thins  false  or  conceited  by  himself,  not  so  ordered  or  decreed 
by  the  judge ;  or  in  the  transmission  of  processes  to  the  judge 
cid  quern,  shall  add  or  insert  any  falsehood  or  untruth,  or  omit 
any  thing  therein,  either  by  cunning  or  by  gross  negligence; 
or  in  causes  of  instance,  or  promoted  of  office,  shall  receive 
any  reward  in  favour  of  either  party,  or  be  of  council  directly 
or  indirectly  with  either  of  the  parties  in  suit ;  or  in  the  exe- 
cution of  their  office  shall  do  ought  else  maliciously,  or  firau- 
dulently,  whereby  the  said  ecclesiastical  judge  or  his  proceed- 
ings may  be  slandered  or  defamed :  we  wiU  and  ordain,  that 
the  said  register,  or  his  deputy  or  substitute,  oflfending  in  all 
or  any  of  the  premises,  shall  by  the  bishop  of  the  diocese  be 
suspended  from  the  exercise  of  his  office,  for  the  space  of  one, 
two,  or  three  months  or  more,  according  to  the  quality  of  his 
offence;  and  that  the  said  bishop  shall  assign  some  other 
public  notary  to  execute  and  discharge  all  things  pertaining  to 
his  office,  during  the  time  of  his  said  suspension.** 

3.  Dr.  Godolphin  says,  if  there  be  a  question  between  two 
persons  touching  several  grants,  which  of  them  shall  be  register 
of  the  bishop's  court ;  this  shall  not  be  tried  in  the  bishop  s  court, 
but  at  the  common  law ;  for  although  the  subjectum  circa  quod 
be  spiritual,  yet  the  office  itself  is  temporal  (/). 

So  in  the  case  of  The  King  v.  Ward^  H.,  4  Geo.  2,  there 
was  a  mandamus   to   Dr.   Ward,  the  commissary,  to  admit 

{€)  Gibs.  996.  (/)  God.  125. 
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Henry  Dryden  to  be  deputy  register  of  the  Archbishop  of  irudamu  to 
York's  court :  suggesting  that  Dr.  Thomas  Sharpe  had  been  ■*''"**• 
admitted  to  the  ofRce,  to  execute  the  same  by  himself  or  his 
deputy ;  that  he  had  appointed  Dryden  (who  is  averred  to  be 
a  fit  person)  to  be  his  deputy,  whom  the  commissary  had 
refused  to  admit,  to  the  great  damage  of  Dr.  Sharpe  who 
complains ;  and  therefore  the  writ  commands  the  commissary 
to  admit  and  swear  Dryden,  or  show  cause  to  the  contrary. 
To  this  the  commissary  returns ;  that  long  before  the  consti- 
tuting Dryden  to  be  deputy,  John  Sharpe  and  Thomas  Sharpe 
were  admitted  to  the  office  as  principals,  to  hold  for  their  lives, 
and  the  live  of  the  survivor;   that  they,  in  the  year  1714, 
appointed  John  Shaw  to  be  their  deputy,  who  executed  the 
office  till  John  Sharpe  died;  that  Thomas  Sharpe  survived, 
and  on  May  1^,  1727,  by  a  new  appointment  constituted  Shaw 
bis  deputy,  who  was  admitted,  and  executed  the  office  until 
suspended  in  the  manner  after  mentioned ;  that  Shaw  at  the 
time  of  his  admission  took  an  oath  that  he  should  justly  and 
honestly  execute  the  office,  without  favour  or  reward,  and  do 
every  thing  incumbent  on  the  office,  and  not  be  an  exacter  or 
greedy  of  rewards ;  and  then  sets  forth  the  134th  canon ;  and 
further,  that  whilst  Shaw  was  deputy,  several  proctors  of  the 
court  on  the  16th  of  February,  1727.  exhibited  to  the  commis- 
sary several  articles  against  him,  complaining  of  divers  misbe- 
haviours in  his  office,  contrary  to  several  of  the  particulars  set 
forth  in  the  said  canon ;  that  Shaw  being  summoned  on  the 
6th  of  April,  1728,  gave  in  his  answer  in  writing  (which  is  set 
forth) ;  and  then  the  return  goes  on,  that  forasmuch  as  it  ap- 
peared to  the  commissary  that  the  answer  was  insufficient,  and 
that  Shaw  had  confessed  himself  guilty  of  several  omissiona 
and  extortions  in  the  exercise  of  his  office,  therefore  upon 
complaint  thereof  to  the  archbishop,  he  on  the  21st  of  May, 
1728,  by  his  commission  under  his  archiepiscopal  seal  directed 
to  the  commissary  and  reciting  that  Shaw  had  been  guilty  in 
the  manner  beforementioned,  doth  therefore  empower  the  com- 
missary to  suspend  him  and  assume  another  notary  public; 
that  by  virtue  thereof,  he  on  the  24th  of  May,  1728,  suspended 
Shaw  for  five  years,  and  assumed  Joseph  Leech  a  notary  pub- 
lic, who  before  the  constituting  Dryden  to  be  deputy,  took 
upon  him  and  hath  ever  since  executed  the  office:  that  Shaw 
appealed,  and  in  that  appeal  alleged,  that  on  the  23d  of  May, 
1728,  he  resigned  the  office,  and  that  Dr.  Sharpe  had  ap- 
pointed William   Smith   to  be  deputy;  that  delegates  were 
appointed,  who  on  the  23d  of  October,  1728,  issued  an  inhi- 
bition to  the  commissary,  that  pending  the  appeal  he  should 
do  nothing  to  the  prejudice  of  the  appellant;  that  the  appeal 
remains  undetermined ;  and  for  these  reasons  he  cannot  admit 
Dryden  to  be  the  deputy  of  Dr.  Sharpe.     Strange  argued, 
that  the  return  was  ill,  and  that  there  ought  to  be  a  peremptory 
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Mindamnto  mandamus;  which  argument  was  to  the  following  eflfect:  **  1 
admiu  must  observe  in  general,  that  there  is  no  incapacity  returned 

in  Dry  den,  no  want  of  any  regular  appointment  or  deputation; 
on  the  contrary,  it  appears  that  Dr.  Sharpe  had  a  power  to 
make  a  deputy,  and  that  he  had  executed  it  with  r^purd  to 
Dryden.  As  therefore  Dryden  hath  prima  facie  a  regular  title 
to  the  office,  the  commissary  who  is  to  admit  him  ought  not  to 
refuse  to  do  his  duty ;  especially  considering,  that  the  admission 
gives  no  right,  but  only  a  legal  possession,  to  enable  him  to 
assert  his  right  if  he  has  any.  And  upon  this  foundation  it  is, 
that  non  fuit  electus  hath  been  held  no  good  return  to  a  man- 
damus to  swear  in  a  churchwarden,  because  it  is  directed  cmly 
to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  incon- 
venience can  follow ;  for  if  the  party  hath  a  right,  he  ought  to 
be  admitted;  if  he  hath  not,  the  admission  will  do  him  no 
good.  This  effect  of  a  mandamus  to  admit,  was  laid  down  in 
the  case  of  The  King  v.  The  Dean  and  Chapter  of  Dubtin, 
H.,  7  Geo.  1,  which  was  a  mandamus  to  admit  one  Doupte 
to  his  seat  in  the  choir  and  his  voice  in  the  chapter;  for  wher- 
ever the  office  is  but  ministerial,  he  is  to  execute  his  part,  let 
the  consequence  be  what  it  will.  In  the  case  of  The  King  v. 
Simpson,  M.,  11  Geo.  1,  there  was  a  mandamus  to  the  Arch- 
deacon of  Colchester,  to  swear  Rodney  Fane  into  the  office  of 
churchwarden ;  the  archdeacon  returned,  that  before  the  coming 
of  the  writ  he  received  an  inhibition  from  the  bishop ;  but  the 
court  held  that  was  no  excuse,  and  that  a  ministerial  officer  is 
to  do  his  duty,  whether  the  act  will  be  of  any  validity  or  not 
In  the  case  of  Taylor  v.  Raymond,  M.,  4  Geo.  1,  to  a  man- 
damus to  swear  in  a  churchwarden,  it  was  returned,  that  before 
the  coming  of  the  writ  he  had  sworn  in  another,  and  it  was 
held  an  ill  return,  for  be  the  right  which  way  it  will,  the  officer 
is  to  do  his  duty.  These  two  last  cases  are  both  in  point;  in 
one  there  was  an  inhibition  (as  there  is  in  this  case),  and  in  the 
other  there  was  another  officer,  as  they  pretend  there  is  here, 
to  wit,  Joseph  Leech.  But  what  is  Uiat  inhibition  ?  it  is,  to 
do  nothing  that  may  prejudice  the  appeal.  Can  this  hurt 
Shaw  ?  no ;  if  he  is  relieved  on  the  appeal,  he  will  be  restored, 
though  another  is  admitted ;  if  he  is  not  relieved,  it  must  be 
for  want  of  a  right,  and  he  will  not  be  capable  of  suffering  any 
prejudice  by  the  other's  admission.  But  what  takes  off  all 
pretence  of  the  inhibition's  being  material  in  this  case  is,  that 
it  appears  by  Shaw's  own  showing,  that  he  had  the  day  before 
his  suspension  surrendered  his  deputation;  and  that  accounts 
for  the  last  part  of  the  return,  that  the  appeal  is  undetermined; 
it  not  being  of  any  consequence  to  Shaw  to  prosecute  it  any 
further;  besides,  this  would  be  to  deprive  Dr.  Sharpe  of  the 
benefit  of  this  office  as  long  as  Shaw  should  think  fit  to  sleep 
upon  the  appeal.  Dr.  Sharpe  having  no  power  to  expedite  the 
determination.   A  deputy  is  but  at  will ;  and  this  b  to  deprive 
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Dr.  Sbarpe  of  his  will  for  five  years ;  which  suspensicm  I  take  MtDdamu  lo 
to  be  illegal ;  for  the  expression  in  the  canon  of  such  a  number  *^™*^ 
of  months  or  more^  must  have  a  reasonable  construction,  and 
can  never  be  extended  to  five  vears.  Shaw  is  entirely  divested 
of  the  office,  which  answers  the  purpose  of  reformation  better 
than  a  bare  suspension.  As  therefore  the  office  is  vacant,  there 
can  be  no  reason  why  the  commissary  should  refuse  to  fill  it 
up;  and  a  peremptory  mandamus  ought  to  go.**  And  by  the 
court :  Surely  it  is  attempting  too  much,  to  support  this  as  a 
good  return ;  the  efiect  of  a  mandamus,  as  laid  down,  is  cer- 
tainly so,  that  it  gives  no  right.  The  canon  only  intended, 
that  the  bishop  should  suspend,  where  the  principal  would  not 
revoke ;  but  an  actual  revocation  is  better  than  a  suspension. 
It  would  be  carrying  the  power  of  inhibitions  a  great  way,  if 
we  should  allow  them  the  force  contended  for  by  the  return. 
We  are  therefore  all  of  opinion,  that  the  return  is  ill.  Then 
exception  was  taken  to  the  writ,  that  a  mandamus  would  not 
lie  for  a  deputy;  and  for  this  was  cited  6  Mod.  18,  where 
Holt,  Chief  Justice,  lays  it  down,  that  for  a  deputy  a  mandamus 
will  not  lie.  But  it  was  answered,  that  this  is  not  a  mandamus 
for  the  deputy,  but  for  the  principal  to  be  admitted  to  have  a 
deputy;  the  refusal  of  Dryden  is  laid  to  be,  to  the  great 
damage  of  Dr.  Sharpe,  and  therefore  to  do  Dr.  Sharpe  right 
in  the  premises  is  the  writ  awarded;  it  appears  that  Dr. 
Sharpe  has  a  freehold  in  the  office,  so  though  his  deputy  is 
but  at  will,  he  hath  it  for  life;  and  in  1  Ventr.  110,  a  man- 
damus was  granted  to  restore  a  person  to  the  office  of  deputy 
steward  of  the  court  of  the  council  of  the  Marches,  and  it  was 
held  to  lie  for  a  revocable  deputy,  because  the  principal  hath  no 
other  way  to  get  him  admitted ;  and  in  the  report  of  the  same 
case  in  1  Lev.  306,  it  is  said  by  the  court,  that  although  a 
mandamus  doth  not  lie  for  a  deputy,  yet  it  lies  for  him  who 
deputes  him,  to  have  him  admitted  or  restored,  for  otherwise 
he  may  deprived  of  his  power  to  make  a  deputy.  Then  it  was 
further  objected,  that  a  mandamus  doth  not  lie  for  a  spiritual 
office ;  and  for  this  were  cited  divers  cases,  where  it  was  de- 
termined that  a  mandamus  will  not  lie  for  a  proctor,  who  be- 
longeth  as  much  to  the  ecclesiastical  court  as  the  raster 
doth.  Unto  which  it  was  answered,  that  this  is  not  any  objec- 
jection ;  a  mandamus  hath  been  granted  to  admit  an  under- 
schoolmaster,  and  yet  schoolmasters  are  within  the  canons  of 
1603  as  well  as  registers ;  so  in  the  case  of  Mr.  Folks  lately, 
for  the  office  of  apparitor-general  of  the  Archbishop  of  Canter- 
bury ;  so  it  hath  been  omn  granted  for  a  parish  clerk ;  for  a 
sexton ;  so  in  like  manner  it  was  granted  to  restore  Dr.  Bentley 
to  his  degrees ;  and  to  admit  Dr.  Sherlock  to  a  prebend  at 
Norwich ;  and  it  is  to  be  observed,  that  no  assize  will  lie  for 
this  office,  therefore  if  the  party  hath  not  this  remedy,  he  hath 
none ;  the  reason  why  it  was  refused  to  a  proctor  was,  because 
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it  did  not  appear  what  interest  he  had,  but  here  appears  a 
freehold*  And  by  the  court :  We  all  think  this  writ  is  good, 
notwithstanding  the  exceptions  that  have  been  taken,  and 
therefore  a  peremptory  mandamus  must  go(^). 

[[In  Rex  v.  The  Bishop  of  Gloucester  the  registrars  of  a 
diocese  were  authorized  by  their  patent  of  office  (under  the 
bishop's  hand  and  seal)  to  appoint  a  deputy  *'  to  be  approved 
of  and  allowed  by  the  bishop/'  who  if  he  should  not  approve 
of  and  allow  the  deputy  named  and  proposed  to  him,  was  em- 
powered to  nominate  another  with  a  salary  payable  out  of  the 
profits  of  the  registrarship.  The  registrars  appointed  a  deputy, 
subject  to  the  approval  of  the  bishop,  who  declared  that  "  for 
good  and  sufficient  reasons,"  which  he  did  not  specify,  that  he 
disapproved  of  the  party  nominated.  In  this  case  the  coqiI 
refused  a  rule  nisi  for  a  mandamus  to  the  bishop  to  admit  the 
deputy  (A). 

rin  the  case  of  The  Bishop  of  Bangor,  who  was  prosecuted 
at  the  Shrewsbury  Assizes  in  1796,  by  the  deputy  registrar  of 
the  Consistorial  Court,  for  a  riot  and  assault  in  forcibly  taking 

Possession  of  his  room  in  the  chapter  house,  Mr.  Justice 
leath  intimated  his  doubt  whether  the  bishop  had  the  power 
of  withdrawing  his  confirmation  once  given  of  this  officer's  ap- 
pointment, and  his  strong  opinion  that  at  all  events  he  must 
have  recourse  to  a  proceeding  at  common  law.  The  jury, 
however,  acquitted  the  plaintiffi  This  case  has  obtained  great 
celebrity,  from  the  speech  delivered  by  Lord  Erskine  in  his 
defence  of  the  bishop  (i). 

[^The  3  &  4  Vict.  c.  113,  enacts,  that  the  orders  in  council 
carrying  into  effect  the  recommendations  of  the  Ecclesiastical 
Commissioners  shall  be  gazetted ;  and  also,  s.  88,  "  That  the 
registrar  of  every  diocese  to  whom  any  order  of  her  majesty  in 
council  made  by  virtue  of  this  act  shall  be  delivered  shall 
forthwith  register  the  same  in  the  registry  of  his  diocese;  and 
if  any  such  registrar  shall  refuse  or  neglect  to  register  any 
such  order,  he  shall  for  every  day  during  which  he  shall  so 
offend  forfeit  SOL,  and  if  his  offence  shall  continue  for  the 
space  of  three  months  he  shall  forfeit  his  office,  and  it  shall  be 
lawful  for  the  bishop  of  the  diocese  to  appoint  a  successor 
thereto." 

[[Sect.  89.  "  That  for  such  registration  as  aforesaid  the  re- 
gistrar shall  not  be  entitled  to  receive  any  fee  or  reward,  but 
on  every  search  for  any  such  order  he  shall  be  entitled  to  re- 
ceive a  fee  of  three  shillings,  and  for  every  copy  or  extract  of 
any  such  order  certified  by  him  he  shall  be  entitled  to  receive 
four-pence  for  every  folio  of  ninety  words;   and  the  copy  of 

(i)  [See  the  whole  trial  reported, 
vol.  i.  of  Lord  Erskine's  Speecbcs.-^ 
Ed.] 


(g)  Str.  893. 

(h)  [2  B.  &  Adol.  158.] 
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every  such  entry,  certified  by  the  registrar,  shall  be  admissible 
as  evidence  in  all  courts  and  places  whatsoever." 

I^The  1  &  2  Vict.  c.  106,  enacts,  by  s.  116,  "  That  if  the  ^uJ«Jj*» 
registrar  of  any  diocese  shall  refuse  or  neglect  to  make  any 
entry,  or  to  do  any  other  matter  or  thing  prescribed  by  this  act,  lUgfMw  ror 
he  shall  forfeit  for  every  such  refusal  or  neglect  the  sum  ^H'ect. 
of  Sir  (J). 

[[And  the  52  Geo,  3,  c.  146,  enacts,  by  s.  8,  "  That  the  re-  v^ 
gistrar  of  every  diocese  in  England  shall,  on  or  before  the  1st  ^imT'^ 
of  July,  ISl^,  and  on  or  before  the  1st  of  July  in  every  sub-  ji^„„„,^ 
sequent  year,  make  a  report  to  the  bishop  of  such  diocese,  nakeiupons 
whether  the  copies  of  the  registers  of  the  baptisms,  marriages  wheiber^co- 
and  burials,  in  the  several  parishes  and  places  within  such  dio-  gJ^Q^^oUo. 
cese  have  been  sent  to  such  registrar,  in  the  manner  and  within 
the  time  herein  required ;  and  in  the  event  of  any  failure  of 
the  transmission  of  the  copies  of  the  registers  as  herein  re- 
quired, by  the  churchwardens  and  chapelwardens  of  any  pa- 
rish or  chapelry  in  England,  the  registrar  shall  state  the  default 
of  the  parish  or  chapelry,  specially  in  his  report  to  the  bishop.*' 

[^For  a  further  account  of  the  duties  and  functions  of  a  re- 
gistrar in  all  matters  connected  with  the  conduct  of  a  suit  in 
the  ecclesiastical  courts,  see  the  title  )^taCtfC£«  And  so  far 
as  this  officer  is  to  be  considered  solely  as  a  notary  public,  see 
the  title  i^Otat?  iJ^UbUC,  in  this  volume.— Ed.;] 
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I.  Of  Parish  Registers  in  general. 

The  keeping  of  a  church  book  for  the  age  of  those  that  or  nefiiien 
should  be  bom  and  christened  in  the  parish  began  in  the  thir-  "  **"*'^* 
tieth  year  of  King  Henry  the  Eighth  (A). 

And  the  following  canon,  in  the  main  of  it,  was  only  a  re- 
inforcement of  one  of  the  Lord  Cromwell's  injunctions  in  the 
year  1538;  which  was  continued  in  those  of  King  Edward  the 
Sixth  and  of  Queen  Elizabeth ;  in  whose  reign  a  protestation 
being  appointed  to  be  made  by  ministers  at  institution,  one 
head  of  it  was — I  shall  keep  the  register  book,  according  to 
the  queen's* majesty's  injunctions  (Z). 


0)  [See  preceding  title  of  «r<b<«        {k)  God.  144, 145 ;  3  Burnet,  139. 

legeff  aaH  ISfstratats  of  \%t  Clern.]       (/;  Gibs.  204. 
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By  can.  70,  ^  In  every  parish  church  and  chapel  within 
this  realm  shall  be  provided  one  parchment  book  at  the  chai]ge 
of  the  parish,  wherein  shall  be  written  the  day  and  year  of 
every  ctiristening,  wedding,  and  burial,  which  have  been  in 
the  parish  since  the  time  that  the  law  was  first  made  in  that 
behalf,  so  far  as  the  ancient  books  thereof  can  be  procured, 
but  especially  since  the  beginning  of  the  reign  of  the  late 
queen.     And  for  the  safe  keeping  of  the  said  book,  the  church- 
wardens, at  the  charge  of  the  parish,  shall  provide  one  sure 
coffer,  and  three  locks  and  keys ;  whereof  one  to  remain  with 
the  minister,  and  the  other  two  with  the  churchwardens  seve- 
rally ;  so  that  neither  the  minister  without  the  two  church- 
wardens, nor  the  churchwardens  without  the  minister,  shall  at 
any  time  take  that  book  out  of  the  said  coffer.    And  henceforth 
upon  every  sabbath  day,  immediately  after  morning  or  evening 
prayer,  the  minister  and  churchwardens  shall  take  the  said 
parchment  book  out  of  the  said  coffer,  and  the  minister  in  the 
presence  of  the  churchwardens  shall  write  and  record  in  the 
said  book  the  names  of  all  persons  christened,  together  with 
the  names  and  surnames  of  their  parents,  and  also  the  names 
of  all  persons  married  and  buried  in  that  parish,  in  the  week 
before,  and  the  day  and  year  of  every  such  christening,  mar- 
riage, and  burial ;  and  that  done,  they  shall  lay  up  that  book 
in  the  coffer  as  before :  And  the  minister  and  churchwardens, 
unto  every  page  of  that  book,  when  it  shall  be  filled  with  such 
inscriptions,  shall  subscribe  their  names.     And  the  church- 
wardens shall  once  every  year,  within  one  month  after  the  five 
and  twentieth  day  of  March,  transmit  unto  the  bishop  of  the 
diocese,  or  his  chancellor,  a  true  copy  of  the  names  of  all  per- 
sons christened,  married,  or  buried  in  their  parish  in  the  year 
before  (ended  the  said  five  and  twentieth  day  of  March),  and 
the  certain  days  and  months  in  which  every  such  christening, 
marriage,  and  burial  was  had,  to  be  subscribed  with  the  hands 
of  the  said  minister  and  churchwardens,  to  the  end  the  same 
may  faithfully  be  preserved  in  the  registry  of  the  said  bishop; 
which  certificate  shall  be  received  without  fee.    And  if  the 
minister  or  churchwardens  shall  be  negligent  in  performance 
of  any  thing  herein  contained,  it  shall  be  lawful  for  the  bishop 
or  bis  chancellor  to  convent  them,  and  proceed  against  every 
of  them  as  contemners  of  this  our  constitution.*' 
ofBnriaisin       By  the  SO  Car.  2,  c.  5,  s.  7,  for  burying  in  woollen,  it  is 
particour.      enacted,  "  that  the  minister  of  every  parish  shall  keep  a  re- 
gister in  a  book  to  be  provided  at  the  charge  of  the  parish,  and 
make  a  true  entry  of  all  burials  within  his  parish,  and  of  all 
affidavits  of  persons  being  buried  in  woollen  brought  unto  him 
according  to  the  said  act ;  and  where  no  such  affidavit  shall  be 
brought  unto  him  within  the  time  therein  limited,  he  shall 
enter  a  memorial  thereof  in  the  said  registry,  against  the  name 
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of  the  party  interred,  and  of  the  time  when  he  notified  the 
same  to  the  churchwardens  or  overseers  of  the  poor  according 
to  the  said  act." 


[^IL  Since  the  Statute  of  62  Geo.  3,  c.  146. 

SThe  previous  regulations  upon  this  subject  of  the  6  &  7 
1.3,  C.6;  of  9  &  10  Will.  3,  c.35,  s.4;  of  26  Geo.  2, 
c.  33,  are  merged  in  52  Geo.  3,  c.  146. 

[[This  act  is  repealed  as  far  as  it  relates  to  the  registration 
of  marriages  (m),  but  the  registration  of  baptisms  and  burials 
is  not  affected  by  any  subsequent  enactment  (n).  This  statute^ 
"  for  the  better  regulating  and  preserving  Parish  and  other 
Registers  of  Births,  Baptisms,  Marriages  and  Burials  in  Eng- 
land," was  passed  on  the  28th  of  July,  1812:  after  reciting  in 
its  preamble  that  an  amendment  in  the  manner  of  keeping  Re- 
gisters "  would  greatly  facilitate  the  proofs  of  pedigrees/'  and 
be  otherwise  of  great  public  benefit,  it  enacts :  ^^   H6^' 

["  That  from  and  after  the  31st  day  of  December,  1812,  registers  OfficiatinB 
of  public  and  private  baptisms,  marriages,  and  burials,  solemnized  ij^jj**'*'|i^ 
according  to  the  rites  of  the  United  Church  of  England  and  Ire-  g>ien^or 
land,  within  all  parishes  or  chapelries  in  England,  whether  subject  prtyi^/SJlp. 
to  the  ordinary  or  peculiar,  or  other  jurisdiction,  shall  be  made  and  ibmi,  or  Mar- 
kept  by  the  rector,  vicar,  curate  or  officiating  minister  of  every  bUSuI"**  **' 
parish,  (or  of  any  chapelry  where  the  ceremonies  of  baptism,  mar- 
riage and  burial,  have  been  usually  and  may  according  to  law  be 
performed)  for  the  time  being,  in  books  of  parchment,  or  of  good 
and  durable  paper,  to  be  provided  by  his  majesty's  printer  as  occa-  proylirsoit- 
sion  may  require,  at  the  expense  of  the  respective  parishes  or  cha-  !****  ®*^» 
pelries ;  whereon  shall  be  printed,  upon  each  side  of  every  leaf,  the  |^.* 
neads  of  information  herein  required  to  be  entered  in  the  registers 
of  baptisms,  marriages  and  burials  respectively,  and  every  such 
entry  shall  be  numbered  progressively  from  the  beginning  to  the 
end  of  each  book,  the  first  entry  to  be  distinguished  by  number  1 ; 
and  every  such  entry  shall  be  divided  from  the  entry  next  following 
by  a  printed  line,  according  to  the  forms  contained  in  the  schedules 
(A.)f  V^')>  (P')i  hereto  annexed;  and  every  page  of  every  such 
book  shall  be  numbered  with  progressive  numbers,  the  first  page 
being  marked  with  the  number  1  in  the  middle  of  the  upper  part 
of  such  pace,  and  every  subsequent  page  being  marked  in  like 
manner  with  progressive  numbers,  from  number  1  to  the  end  of 
the  book." 

(m)  [See  title  fSi9,vTiB%t  flcts,  vol.  the  registration  of  baptisms  and  bu- 
ll, for  8.  1  of  6  Be  7  Will.  4,  c.  86.—  rials  as  now  by  law  established,  or  the 
£i>>]  right  of  any  officiating  minister  to  re- 

(n)  [The  49th  section  of  6  &  7  ceive  the  fees  now  usually  paid  for 

Will.  4,  c.  86,  provides,    *  that  no-  the  performance    or   registration   of 

thing  therein  contained  shall  affect  baptisms,  burial  or  marriage."— Ed.] 
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SCHEDULE  (A.) 


1. 


I  IL^PTISMS  solemnized  in  the  Parish  of  St.  A.  in  the  Omnty  of  B. 
in  the  Year  One  thousand  eight  hundred  and  thirteen. 


When  Bap* 
llttd. 


1813. 
XitVibruary 

No.  1. 


Child's 

CbrlBiian 

Name. 


Zd  March 
No.  2. 


John  Son  of 


Ann 
DaughUrof 


Parenti'  Name. 


ChriatUD.    Saraame. 


WiUiam 
EUiabith 


Henry 
Martha 


Abode 


QaaHcy, 

Trade  or 

Profewtoa. 


Byw 


was  per- 


Lamb$th 


Fulhat 


SCHEDULE  (B.) 


1. 


MARRIAGES  solemnized  in  the  Parish  of  St.  A.  in  the  County  of 
B,  in  the  Year  One  thousand  eight  hundred  and  thirteen, 

and  C.  D.  of  \  {J?^  I  Pariik 

*'^"     —  dtay  of  '—^  in  tm  yoar  — . 


this 


tlUetor  1 

By  m§,  1. 1.  <  Viear    > 

tCuruUJ 

!A   B 
c!d.' 

In  th$  PrtMsneo  of  i  q^  jJ^ 


SCHEDULE  (C). 

1. 

BURIALS  in  the  Parish  of  A.  in  the  County  of  B. 
One  thousand  eight  hundred  and  thirteen. 

in  the  Year 

Name. 

Abode 

When  Boried. 

Afe. 

By  whom  tha 

Ceremony  waa 

performed. 

'  John  Wibon 
No.  1. 

Duke  Street, 
Wettmintter. 

1813. 
lit  May. 

62 
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[Sect.  2.  "  And,  for  better  ensuring  the  regularity  and  uniformity    nOeo.s, 
of  such  register  books,  be  it  further  enacted,  that  a  printed  copy       **  '^ 


of  this  act,  together  with  one  book  so  prepared  as  aforesaid,  and  ^|°o,Vaiumit 
adapted  to  the  form  of  the  register  of  baptisms  prescribed  in  the  touch  Parish 
schedule  (A.)  to  this  act  annexed ;  and  also  one  other  book  so  pre-  copylor  Xet, 
pared  as  aforesaid,  and  adapted  to  the  form  prescribed  for  the  re-  ^  \^^*L 
gister  of  marriages  in  the  schedule  (B.)  to  this  act  annexed;  and  edToFormif 
also  one  other  book  so  prepared  as  aforesaid,  and  adapted  to  the  pf«»f'be<i. 
form  prescribed  for  the  register  of  burials  in  the  schedule  (C.)  to 
this  act  annexed,  shall,  as  soon  as  conveniently  may  be  after  the 
passing  of  this  act,  be  provided  and  transmitted  by  his  majesty's 
printer  to  the  officiating  ministers  of  the  several  parishes  and  cha- 
pelries  in  England  respectively,  who  are  hereby  required  to  use 
and  apply  the  same  in  and  to  the  purposes  of  this  act ;  and  such 
books  respectively  shall  be  proportioned  to  the  population  of  the 
several  parishes  and  chapelries,  according  to  the  last  returns  of 
such  population  made  under  the  authority  of  parliament ;  and  other 
books  of  like  form  and  quality  shall  for  the  like  purposes  be  fur- 
nished from  time  to  time  by  the  churchwardens  or  chapelwardens 
of  every  parish  or  chapelry,  at  the  expense  of  the  said  parish  or 
chapelry,  whenever  they  shall  be  required  by  the  rector,  vicar,  cu- 
rate, or  officiating  minister  to  provide  the  same:    and  all  such 
books  shall  be  of  paper,  unless  required  to  be  of  parchment  by  such 
churchwardens  or  chapelwardens  respectively." 

[Sect.  S.  **  That  such  registers  shall  be  kept  in  such  separate  RcfUien  \n 
books  aforesaid,  and  that  every  such  rector,  vicar,  curate,  or  offi-  2[u7»i5h. 
ciating  minister,  shall  as  soon  as  possible  after  the  solemnization  of 
every  baptism,  whether  private  or  public,  or  burial  respectively, 
record  and  enter  in  a  fair  and  legible  handwriting,  in  the  proper 
register  book  to  be  provided,  made,  and  kept  as  aforesaid,  the  se- 
veral particulars  described  in  the  several  schedules  hereinbefore 
mentioned,  and  sign  the  same ;  and  in  no  case,  unless  prevented  by 
sickness,  or  other  unavoidable  impediment,  later  than  within  seven 
days  after  the  ceremony  of  any  such  baptism  or  burial  shall  have 
taken  place." 

[Sect.  4.  <*  That  whenever  the  ceremony  of  baptism  or  burial  certiteite  or 
shall  be  performed  in  any  other  place  than  the  parish  church  or  JjJn*";^**" 
churchyard  of  any  parish  for  the  chapel  or  chapel  yard  of  any  cha-  formedtn 
pelry,  providing  its  own  distinct  registers)  and  such  ceremony  shall  JJ^md'^mS 
be  performed  by  any  minister  not  being  the  rector,  vicar,  minister,  cbarch,  &c 
or  curate  of  such  parish  or  chapelry,  the  minister  who  shall  peform  s^bedai?(0.) 
such  ceremony  of  baptism  or  burial  shall,  on  the  same  or  on  the  Bmry  or  b«|h 
next  day,  transmit  to  the  rector,  vicar,  or  other  minister  of  such  duungnbhcd 
parish  or  chapelry,  or  his  curate,  a  certificate  of  such  baptism  or  •e«on*ingiy. 
burial  in  the  form  contained  in  the  schedule  ^D.)  to  this  act  an- 
nexed, and  the  rector,  vicar,  minister,  or  curate  of  such  parish  or 
chapelry,  shall  thereupon  enter  such  baptism  or  burial  according  to 
such  certificate  in  the  book  kept  pursuant  to  this  act  for  such  pur- 
pose ;  and  shall  add  to  such  entry  the  following  words,  '  According 

to  the  certificate  of  the  Reverend transmitted  to  me  on  the 

day  of ."' 

SCHEDULE  (D.) 


f  I  ( 


do  hereby  certify^  that  I  did  on  the day  of 
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ttOeo.  •» 
C140. 


lBitti0ttv  Sooii« 

kifftize,  accordmg  to  the  riitn  of  the  Umied  Ckurck  cfEn^tndad 

Ireland^ wn  [or  "  daughter,"]  ^— —  amd  —  ku  w^e,  *f  iht 

name  of  ^-^'^n 

To  the  Rector  [or,  as  the  case  may  he,]  of 


u  * 


f  •» 


Annul  Co. 
piei  or  Re- 
gistcra  made ; 
and  verified 
by  OfflcUting 
Mioister. 


Annval  Co* 
pies  of  Re- 
giater  Books 
tranamltied 
to  Registrar 
of  Diocese. 


do  hereby  certify^  that  on  the  —  day A.  B.  ^ 

aged wa9  buried  in  [stating  the  place  of  burial],  and  that 

the  ceremony  of  burial  xtfos  performed  according  to  the  rite$  of  tk 
United  Church  of  England  and  Ireland,  by  me. 
To  the  Rector  [or,  as  the  case  may  be],  of 

[^Sect.  5  relates  to  the  custody  of  the  register  books,  which 
see  below. 

[Sect.  6.  "  That  at  the  expiration  of  two  months  after  the  31st 
day  of  December,  1813,  and  at  the  expiration  of  two  months  after 
the  end  of  every  subsequent  year,  fair  copies  of  all  the  entries  of 
the  several  baptisms,  marriages,  and  burials,  which  shall  have  been 
solemnized  or  shall  have  taken  place  within  the  year  preceding, 
shall  be  made  by  the  rector,  vicar,  curate,  or  other  resident  or  offi- 
ciating minister,  (or  by  the  churchwardens,  chapelwardens,  derk, 
or  other  person  duly  appointed  for  the  purpose,  under  and  by  the 
direction  of  such  rector,  vicar,  curate,  or  other  resident  or  offi- 
ciating minister)  on  parchment,  in  the  same  form  as  prescribed  in 
the  schedules  hereunto  annexed  (to  be  provided  by  the  respective 
parishes) ;  and  the  contents  of  such  copies  shall  be  verified  and 
signed  in  the  form  following,  by  the  rector,  vicar,  curate,  or  offi- 
ciating minister  of  the  parish  or  chapelry  to  which  such  respective 
register  book  shall  appertain : 

*  /,  A.  B.,  rector  [or,  as  the  case  may  be,]  of  the  parish  of  C.  [or, 
**  of  the  chapelry  of  D."]  in  the  county  ofE.,  do  hereby  solemnly  de- 
clare, that  the  several  writings  hereto  annexed,  purporting  to  be  copia 
of  the  several  entries  contained  in  the  several  register  books  of  baptisms^ 
marriages,  and  burials,  of  the  parish  or  chapelry  aforesaid,  from  tie 

day  of to  the day  of ,  are  true  copies  of  all  tkt 

several  entries  in  the  said  several  register  books  respectively  from  the 

said day  of to  the  said day  of ;  and  that  no  other 

entry  during  iuch  period  is  contained  in  any  of  such  books  respectively, 
are  truly  made  according  to  the  best  of  my  knowledge  and  belief, 

« Signed  A.  Br 

Which  declaration  shall  be  fairly  written,  without  any  stamp,  on 
the  said  copy  immediately  after  the  last  entry  therein  ;  and  the  sig- 
nature to  such  declaration  shall  be  attested  by  the  cliurch wardens 
or  chapelwardens,  or  one  of  them,  of  the  parish  or  chapelry  to 
which  such  register  books  shall  belong. 

[Sect  7.  "  That  copies  of  the  said  register  books,  verified  and 
attested  as  aforesaid,  shall,  whether  such  parish  or  chapelry  shall 
be  subject  to  the  ordinary,  peculiar,  or  other  jurisdiction,  be  trans- 
mitted by  such  churchwardens  or  chapelwardens,  after  they,  or  one 
of  them,  shall  have  signed  the  same,  by  the  post,  to  the  registrars 
of  each  diocese  in  England  within  which  the  church  or  chapel  shall 
be  situated,  on  or  before  the  1st  day  of  June,  1814,  and  on  or  be- 
fore the  1st  day  of  June  in  every  subsequent  year. 
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[[Sect  8  enjoined  registrars  to  report  to  bishops  whether    **^®^*' 
copies  of  the  registers  had  been  sent  in  (o). 


[Sect.  9.  "  That  in  case  the  rector,  vicar,  or  other  officiating  OfSciiUnR 
minister  or  curate  of  any  parish  or  chapelry  shall  neglect  or  refuse  |JcSi"*to  v2' 
to  verify  and  sign  such  copies  of  such  several  register  books,  and  riry  Copies  or 
such  declaration  as  aforesaid,  so  that  the  churchwardens  or  chapel-  sooksf' 
wardens  shall  not  be  able  to  transmit  the  same,  as  required  by  this  Cbarchwv. 
act,  such  churchwardens  or  chapelwardens  shall,  within  the  time  ti^'ovfliaiu 
required  by  this  act  for  the  transmission  thereof,  certify  such  de- 
fault to  the  registrar  of  the  diocese  within  which  such  parish  or 
chapelry  shall  be,  who  shall  specially  state  the  same  in  his  report 
to  the  bishop  of  such  diocese." 

[Sect.  10.  **  And,  for  the  obtaining  of  returns  and  registers  of  Piaeei  where 
baptisms  and  burials  in  extra-parochial  places  in  England,  where  A*^.^Meino'. 
there  is  no  church  or  chapel,  be  it  further  enacted,  that  in  all  cases  random  or 
of  the  baptism  of  any  child,  or  the  burial  of  any  person  in  any  de*ifv?iS***' 
extra-parochial  place  in  England,  according  to  the  rites  of  the  esta-  Offlciaiing 
blished  church,  where  there  is  no  church  or  chapel,  it  shall  be  law-  arijoioinV^Pa- 
ful  for  the  officiating  minister,  within  one  month  after  such  baptism  ^'^' 
or  burial,  to  deliver  to  the  rector,  vicar,  or  curate  of  such  parish 
immediately  adjoining  to  the  place  in  which  such  baptism  or  burial 
shall  take  place,  as  the  ordmary  shall  direct,  a  memorandum  of 
such  baptism  or  burial,  signed  by  such  parent  of  the  child  baptized, 
or  a  memorandum  of  such  burial,  signed  by  the  person  employed 
about  the  same,  together  with  two  of  the  persons  attending  the  same^ 
according  as  the  nature  of  the  case  may  respectively  require ;  and 
every  such  memorandum  respectively  shall  contain  all  such  parti- 
culars as  are  hereinbefore  required ;  and  every  such  memorandum 
delivered  to  the  rector,  vicar,  or  curate  of  any  such  adjoining  parish 
or  chapelry,  shall  be  entered  in  the  register  of  his  parish,  and  form 
a  part  thereof." 

[Sect.  11.'*  That  the  superscription  upon  all  letters  and  packets  LetterB,  &e. 
containing  the  copies  of  such  parish  or  other  registers,  to  be  trans-  adiIm'/ISo- 
mitted  by  the  post  to  the  several  offices  of  the  said  registrars  as  pietorRegia- 
aforesaid,  shall  be  indorsed  and  signed  by  the  churchwardens  or  oTpwSiIgl"* 
chapelwardens  of  every  respective  parish  and  chapelry  in  England, 
in  the  form  contained  in  schedule  (E.)  ;  and  that  all  such  letters 
and  packets  shall  be  carried  and  conveyed  by  means  of  his  majesty's 
post  office  to  and  be  delivered  at  the  offices  of  the  said  registrars, 
without  postage  or  other  charge  being  paid  or  payable  for  the 


same." 


SCHEDULE  (E). 


To  the  Registrar  of  the  diocese  of 

at 

A.  B.  7  Churchtoardens  [or   "  chapelwardens"]  of  the  parish   [or 

C.  D.3  "  chapelry"]  of [or  such  other  description  as  the  case 

may  require]. 


[Sect.  1 2.  **  That  when  and  so  often  as  the  copies  of  the  said  re-  Annoai  Co- 
gister  books  of  baptisms,  marriages,  and  burials  as  aforesaid,  and  jjlr 800^^*^ 
also  the  said  lists  of  births,  baptisms,  marriages,  or  burials  as  afore-  when  trao*. 

mitied  to  Re- 

(0)  [See  tide  Kffltetrar.]  ^^i«^. 

TOI..  III.  H  H 
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M  Oco.  s,    said,  shall  be  transmitted  to  the  office  of  the  said  r^strars  respec- 
— tl}^ —  tively,  as  aforesaid,  pursuant  to  the  directions  hereinbefore  con- 


tained for  that  purpose,  the  said  registrars  shall  respectively  cause 
all  the  said  books  and  lists  to  be  safely  and  securely  deposited, 
kept  and  preserved  from  damage  or  destruction  by  lire  or  other- 
wise, and  to  be  carefully  arranged  for  the  purpose  of  being  resorted 
Aiphabeiirai  to  as  occasiou  may  require  ;  and  the  said  registrars  respectively 
^*^*  shall  also  cause  correct  alphabetical  lists  to  be  made  and  kept  in 

books  suitable  to  the  purpose,  of  the  names  of  all  persons  and 
places  mentioned  in  such  books  and  lists  as  shall  have  been  trans- 
mitted to  the  said  registrars  respectively,  which  alphabetical  lists 
and  books,  and  also  the  copies  of  registers  and  lists  so  transmitted 
to  the  said  registrars  as  aforesaid,  shall  be  open  to  public  search  at 
all  reasonable  times  on  payment  of  the  usual  fees." 

[Sect.  13.  **  '  And  whereas  in  many  dioceses  the  places  wherein 
the  copies  of  the  parochial  registers  of  baptisms,  marriages  and 
burials,  as  well  as  the  original  wills  proved  within  the  same  respec- 
tively are  kept,  are  insufficient  for  their  being  preserved  with  due 
care ;  for  which  a  remedy  should  be  applied  in  those  dioceses  where 
Report  to       it  shall  be  found  necessary ;'  be  it  further  enacted.  That,  in  order 
on  of^fo^"  ^^  *  ^"®  examination  thereof,  the  bishop,  together  with  the  cystoda 
lit  March,      rotulotum  o£  the  several  counties  within  each  diocese,  and  the  chan- 
i0g%opl!r^''  cellor  thereof,  shall,  before  the  1st  day  of  February,  1813,  cause  a 
Placet  for      carcful  survey  to  be  made  of  the  several  places  in  which  the  paro- 
or  Copiei  of    chial  registers  and  the  wills  proved  within  the  diocese  are  kept ; 
B^ks'^asweii  ^^^  ^^*"  make  a  report  to  his  majesty's  most  honourable  privy 
aa  Oricioai     council  of  the  State  of  the  same,  on  or  before  the  1st  day  of  March 
DiJIieae  ;'iiDd  foHowing,  setting  forth  in  each  case  whether  the  buildings  are  in 
for  Rema-      all  rcspccts  fit  and  proper  for  the  preservation  of  papers  of  the 
lUgiatrarB'      above  description,  as  well  with  respect  to  space  as  to  security  from 
Ofliccra.         fire,  and  to  protection  from  damp,  and  if  not,  at  what  probable  ex- 
pense they  can  be  made  so ;  and  where  the  instruments  and  papers 
before  mentioned  are  kept  in  dwelling-houses  or  other  places, 
which  cannot  be  made  nt  and   secure  for  the  due  preservation 
thereof,  then  and  in  such  case  the  persons  before  named  shall  in- 
quire and  report  in  like  manner  at  what  expense  proper  building 
may  be  provided,  and  in  what  places  so  as  to  have  one  place  within 
each  diocese  for  the  due  preservation  of  all  such  registers  and  wills ; 
together  with  their  opinion  upon  the  most  suitable  mode  of  remu- 
nerating the  officers  employed  in  each  registry,  for  their  additional 
trouble  and  expense  in  carrying  the  provisions  of  this  act  into  exe- 


cution." 


Faiae  Entries,      [Sect.  14.  "  That  if  any  person  shall  knowingly  and  wilfully  in- 
**ie'**7ar     *^''*»  ^^  cause  or  permit  to  be  inserted,  in  any  such  register  book  of 
iriM^or  ai-     such  baptisms,  burials  or  marriages  as  aforesaid,  or  in  any  such 
ReSauf  **      ^®Py  ®^  *"y  '"^^  register  so  directed  to  be  transmitted  to  the  re- 
Book,  gistrars  as  aforesaid,  or  in  any  such  lists  or  declarations  also  di- 
rected to  be  transmitted  to  such  registrars  as  aforesaid,  any  false 
entry  of  any  matter  or  thing  relating  to  any  baptism,  burial  or 
marriage,  or  shall  falsely  make,  alter,  forge  or  counterfeit,  or  cause 
or  procure,  or  wilfully  permit  to  be  falsely  made,  altered,  forged  or 
counterfeited,  any  part  of  any  such  register,  list  or  declaration,  or 
of  any  such  copy  of  any  such  register ;  or  shall  wilfully  destroy. 
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deface  or  injure,  or  cause  or  procure,  or  permit  to  be  destroyed,    MQeo.  t, 

defaced  or  injured,  any  such  register  book,  or  any  part  thereof;  or  — 

shall  knowingly  and  wilfully  sign,  or  certify  any  copy  of  any  such 
register  hereby  required  to  be  transmitted  as  aforesaid,  which  shall 
be  false  in  any  part  thereof,  knowing  the  same  to  be  false  ;  every  Trantporta. 
person  so  offending,  and  being  thereof  lawfully  convicted,  shall  be  **^'** 
deemed  and  adjudged  to  be  guilty  of  felony,  and  shall  be  trans* 
ported  for  the  term  of  fourteen  years." 

[Sect.  15.  "Provided  always,  that  no  rector,  vicar,  curate  or  Penoni  com- 
officiating  minister  of  any  parish  or  chapel,  who  shall  discover  any  ^^^M^Ernr 
error  to  have  been  committed  in  the  form  or  substance  of  the  entry  not  affected, 
in  the  register  book  of  any  such  baptism,  burial  or  marriage,  re-  ^^^^^rd- 
spectively  by  him  solemnized,  shall  be  liable  to  all  or  any  of  the  ing  to  Tmtb 
penalties  herein  mentioned,  if  he  shall  within  one  calendar  month  ^  ^"^ 
after  the  discovery  of  such  error,  in  the  presence  of  the  parent  or 
parents  of  the  child  whose  baptism  may  have  been  entered  in  such 
register,  or  of  the  parties  married,  or  in  the  presence  of  two  persons 
who  shall  have  attended  at  any  burial,  or  m  case  of  the  death  or 
absence  of  the  respective  parties  aforesaid,  then  in  the  presence  of 
the  churchwardens  or  chapelwardens,  (who  shall  respectively  attest 
the  same),  alter  and  correct  the  entry  which  shall  have  been  found 
erroneous,  according  to  the  truth  of  the  case,  by  entry  in  the  mar* 
gin  of  the  book  wherein  such  erroneous  entry  shall  have  been  made 
without  any  alteration  or  obliteration  of  the  original  entry,  and  shall 
sign  such  entry  in  the  margin,  and  add  to  such  signature  the  day 
of  the  month  and  year  when  such  correction  shall  be  made :  pro- 
vided also,  that  in  the  fair  copy  of  the  registers  respectivelv  which 
shall  be  transmitted  to  the  registrars  of  the  dioceses,  the  said  rector, 
vicar,  curate  or  officiating  minister,  shall  certify  the  alterations  so 
made  by  him  as  aforesaid." 

[Sect.  16.  *'  Provided  always,  that  nothing  in  this  act  contained  Peeihercto- 
shall  in  any  manner  diminish  or  increase  the  foes  heretofore  payable  ^^^  pajrvbie. 
or  of  right  due  to  any  minister  for  the  performance  of  any  of  the 
before- mentioned  duties,  or  to  any  minister  or  registrar,  for  giving 
copies  of  such  registrations,  but  that  all  due,  legal  and  accustomed  Proviio  for. 
fees  on  such  occasions,  and  all  powers  and  remedies  for  recovery 
thereof,  shall  be  and  remain  as  though  this  act  had  not  been  made." 

[Sect  17.  "  Provided  also,  that  no  duplicate  or  copy  of  any  re-  Copy  of  Re- 
gister of  baptism,  marriage  or  burial,  made  under  tne  direction^  noiVubjecMo 
and  for  the  purposes  of  this  act,  shall  be  chargeable  with  any  stamp  ^<*"p  ^">y- 
duty  thereon ;  any  act  now  in  force  to  the  contrary  thereof  in  any 
wise  notwithstanding." 

[Sect.  18.  "  That  one  half  of  the  amount  of  all  fines  or  penalties  Application 
to  be  levied  in  pursuance  of  this  act  shall  go  to  the  person  who  ^  rtaaineu 
shall  inform  or  sue  for  the  same  ;  and  the  remainder  of  such  fines 
as  shall  be  imposed  on  any  churchwarden  or  chapelwarden  shall  go 
to  the  poor  of  the  parish  or  place  for  which  such  churchwarden  or 
chapelwarden  shall  serve ;  and  the  remainder  of  such  fines  as  shall 
be  imposed  on  any  rector,  vicar,  minister  or  curate,  or  registrar, 
shall  be  paid  and  applied  to  such  charitable  purposes,  in  the  county 
within  which  the  parish  or  place  shall  be,  as  shdl  be  appointed  and 
directed  by  the  bishop  of  the  diocese." 

[Sect.  19.  "That  the  rector,  vicar,  curate  or  officiating  minister  Uitorexuut 

^  Refittfr 
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M  ^1^''    ^^  every  parish  and  chapelry  in  England,  whether  subject  to  tlie 

-  -^ ordinary,  peculiar  or  other  jurisdiction,  shall  transmit  to  the  regit- 

mutcd  icTrb.  ^rax  of  the  diocese  in  which  the  parish  or  chapelry  shall  be  situated, 
lii'jun*?***^*   before  the  1st  day  of  June,  1813,  a  list  of  all  registers  which  now 
1819."°^'        are  in  such  parish  or  chapelry  respectively,  stating  the  periods  at 
which  they  respectively  commence  and  terminate,  the  periods  (if 
any)  for  which  they  are  deficient,  and  the  places  where  they  are  de- 
posited." 
ii.*^cirnr5M  **       [Sect.  20.  "  That  all  and  every  the  provisions  in  this  act  shsll 
ami  Chapels    extcud,  SO  far  as  circumstances  will  permit,  to  cathedral  and  col- 
not  Parochial.  ]eg]ate  churchcs,  and  chapels  of  colleges  or  hospitals,  and  the  bory- 
ing  grounds  belonging  thereto:   and  to  the  ministers  who  shall 
ofHciate  in  such  cathedral  or  collegiate  churches,  and  chapels  of 
colleges  or  hospitals,  and  burying  grounds  respectively,  and  shall 
baptize,  marry  or  bury  any  person  or  persmis,  although  such  cathe- 
dral or  collegiate  churches  or  chapels  of  colleges  or  hospitals,  or 
the  burying*  grounds  belonging  thereto,  may  not  be  parochial,  or 
the  ministers  officiating  therein  may  not  be,  as  such,  parochial  mi- 
nisters, and   there   shall  be  no  churchwarden  or  churchwardess 
thereof;  and  in  all  such  cases,  the  books  hereinbefore  directed  to 
be  provided,  shall  be  provided  at  the  expense  of  the  body  having 
right  to  appoint  the  otnciating  minister  in  every  such  cathedral  or 
collegiate  church  or  chapel  of  a  college  or  hospital ;  and  copin 
thereof  shall  be  transmitted  to  the  registrar  of  the  diocese  within 
which  such  cathedral  or  collegiate  church  or  chapel  of  a  college  or 
hospital  shall  be,  by  the  officiating  minister  of  such  church,  in  like 
manner  as  is  herein  directed  with  respect  to  parochial  ministers,  and 
shall  be  attested  by  two  of  the  officers  of  such  church,  college  or 
hospital,  as  the  copies  of  parochial  registers  are  herein  directed  to 
MarHafeAct,  be  attested  by  churchwardens :  provided  always,  that  nothing  in 
^u^  ^       ^^'^  ^^'  contained  shall  extend  to  repeal  any  provision  contained  in 
Proviao  for.    an  act  passed  in  the  twenty-sixth  year  of  the  reign  of  his  late  ma- 
jesty King  George  the  Second,  intituled  "An  Act  for  better  pre- 
venting Clandestine  Marriages." 

III.  How  far  Parish  Registers  are  considered  as  PubBc 

Books,  and  admitted  as  Evidence, 

E.,  6  Geo.  2,  Dormer  v.  Ekyns.  Mr.  Abney  moved  for  an 
information  in  the  Court  of  King's  Bench  against  Mr.  Ekyos, 
rector  of  the  parish  church  of  Walton,  and  against  Mr.  Bonner, 
curate  of  the  same  church,  for  refusing  to  give  Mr.  Dormer 
copies  of  certain  parts  of  a  register  belonging  to  that  parish, 
and  likewise  for  refusing  to  give  him  a  certificate  of  certain 
persons  of  the  family  of  the  Dormers  being  born  in  that  parish. 
He  said,  that  an  ejectment  was  depending  in  this  court  at  the 
time  this  refusal  was  made,  and  still  continued  to  be  so,  be- 
tween Mr.  Dormer  and  Mr.  Parkerson  and  his  wife,  concern- 
ing certain  lands  which  the  plaintiff'  claimed  as  heir  male  of 
the  Dormer  family.  Several  of  that  family  were  born  in  (be 
parish  of  Walton ;  and  for  this  reason  it  was  necessary  to  bare 
copies  of  several  parts  of  the  register,  and  likewise  a  certificate 
of  the  birth  of  many  in  that  family.    Accordingly  Mr.  Dormer 
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made  his  application  to  the  rector  and  curate  of  that  parish  tor 
this  purpose,  and  ofiered  to  pay  them  for  the  same ;  but  they 
refused  letting  him  have  them ;  and  the  only  reason  they  gave 
was,  that  Mr.  Parkerson  and  his  wife  were  the  defendants,  and 
they  would  do  nothing  to  their  prejudice.  Of  this  fact  he  said 
he  had  an  affidavit ;  and  for  such  an  extraordinary  denial  of 
justice  he  hoped  the  court  would  grant  an  information.  The 
court  said,  you  have  a  right  to  inspect  the  public  books  of  the 
parish;  but  cannot  oblige  the  rector  or  curate  to  make  you  out 
either  copies  of  those  books,  or  a  certificate ;  for  which  reason 
they  could  not  grant  the  motion.  Upon  this  he  changed  his 
motion,  and  desired  a  rule  to  inspect  those  books.  The  court 
said,  motions  to  inspect  the  public  books  of  corporations,  they 
grant  without  an  affidavit ;  but  in  motions  to  inspect  the  public 
books  of  a  parish,  an  affidavit  is  always  requisite.  By  such 
affidavit,  they  said  too,  it  must  be  sworn,  that  the  copies  of 
them  are  necessary  to  be  produced  in  evidence  at  a  trial  of  a 
cause  depending,  and  likewise  that  the  inspection  of  those 
books  to  take  copies  has  been  demanded  and  refused.  Now 
in  the  present  case,  the  first  part  was  sworn  to,  but  not  the 
latter ;  for  which  reason  the  court  refused  to  make  any  rule  at 
present  (p). 

[^An  entry  in  the  register  of  the  christening  of  a  child,  as  to 
the  time  of  its  birth,  is  not  of  itself  sufficient  evidence  of  the 
^S^C?)-  If  ^  parish  register  of  baptisms  state  that  the  person 
baptized  was  born  on  a  particular  day,  that  is  not  evidence  of 
the  date  of  his  birth  (r).  A  register  of  baptism  is  not  per  se 
evidence  of  the  place  of  birth  of  the  party  baptized  {s) ;  nor  is 
a  certificate  of  marriage  evidence,  unless  it  be  shown  as  a  copy 
of  the  parish  register.  But  where,  in  an  action  to  recover  da- 
mages for  criminal  conversation  with  the  plaintiff's  wife,  the 
proof  of  the  marriage  was  an  examined  copy  of  the  marriage 
register,  and  the  person  who  examined  the  copy  with  the  ori- 
ginal register  being  acquainted  with  the  handwriting  of  the 
plaintiff  and  his  wife,  stated  that  the  signatures  to  the  register 
were  in  their  handwriting,  it  was  held  sufficient  evidence  to 
prove  the  identity  of  the  parties  to  the  marriage  (0*  A  baptism 
cannot  be  proved  by  a  minute  written  at  the  time  by  the  parish 
clerk,  nor  by  an  entry  in  the  parish  register  made  at  a  subse- 
quent period  by  a  succeeding  incumbent,  founded  only  upon 
such  minute  {u).  And  it  seems  doubtful  whether  a  parish  re- 
gister not  kept  according  to  the  canon  (x),  which  requires 
weekly  entries,  or  whether  a  copy,  without  proof  that  the 
original  cannot  be  found,  would  be  admitted  in  evidence  (^). 

(p)  2  Barnard.  269.  per  Tenterden ;  M.  &  M.  362.] 

Iq)  I  Wiken  v.  Law,  3  Stark.  63.]  (u)  [Doe  d.  Warren  v.  Broj^,  3  M. 

(r)  IRex  V.  Clapham,  4  C.  &  P.  29,  &  R.  428 ;  8  B.  &  C.  813.] 

per  Tenterden.]  (x)  [See  Rex  v.  Bramlei/,  6  T.  R. 

(s)  [Rex  V.  North  Pethertan^  5  R  330.] 

&  C.  508 ;  8  D.  &  R.  325.]  (y)  [  Walker  v.  Wingfieid,  18  Vea. 

(0  [  Bain  v.  MaMon,  1  C.  &  P.  202,  jun.  443.] 
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And  a  copy  of  a  register  of  baptism  in  the  island  of  Guernsey 
has  been  held  to  be  insufficient  evidence  of  a  person's  ma- 
jority («).  But  a  parish  register  has  been  receit eu  as  eridenoe 
notwithstanding  the  loss  of  a  leaf,  which  did  not  destroy  the 
series  of  entries  (a).  Such  registers  are  considered  for  certain 
purposes  as  public  books,  and  persons  interested  in  them  hare 
a  right  to  inspect  and  take  copies  of  such  parts  of  them  as  re- 
late to  their  interest  (6). 

QThe  60th  sect,  of  1  &  S  Vict.  c.  106,  provides  that  copies 
of  licences  for  non-residence,  and  bII  revocations  of  them,  shall 
be  kept  in  the  registry  of  the  diocese.— Ed.]] 

IV.  Who  has  the  Custody  of  the  Parish  Register, 

Note,  the  register  book  belongs  to  the  parish,  and  the  in- 
cumbent alone  is  not  entrusted  with  the  keeping  of  it,  much 
less  the  curate.  But  by  the  canon  above  mentioned  it  is  to  be 
kept  under  three  locks,  the  key  of  one  only  of  which  locks  the 
minister  is  to  keep,  and  the  churchwardens  the  other  two.  So 
that  the  application  in  such  case,  as  it  seemeth,  ought  to  be  to 
the  minister  and  churchwardens. 

QThe  52  Geo.  3,  c.  146,  enacts  by  sect.  5,  "  That  the  several 
books  wherein  such  entries  shall  respectively  be  made,  and  all 
register  books  heretofore  in  use,  shall  be  deemed  to  belong  to 
every  such  parish  or  chapelry  respectively,  and  shall  be  kept 
by  and  remain  in  the  power  and  custody  of  the  rector,  vicar, 
curate  or  other  officiating  minister  of  each  respective  parish  or 
chapelry  as  aforesaid,  and  shall  be  by  him  safely  and  securely 
kept  in  a  dry  well-painted  iron  chest,  to  be  provided  and  re- 
paired as  occasion  may  require,  at  the  expense  of  the  parish 
or  chapelry,  and  which  said  chest  containing  the  said  books 
shall  be  constantly  kept  locked  in  some  dry,  safe  and  secure 
place  within  the  usual  place  of  residence  of  such  rector,  vicar, 
curate  or  other  officiating  minister,  if  resident  within  the  parish 
or  chapelry,  or  in  the  parish  church  or  chapel ;  and  the  said 
books  shall  not,  nor  shall  any  of  them  be  taken  or  removed 
from  or  out  of  the  said  chest,  at  any  time  or  for  any  cause 
whatever,  except  for  the  purpose  of  making  such  entries  therein 
as  aforesaid,  or  for  the  inspection  of  persons  desirous  to  make 
search  therein,  or  to  obtain  copies  from  or  out  of  the  same,  or 
to  be  produced  as  evidence  in  some  court  of  law  or  equity,  or 
to  be  inspected  as  to  the  state  and  condition  thereof,  or  for  some 
of  the  purposes  of  this  act ;  and  that  immediately  after  making 
such  respective  entries,  or  producing  the  said  books  respectively 
for  the  purposes  aforesaid,  the  said  books  shall  forthwith  again 
be  safely  and  securely  deposited  in  the  said  chest."]] 

(s)  IHuet  V.  U  Mayrier,  1  Cox,  {b)  [2  Ld.  Raym.  851 ;  2  Stn. 

275.J  954;  1  Baniadist ;  and  tee  the  fifth 

(a)  IWalker  v.  Wingjield,  18  Ves.  Kction  of  52  Geo.  3,  printed  shove.} 
jun.  443.] 
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[[I.  Establishment  of  a  General  Registration. 

CA  SELECT  committee  of  the  House  of  Commons,  ap- 
pointed in  1833,  to  consider  the  state  of  the  parochial  and  the 
expediency  of  a  general  registration  of  births,  baptisms,  mar- 
riages and  deaths,  recommended  the  establishment  of  a 
national  civil  registration  for  these  purposes.  The  result  of 
their  recommendation  was  the  statute  of  the  6  &  7  Will.  4, 
c.  86  (a),  by  which  his  majesty  was  empowered  to  establish  a 
general  registrar  office  in  London  or  Westminster,  to  divide 
England  into  districts,  for  the  purposes  of  registration,  to 
establish  a  registrar's  office,  and  a  superintendent  registrar  and 
deputies  in  each  union,  &c.  The  49th  section  of  this  act  con- 
tains the  following  provision : 

["  That  nothing  herein  contained  shall  affect  the  registration  of 
baptisms  or  burials  as  now  by  law  established,  or  the  right  of  any 
officiating  minister  to  receive  the  fees  now  usually  paid  for  the  per- 
formance or  registration  of  any  baptism,  burial,  or  marriage." 

TThe  provisions  of  the  statutes  6  &  7  Will.  4,  c.  85; 
7  Will.  4,  c.  1 ;  1  Vict.  c.  22;  3  &  4  Vict.  c.  72,  relating  to 
the  registration  of  marriages,  will  be  found  under  the  title 
Sl^ftrrf  dQ^C  ii3Ct0)  in  the  second  volume  of  this  work. 


[[IL  Non-parochial  Register ^  —  How  far  Evidence ^  before 

and  since  3  Jr  4  Vict.  c.  92. 

[[Before  the  establishment  of  a  national  civil  registration  as 
mentioned  above,  neither  in  the  ecclesiastical  nor  in  the  tem- 
poral courts  were  copies  of  registries  of  dissenting  chapels,  or 
of  records  not  preserved  in  legally  recognized  official  custody, 
allowed  to  be  pleaded  as  evidence.  Sir  John  Nicholl  said, 
*'  The  books  themselves  might  be  produced  at  the  hearing  of 
the  cause  (b)  and  made  evidence  to  a  certain  extent."  The 
temporal  courts,  on  the  other  hand,  had  refused  in  several 
instances  to  allow  the  birth  of  a  child  or  the  death  of  a  person 
to  be  proved  from  the  registers  of  dissenters  (c). 

[[The  great  inconvenience  resulting  from  this  rule  of  law 

(a)  [The  reader  will  find  this  act        (6)  INewtnan  v.  Raitby^  1  Phill. 
elaborately  discussed   in    Mr.   Shel-    315.] 

ford's  work  on  "  Marriage  and  Regis-        (c)  [Er  parte  Taylor ^  1  G.  &  W. 
tration,"p.  828.]  483 ;   Wkitiuch  v.  Waters,  4  C.  &  P. 

376.] 
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caused  a  commission  to  be  issued  in  1836,  for  the  purpose  of 
ascertaining  what  remedy  might  best  be  applied  to  the  evil. 
The  history  of  the  commission,  and  the  very  curious  froit  of 
their  investigation,  will  be  found  in  their  report  laid  before 
parliament  on  the  18th  of  June,  1838^  which  produced  on  the 
10th  of  August,  1840,  the  statute  of  the  3  &  4  Vict,  c  92, 
entitled,  ^  An  Act  for  enabling  Courts  of  Justice  to  admit 
Non-Parochial  Registers  as  Evidence  of  Births  or  Baptisms, 
Deaths  or  Burials,  and  Marriages."  And  after  reciting  the 
object  of  the  commission,  and  the  nature  of  its  report,  proceeds 
to  enact  as  follows : 

["  That  the  registrar  general  of  births,  deaths,  and  marriages  in 
England  shall  receive,  and  deposit  in  the  general  register  office, 
all  the  registers  and  records  of  births,  baptisms,  deaths,  burials, 
and  marriages  now  in  the  custody  of  the  commissioners  appointed 
by  her  Majesty  as  aforesaid,  and  which  they  have  by  their  said 
report  recommended  to  be  kept  in  some  secure  place  of  deposit, 
and  also  the  several  registers  and  records  mentioned  in  the  sche- 
dules (H.),  (1.),  (P.),  and  (Q.),  annexed  to  the  said  report  of  the 
said  commissioners,  and  also  such  other  registers  as  are  hereinafter 
directed  to  be  deposited  with  him :  Provided  that  none  of  the  said 
registers  or  records  not  already  in  the  custody  of  the  said  com- 
missioners shall  be  received  by  the  registrar  general,  unless  the 
person  or  persons  now  having  the  custody  thereof  shall,  within 
three  calendar  months  from  the  passing  of  this  act,  send  the  same 
to  the  said  commissioners  for  examination  by  them.*' 

[Sect.  2.  **  That  such  of  the  said  commissioners  as  are  now 
livmg  shall  be  continued  commissioners  for  the  purposes  herein- 
after mentioned,  for  the  space  of  twelve  calendar  months  from  the 
passing  of  this  act,  and  they  are  hereby  authorized,  from  time  to 
time  during  the  said  twelve  months,  to  inquire  into  the  state,  cus- 
tody and  authenticity,  of  every  register  or  record  of  birth,  baptism, 
naming,  dedication,  death,  burial,  and  marriage  which  shall  be  sent 
to  them  within  three  calendar  months  from  the  passing  of  this  act, 
and  such  as  they  shall  find  accurate  and  faithful,  they  shall  certify 
under  the  hands  and  seals  of  three,  or  more,  of  them  (of  whom  the 
registrar  general  shall  not  be  one),  as  fit  to  be  placed  with  the 
other  registers  and  records  hereby  directed  to  be  deposited  in  the 
said  ofiSce ;  and  the  registrar  general,  upon  receiving  the  said  cer- 
tificate of  the  said  commissioners,  accompanied  by  an  order  of  one 
of  her  Majesty's  principal  secretaries  of  state,  shall  receive  such 
registers  and  records,  and  deposit  them  with  the  registers  and 
records  which  are  now  in  the  custody  of  the  said  commissioners." 

[Sect.  3.  **  That  every  office  or  place  where  any  registers  or 
records  which  by  this  or  any  other  act  are  directed  to  be  in  the 
custody  of  the  registrar  general  shall  be  deposited  by  direction  of 
the  registrar  general,  with  the  approval  of  the  lord  high  treasurer, 
or  three  or  more  commissioners  of  her  Majesty's  treasury,  shall 
be  deemed  to  be  a  branch  or  part  of  the  general  register  office,  so 
long  as  such  registers  or  records  shall  remain  therein,  and  the  exe- 
cution of  this  act  shall  be  deemed  to  be  a  part  of  the  business  of 
the  general  register  ofiSce. 
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[Sect.  4.  ''  That  the  said  connnisaiooert  shall  from  time  to  time   t  *  «  Vice 

deliver  to  the  registrar  general  a  descriptive  list  or  lists  of  all  the  — ^ 

registers  and  records  now  in  their  custody,  and  also  of  all  the  regis-  ^^^^7o 
ters  and  records  which  shall  be  so  certified  as  fit  to  be  placed  with  Mt-nury  ihe 
the  other  registers  and  records  in  the  general  register  office,  con-  depotirjd. 
taining  such  particulars,  and  referring  to  the  registers  and  records 
in  such  manner,  as  in  the  opinion  of  the  registrar  general  shall  be 
sufficient  to  identify  every  such  register  and  record ;  and  three  or 
more  of  the  said  commissioners,  (of  whom  the  registrar  general 
shall  not  be  one,)  shall  certify  under  their  hands,  upon  some  part 
of  every  separate  book  or  volume  containing  any  such  register  or 
record,  that  it  is  one  of  the  registers  or  records  deposited  in  the 
general  register  office  pursuant  to  this  act,  and  in  every  case  in 
which  the  commissioners  shall  certify  to  the  registrar  general  as 
aforesaid  that  certain  parts  only  of  such  registers  or  records  appear 
to  them  to  be  original  or  authentic,  the  commissioners  shall  refer  in 
the  descriptive  list  or  lists,  and  also  in  the  certificate  upon  such 
book  or  volume,  to  those  parts,  in  such  manner  as  to  identify  them 
to  the  satisfaction  of  the  registrar  general." 

[Sect.  5,  **  That  the  registrar  general  shall  cause  lists  to  be  luu  to  be 
made  of  all  the  registers  and  records  which  may  be  placed  in  his  o^^^i 
custody  by  virtue  of  this  act ;  and  every  person  shall  be  entitled,  ^^i^.^  ^i^^ 
on  payment  of  the  fees  hereinafter  mentioned,  to  search  the  said  ^®p^  ^^ 
lists,  and  any  register  or  record  therein  mentioned,  between  the  ' 

hours  of  ten  in  the  morning  and  four  in  the  aflernoon  of  every  day, 
except  Sundays,  and  Christmas  Day  and  Good  Friday,  but  subject 
to  such  regulations  as  may  be  made  from  time  to  time  by  the 
registrar  general,  with  the  approbation  of  one  of  her  Majesty's 
principal  secretaries  of  state,  and  to  have  a  certified  extract  of  any 
entry  in  the  said  registers  or  records,  and  for  every  search  in  any  ^aA  certified 
such  register  or  record  shall  be  paid  the  sum  of  one  shilling ;  and  ^!|^*'*'  **•* 
for  every  such  certified  extract  the  sum  of  two  shillings  and  six- 
pence, and  no  more.*' 

[Sect.  6.  "  That  all  registers  and  records  deposited  in  the  gene-  Regitten 
ral  register  office  by  virtue  of  this  act,  except  the  registers  and  deemed  \n 
records  of  baptisms  and  marriages  at  the  Fleet  and  King*s  Bench  l^y,^^' 
Prisons,  at  May  Fair,  at  the  Mint  in  Southwark,  and  elsewhere^  *^^  ^ 
which  were  deposited  in  the  registry  of  the  Bishop  of  London  in  Evrdloee!  " 
the  year  one  thousand  eight  hundred  and  twenty-one,  as  herein- 
after mentioned,  shall  be  deemed  to  be  in  legal  custody,  and  shall 
be  receivable  in  evidence  in  all  courts  of  justice,  subject  to  the 
provisions  hereinafter  contained;   and  the  registrar  general  shall 
produce,  or  cause  to  be  produced,  any  such  register  or  record,  on 
subpoena  or  order  of  any  competent  court  or  tribunal,  and  on  pay- 
ment of  a  reasonable  sum,  to  be  taxed  as  the  court  shall  direct, 
and  to  be  paid  to  the  registrar  general,  on  account  of  the  loss  of 
time  of  the  officer  by  whom  such  register  or  record  shall  be  pro- 
duced, and  to  enable  the  registrar  general  to  defray  the  travelling 
and  other  expenses  of  such  officer." 

[Sect.  7.  "  That  every  sum  received  under  the  provisions  of  this  peei  to  be 
act,  by  or  on  account  of  the  registrar  general,  shall  be  accounted  •ccoumedfor. 
for  and  paid  by  the  registrar  general,  at  such  times  as  the  com- 
missioners of  her  Majesty's  treasury  of  the  United  Kingdom  of 
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8  ft  4  Tict  Oreat  Britaia  and  Ireland  from  time  to  time  shall  direct,  into  the 
^^  Bank  of  England,  to  the  credit  of  her  Majesty's  exchequer,  ac- 
cording to  the  provisions  of  an  act  passed  in  the  fourth  year  of  hii 
late  majesty,  King  William  the  Fourth,  intituled,  *  An  Act  to  regu- 
late the  Office  of  the  Receipt  of  His  Majesty's  Exchequer  at  West- 
minster/ " 
Wiiftii  In-  [Sect.  8,  "  That  every   person  who  shall  wilfully  destroy  or 

Janr  or  for.       ••  «li^j»  ••«  •  i 

gery  of  Re-  mjurc,  or  cause  to  be  destroyed  or  mjured,  any  register  ct  record 
^*'*'  ^^  ^^  birth  or  baptism,  naming  or  dedication,  death  or  burisl,  or 
^^'  marriage,  which  shall  be  deposited  with  the  register  general  bj 

virtue  of  this  act,  or  any  part  thereof,  or  shall  falsely  mtke  or 
counterfeit,  or  cause  to  be  falsely  made  or  counterfeited,  any  part 
of  any  such  register  or  record,  or  shall  wilfuUy  insert  or  cause  eo 
be  inserted  in  any  of  such  registers  or  records  any  false  entry  of 
any  birth  or  baptism,  naming  or  dedication,  deatli  or  burial,  or 
marriage,  or  shall  wilfully  give  any  false  certificate,  or  shall  certify 
any  writing  to  be  an  extract  from  any  register  or  record  knowing 
the  same  register  or  record  to  be  false  in  any  part  thereof,  or  shall 
forge  or  counterfeit  the  seal  of  the  said  office,  shall  be  guilty  of 
felony." 
Extraetifrom       [^Sect.  9.  "  That  the  registrar  general  shall  certify  all  extracts 
£r!tliinp«d*    which  may  be  granted  by  him  from  the  registers  or  records  depo- 
with  the  Seal  sited  or  to  be  deposited  in  the  said,  office,  and  made  receivable  in 
evidence  by  virtue  of  the  provisions  herein  contained,  by  causing 
them  to  be  sealed  or  stamped  with  the  seal  of  the  office ;  and  all 
extracts  purporting  to  be  stamped  with  the  seal  of  the  said  office 
shall  be  received  in  evidence  m  all  civil  cases,  instead  of  the  pro- 
duction of  the  original  registers  or  records  containing  such  entries, 
subject  nevertheless  to  the  provisions  hereinafter  contained.** 
Extraetf  to         [Sect.  10.  "  That  every  extract  granted  by  the  registrar  general 
^iilster  ^*    ^^^^  ^^y  of  the  said  registers  or  records  shall  describe  the  register 
ivhence         or  record  from  which  it  is  taken,  and  shall  express  that  it  is  one  of  tbe 
""  registers  or  records  deposited  in  the  general  register  office  under 

this  act ;  and  the  production  of  any  of  the  said  registers  or  records 
from  the  general  register  office,  in  the  custody  of  the  proper  officer 
ProdacUoa  of  thereof,  or  the  production  of  any  such  certified  extract  containing 
Sf*'^^''^'^  such  description  as  aforesaid,  and  purporting  to  be  stamped  with 
the  seal  of  the  said  office,  shall  be  sufficient  to  prove  that  such 
register  or  record  is  one  of  the  registers  and  records  deposited  in 
the  general  register  office  under  this  act,   in  all  cases  in  wbidi 
the  register  or  record,  or  any  certified  extract  therefrom,  is  herein 
respectively  declared  admissible  in  evidence.*' 
Certified  Ex-      [Sect.  11.  **  That  in  case  any  party  shall  intend  to  use  in  evi- 
ued  ia'cmirts  ^cncc  on  the  trial  of  any  cause  in  any  of  the  courts  of  comraoo 
sLJ^^  *"**     ^^^*  ®'  ®"  *^®  hearing  of  any  matter  which  is  not  a  criminal  case 
npoB^SrlMice   A^  Bny  session  of  the  peace  in  England  or  Wales,  any  extract, 
given.  certified  as  hereinbefore  mentioned,  from  any  such  register  of 

record,  he  shall  give  notice  in  writing  to  the  opposite  party,  bis 
attorney  or  agent,  of  his  intention  to  use  such  certified  extract  in 
evidence  at  such  trial  or  hearing,  and  at  the  same  time  shall  deliver 
to  him,  his  attorney  or  agent,  a  copy  of  the  extract,  and  of  the 
certificate  thereof;  and  on  proof  by  affidavit  of  the  service,  or  on 
admission  of  the  receipt  of  such  notice  and  copy,  such  certified 
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extract  shall  be  received  in  evidence  at  such  trial  or  hearing,  if  the    t*  4Vkt. 

judge  or  court  shall  be  of  opinion  that  such  service  haa  been  made       ***** 

in  sufficient  time  before  such  trial  or  hearing  to  have  enabled  the 
opposite  party  to  inspect  the  original  register  or  record  from  which 
such  certified  extract  had  been  taken,  or  within  such  time  as  shall 
be  directed  by  any  rule  to  be  made  as  hereinafter  provided." 

[Sect  12.  **  That  in  case  any  party  shall  intend  to  use  in  evi-  irtheOricu 
dence  on  such  trial  or  hearing  any  orisinal  register  or  record  Nuike°nmt 
(instead  of  such  certified  extract),  he  shall  nevertheless,  within  a  neT«rihdcM 
reasonable  time,  give  to  the  opposite  party  notice  of  his  intention      '  ^^^ 
to  use  such  original  register  or  record  in  evidence,  and  deliver  to 
such  opposite  party  a  copy  of  a  certified  extract  of  the  entry  or 
entries  which  he  shall  intend  to  use  in  evidence.'* 

[Sect.  13.  "  That  in  case  any  party  shall  intend  to  use  in  evi-  CertiSerf  Ex- 
dence  on  any  examination  of  witnesses,  or  at  the  hearing  of  any  a^'i^S^vi^ 
cause  in  any  court  of  equity,  any  extract,  certified  as  hereinbefore  Jf,'J,^,'JJ^*^ 
mentioned,  he  shall,  ten  clear  days  at  the  least  before  publication  witoeMM^ 
shall  pass  in  any  cause  where  no  commission  has  issued  for  the  »  VJ^!^ 
exanunation  of  the  witnesses  of  the  party  mtending  to  give  such  ibe  Caoic  in 
evidence,  or  where  such  commission  shall  issue  then  seven  clear  Eqohy,^poa 
days  at  the  least  before  the  opening  of  such  commission,  deliver  to  Noiict. 
the  clerk  or  clerks  in  court  of  the  opposite  party  or  parties  a  notice 
in  writing  of  his  intention  to  use  such  certified  extract  in  evidence 
on  the  examination  of  witnesses  or  at  the  hearing  of  the  cause  (as 
the  case  may  be),  and  shall  at  the  same  time  deliver  to  the  clerk  or 
clerks  in  court  of  the  opposite  party  or  parties  a  copy  or  copies  of 
such  extract,  and  of  the  certificate  thereof,  and  thereupon  such 
certificated  extract  shall  be  received  in  evidence ;  provided  that  at 
the  hearing  of  the  cause  the  service  of  such  certified  copy  and 
notice  be  admitted  or  proved  by  affidavit." 

[Sect.  14.  "  That  in  case  any  party  shall  intend  to  use  in  evi-  i^/*j^*ijjg" 
dence,  on  such  examination  or  hearing  in  any  court  of  equity,  any  Notice  mn»t 
original  register  or  record  (instead  of  such  certificated  extract),  he  ^Ytyen!*" 
shall  nevertheless,  within  the  number  of  days  hereinbefore  respec- 
tively mentioned,  deliver  to  the  clerk  or  clerks  in  court  of  the 
opposite  party  or  parties  a  notice  of  his  intention  to  use  such  ori- 
ginal register  or  record  in  evidence,  together  with  a  copy  of  a  cer- 
tified extract  of  the  entry  or  entries  which  he  shall  intend  to  use  in 
evidence." 

[Sect,  15.  "  That  in  case  any  party  shall  intend  to  use  in  evi-  Cenised  Ex- 
dence,  upon  any  petition,  motion,  or  other  interlocutory  proceedings  nsed  in  in- 
in  any  court  of  equity  or  in  the  master's  office,  any  extract,  cer-  pro^^^JSes 
tified  as  hereinbefore  mentioned,  he  shall  produce  to  the  court  or  and  in  tiie 
master  (as  the  case  mav  be)  an  extract,  certified  as  hereinbefore  offic^f' 
mentioned,   acoompaniea  by  an  affidavit  stating   the  deponent's 
belief  that  the  entry  or  entries  in  the  original  register  or  record  is 
correct  and  genuine  (a).'* 

[Sect.  1 6.  ''  That  in  case  any  party  shall  intend  to  use  in  evi-  Certised  Es- 
dence  in  any  ecclesiastical  court,  or  in  the  High  Court  of  Admiralty,  JJJJ}  {J  ^ 
any  extract,  certified  as  hereinbefore  mentioned,  he  shall  plead  and  cietiMticai 
prove  the  same  in  the  same  manner  to  all  intents  and  purposes  as  ^^^^ ' 
if  the  same  were  an  extract  from  a  parish  register,  save  ana  except 

(a)  [See  title  llfutiU$,  Special  Part,  "  Evidence.''} 
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that  anv  such  extract,  certified  as  hereinbefore  mentioned,  shall  be 
pleaded  and  received  in  proof  without  its  being  necessary  to  prove 
the  collation  of  such  extract  with  the  originiQ  register  or  record: 
Provided  always,  that  the  judge  of  the  court,  on  cause  shown  hj 
any  party  to  the  suit  (or  of  his  own  motion  when  the  proceedings 
are  m  poenam),  may,  after  publication,  issue  a  monition  for  the 
producuon  at  the  hearing  or  the  cause  of  the  original  register  or 
record  containing  the  entry  to  which  such  certified  extract  relates." 

[Sect.  17.  "  That  in  all  criminal  cases  in  which  it  shall  be  neces- 
sary to  use  in  evidence  any  entry  or  entries  contained  in  anj  of 
the  said  registers  or  records,  such  evidence  shall  be  given  by  pro- 
ducing to  the  court  the  original  register  or  record." 

[Sect.  18.  '^  That  at  any  time  within  three  years  from  the  pass- 
ing of  this  act  such  rules  may  be  made,  by  the  authority  hereinafter 
specified,  for  regulating  the  mode  of  reception  of  the  said  registers 
or  records,  or  certified  extracts  therefrom,  in  evidence  in  the  courts 
hereinafter  mentioned,  and  for  regulating  the  notice  hereinbefore 
directed  to  be  given,  and  the  costs  of  producing  such  registers  or 
records  or  extracts,  as  shall  seem  expedient,  which  rules,  orders, 
and  regulations  shall  be  laid  before  bow  houses  of  parliament,  and 
shall  take  effect  within  six  weeks  after  the  same  shall  have  been  so 
laid  before  parliament,  and  shall  thereupon  be  binding  and  obliga- 
tory upon  the  said  courts  respectively,  and  be  of  the  like  force  and 
effect  as  if  the  provisions  contained  therein  had  been  herein  ex- 
pressly enacted." 

[Sect.  19.  "  That  such  rules  shall  be  made  for  the  High  Court 
of  Chancery  by  the  Lord  High  Chancellor  and  the  Master  of  the 
Rolls,  and  for  the  Courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  by  eight  or  more  judges  of  the  last-mentioned  courts, 
of  whom  the  chiefs  of  each  of  the  last-mentioned  courts  shall  be 
three,  and  for  the  High  Court  of  Admiralty  by  the  judge  of  the 
Court  of  Admiralty,  and  for  the  ecclesiastical  courts  in  England 
and  Wales  bv  the  official  principal  of  the  Court  of  Arches,  with  the 
chancellor  of  the  diocese  of  London,  or  with  the  commissary  of  the 
diocese  of  Canterbury.** 

[Sect.  20.  "  That  the  several  registers  and  records  of  baptisms 
and  marriages  performed  at  the  Fleet  and  King's  Bench  Prisons,  at 
May  Fair,  and  at  the  Mint  in  Southwark,  and  elsewhere,  which 
were  deposited  in  the  registry  of  the  Bishop  of  London  in  the  year 
one  thousand  eight  hundred  and  twenty-one,  by  the  authority  of 
one  of  his  late  majesty's  principal  secretaries  of  state,  shall  be  trans- 
ferred from  the  said  registry  to  the  custody  of  the  registrar  general, 
who  is  hereby  directed  to  receive  the  same  for  safe  custody :  Pro- 
vided nevertheless,  that  none  of  the  provisions  hereinbefore  con- 
tained respecting  the  registers  and  records  made  receivable  in  e?i* 
dence  by  virtue  of  this  act  shall  extend  to  the  registers  and  records 
so  deposited  in  the  registry  of  the  Bishop  of  London  in  the  year 
one  thousand  eight  hundred  and  twenty-one  as  aforesaid." 

[[It  has  been  seen  that  the  second  section  of  this  statute 
provided  for  the  continuance  of  the  commission  for  twelve 
months  longer,  for  the  purpose  of  certifying  to  one  of  the 
secretaries  of  state  and  the  registrar  general  such  records  as 
they  might  consider  authentic.  On  the  9th  of  August,  1841, 
the  commissioners  made  their  final  report.— Ed.^ 
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[[  1  HE  ancient  law  of  the  Church  upon  this  important  subject, 
and  its  restoration  by  the  Council  of  Trent,  are  thus  emphatic- 
ally stated  by  Van  Espen(&):  ''Nihil  adeo  vocationi  clericali 
oppositum,  nihil  ecclesiae  magis  probrosum  et  laicis  scanda- 
losum  esse  quam  otiosam  ac  inertem  clericorum  vitaro  ratione 
et  experienti^  compertum  est.  Hxncjam  pridem  sollicita  fuit 
ecclesia  ne  quis  in  clerum  assumeretur  nisi  certo  loco  CLscri- 
beretur,  ubi  functionibus  ordini  suo  convenientibus  occuparetur 
et  vitam  clerico  dignam  institueret.  Disciplinam  banc  canone 
sexto  Concilii  Chalcedonensis  probatam  sed  teroporum  injuria 
pen^  coUapsam,  restauratam  volens  Synodus  Tridentina  inkcB' 
rendo  vestigiis  dicti  concilii  statuit  ut  nullus  in  posterum  ordi- 
natur  qui  illi  ecclesiae  aut  pio  loco  pro  cujus  necessitate  aut 
validitate  assumitur  non  adscribatur  ubi  suis  fungitur  muneribus 
nee  incertis  vagetur  sedibus.*'  Sess.  S3,  cap.  16,  De  Resid.-^ 
Ed.] 

1.  Otho.  "The  bishop  shall  provide,  that  in  every  church  Retidencebj 
there  shall  be  one  resident,  who  shall  take  care  of  the  cure  of  ^'"^"* 
souls,  and  exercise  himself  profitably  and  honestly  in  perform- 
ing divine  service  and  administration  of  the  sacraments  (c).** 

The  rule  of  the  ancient  canon  law  was,  that  if  a  clergyman 
deserted  his  church  or  prebend  without  just  and  necessary 
cause,  and  especially  without  the  consent  of  the  diocesan,  he 
should  be  deprived.  And  agreeably  hereunto  was  the  practice 
in  this  realm;  for  though  sometimes  the  bishop  proceeded  only 
to  sequestration  or  other  censures  of  an  inferior  nature,  yet  the 
more  frequent  punishment  was  deprivation  ((2). 


(a)  [See  tide  VlttraUtff.]  (c)  Atbon,  36. 

Van  Espen,  Jus  Caaon.  pt  i.        (</)  Gibs.  827. 
>  Personis. — Ed.] 


(*)r 

t.  11,  D 


Sutnle. 
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RMtdcnee  by      Regularly,  personal  residence  is  required  of  ecclesiastical 

ihe^coromon   p^fgQi^g  ^pQxi  their  cures ;  and  to  that  end,  by  the  common  law, 

if  he  that  hath  a  benefice  with  cure  be  chosen  to  an  office  of 

bailiff,  or  beadle,  or  the  like  secular  office,  he  may  have  the 

king's  writ  for  his  discharge  (e). 

For  the  intendment  of  the  common  law  is,  that  a  clerk  is 
resident  upon  his  cure ;  insomuch  that  in  an  action  of  debt 
brought  against  J.  S.,  rector  of  D.,  the  defendant  pleading  that 
he  was  demurrant  and  conversant  at  B.  in  another  county,  the 
plea  was  overruled ;  for  since  the  defendant  denied  not  that  he 
was  rector  of  the  church  of  D.,  he  shall  be  deemed  by  law  to 
be  demurrant  and  conversant  there  for  the  cure  of  souls  (f), 
Rejtidence  by  \^^.  The  1  &  2  Vict.,  c.  106,  has  superseded  the  57  Geo.  3, 
c.  99,  as  well  as  all  the  various  statutes  enumerated  in  and 
partially  destroyed  by  the  preamble  of  that  act  (g). 

[[The  mode  of  proceeding  under  this  act  to  enforce  residence 
has  been  stated  at  length  under  the  title  of  )^rftltUffC0  dUll 

IRedtraf nt0  of  tje  Clergp^— EdJ 

Prhriiegcd  3.  By  the  statute  of  the  Articuli  Cleri^  9  Edw.  2,  st.  1,  c  8, 
in  the  articles  exhibited  by  the  clergy,  one  is  as  follows :  ''Also 
barons  of  the  king's  exchequer,  claiming  by  their  privilege  that 
they  ought  to  make  answer  to  no  complainant  out  of  the  same 
place,  do  extend  the  same  privilege  unto  clerks  abiding  there, 
called  to  orders  or  unto  residence,  and  inhibit  ordinaries  thai 
bv  no  means  or  for  any  cause,  so  long  as  they  be  in  the  ex- 
chequer, or  in  the  king's  service,  they  shall  not  call  them  to 
judgment.**  Unto  which  it  is  answered,  ^  It  pleaseth  our  lord 
the  king,  that  such  clerks  as  attend  in  his  service,  if  they  oflfend, 
shall  be  correct  by  their  ordinaries,  like  as  other ;  but  so  long 
as  they  are  occupied  about  the  exchequer,  they  shall  not  be 
bound  to  keep  residence  in  their  churches :  And  this  is  added 
of  new  by  the  king's  council :  The  king  and  his  ancestors, 
since  time  out  of  mind,  have  used  that  clerks  which  are  em* 
ployed  in  his  service,  during  such  time  as  they  are  in  service, 
shall  not  be  compelled  to  keep  residence  at  their  benefices ; 
and  such  things  as  be  thought  necessary  for  the  king  and  com- 
monwealth, ought  not  to  be  said  to  be  prejudicial  to  the  liberty 
of  the  church," 

If  they  offend,'] — This  extendeth  only  to  offences  or  crimes, 
whereof  the  Ecclesiastical  Court  hath  cognizance,  as  heresy, 
adultery,  and  the  like,  which  the  ordinary  may  correct;  and 
not  unto  civil  actions  (A). 

Added  of  new  hy  the  King's  Cbimci/.] — By  this  is  meant 
the  parliament,  or  common  council  of  the  realm,  as  it  is  termed 
in  original  writs,  and  in  other  legal  records,  and  so  it  is  taken 
in  other  acts  of  parliament,  and  in  the  preamble  of  this  act 
also  (£). 

(«)  2  Inst.  625.  ih)  2  Inst.  624. 

(/)  Ibid.  (i)  Ibid. 

{g)  [See  thia  statute,  pa$t.'] 
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That  Clerks  which  are  employed  in  his  Service.^ — This  is 
general,  and  not  limited  (as  the  former  is)  to  the  privilege  of 
the  exchequer,  but  extendeth  to  any  other  service  for  the  king 
and  commonwealth ;  as  if  he  be  employed  as  an  ambassador 
into  any  foreign  nation,  or  the  like  service  of  the  king,  which 
is  for  the  public,  which  ever  must  be  preferred  before  the  pri- 
vate (^'). 

The  King  and  his  Ancestors  since  time  out  of  mind  have 
med.l — The  clergy  in  this  parliament  inveighing  vehemently 
against  this  answer,  and  that  it  tended  to  the  breach  of  the 
ecclesiastical  liberty,  which  was  granted  to  them  by  Magna 
Charts,  and  often  confirmed  by  other  acts  of  parliament,  that 
the  Church  of  England  shall  be  free;  to  this  it  was  answered, 
that  the  words  subsequent  in  the  Magna  Charta  explained  these 
words,  and  shall  have  all  her  whole  rights  and  liberties  invio- 
lable; so  as  the  clergy  cannot  claim  any  right  but  jus  suum, 
nor  any  liberty  but  libertates  suas  (as  the  words  are) :  and  the 
point  here  in  question,  viz.  to  proceed  against  a  clerk  for  non- 
residence,  whilst  he  was  in  the  king's  service  for  the  common-* 
wealth,  was  neither  jus  suum,  nor  libertas  sua,  but  libertas 
regis.  And  therefore  the  parliament  thought  it  fit  to  declare, 
that  the  king  and  his  ancestors  had  used  this  liberty  or  prero- 
gative time  out  of  mind:  and  where  it  was  said,  that  this  tended 
to  the  prejudice  of  the  liberty  of  the  church,  the  parliament 
thereto  answered  (which  is  worthy,  Lord  Coke  says,  to  be  writ- 
ten in  letters  of  gold).  Such  things  as  be  thought  necessary  for 
the  king  and  commonwealth^  ought  not  to  be  said  to  be  preju- 
dicial to  the  liberty  of  the  church  {k), 

[The  21  Hen.  8,  c.  13,  commonly  called  the  Statute  of  Non-  si  Hen.  s. 
Residence,  was  repealed  by  67  Geo.  3,  c.  99  (/),  but  the  follow-  a«"iJi^f" 
ing  provisions  were  preserved  by  sect.  80  of  that  act : — Ed.]] 

Sect.  29.  **  Provided  also,  that  it  shall  be  lawful  to  the  king 
to  give  licence  to  every  of  his  own  chaplains  for  non-residence 
upon  their  benefices ;  any  thing  in  this  act  to  the  contrary  not- 
withstanding.*' 

Sect  33.  **  Provided  also,  that  every  dutchess,  marquess, 
countess,  baroness,  widows,  which  shall  take  any  husbands 
under  the  degree  of  a  baron,  may  take  such  number  of  chap- 
lains as  they  might  have  done  being  widows ;  and  that  every 
such  chaplain  may  have  like  liberty  of  non-residence,  as  they 
might  have  had  if  their  said  ladies  and  mistresses  had  kept 
themselves  widows." 

It  shall  be  lawful  to  the  King  to  give  Licence  to  every  of 
his  own  Chaplains  for  Non'-residence  (m).'] — In  the  former 
part  of  the  act  it  was  expressed  that  the  several  chaplains 
therein  mentioned  might  be  dispensed  withal  for  their  non- 
residence  during  such  time  only  as  they  should  be  and  remain 

(j)  2  Inst.  624.  (/)  [Afterwards  repealed  by  1  &  2 

{k)  Ibid.  Vict,  c  106.] 

(m)  [Sect.  29.] 


c.  10. 
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in  the  household  of  those  who  retained  them :  but  this  clause 
seemeth  to  contain  one  exception  to  that  limitation  with  r^ard 
to  the  chaplains  of  the  king,  who  may  (as  it  seemeth)  by  this 
clause  give  licence  to  any  of  his  own  chaplains  for  non-resi- 
dence generally,  and  not  only  during  the  time  of  their  attend- 
ance in  the  household :  and  this  proviso  seemeth  only  to  be  a 
saving  of  the  king's  right  which  he  had  before,  as  is  set  forth 
in  the  answer  to  one  of  the  Articuli  Cleri  before  mentioned, 
and  in  the  comment  thereupon. 

Shall  take  any  Husbands  under  the  Degree  of  a  Baron  (A).] 
— If  any  of  these  retaineth  chaplains  according  to  this  statute, 
and  afterwards  taketh  to  husband  one  of  the  nobility  (as  it  was 
in  Actons  case,  where  the  Baroness  Mounteagle,  after  such 
retainer,  took  to  husband  the  Lord  Compton),  the  retainer 
remaineth  in  force  notwithstanding  such  marriage,  and  the 
chaplains,  so  long  as  they  tend  upon  her,  shall  not  be  adjudged 
non-residents  within  this  act  (2). 

35  Hen.  8,  By  the  25  Hen.  8,  c.  16,  ^'  Whereas  by  the  statute  of  the 
21  Hen.  8,  c.  13,  it  was  ordained,  that  certain  honorable  per- 
sons, as  well  spiritual  as  temporal,  shall  have  chaplains  bene- 
ficed with  cure  to  serve  them  in  their  honorable  houses,  which 
chaplains  shall  not  incur  the  danger  of  any  penalty  or  for- 
feiture made  or  declared  in  the  same  parliament,  for  non-resi- 
dence upon  their  said  benefices ;  in  which  act  no  provision 
was  made  for  any  of  the  king's  judges  of  his  high  courts, 
commonly  called  the  King's  Bench  and  the  Common  Pleas, 
except  only  for  the  chief  judge  of  the  King's  Bench,  nor  for 
the  chancellor  nor  the  cnief  baron  of  the  King's  Exchequer, 
nor  for  any  other  inferior  persons  being  of  the  kind's  most 
honorable  council :  it  is  therefore  enacted,  that  as  well  every 
judge  of  the  said  high  courts,  and  the  chancellor  and  chief 
baron  of  the  Exchequer,  the  king's  general  attorney  and  ge- 
neral solicitor  for  the  time  that  shall  be,  shall  and  may  retain 
and  have  in  his  house  or  attendant  to  his  person,  one  chaplain 
having  one  benefice  with  cure  of  souls,  which  may  be  ahsent 
from  his  said  benefice,  and  not  resident  upon  the  same  ;  the 
said  statute  made  m  the  said  one  and  twentieth  year,  or  any 
other  statute,  act  or  ordinance  to  the  contrary  notwithstanding." 

MHeD.8,         By  the  28  Hen.  8,  c.  13,  ''Whereas  divers  persons  under 

{k)  [Sect.  28.]  Eliz.  898 ;  Gibs.  886 ;  13  Eliz.  c.  20 ; 

(/)  4  Co.  117.  [It  may  be  useful  2Brownl.  54;  Lord  Mansfield's  de- 
to  preserve  the  autborities,  both  ju-  cision  in  Low  v.  Ibbetum^  Burrow, 
dicud  and  from  text  writers,  cited  in  2722 ;  Wilkiruan  v.  Clerk^  ib. ;  Gar- 
the  edition  of  Dr.  Bum  (published  be-  land  ▼.  Burton,  Str.  1 103 ;  Leigh  v. 
fore  the  enactment  of  57  Geo.3),  upon  Kent,  3  T.  R.  362;  Bull.  N.  P.  196: 
the  legal  construction  of  this  statute  of  **  procuring  dispensation  at  Rome 
of  Henry  the  Eighth.  They  were  as  or  elsewhere/^  Gibs.  887 :  of  "  chap- 
follows  :  as  to  the  meaning  of  *<  dig-  lains  to  any  of  the  spiritual  or  tem- 
nity,"  Gibson's  Codex,  886;  Binighton  poral  lords  of  parliament,"  Bishop 
▼.  GouiUy,  Cro.  Eliz.  663:  of  '<be-  Sherlock's  Charge  in  the  year  1759, 
nefice,"  4  T.  R.  665 :  of  "  personal  p.  9.*— Ed.] 
residence,  frc."  Sands  y.  Pinner,  Cro. 
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colour  of  the  proviso  in  the  act  of  the  81  Hen.  8,  c.  13,  which 
exempteth  persons  conversant  in  the  universities  for  study,  from 
the  penalty  of  non-residence  contained  in  the  said  act,  do  resort 
to  the  universities,  where  under  pretence  of  study  they  live 
dissolutely,  nothing  profiting  themselves  by  study  at  all,  but 
consume  the  time  in  idleness  and  other  pastimes :  it  is  enacted, 
that  all  persons  who  shall  be  to  any  benefice  or  benefices  pro- 
moted as  is  aforesaid,  being  above  the  age  of  forty  years  (the 
chancellor,  vice-chancellor,  commissary  of  the  said  universities, 
wardens,  deans,  provosts,  presidents,  rectors,  masters,  prin- 
cipals and  other  head  rulers  of  colleges,  halls  and  other  houses 
or  places  corporate  within  the  said  universities,  doctors  of  the 
chair,  readers  of  divinity  in  the  common  schools  of  divinity  in 
the  said  universities  only  excepted),  shall  be  resident  and 
abiding  at  and  upon  one  of  the  said  benefices,  according  to 
the  intent  and  true  meaning  of  the  said  former  act,  upon  such 
pains  and  penalties  as  be  contained  in  the  said  former  act,  made 
and  appointed  for  such  beneficed  persons  for  their  non-resi- 
dence; and  that  none  of  the  said  beneficed  persons,  being 
above  the  age  aforesaid,  except  before  except,  shall  be  ezcus^ 
of  their  non-residence  upon  the  said  benefices,  for  that  they  be 
students  or  resiants  within  the  said  universities ;  any  proviso 
or  any  other  clause  or  sentence  contained  in  the  said  former 
act  of  non-residence,  or  any  other  thing  to  the  contrary  in  any 
wise  notwithstanding. 

"  And  further,  that  all  and  singular  such  beneficed  persons, 
being  under  the  age  of  forty  years,  resiant  and  abiding  within 
the  said  universities,  shall  not  enjoy  the  privilege  and  liberty 
of  non-residence  contained  in  the  proviso  of  the  said  former 
act,  unless  he  or  they  be  present  at  the  ordinary  lecture  and 
lectures,  as  well  at  home  in  their  houses  as  in  the  common 
school  or  schools,  and  in  their  proper  person,  keep  sophisms, 
problems,  disputations  and  other  exercises  of  learning,  and  be 
opponent  and  respondent  in  the  same,  according  to  the  ordi- 
nance and  statutes  of  the  said  universities ;  any  thing  con- 
tained in  the  said  proviso  or  former  act  to  the  contrary  not- 
withstanding. 

"  Provided  always,  that  nothing  in  this  act  shall  extend  to 
any  person  who  shall  be  reader  of  any  public  or  common  lec- 
ture in  divinity,  law  civil,  physic,  philosophy,  humanity,  or 
any  of  the  liberal  sciences,  or  public  or  common  interpreter  or 
teacher  of  the  Hebrew  tongue,  Chaldee  or  Greek ;  nor  to  any 
persons  above  the  age  of  forty  years,  who  shall  resort  to  anv 
of  the  said  universities  to  proceed  doctors  in  divinity,  law  civil, 
or  physic,  for  the  time  of  their  said  proceedings,  and  executing 
of  such  sermons,  disputations  or  lectures,  which  they  be  bound 
by  the  statutes  of  the  universities  there  to  do  for  the  said  de- 
grees so  obtained." 
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By  the  S3  Hen.  8,  c.  28,  '*  Whereas  by  the  act  of  the  21 
Hen.  8,  c.  13,  it  was  ordained,  that  certain  honorable  persons 
and  other  of  the  king's  counsellors  and  officers,  as  well  spi- 
ritual as  temporal,  should  and  might  have  chaplains  beneficed 
with  cure,  to  serve  and  attend  upon  them   in  their  houses, 
which  chaplains  shall  not  incur  the  danger  of  any  penalty  or 
forfeiture  made  or  declared  in  the  said  act  for  non-residence 
upon  their  said  benefices ;  in  which  act  no  provision  is  made 
for  any  of  the  head  officers  of  the  king's  courts  of  the  duchy 
of  Lancaster,  the  courts  of  augmentations  of  the  revenues  of 
the  crown,  the  first-fruits  and  tenths,  the  master  of  his  ma- 
jesty's wards  and  liveries,  the  general  surveyors  of  his  lands, 
and  other  his  majesty's  courts :  it  is  therefore  enacted,  that  the 
chancellor  of  the  said  court  of  the  duchy  of  Lancaster,  the 
chancellor  of  the  court  of  augmentations,  the  chancellor  of  the 
court  of  first-fruits  and  tenths,  the  master  of  his  majesty's  wards 
and  liveries,  and  every  of  the  king's  general  surveyors  of  his 
lands,  the  treasurer  of  his  chamber,  and  the  groom  of  the  stole, 
and  every  of  them,  shall  and  may  retain  in  his  house,  or  attend- 
ant unto  his  person,  one  chaplain  having  one  benefice  with 
cure  of  souls,  which  may  be  absent  from  the  send  benefice  and 
non-resident  vpon  the  same  ;  the  said  statute  made  in  the  said 
twenty-first  year  of  his  majesty's  reign,  or  any  other  statute, 
act  or  ordinance  to  the  contrary  notwithstanding. 

''  Provided  always  that  every  of  the  said  chaplains  so  being 
beneficed  as  aforesaid,  and  dwellhig  with  any  the  officers  afore- 
named, shall  repair  twice  a  year  at  the  least  to  his  said  benefice 
and  cure,  and  there  abide  for  eight  days  at  every  such  time  at 
the  least,  to  visit  and  instruct  his  said  cure,  on  pain  of  40(.  for 
for  every  time  so  failing,  half  to  the  king  and  half  to  him  that 
will  sue  for  the  same  in  any  of  the  king's  counts  of  record,  in 
which  suit  no  essoin,  protection  or  wager  of  law  shall  be 
allowed.     [[These  acts  are  not  enumerated  among  the  statutes 
repealed  by  section  1  of  67  Geo.  8,  c.  ^. — En. J 
How  fer  Bia-       And  here  the  question  comes  to  be  reconsidered,  how  far 
Md?th«*^'     these  statutes,  taken  together,  do  supersede  the  canon  Iftw,  so 
Caoon  inw.    ^  ^  ^q  away  the  power  which  the  ordinary  had  before,  of 
enjoining  residence  to  the  clergy  of  his  diocese.     It  seems  to 
be  clear,  that  before  these  statutes  the  bishops  of  this  realm 
had  and  exercised  a  power  of  calling  their  clergy  to  residence, 
but  more  frequently  they  did  not  exert  this  power  which  so 
far  forth  was  to  the  clergy  a  virtual  dispensation  for  non- 
residence.     But  this  not  exerting  of  their  power  was  in  them 
not  always  voluntary ;  for  they  were  under  the  controlling  in- 
fluence of  the  pope,  who  granted  dispensations  6f  non-resi- 
dence to  as  many  as  would  purchase  them,  and  disposed  of 
abundance  of  ecclesiastical  preferments  to  foreigners  who  never 
resided  here  at  all.     The  king  also,  as  appears,  had  a  power 
to  require  the  service  of  clergymen,  and  consequently  ivwich 
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case  to  dispense  with  them  for  non-residence  upon  their  bene-  How  ArSia- 
fices.  This  power  of  the  king  is  reserved  to  him  by  the  afore-  iJieMUT'' 
said  act  of  the  21  Hen.  8,  c.  13.  But  it  is  the  power  of  C'^o"  ^^' 
dispensation  in  the  two  former  cases  which  is  intended  to  be 
taken  away,  namely,  by  the  bishop  and  by  the  pope ;  and  by 
the  said  act  residence  is  enjoined  to  the  clergy  under  the 
penalty  therein  mentioned,  notwithstanding  any  dispensation 
to  the  contrary  from  the  court  of  Rome  or  elsewhere ;  with  a 
proviso  nevertheless  that  the  said  act  shall  not  extend  nor  be 
prejudicial  to  the  chaplains  and  others  therein  specially  ex- 
eepted.  It  is  argued,  that  this  act  being  made  to  rectify  what 
had  been  insufficient  or  ineffectual  in  the  canon  law,  and  inflict- 
ing a  temporal  penalty  to  enforce  the  obligation  of  residence, 
the  parliament  intended  that  the  said  act  should  be  from  thence- 
forth, if  not  the  sole,  yet  the  principal  rule  of  proceeding  in 
this  particular;  and  consequently  that  the  persons  excepted  in 
the  act  need  no  other  exemption  than  what  is  given  to  them 
by  the  act  of  their  non-residence.  Unto  this  it  is  answered, 
that  the  intention  of  the  act  was  not  to  take  away  any  power 
which  the  bishop  had  of  enjoining  residence,  but  the  contrary, 
namely,  it  was  to  take  awuy  that  power  which  the  bishop  or 
pope  exercised  of  granting  dispensations  for  non-residence, 
that  is  to  say,  the  act  left  to  them  that  power  which  was  bene- 
ficial and  only  took  from  them  that  which  tended  to  the  detri- 
ment of  the  church ;  and  consequently  that  the  bishop  may 
enjoin  residence  to  the  clergy  as  he  might  before,  only  he  may 
not  dispense  with  them  as  he  did  before  for  non-residence. 
And  indeed,  from  any  thing  that  appears  upon  the  face  of  the 
act,  the  contrary  supposition  seemeth  to  bear  somewhat  hard 
against  the  rule  which  hath  generally  been  adhered  to  in  the 
construction  of  acts  of  parliament,  that  an  act  of  parliament  in 
the  affirmative  doth  not  take  away  the  ecclesiastical  jurisdic- 
tion, and  that  the  same  shall  not  be  taken  away  in  any  act  of 
parliament,  but  by  express  words.  It  is  therefore  further 
urged,  that  the  three  subsequent  acts  do  explain  this  act,  and 
by  the  express  words  thereof  do  establish  the  foregoing  inter- 
pretation. In  the  first  of  the  three  it  is  said,  that  the  persons 
therein  mentioned  may  retain  one  chaplain  which  may  be  ab- 
sent from  his  benefice  and  not  resident  upon  the  same  ;  in  the 
second  it  is  said,  that  persons  above  forty  years  of  age  residing 
in  the  universities  shall  not  be  excused  of  their  non-residence^ 
and  i^ain  that  persons  under  forty  years  of  age  shall  not  enjoy 
the  privilege  of  non-residenc^  contained  in  tlie  proviso  of  the 
said  former  act,  unless  they  perform  the  common  exercises 
there,  and  the  like,  which  implies  that  if  they  do  this  they 
shall  enjoy  such  privilege ;  and  in  the  third  it  is  said,  that  the 
persons  therein  mentioned  may  retain  one  chaplain  tahiA^h  may 
be  absent  from  his  benefice  and  non-resident  upon  the  same ; 
and  it  is  not  to  be  supposed  that  the  parliament  intended  a 

I  \2 


dcnu. 


484  Witmtntt-lbefare  l^2riei.e.  106.;] 

greater  privilege  to  the  chaplains  of  the  inferior  officers  men- 
tioned in  the  said  last  act,  than  to  the  chaplains  of  the  royal 
family  and  principal  nobility  mentioned  in  the  first  act.  Unto 
this  the  most  apposite  answer  seemeth  to  be,  that  it  is  not  ex- 

1>ressed  absolutely  in  any  of  the  said  three  acts,  that  the  chap- 
ains  or  others  therein  mentioned  shall  enjoy  the  privilege  of 
non-residence,  or  may  be  absent  from  their  benefices,  and  not 
resident  upon  the  same ;  but  only  this,  that  they  may  be  absent 
or  non-resident  as  aforesaid,  the  said  statute  made  in  the  said 
twenty-first  year^  or  any  other  statute  or  ordinance  to  the  con- 
trary notwithstanding.  So  that  they  are  only  exempted  thereby 
from  the  restraints  introduced  by  the  statute  law ;  but  in  other 
respects  are  left  as  they  were  before.  But  concerning  this, 
although  it  is  a  case  likely  enough  to  happen  every  day,  there 
hath  been  no  adjudication. 
Hotpimiity  t«  Peccham.  "  We  do  decree,  that  rectors  who  do  not  make 
NonlSei?  personal  residence  in  their  churches,  and  who  have  no  vicars, 
shall  exhibit  the  grace  of  hospitality  by  their  stewards  ac- 
cording to  the  ability  of  the  church,  so  that  at  least  the  extreme 
necessity  of  the  poor  parishioners  be  relieved ;  and  they  who 
come  there,  and  in  their  passage  preach  the  word  of  God,  may 
receive  necessary  sustenance,  that  the  churches  be  not  justly 
forsaken  of  the  preachers  through  the  violence  of  want,  for  the 
workman  is  worthy  of  his  meat,  and  no  man  is  obliged  to  war- 
&re  at  his  own  cost." 

Who  do  not  make  Personal  ResidenceJ] — That  is,  although 
they  be  licensed  to  non-residence  by  their  bishops  or  others 
to  whom  it  appertaineth.  For  if  they  be  non-resident  without 
licence,  they  are  not  only  bound  to  the  observance  of  this 
constitution,  but  otherwise  may  be  proceeded  against  according 
to  law  (m). 

And  who  have  no  Vicars.'] — This  intimates  that  they  who 
have  vicars  in  their  benefices,  are  excused  from  personal  resi- 
dence ;  and  this  may  be  well  admitted,  where  the  parish  church 
is  annexed  to  a  prebend  or  dignity,  for  then  the  principal  is 
excused  by  the  vicar  from  personal  residence,  and  the  reason 
is,  because  he  is  bound  to  reside  in  his  greater  benefice.  But 
this  reason  (said  Lindwood)  doth  not  hold  where  in  a  church 
there  is  a  rector  and  vicar,  which  church  doth  not  depend  on 
any  other  church,  wherefore  he  who  hath  such  church  is  not 
excused  from  residence  by  the  vicar  which  he  hath  there ;  nor 
doth  it  make  against  this,  if  it  be  alleged,  that  such  rector  hath 
not  the  cure  of  souls,  but  the  vicar ;  for  habitually,  and  in  pro- 
priety, the  cure  of  souls  is  in  the  principal  rector;  and  in  the 
vicar  only,  as  to  the  exercise  and  effect  thereof  (n). 

Who  come  there^  and  in  their  passage  preach  the  Word  of 
God."] — This  constitution  was  made  by  Peccham,  in  favour  of 

(fir)  Lind.  132.  (ti)  lUd. 
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bia  own  brethren,  the  friars,  who  travelled  under  the  pretence 
of  preaching.  Lindwood  here  bears  hard  upon  them  for  saun- 
tering up  and  down  in  the  parishes  where  they  preached,  and 
begging  the  people's  alms  after  they  had  received  what  was 
sufficient  at  the  parsonage  house  (o). 

Preach  the  word  of  God.] — That  is,  if  they  be  licensed  and 
lawfully  sent  to  preach  (/>).      [[See  title  PubltC  QSlpr0!)(p.]] 

Q4.  The  13  Eliz.  c.  20  (q\  avoided  leases  of  ecclesiastical  LeaM«or 
property  by  the  non-residence  of  the  incumbent  for  eighty  days  dtrt?***" 
in  one  year.     The  43  Geo.  3,  c.  84,  repealed  this  statute,  and 
although  a  portion  of  it  was  revived  by  the  57  Geo.  3,  c.  84, 
which  repealed  the  43  Geo.  3,  this  portion  of  it  was  not  revived. 

[[5.  As  the  act  of  1  &  2  Vict.  c.  106,  is  not  retrospective  in  its  b«c«m»  isor 
operation,  it  may  be  well  to  mention  some  of  the  excuses  for  dlnM^ror* 
non-residence  which  were  held  to  exempt  the  party  alleging  J,*i7«S' 
them  from  the  penalties  imposed  by  the  10th  section  of  67  onderwow*. 
Geo.  3 : — Total   want  of  health  has  been   held  a  sufficient    '  '* 
excuse  for  an  absence  of  twenty  years  (r),  but  the  want  of  a 
parsonage-house  did  not  excuse  the  incumbent's  residing  out  of 
the  parish  («),  nor  a  sequestration  upon  e  fieri  facias  of  a  benefice 
with  cure(0'  The  non-residence  on  one  benefice  under  a  licence 
from  the  diocesan  thereof  was  held  not  equivalent  to  actual  re- 
sidence thereon,  so  as  to  excuse  the  incumbent's  non-residence 
on  another  benefice:  therefore  a  bishop's  retrospective  certificate 
that  he  would  have  granted  a  licence  for  non-residence  because 
the  incumbent  was  performing  the  duties  of  another  benefice, 
within  two  miles  of  which   he  lived  by  licence  from  another 
diocesan,  not  being  allowed  by  the  archbishop,  was  void,  but' 
good  with  the  archbishop's  certificate,  though  granted  after 
1st  July,  1814(tt).   If  a  clergyman  who  had  two  livings  resides 
within  one  of  the  parishes  wherein  there  is  no  house  of  resi- 
dence, it  was  a  sufficient  residence  there  to  exempt  him  without 
licence  from  the  bishop  from  penalties  for  not  residing  on  the 
other  benefice  (x).     A  private  statute  annexed  the  rectory  of 
H.  to  the  deanery  of  Windsor,  and  recited  that  the  necessary 
residence  on  the  deanery,  and   the  dean's  attendance  on  her 
Majesty  as  registrar  of  the  Order  of  the  Garter,  would  oblige 
him  to  be  often  absent  from  H.,  and  the  statute  compelled  him 
to  appoint  a  stipendiary  curate  constantly  resident  at  H. ;  and 
it  appeared  that  this,  without  more,  conferred  an  excuse  for 

(o)  Johns.  Pecch. ;  Lind.  133.  (r)  rScamme//  v.  WiUett,  3  E«p.  29, 

{p)  Ibid.  per  J.  fiuUer.] 

*  Ig)   [The  following  cases  refer  to  («)  [  Wilkiraon  (qui  tarn  action)  v. 

actions  brought  under  this  act : — Doe  Allot t,  Cowp.  429.] 

d.  Crisp  V.  Barber,  2  T.  R.  749 ;  S.  (t)    [Due    d.    Rogen  r.   Meart, 

P.  Doe  d.  Rifgers  v.  Mears,  Cowp.  Cowp.  129;  Lofft,  602] 

129 ;    Lofil,   602  ;    Ftogmorton    d.  (ti)  [Wright  v.  Flamark,  6  Taunt 


Fleming  y.  Scott,  2  East,  467 ;   Gra- 
ham v.  Peat,  I  £ast,  244.— £d.]  (jt)  [  Wvnn  v.  Smithies,  6  Taunt. 
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non-residence  at  H.,  although  in  the  subsequent  act  of  43 
Geo.  3f  c.  84,  imposing  residence  on  all  benefices  not  therein 
excepted,  this  is  not  enumerated  as  a  ground  of  exemption  or 
of  licence  (y).  It  seems  to  be  doubtful  whether  a  clergyman 
is  wilfully  absent  from  his  benefice  during  the  time  he  is  in 
custody  for  debt,  under  an  arrest  made  while  he  is  reading 
out  of  his  parish  (z). 

[^It  was  no  ground  under  stat.  43  Geo.  3,  c.  84,  s.  19,  for  a 
licence  of  non-residence  upon  a  benefice  in  one  diocese,  that 
a  bishop  of  another  diocese  had  licensed  the  incumbent's  non- 
residence  on  a  benefice  within  that  diocese,  because  he  had  no 
house  on  that  benefice,  and  lived  within  two  miles  thereof  and 
did  the  duty,  and  a  licence  granted  on  that  ground  would  not 
be  valid  without  the  allowance  of  the  archbi8hop(a).  No  licence 
is  necessary  for  non-residence  in  the  parsonage-house  of  a  pa- 
rish wherein  there  is  no  such  house  (6).  Where  a  licence  for 
non-residence  had  been  obtained  previously  to  the  14lh  of  July, 
1814,  pursuant  to  54  Geo.  3,  c.  54,  but  the  allowance  by  the 
archbishop  required  by  43  Geo.  3,  c.  84,  s.  20,  had  not  been 
obtained  till  after  that  period,  the  licence,  when  ratified,  is 
valid  from  the  time  when  it  was  originally  granted  (c).  A 
licence  of  non-residence  on  a  benefice  within  an  archbishop's 
peculiar  locally  situated  in  another  diocese,  need  not  be  regis- 
tered in  the  registry  of  the  diocese,  but  ought  to  be  regi^ered 
in  the  registry  of  the  archbishop  (df).  A  licence  to  an  incam- 
bent  to  absent  himself  firom  a  living  may  be  revoked  under 
peculiar  circumstances  {e), — Ed.]] 

There  doth  not  appear  to  be  any  difference,  either  by  the 
ecclesiastical  or  temporal  laws  of  this  kingdom,  between  the 
case  of  a  rector  and  of  a  vicar  concerning  residence,  except 
only  that  the  vicar  is  sworn  to  reside  (with  a  proviso,  unless  he 
shall  be  otherwise  dispensed  withal  by  his  ^ocesan),  and  the 
rector  is  not  sworn.  And  the  reason  of  this  difiTerence  was  this: 
In  the  Council  of  Lateran  held  under  Alexander  III.,  and  in 
another  Lateran  Council  held  under  Innocent  III.,  there  were 
very  strict  canons  made  against  pluralities;  by  the  first  of  these 
councils  pluralities  are  restrained,  and  every  person  admitted 
ad  ecclesiam,  vel  eccledasticum  ministerium,  is  bound  to  reside 
there,  and  personally  serve  the  cure ;  by  the  second  of  these 
councils,  if  any  person,  having  one  benefice  with  cure  of  souls, 
accepts  of  a  second,  his  first  is  declared  void  ipso  jure.  These 
canons  were  received  in  England,  and  are  still  part  of  our  eccle- 
siastical law. 

(v)  TWright  V.  Legge,  6  Taunt  198;  1  Manh. 549.1 
48.]  (c)  IWright  V.  Lamb,   1   Manh. 

(?)  [  Vaux  V.  VoUant,  1  Nev.  &  M.  392 ;  5  Taunt  807 ;  see  aim  Wynn  ▼. 

307;  4  B.  &  Ad.  205.]  Kay,  1  Manh.  387 ;  6  Taunt  48.] 

(a)  [See  sect  20;  6  Taunt  52;        {d)   IWyrm  v.   Moore,  5  Taunt 

1  Manh,  368.]  757.] 

(6)  iWynn  ▼.  Smithiei,  6  Taunt        (e)  [Bag<Am(7V.JBopfey,4T.R.78.] 
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At  the  firsti  appearance  of  these  canons,  there  was  no  doubt  oriucton 
made  but  they  obliged  all  rectors ;  for  they,  according  to  the  — — ^^^ 
language  of  the  law,  had  churches  in  title,  and  had  beneficium 
ecclesiasticum :  and  of  such  the  canons  spoke.  But  vicars  did 
not  then  look  upon  themselves  to  be  bound  by  these  canons, 
for  they,  as  the  glosa  upon  the  Decretals  speaks,  had  not  eccle^ 
siam  quoad  tittUum ;  and  the  text  of  the  law  describes  them 
not  as  having  benefices^  but  as  bound  personis  et  eccksiis  dS" 
servire,  that  is,  as  assistant  to  the  rector  in  his  church. 

Upon  this  notion  a  practice  was  founded,  and  prevailed  in 
England,  which  eluded  the  canons  made  against  pluralities. 
A  man  beneficed  in  one  church  could  not  accept  another  with- 
out avoiding  the  first;  but  a  man  possessed  of  a  benefice  could 
accept  a  vicarage  under  the  rector  in  another  church,  for  that 
was  no  benefice  in  law,  and  therefore  not  within  the  letter  of 
the  canon,  which  forbids  any  man  holding  two  benefices. 

The  way  then  of  taking  a  second  benefice  in  fraud  of  the. 
canon  was  this  :  A  friend  was  presented,  who  took  the  institu- 
tion, and  had  the  church  quoad  titulum ;  as  soon  as  he  was 
possessed,  he  constituted  the  person  vicar  for  whose  benefit  he 
took  the  living,  and  by  consent  of  the  diocesan  allotted  the 
whole  profit  of  the  living  for  the  vicar*s  portion,  except  a  small 
matter  reserved  to  himself. 

This  vicar  went  and  resided  upon  his  first  living,  for  the  canon 
reached  him  where  he  had  the  benefice;  but  having  no  benefice 
where  he  had  only  a  vicarage,  he  thought  himself  secure  against 
the  said  canons  requiring  residence. 

This  piece  of  management  gave  occasion  to  several  papal 
decrees,  and  to  the  following  constitution  of  Archbishop  Lang- 
ton,  viz.  ''  No  ordinary  shall  admit  any  one  to  a  vicarage  who 
will  not  personally  officiate  there  (/).*' 

And  to  another  constitution  of  the  same  archbishop,  by  which 
it  is  enjoined,  that  ''  vicars  who  will  be  non-resident  shall  be 
deprived  (^)." 

Buit  the  abuse  still  continued,  and  therefore  Otho,  in  his 
legatine  constitutions,  applied  a  stronger  remedy,  ordaining  that 
'*  none  shall  be  admitted  to  a  vicarage,  but  who  renouncing  all 
other  benefices  (if  he  hath  any)  with  cure  of  souls,  shall  swear 
that  he  will  make  residence  there,  and  shall  constantly  so  re- 
side :  otherwise  his  institution  shall  be  null,  and  the  vicarage 
shall  be  given  to  another  (A)." 

And  it  is  upon  the  authority  of  this  constitution  that  the  oath 
of  residence  is  administered  to  vicars  to  this  day.  And  this 
obligation  of  vicars  to  residence  was  fiirther  enforced  by  a  con- 
stitution of  Othobon,  as  followeth :  '^  If  any  shall  detain  a  vi- 
carage contrary  to  the  aforesaid  constitution  of  Otho,  he  shall 
not  appropriate  to  himself  the  profits  thereof,  but  shall  restore 
the  same ;  one  moiety  whereof  shall  be  applied  to  the  use  of 
(J)  Lind.  64.  (g)  Lind.  131.  (A)  Atbon,  24. 
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that  church,  and  the  other  moiety  shall  be  distriboted  half  to 
the  poor  of  the  parish  and  half  to  the  archdeacon.  And  the 
archdeacon  shall  make  diligent  inquiry  every  year,  and  cause 
this  constitution  to  be  stricdy  observed.  And  if  be  sball  fiod 
that  any  one  detaineth  a  vicarage  contrary  to  the  premiaes^  be 
shall  forthwith  notify  to  the  ordinary  that  such  vicarage  is 
vacant,  who  shall  do  what  to  him  belongeth  in  the  premises ; 
and  if  the  ordinary  shall  delay  to  institute  another  into  such 
vicarage,  he  shall  be  suspended  from  collation,  institution,  or 
presentation  to  any  benefices  until  he  shall  comply.  And  if 
any  one  shall  strive  to  detain  a  vicarage  contrary  to  Uie  premises, 
and  persist  in  his  obstinacy  for  a  month,  he  shall,  brides  the 
penalties  aforesaid,  be  ipso  facto  deprived  of  his  other  benefices 
(if  he  have  any) ;  and  shall  be  disabled  for  ever  to  hold  such 
vicarage  which  he  hath  so  vexatiously  detained,  and  fi-om  ob- 
taining any  other  benefice  for  three  years.  And  if  the  arch- 
deacon shall  be  remiss  in  the  premises,  he  shall  be  deprived  of 
the  share  of  the  aforesaid  penalty  assigned  to  him,  and  be  sua- 

E ended  from  the  entrance  of  the  church  until  he  shall  perform 
is  duty  (i)." 

So  that,  upon  the  whole,  the  doubt  was  not,  whether  rectors 
were  obliged  to  residence;  the  only  question  was  whether  vicars 
were  also  obliged ;  and  to  enforce  the  residence  of  vicars,  in 
like  manner  as  of  rectors,  the  aforesaid  constitutions  were  or- 
dained (A). 

qBut  by  sect.  61  of  1  &  2  Vict.  c.  106,  this  oath  is  abolished. 
"  1  hat  no  oath  shall  be  required  of  or  taken  by  any  vicar  in 
relation  to  residence  on  his  vicarage ;  any  law,  custom,  consti- 
tution, or  usage  to  the  contrary  notwithstanding.*' — Ed.] 

Can.  47.  "  Every  beneficed  man  licensed  by  the  laws  of  this 
realm,  upon  urgent  occasions  of  other  service,  not  to  reside 
upon  his  benefice,  shall  cause  his  cure  to  be  supplied  by  a 
curate  that  is  a  sufficient  and  licensed  preacher,  if  the  worth 
of  the  benefice  will  bear  it.  But  whosoever  hath  two  bene- 
fices shall  maintain  a  preacher  licensed  in  the  benefice  where 
he  doth  not  reside,  except  he  preach  himself  at  both  of  them 
usually.^ 

And  by  the  last  article  of  Archbishop  Wake's  direcdons 
(which  are  inserted  at  large  under  the  Utle  jSDc&f natfOtl),  it  is 
required  that  the  bishop  shall  take  care,  as  much  as  possible, 
that  whosoever  is  admitted  to  serve  any  cure,  do  resiae  in  the 
parish  where  he  is  to  serve ;  especially  in  livings  that  are  able 
to  support  a  resident  cure :  and  where  that  cannot  be  done, 
that  they  do  at  least  reside  so  near  to  the  place  that  they  may 
conveniently  perform  all  their  duties  both  in  the  church  and 
parish.  [[See  provisions  of  1  &  8  Vict.  c.  106,  on  this  subject 
below. — Ed.]] 

By  the  old  faculty  of  dispensation,  a  pluralist  was  required, 

(t)  Athon,  95.  (k)  Sherl.  ibid.  pp.  20,  21, 22. 
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in  that  benefice  from  which  he  shall  happen  to  be  most  absent, 
to  preach  thirteen  sermons  every  year ;  and  to  exercise  hos- 
pitality for  two  months  yearly,  and  for  that  time,  according  to 
the  fruits  and  profits  thereof,  as  much  as  in  him  lieth,  to  sup- 
port and  relieve  the  inhabitants  of  that  parish,  especially  tne 
poor  and  needy.     [^See  title  ]91uraUtp« J 

By  the  1  Will.  3,  c.  26,  '*  if  any  person  presented  or  nominated  or  PenoM 
by  either  of  the  universities  to  a  popish  benefice  with  cure,  fbTuni^^ 
shall  be  absent  from  the  same  above  the  space  of  sixty  days  ]j|||^'*'^^^ 
in  any  one  year,  in  such  case  the  said  benefice  shall  become 


void  (/).*'    rsee  title  CoUeffejS  anH  Mini\>tv9itit0. 
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[[1.  Extent  and  Nature  of  the  Act. 

5 This  statute,  passed  on  the  14th  of  August,  1838,  has  re- 
ed the  31  Hen.  8,  c.  13,  and  57  Geo.  3,  c.  99,  but,  as  has 
been  said,  is  not  retrospective  in  its  operation.  By  sect.  132 
it  provides 

[*'  That  nothing  in  this  act  contained  shall  be  deemed,  construed, 
or  taken  to  derogate  from,  diminish,  prejudice,  alter,  or  affect,  other- 
wise than  is  expressly  provided,  any  powers,  authorities,  rights,  or 
jurisdiction  already  vested  in  or  belonging  to  any  archbishop  or 
bishop  under  or  by  virtue  of  any  statute,  canon,  usage,  or  other- 


wise howsoever." 


[[And  by  sect.  107, 

[**  That  all  the  powers,  authorities,  provisions,  regulations,  mat- 
ters, and  things  in  this  act  contained,  in  relation  to  bishops  in  their 
dioceses,  shall  extend  and  be  construed  to  extend  to  the  archbishops 
in  the  respective  dioceses  of  which  they  are  bishops,  and  also  in  their 
own  peculiar  jurisdictions,  as  fully  and  efiectually  as  if  the  arch- 
bishops were  named  with  the  bishops  in  every  such  case." 

[[And  by  sect.  133, 

["  That  no  provision  in  this  act  contained  shall  extend  or  be 

(/)  [Some  of  the  leading  cases  of  [For  the  practice  of  the  common 

actions  at  common  law  for  non-resi-  law  courts  on  this  action,  see  Wrisht 

dence  are—  Whitehead  v.  Wynn,  5  M.  v.  Legge^  6  Taunt  48 ;   Vaux  v.  Ko/- 

&  S.  427 ;  2  Chit.  420 ;  Beoan  (qui  tons,  4  B.  &  Ad.  525 ;  1  Ne^.  &  M. 

tarn)  V.  WiUiams,  3  T.  R.  635  ;  StiU  307 ;  BatU  v.  Attwood,  1  H.  Bl.  546 ; 

V.  Coleridge,  Forrest,  117;  Cathcart  Leigh  ▼.  Kent,  3  T.  R.  362 ;   Wright 

▼.  Hardy  (in  error),  2  M.  &  S.  534;  ▼.  Uoydy  5  Taunt.  304;   Wright  v. 

but  compare  this  with  S.  C.  5  Taunt.  Whalfey,  5  Taunt  305 ;    Wynn  v. 

2.  Budd,  5  Taunt  629. —Ed.] 
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construed  to.  e&tend  to  that  part  of  the  United  Kingdpni  call^ 

Ireland." 

[[The  mode  of  enforcing  the  penalties  and  punishinents  im- 
posed by  this  act  will  be  found  under  the  title  )pCftlil0SC0  ailH 
ViZfitt^lMH  of  tI)C  CUUQ;^  I  the  clauses  which  contain  ref- 
lations on  the  subject  of  pliiralities  will  be  found  under  the  title 
^lUCdUtP ;  and  the  remiuning  sections  of,  the  act  under  the 

titles  Coluged,  %tMt0.  t^eculiar,  dllapation^  Qlnion^. 
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\^2:  Penalties  for  Ifon^Residence* 

[Sect.  32.  *'  Be  it  enacted^  that  every  spiritual  person  hold- 
ing any  benefice  shall  keep  residence  on  his  benefice,  and  in  the 
house  of  residence  (if  any)  belonging  thereto;  and  if  any  such  per- 
son shall,  without  any  such  licence  or  exemption  as  is  in  this  act 
allowed  for  that  purpose^  or  unless  he  shall  be  resident  at  some 
other  benefice  of  which  he  may  be  possessed,  absent  himself  finom 
such  benefice,  or  from  such  house  of  residence,  if  any,  lor  any 
period  exceeding  the  space  of  three  months  together,  or  to  be  ac- 
counted at  several  times  in  any  one  year,  he  shall,  when  such  ab- 
sence shall  exceed  three  months  andnot  exceed  six  months,  forfeit 
one-third  part  of  the  annual  value  of  the  benefice  from  which  he 
shall  so  absent  himself;  and  when  such  absence  shall  exceed  six 
moqths  and  not  exceed  eight  months,  one-half  part  of  such  aimual 
value ;  and  when  such  absence  shall  exceed  eight  months,  two- 
third  parts  of  such  annual  value ;  and  when  such  absence  shall  have 
been  for  the  whole  of  the  year«  three-fourth  parts  of  such  annual 
value.'* 

[Sect.  33*  "  That  it  shall  be  lawful  for  any  bishop,  upon  appli- 
cation in  writing  by  any   spiritual  person  holding  any  bene6ce 
within  his  diocese  whereon  there  shall  be  no  house  or  no  fit  house 
of  residence,  by  licence  under  his  hand  and  seal,  to  be  registered 
in  the  registry  of  the  diocese,  which  the  registrar  is  hereby  re- 
quired to  do,  to  permit  such  person  to  reside  in  some  fit  and 
convenient  house,  although  not  belonging  to  such  benefice,  such 
house  to  be  particularly  described  and  specified  in  such  licence, 
and  for  a  certain  time  to  be  therein  also  specified,  not  exceeding 
the  period  by  this  act  limited,  and  from  time  to  time,  as  su(£ 
bishop  may  think  fit,  to  renew  such  licence;  and  every  such  house 
shall  be  a.  legal  house  of  residence  for  such  specified  time  to  all 
intents  and  purposes :  Provided  always,  that  no  such  licence  shall 
be  granted  to  such  spiritual  person  to  reside  in  any  house  unless  it 
be  within  three  miles  of  the  church  or  chapel  of  such  benefice; 
nor  in  case  such  church  or  chapel  be  in  any  city,  or  market  or  bo- 
rough town,  unless  such  house  be  within  two  miles  of  such  church 
or  chapel." 

[Sect.  34.  "  And  whereas  the  governors  of  the  bounty  of  Queen 
Anne  have  purchased,  built,  or  procured,  and  may  hereafler  pur- 
chase, build,  or  procure,  by  way  of  benefaction  or  donation  to  poor 
benefices,  houses  not  situate  within  the  parishes  or  places  wherein 
such  benefices  lie,  but  so  near  thereto  as  to  be  sufficiently  convenient 
and  suitable  for  the  residence  of  the  officiating  ministers  thereof; 


JBiBtHnmttr-Z.sinc€  1  *  2'  Vict;  o.  106;^  491 

be  it  therefore  enactedi  that  such  houses^  having  beeir  prewouslyi   vs$  t  Vi«i4 
approved  by  the  bishop  of  the  diocese,  by.  writing  under  his  hand  j/i^iiuinfifr. 
and  seal  duly  registered  in  the  registry  of  the  diooese,  shall  be  ^!°^^*^^ 

deemed,  the  houses  of  residence  belonging  to  such  benefices  to  all *- 

intents  and  purposes  whatsoever^ " 

[Sect.  35.    **  That  in  all  cases  oi  rectories  having  vicarages  en-  vicar  or  Prr- 
dowed  or  perpetual  curacies  the  residence  of  the  vicar  or  perpetual  ^^l^j^^^ 
curate  in- the  rectory  house  of  such  benefice  shall  be  dbeoied  a  legal  in  Rectory 
residence  to  all  intents  and  purposes^  whatever ;  provided  that,  die     ^'^* 
house  belonging  to  the  vicarage  or  perpetual  curacy  be  kept  in 
proper  repair  to  the  satisfaction  of  the  bishop  of  the  diocese.!' 

[[The  SGth  section  enacts  that  the  widow  of  any  spiritual 
person  may  continue  in  the  house  of  residence  for  two  months 
after  his  decease.    See  ^rft)fte0e0  ant!  ieieS(tt:afnt0  Of  tj^t 

6 Sect.  37.  *'  That  no  spiritual  person,  being  head  ruler  of  any  Certain  Per- 
ege  or  hall  within  either  of  the  universities  of  Oxibrd  or  Cam*-^  f^om^PeMT 
bridge,  or  beins  warden  of  the  university  of  Durham,  or  being  »»«■  ft>»"  Non- 
head master  of  Eton,  Winchester,  or  Westminster  school,  or  prin-  '**  *"**' 
cipal  or  any  professor  of  the  East  India  College,   having  been 
appointed  such  principal  or  professor  before  the  time  of  the  passing 
of  this  act,  and  not  having  respectively  more  than  one  benefice  with 
cure  of  souls,  shall  be  liable  to  any  of  the  penalties  or  forfeitures 
in  this  act  contained  for  or  on  account  of  non-residence  on  any 
benefice*" 

[Sect.  38.  "  That  no  spiritual  person  being  dean  of  any  cathe-  PHviteKesfor 
dral  or  collegiate  church,  during  such  time  aa  he  shall  reside  upon  No,j^e*i7 
his  deanery,  and  no  spiritual  person  having  or  holding  any  pro-  dence. 
fessorship  or  any  public  readership  in  either  of  the  said  univer- 
sities, while  actually  resident  within  the  precincts  of  the  university* 
and  reading  lectures  therein,  (providea  always^  that  a  certificate 
under  the  hand  of  the  vice-chancellor  or  warden  of  the  university, 
stating  the  foct  of  sueh  residence,  and  of  the  due  performance 
of  such  duties,  shall  in  every  such  case  be  transmitted  to>  the 
bishop  of  the  diocese  wherein  the  benefice  held  by  such  spiritual 
person  is  situate  within  six  weeks  after  the  thirty-ficst  day  of  De- 
cember in  each  year  ;)  and  no  spiritual  person  serving  as  chaplain 
of  the  queen's  or  king's  most  excellent  majesty,  or  of  the  queen 
dowager,  or  of  any  of  the  queen's  or  king's  children,  brethren,  or 
sisters,  during  so  long  as  he  shall  actualfy  attend  in  t^  discharge 
of  his  duty  as  such  chaplain  in  the  household  to  which  he  shall  be- 
long ;  and  no  chaplain  of  any  apchbishop  or  bishop,  whilst  actually 
attending  in  the  discharge  of  his  duty  aa  such  chaplain ;  and  no 
spiritual  person  actually  serving  as  chaplain  of  the  House  of  Com- 
mons^ or  as  clerk  of  the  queen's  or  king's  closet,  or  as  a  deputy 
clerk  thereof  while  any  such  person  shall  be  actually  attending  and 
performing  the  functions  of  his  office  ;  and  no  spiritual  person  serv- 
mg  as  chancellor  or  vicar-general  or  commissary  of  any  diocese» 
whilst  exercising  the  duties  of  his  office ;  or  as  archdeacon,  while 
upon  his  visitation,  or  otherwise  engaged  in  the  exercise  of  his 
archidiaconal  functions;  or  as  dean  or  subdean,  or  priest  or  reader* 
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in  any  of  the  queen's  or  king's  royal  chapels  at  St.  James's  or 
Whitehall,  or  as  reader  in  the  queen's  or  king's  private  chapeb  at 
Windsor  or  elsewhere,  or  as  preacher  in  any  of  the  Inns  of  Court, 
or  at  the  Rolls,  whilst  actually  performing  the  duty  of  any  such 
office  respectively ;  and  no  spiritual  person,  being  provost  of  Eton 
College,  or  warden  of  Winchester  College,  or  roaster  of  the  Charter 
House,  or  principal  of  Saint  David's  Collie,  or  principal  of  King^s 
College,  London,  during  the  time  for  which  he  may  be  required  to 
reside  and  shall  actually  reside  therein  respectively,  shall  be  liable 
to  any  of  the  penalties  or  forfeitures  in  this  act  contained  tor  or  on 
account  of  non-residence  on  any  bene6ce  for  the  time  in  any  year 
during  which  he  shall  be  so  as  aforesaid  resident,  engaged,  or  per- 
forming duties,  as  the  case  may  be,  but  every  such  spiritual  person 
shall,  with  respect  to  residence  on  a  befience  under  this  act,  be 
entitled  to  account  the  time  in  any  year  during  which  he  shall  be  so 
as  aforesaid  resident,  engaged,  or  performing  duties,  as  the  case 
may  be,  as  if  he  had  legally  resided  during  the  same  time  on  some 
other  benefice  ;  any  thing  in  this  act  contamed  to  the  contrary  not- 
withstanding." 

^Sect.  39.  "  That  it  shall  be  lawful  for  any  spiritual  person, 
bemg  prebendary,  canon,  priest  vicar,  vicar  choral,  or  minor  canon 
in  any  cathedral  or  collegiate  church,  or  being  a  fellow  of  one  of 
the  said  colleges  of  Eton  or  Winchester,  who  shall  reside  and  per- 
form the  duties  of  such  office  during  the  period  for  which  he  shall 
be  required  to  reside  and  perform  such  duties  by  the  charters 
statutes  of  such  cathedral  or  collesiate  church  or  college,  as  the 
case  may  be,  to  account  such  residence  as  if  he  had  resided  on 
some  benefice :  Provided  always,  that  nothing  herein  contained 
shall  be  construed  to  permit  or  allow  any  such  prebendary,  canon, 
priest  vicar,  vicar  choral,  minor  canon,  or  fellow,  to  be  absent  from 
any  benefice  on  account  of  such  residence  and  performance  of  duty 
for  more  than  five  months  altogether  in  any  one  year,  including  the 
time  of  such  residence  on  his  prebend,  canonry,  vicara^,  or  fellow- 
ship :  Provided  also,  that  it  shall  be  lawful  for  any  spiritual  person 
having  or  holding  any  such  office  in  any  cathedral  or  collegiate 
church  or  college  in  which  the  year  for  the  purposes  of  residence  is 
accounted  to  commence  at  any  other  period  than  the  first  of  Ja- 
nuary, and  who  may  keep  the  periods  of  residence  required  for 
two  successive  years  at  such  cathedral  or  collegiate  church  or  col- 
lege, in  whole  or  in  part,  between  the  first  of  January  and  the 
thirty-first  of  December  in  any  one  year,  to  account  such  residence, 
although  exceeding  five  months  in  Uie  year,  as  reckoned  from  the 
first  of  January  to  the  thirty-first  of  December,  as  if  he  had  resided 
on  some  benefice,  any  thing  in  this  act  contained  to  the  contrary 
notwithstanding." 

[Sect.  40.  *'  Provided  always,  that  every  spiritual  person  being 
in  possession  of  any  benefice  at  the  time  of  the  passing  of  this  act, 
ana  entitled  by  the  law  previously  in  force  to  exemption  from  resi- 
dence, or  to  apply  for  a  licence  for  non-residence,  shall,  as  to  every 
such  benefice,  but  not  as  to  any  after-taken  benefice,  be  entitled  to 
the  same  exemption  from  residence,  and  to  the  same  capacity  of 
applying  for  and  obtaining  a  licence  for  non-residence,  and  to  the 
same  right  of  appeal,  in  case  of  refusal  or  revocation  of  a  licence, 
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to  which  he  was  entitled  before  the  time  of  the  passing  of  this  act ;    i  &  t  vict. 
and  every  bishop  and  other  person  empowered  before  the  passing  of  pg^i^j^ 
this  act  to  grant  such  licence  to  such  spiritual  person  shall  have  the  Nvn-Reai- 
like  power  after  the  passing  thereof,  any  thing  hereinbefore  con-  ^***^' 
tained  to  the  contrary  notwithstanding." 

SSect.  41.  *'  Provided  also,  and  be  it  enacted,  that  every  spiri-  irHoawor 
person  having  any  house  of  residence  upon  his  benefice,  who  Sfi^JeJun 
shall  not  reside  therein,  shall,  during  such  period  or  periods  of  non-  repair,  ibe 
residence,  whether  the  same  shall  be  for  the  whole  or  part  of  any  Jo*hirii«bie 
year,  keep  such  house  of  residence  in  good  and  sufficient  repair  ;  »<>  **»«  Penai- 
and  in  every  such  case  it  shall  be  lawful  for  the  bishop  to  cause  a  reiideoec.*' 
survey  of  such  house  of  residence  to  be  made  by  some  competent 
person,  the  costs  of  which,  in  case  the  house  shall  be  found  to  be 
out  of  repair,  shall  be  borne  by  such  spiritual  person  ;  and  if  the 
surveyor  shall  report  that  such  house  of  residence  is  out  of  repair, 
it  shall  be  lawful  for  the  bishop  to  issue  his  monition  to  the  incum- 
bent to  put  the  same  in  repair,  according  to  such  survey  and  re|x>rt, 
a  copy  of  which  shall  be  annexed  to  the  monition ;  and  every  such 
non-resident  spiritual  person  who  shall  not  keep  such  house  of  re- 
sidence in  repair,  and  who  shall  not,  upon  such  monition,  and  within 
one  month  after  service  of  such  monition,  show  cause  to  the  con- 
trary to  the  satisfaction  of  the  bishop,  or  put  such  house  in  repair 
within  the  space  of  ten  months,  to  the  satisfaction  of  such  bishop, 
shall  be  liable  to  all  the  penalties  for  non-residence  imposed  by  this 
act  during  the  period  of  such  house  of  residence  remaining  out  of 
repair,  and  until  the  same  shall  have  been  put  in  repair." 

[[3.  Licences  for  Non-Residence. 

[Sect.  42.  "  And  be  it  enacted^  that  every  spiritual  person  ap-  Srery  Peti- 
plying  for  a  licence  for  non-residence  shall  present  to  the  bishop  a  ?"■ '^jj^' 

^  ^ ,  P         ,         511.         li.  1  ^  11        S       ceoce  for 

petition  signed  by  himself  or  by  some  person  approved  by  the  N«ii-Resi- 
bishop  in  that  behalf,  and  shall  state  therein  whether  such  spiritual  fn'wriunc! 
person  intends  to  perform  the  duty  of  his  benefice  in  person,  and  Md  to  tute 
m  that  case  where  and  at  what  distance  from  the  church  or  chapel  ucaulL  ^ 
of  such  benefice  he  intends  to  resides  ;  and  if  he  intends  to  employ 
a  curate  such  petition  shall  state  what  salary  he  proposes  to  give  to 
such  curate,  and  whether  the  curate  proposes  to  reside  or  not  to 
reside  in  the  parish  in  which  such  benefice  is  situate  :  and  if  the 
curate  intends  to  reside  therein,  then  whether  in  the  house  of  resi- 
dence belonging  to  such  benefice,  or  in  some  and  what  other  house; 
and  if  he  does  not  intend  to  reside  in  the  parish,  then  such  petition 
shall  state  at  what  distance  therefrom,  and  at  what  place,  such  curate 
intends  to  reside,  and  whether  such  curate  serves  any  other  and  what 
parish  as  incumbent  or  curate,  or  has  any  and  what  cathedral  pre- 
ferment, and  any  and  what  benefice,  or  officiates  in  any  other  and 
what  church  or  chapel ;  and  such  petition  shall  also  state  the  annual 
value  and  the  population  of  the  benefice  in  respect  of  which  any 
licence  for  non-residence  shall  be  applied  for,  and  the  number  of 
churches  or  chapels,  if  more  than  one,  upon  such  benefice,  and  the 
date  of  the  admission  of  such  spiritual  person  to  the  said  benefice ; 
and  it  shall  not  be  lawful  for  the  bishop  to  grant  any  such  licence 
unless  such  petition  shall  contain  a  statement  of  the  several  parti- 
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culaVB  aforesaid;  and  evevy  such  petition  shall  be  filed  m  tbe 
registry  of  the  diocese  by  the  registrar  thereof,  and  shall  be  open 
to  inspection,  and  copies  thereof  made,  with  the  leave  in  writing  of 
the  bishop." 

[Sect.  43.    "  That  it  shall  be  lawful  for  the  bishop,  upon  snch 
petition  being  presented  to  him,  and  upon  such  proofi  being  ad- 
duced as  to  any  facts  stated  in  any  such  petition  as  he  may  think 
necessary  and  shall  require,  to  grant,  in  such  cases  as  are  herein- 
after enumerated,  in  which  he  shall  think  fit  to  grant  tbe  same, 
a  licence  in  writing  under  his  hand  for  such -spiritual  person  to  re- 
side out  of  the  proper  house  of  residence  of  his  benefice,  or  oat 
of  the  limits  of  his  benefice,  or  out  of  the  limits  prescribed  by  diis 
act,  for  the  purpose  of  exempting  such  person  from  any  pecuniary 
penalty  in  respect  of  any  non-residence  thereon ;  which  licence  shall 
express  the  cause  of  granting  the  same  licence,  (that  is  to  say),  to 
any  spiritual  person  who  shall  be  prevented  from  residing  in  the 
proper  house  of  residence  or  within  the  limits  of  such  benefice,  or 
within  the  limits  prescribed  by  this  act,  by  any  incapacity  of  mind 
or  body ;  and  also  for  a  period  not  exceeding  six  months  to  any 
spiritual  person  on  account  of  the  dangerous  illness  of  his  wife  or 
child  making  part  of  his  family,  and  residing  with  him  as  such  ;  bot 
that  no  such  licence  on  account  of  the  illness  of  a  wife  or  child 
shall  be  renewed  save  with  the  allowance  of  the  archbishop  of  the 
province  previously  signified   under  his  hand  in  pursuance  of  a 
recommendation  in  writing  from  the  bishop,  setting  forth  the  dr- 
cnmstances,  proofs,  and  reasons  which  induce  him  to  make  such 
recommendation ;  and  also  to  any  spiritual  person  having  or  holding 
any  benefice  wherein  there  shall  be  no  house  of  residence,  or  where 
the  house  of  residence  shall  be  unfit  for  the  residence  of  such  spi- 
ritual person,  such  unfitness  not  being  occasioned  by  any  ne^gence, 
default)  or  other  misconduct  of  such  spiritual  person,  imd  sit^  spi- 
ritual person  keeping  such  house  of  residence,  if  any,  and  the 
buildings  belonging  thereto^  in  good  and  safficient  repair  and  con- 
dition to  the  satisfaction  of  the  bishop,  and  a  certificate  under  the 
hand  of  two  neighbouring  incumbents,  countersigned  by  the  rural 
dean,  if  any,  that  no  house  convenient  for  the  residence  of  such  sps- 
ritual  person-  can  be  obtained  within  the  parish,  or  within  the  linuls . 
prescribed  by  this  act,  being  first  produced  to  the  bishop ;  and  also 
to  grant  to  any  spiritual  person  holding  any  benefice,  and  oocupjFsig 
in  the  same  parish  any  mansion  or  messuage  wliereof  he  shall  be 
the  owner,  a  licence  to  reside  in  such  mansion  or  messuage,  snch 
spiritual  person  keeping  the  house  of  residence  and  other  buildings 
belonging  thereto  in  good  and  suflBcient  repair  .and  condition,  and 
producing  to  the  bishop  proof  to  his  satisfiidion  at  the  time  of 
granting  every  such  licence  of  such  good  and  suflBcient  repair  and 
condition  :  provided  always,  that  any  such  spiritual  person,  within 
one  month  after  refusal  of  any  such  licence,  may  appeal  to  the 
archbishop  of  the  province,  who  shall  confirm  such  refusal,  or  direct 
the  bishop  to  grant  a  licence  under  this  act,  as  ^allrseem  to  the 
said  archbishop  just  and  proper." 

[Sect.  44.  **  That  it  shall  be  lawful  for  any  bishop,  in  any  case 
not  hereinbefore  enumerated,  in  which  such  bishop  shall  think  it 
expedient,  to  grant  to  any  aphritual  person  holding  any  bensfioe 
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within  his  diocese  a  licenee  to  reside  irat  of  the  limits  of  such  i  fti  ▼».(. 
beneBce:  provided  always,  that  in  ^  every  such  case  the  nature  xAr^tyur 
and  special  circumstances  thereof,  and  the  reasons  that  have  in-  Nom^ReH- 

duced  such  bishop  to  grant  such  licence,  shall  be  forthwith  trans-  *'*'^-* 

mil  ted  to  the  archbishop  of  the  province,  who  shall   forthwith  Ji*,*iJe"J/°r 
proceed  therein  as  hereinafter  provided  in  cases  of  appeal,  and  shall  Limits  or 
allow  or  disallow  such  licence  m  the  whole  or  in  part,  or  make  any  ^bjecHo 
alteration  therein,  as  to  the  period  for  which  the  same  may  have  Aiiowanre 
been  granted  or  otherwise ;  and  no  such  licence  shall  be  valid  un-  buhop.^"** 
less  it  shaU  have  been  so  allowed  by  such  archbishop,  such  allowance 
thereof  being  signified  by  the  signing  thereof  by  such  archbishop : 
provided  also^  that  it  shall  not  be  necessary  in  such  licence  to  spe- 
cify the  cause  of  granting  the  same." 

[Sect.  45.    "  That  during  the  vacancy  of  any  see  the  power  of  By  whom 
granting  licences  of  non-residence  under  this  act,  subject  to   the  bi^^a^^iHed*^ 
regulations  herein  contained,  shall  be  exercised  by  the  guardian  while  ■  See 
of  the  spiritualities  of  the  diocese ;  or  in  case  the  bishop  of  any  *'  ^"*"*»  **^- 
diocese  shall  be  disabled  from  exercising  in  person  the  functions 
of  his  office,  such  power  shall  be  exercised  by  the  person  or  per- 
sons lawfully  empowered  to  exercise  his  general  jurisdiction  in 
the  diocese :  provided  always,  that  no  licence  granted  by  any  other 
than  the  bishop  shall  be  valid  until  the  archbishop  of  the  province 
shall  have  signified  his  approbation  of  the  grant  of  such  licence 
by  signing  the  same." 

[Sect.  46,   "  That  no  licence  fpr  non-residence  granted  under  i>«niiion  or 
this  act  or  under  the  said  hereinbefore  second-recited  act  shall  con-  ^cencet. 
tinue  in  force  afler  the  thirty-first  day  of*  December  in  the  year 
next  after  the  year  in  which  such  licence  shall  have  been  or  shall 
be  granted." 

[|Sect.  47.  '^That  every  person  obtaining  any  licence  of  non-  Fee  for 
residence  shall  pay  for  the  same  to  the  secretary  or  officer  of  the  ^'c«°«^' 
bishop,  or  other  person  granting  the  same,  the  sum  of  ten  shilltngs, 
over  and  above  the  stamp-duty  chargeable  thereon^  and  no  more, 
and  also  the  sum  of  three  shillings,  and  no  more,  to  the  registrar 
of  the  diocese,  and  shall  also  pay  the  sum  of  five  shillings  to  the 
secretary  of  the  archbishop  when  any  such  licence  shall  have  been 
signed  by  such  archbishop." 

[Sect.  48.    **  That  no  licence  of  non -residence  shall  become  void  Licences  not 
by  the  death  or  removal  of  the  bishop  granting  the  same«  but  the  the'^Deeih  «/ 
same  shall  be  and  remain  valid  notwithstanding  any  such  death  ?''^**^' 
or  removal,  unless  the  same  shall  be  revoked  as  hereinafter  men-     *      *^^' 
tioned." 

[Sect.  49.  "  That  it  shall  be  lawful  for  any  archbishop  or  bishop  Lieeoeei 
who  shall  have  granted  any  licence  of  non-residence  as  aforesaid,  [ll^it^. 
or  for  any  successor  of  any  such  archbishop  or  bishop,  after  having 
■given  such  incumbent  sufficient  opportunity  of  showing  reason  to 
the  contrary,  in  any  case  in  which  there  may  appear  to  such  arch- 
bishop or  bishop  good  cause  for  revoking  tne  same,  by  an  instru- 
ment in  writing  under  his  hand  to  revoke  any  such  licence :  provided 
always,  that  any  such  incumbent  may,  within  one  month  after  service 
upon  him  of  such  revocation,  if  by  a  bishop,  appeal  to  the  arch- 
bishop of  the  province,  who  shall  confirm  or  annul  such  revocation 
as  to  him  shall  appear  just  and  proper." 
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[Sect.  50.  **  That  every  bishop  who  ahall  grant  or  revoke  aoj 
licence  of  non-residence  under  this  act  shall  and  he  is  hoeby  re- 
quired, within  one  month  after  the  grant  or  revocation  of  sodi 
licence,  to  cause  a  copy  of  every  such  licence  or  revocation  to  be 
filed  in  the  registry  of  his  diocese ;  and  an  alphabetical  list  of  such 
licences  and  revocations  shall  be  made  out  by  the  registrar  of  such 
diocese,  and  entered  in  a  book,  and  kept  for  the  inspection  of 
all  persons,  upon  payment  of  three  shillings,  and  no  more;  and  a 
copy  of  every  such  licence,  and  a  statement  m  writing  of  the  grounds 
of  exemption,  shall  be  transmitted  by  the  spiritual  person  to  whom 
such  licence  shall  have  been  granted,  or  who  may  be  exempted  from 
residence,  to  the  churchwardens  or  chapel  wardens  of  the  parish  or 
place  to  which  the  same  relates,  within  one  month  after  the  grant  of 
such  licence,  or  of  his  taking  advantage  of  such  exemption,  as  the 
case  may  be ;  and  every  bishop  revoking  any  such  licence  shall 
cause  a  copy  of  such  revocation  to  be  transmitted,  within  one  month 
after  the  revocation  thereof,  to  the  churchwardens  or  chapelwardens 
of  the  parish  or  place  to  which  it  relates ;  which  copies  of  licences 
and  revocation,  and  statements  of  exemption,  shall  be  -by  sndi 
churchwardens  or  chapelwardens  deposited    in  the  parish  chest* 
and  shall  likewise  be  produced  by  them,  and  publicly  read  by  the 
registrar  or  other  officer,  at  the  visitation  of  the  ecclesiastical  dis- 
trict within  which  such  benefice  shall  be  locally  situate  next  suc- 
ceeding the  receipt  thereof;  and  every  spiritual  person  who  shall 
neglect  so  to  transmit  a  copy  of  such  licence  or  statement  of  ex- 
emption, as  hereby  required,  shall  lose  all  benefit  of  such  licence, 
ana  until  he  shall  have  transmitted  such  statement,  shall  not  be 
entitled  to  the  benefit  of  such  exemption  :  provided  always,  that  in 
case  the  archbishop  of  the  province  shall  on  appeal  to  him  annul 
the  revocation  of  any  such  licence,  the  bishop  by  whom  such  revo- 
cation shall  have  been  made  shall,  immediately  on  receiving  notice 
from  the  archbishop  that  he  has  annulled  the  same,  order,  by 
writing  under  his  hand,  that  the  copies  of  such  revocation  shall  be 
forthwith  withdrawn  from  the  said  registry  and  parish  chest,  and 
that  the  same  shall  not  be  produced  and  read  at  the  visitation,  and 
that  such  revocation  shall  be  erased  from  the  list  of  revocations  in 
the  said  registry ;  which  order  shall  be  binding  on  the  r^strar  and 
churchwardens  respectively  to  whom  the  same  shall  be  addressed.*' 
[Sect.  51.    *'That  every  archbishop  who  shall  in  his  own  dio- 
cese grant  any  licence  of  non-residence,  or  who  shall  approve  and 
allow,  in  manner  directed  by  this  act,  any  such  licence  m  any  case 
not  enumerated  in  this  act,  or  any  renewal  of  a  licence  in  the  case 
of  the  dangerous  illness  of  the  wife  or  child  of  any  spiritual  per- 
son, shall  annually  in  the  month  of  January  in  each  year  transmit 
to  her  Majesty  in  council  a  list  of  all  licences  or  renewab  so 
granted  or  allowed  by  such  archbishop  respectively  in  the  year 
ending  on  the  last  day  of  December  preceding  such  month  of 
January,  and  shall  in  every  such  list  specify  the  reasons  which  have 
induced  him  to  grant  or  allow  each  such  licence  or  renewal,  toge- 
ther with  the  reasons  transmitted  to  him  by  the  bishops  for  granting 
or  recommending  each  such  licence  in  their  respective  dioceses ;  and 
it  shall  be  lawful  for  her  Majesty  in  council,  by  an  order  made  for 
that  purpose,  to  revoke  and  annul  any  such  licence ;  and  if  her 
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Majesty  in  council  shall  think  fit  so  to  do,  such  order  shall  be  i  &  >  vict 
transmitted  to  the  archbishop  who  shall  have  granted  or  approved  i^ieaJmi^br 
and  allowed  such  licence  or  renewal,  who  shall  thereupon  cause  a  ^^^^^ 

copy  of  every  such  order  to  be  transmitted  to  the  bishop  of  the  

diocese  in  which  such  licence  shall  have  been  granted ;  and  such 
bishop  shall  cause  a  copy  of  the  mandatory  part  of  the  order  to  be 
filed  m  the  registry  of  such  diocese,  and  a  lixe  copy  to  be  delivered 
to  the  churchwardens  or  chapelwardens  of  the  parish  or  place  to 
which  the  same  relates,  in  manner  hereinbefore  directed  as  to  revo- 
cation of  licences ;  and  every  such  archbishop  shall  cause  a  copy  of 
the  mandatory  part  of  every  such  order  made  in  relation  to  any 
such  licence  granted  by  him  in  his  own  diocese  to  be  in  like  man- 
ner filed  in  the  registry  of  his  diocese,  and  a  like  copy  also  to  be 
delivered  to  the  churcnwardens  or  chapelwardens  or  the  parish  or 
place  to  which  such  licence  shall  relate  in  manner  before  mentioned: 
provided  always,  that  after  such  licence  shall  have  been  so  revoked  Liceae*. 
by  her  Majesty  in  council,  the  same  shall  nevertheless,  in  all  ques-  ^I^^om,  to 
tions  that  shall  have  arisen  or  may  hereafter  arise  touchins  the  non-  ^^^^'"'^ 
residence  of  the  spiritual  person  to  whom  the  same  shall  nave  been  7he  GranTuid 
granted,  between  the  time  at  which  the  same  was  granted  or  ap-  Revoctiion. 
proved  and  allowed,  and  the  time  of  the  revocation  thereof  being  so 
filed  in  the  registry,  be  deemed  and  taken  to  have  been  valid." 

[^4.  QuestioTis  to  he  put  by  Bishop  to  Incumbent. 

[Sect.  52.  ''  That  it  shall  be  lawful  for  each  bishop,  and  he  is  locambeau 
hereby  required  to  transmit,  some  time  in  the  month  of  January  Qo*°fj|[^^ 
in  each  year,  to  every  spiritual  person  holding  any  benefice  within  tranainitted  lo 
his  diocese  or  jurisdiction,  the  questions  contained  in  the  first  sche-  BUhop5 
dule  to  this  act,  for  the  purpose  of  better  enabling  the  several 
bishops  to  make  the  returns  herein-afler  mentionea ;   and  every 
spiritual  person  to  whom  such  questions  shall  be  so  transmitted 
shall,  within  three  weeks  from  the  day  on  which  the  same  shall  be 
delivered  to  him,  or  to  the  officiating  minister  of  the  benefice  for 
the  time  being,  make  and  transmit  to  the  bishop  full  and  specific 
answers  thereto,  such  answers  being  signed  by  such  spiritual 
person.'' 

[[The  schedule  is  as  follows : — 

['*  The  First  Schedule  referred  to  in  the  foregoing  Act. 

["  Questions  to  be  annually  transmitted  by  each  bishop  to  every 
spiritual  person  holding  any  benefice  within  his  diocese  or 
jurisdiction. 
[1.  What  is  the  name  of  your  benefice? 
|2.  In  what  county  ? 

|3.  Name  of  incumbent,  and  date  of  admission  ? 
[4.  is  there  a  glebe  house  belonging  to  your  benefice  ? 
\6,  Were  you  resident  in  the  glebe  house,  or,  there  being  no 
glebe  house,  or  none  fit  for  your  residence,  were  you  resi- 
dent in  any  and  what  house  appointed  by  the  bishop  in  his 
licence,  during  the  last  year,  for  the  term  nrescribed  by  law  ? 
[6.  Being  non-resident,  were  you  performing  toe  duties  of  your 
parish  for  the  said  time?     It  so,  state  where  you  resided, 
and  at  what  distance  from  the  church  or  chapel  ? 
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I  A  9  Vki.    [  7«  Were  you  in  the  last  year  serving  any  odicr  dmrcli  or  cbapel 
"*  '*^'  in  the  neighbourhood  as  incumbent  ?     If  so,  state  the  name 

Qiiriiiont  by  thcrcof,  and  the  distance  from  the  aboTe-named  church  or 

"'*''"p  ">  chapel ;  and  when  and  for  how  long  you  senred  the  same  t 

[  8.  Were  vou  serving  any  other  church  or  chapel  in  the  neigh- 
bourhood as  curate  ?  If  so,  state  the  name  thereof  and  the 
distance  from  your  own  church  or  chapel ;  and  when  and 
for  how  long  you  served  the  same  ? 
[  9.  What  are  the  services  in  your  church?  Is  a  aermcMi  or  lec- 
ture given  at  every  or  which  of  such  services  ? 
[10.  Were  tnesc  services  duly  performed  last  year?     If  not,  for 

what  reason  ? 
[11,  What  are  the  services  in  your  chapel  or  chapels,  if  any  ?    Is  a 
sermon  or  lecture  given  at  every  or  which  of  such  services? 
[12.  Were  these  services  duly  performed  last  year?     If  not,  for 

what  reason  ? 
[1.^.  Have  you  any  assistant  curate  or  curates?     If  so,  state  his  or 
their  names ;  also  whether  he  or  they  is  or  are  licensed,  and 
the  amount  of  his  or  their  stipend  or  respective  stipends  ? 
14.  If  you  were  non-resident,  were  you  so  by  licence? 
lA.  If  non-resident  by  licence,  state  the  ground  of  licence^  and 

tlio  time  when  it  will  expire  ? 
10.  If  non-resident  without  licence,  were  you  so  by  exemption? 
17.  If  non-resident  by  exemption,  state  the  ground  of  exemption, 
and  whether  such  exemption   was  claimed  for  the  whole 
year,  or  during  what  part  thereof? 
[18.  If  you  were  non-resident,  and  did  not  perform  the  duties  of 
your  benefice,  what  ecclesiastical  duties,  if  any,  were  you 
|)crforming,  and  where  do  you  now  reside  ? 

[OiiiKHvx  :     The  foregoing  Questions  are  to  be  answered  by  every 

incumbent,  whether  resident  or  not. 

[I^'urthor  Questions  to  be  answered,  in  addition  to  the  foregoing,  in 

case  the  Incumbent  be  non-resident. 

1 9.  What  is  the  name  of  your  curate  ? 

20.  Does  he  reside  in  the  glebe  house  ? 

2 1 .  Does  he  pay  any  and  what  rent  or  consideration  for  the  use  of 
the  glehe  house?   or  is  any  deduction  made  on  account 

*  thereof  from  the  stipend  assigned  to  him  in  his  licence  ? 
[22.  If  not  resident  in  the  glebe  house,  does  he  reside  in  the 

parish  ? 
[2S.  If  not  resident  in  the  parish,  where  does  he  reside,  and  at 

what  distance  from  vour  church  or  chapel  ? 
[24.  Does  he  serve  any  other  church  or  chapel  as  incumbent  ?     If 

so,  state  tlie  name  thereof,  and  the  distance  from  your  own 

church  or  chapel. 
[25,  Does  he  serve  any  other  church  or  chapel  as  curate  ?     If  so, 

state  the  name  thereof,  and  the  distance  from  your  own 

church  or  chapel  ? 
[26.  Is  he  licensed  ? 
[27.  What  is  his  salary  from  you  ? 
[28.  Has  he  from  you  any  other  allowances  or  emoluments  ?    State 

what,  and  the  average  value  thereof  respectively  ? 
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[29.  What  is  the  gross  and  what  is  the  net  annual  value  of  your    i  &9  vioc. 
benefice  ?  — ^ — - — 

[N.  B.     All  the  questions  have  reference  to  the  year  immediately 
preceding  that  in  which  they  are  transmitted." 

[[6.  Return  to  her  Majesty  in  Council. 

[Sect.  53.  "  Be  it  enacted,  that  on  and  before  the  twenty- fifth  Anooai 
day  of  March,  in  every  year,  a  return  shall  be  made  to  her  Ma-  SjJJJTVher* 
jesty  in  council,  by  every  bishop,  of  the  name  of  every  benefice  Majesty  id 
within  his  diocese  or  jurisdiction,  and  the  names  of  the  several  R^Menu'ind 
spiritual  persons  holding  the  same  respectively  who  shall  have  re-  Nonreti- 
sided  thereon  ;  and  also  the  names  of  the  several  spiritual  persons    *°^'   ^ 
who,  by  reason  of  any  exemption  under  or  by  virtue  of  this  act,  or  by 
reason  of  any  licence  granted  by  such  bishop,  shall  not  have  resided 
on  their  respective  benefices ;  and  also  the  names  of  all  spiritual 
persons,  not  having  any  such  exemption  or  licence,  who  shall  not 
nave  resided  on  their  respective  benefices,  so  far  as  the  bishop  is 
informed  thereof ;  and  also  the  substance  of  the  answers  received 
in  all  cases  to  the  questions  so  transmitted  as  aforesaid. 


[^6.  Curates  of  Nonresidents. 

[Sect.  75.  "  That  if  any  spiritual  person  holding  any  benefice,  Non-rettdcDt 
who  shall  not  actually  reside  thereon  nine  months  in  each  year,  ij^^UJjjJ*^,, 
(unless  such  person  shall,  with  the  consent  of  the  bishop,  from  time  appoint 
to  time,  signified  in  writing  under  his  hand,  and  revocable  at  any  Bilibop'to^* 
time,  perform  the  ecclesiastical  duties  of  the  same,  he  either  being  appoint, 
resident  on  another  benefice,  of  which  he  shall  also  be  the  incum- 
bent, or  having  a  legal  exemption  from  residence  on  his  benefice, 
or  having  a  licence  to  reside  out  of  the  same,  or  to  reside  out  of 
the  ususd  house  of  residence  belonging  to  the  same,)  shall  for  a 
period  exceeding  three  months  altogether,  or  to  be  accounted  at 
several  times,  in  the  course  of  any  one  year  absent  himself  from  his 
benefice,  without  leaving  a  curate,  or  curates,  duly  licensed  or  ap- 
proved by  the  bishop  to  perform  such  ecclesiastical  duties,  or  shai], 
for  a  period  of  one  month  after  the  death,  resignation,  or  removal 
of  any  curate  who  shall  have  served  his  church  or  chapel,  neglect 
to  notify  such  death,  resignation,  or  removal  to  the  bishop,  or  shall 
for  the  period  of  four  months  after  the  death,  resignation,  or  re- 
moval of  such  curate,  neglect  to  nominate  to  the  bishop  a  proper 
curate,  in  every  such  case  the  bishop  is  hereby  authorized  to  ap- 
point and  license  a  proper  curate,  with  such  salary  as  is  by  this  act 
allowed  and  directed,  to  serve  the  church  or  chapel  of  the  benefice 
in  respect  of  which  such  nefflect  or  default  shall  have  occurred. 
Provided  always,  that  such  licence  shall  in  every  case  specify 
whether  the  curate  is  required  to  reside  within  the  parish  or  place, 
or  not ;  and  if  the  curate  is  permitted  by  the  bishop  to  reside  out 
of  the  parish  or  place,  the  grounds  upon  which  the  curate  is  so 
permitted  to  reside  out  of  the  same  shall  be  specified  in  such 
licence ;  and  the  distance  of  the  residence  of  any  curate  from  any 
such  church  or  chapel  which  he  shall  be  licensed  to  serve  shall  not 
exceed  three  statute  miles,  except  in  cases  of  necessity,  to  be  ap- 
proved by  the  bishop,  and  specified  in  the  licence. 
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[Sect.  76.  "  That  in  every  case  wbere  a  curate  is  appointed  to 
serve  in  any  benefice  upon  which  the  incumbent  either  does  not 
reside,  or  has  not  satisfied  the  bishop  of  bis  full  purpose  to  reside 
during  four  months  in  the  year,  such  curate  shall  be  required  by 
the  bishop  to  reside  within  the  parish  or  place  in  which  such  bene- 
fice is  situate ;  or  if  no  convenient  residence  can  be  procured  with- 
in such  parish  or  place,  then  within  three  statute  miles  of  the 
church  or  chapel  of  the  benefice  in  which  he  shall  be  licensed  to 
serve,  except  in  cases  of  necessity,  to  be  approved  of  by  the  bishop, 
and  specified  in  the  licence,  and  such  place  of  residence  shall  also 
be  specified  in  the  licence.*' 

[Sect  77.  '*  That  whenever  the  bishop  shall  see  reason  to  be- 
lieve that  the  ecclesiastical  duties  of  any  benefice  are  inadequately 
performed,  it  shall  be  lawful  for  him  to  issue  a  commission  to  four 
beneficed  clergymen  in  his  diocese,  or  if  the  benefice  be  within  his 
peculiar  jurisdiction,  but  locally  situate  in  another  diocese,  then  to 
four  beneficed  clergymen  of  such  last-mentioned  diocese,  one  where- 
of shall  be  the  rural  dean,  if  any,  of  the  rural  deanery  or  district 
wherein  such  benefice  is  situated,  directing  then  to  inquire  into  the 
facts  of  the  case ;  and  it  shall  be  lawful  for  the  incumbent  of  the 
said  benefice  to  add  to  such  commissioners  one  other  incumbent  of 
a  benefice  within  the  same  diocese ;  and  if  the  said  commissioners, 
or  the  major  part  of  them,  report  in  writing  under  their  hands  to 
the  said  bishop,  that  in  their  opinion  the  duties  of  such  benefice 
are  inadequately  performed,  it  shall  be  lawful  for  such  bishop,  if  he 
shall  see  fit,  by  writing  under  his  hand,  to  require  the  spiritual  per- 
son holding  such  benefice,  though  he  may  actually  reside  or  be 
engaged  in  performing  the  duties  thereof,  to  nominate  to  him  a  fit 
person  or  persons,  with  sufficient  stipend  or  stipends,  to  be  licensed 
by  him  to  perform  or  to  assist  in  performing  such  duties,  specifying 
therein  the  grounds  of  such  requisition ;  and  if  such  spiritual  person 
shall  neglect  or  omit  to  make  such  nomination  for  the  space  of  three 
months  after  such  requisition  so  made  as  aforesaid,  it  shall  be  lawful 
for  the  bishop  to  appoint  and  license  a  curate  or  curates,  as  the 
case  shall  appear  to  him  to  require,  with  such  stipend  or  stipends  as 
he  shall  think  fit  to  appoint,  not  exceeding  the  respective  stipends 
allowed  to  curates  by  this  act,  in  the  case  of  non-resident  incum- 
bents, nor,  except  in  the  case  of  negligence,  exceeding  one  half  of 
the  net  annual  value  of  such  benefice ;  aud  such  bishop  shall  cause 
a  copy  of  every  such  requisition,  and  the  evidence  to  found  the 
same,  to  be  forthwith  filed  in  the  registry  of  his  court :  provided 
always,  that  it  shall  be  lawful  for  any  such  spiritual  person  within 
one  month  after  the  service  upon  him  of  sucn  requisition  to  nomi- 
nate a  curate,  or  of  notice  of  any  such  appointment  and  licence  of 
such  curate  or  curates,  to  appeal  to  the  archbishop  of  the  province 
who  shall  approve  or  revoke  such  requisition,  or  confirm  or  annul 
such  appointment,  as  to  him  may  seem  just  and  proper. 

[Sect.  78.  "  That  whenever  the  annual  value  of  any  benefice  the 
incumbent  whereof  was  not  in  possession  at  the  time  of  the  passing 
of  this  act  shall  exceed  five  hundred  pounds,  and  the  population 
thereof  shall  amount  to  three  thousand  persons,  or  though  the 
population  do  not  amount  to  three  thousand  persons,  if  there  be  in 
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the  said  benefice  a  second  church  or  chapel  situated  not  less  than  i  &  s  viet. 
two  miles  from  the  mother  church,  and  with  a  hamlet  or  district  *''^' 
connected  with  it  containing  four  hundred  persons,  it  shall  be  law- 
ful for  the  bishop,  if  be  shall  see  fit,  to  require  the  spiritual  person 
holding  such  benefice,  although  he  shall  be  resident  thereon  or  en- 
gaged m  performing  the  duties  thereof,  to  nominate  a  fit  and  proper 
person  to  be  licensed  as  a  curate,  to  assist  in  performing  the  duties 
of  such  benefice,  and  to  be  paid  by  the  person  holding  the  same ; 
and  if  a  fit  person  shall  not  be  nommated  to  the  bishop  within  three 
months  afler  his  requisition  for  that  purpose  shall  have  been  deli- 
vered to  the  incumbent,  or  lefl  at  his  last  or  usual  place  of  abode, 
it  shall  be  lawful  for  the  bishop  to  appoint  and  license  a  curate, 
with  such  stipend  as  he  shall  think  fit  to  appoint,  not  exceeding  the 
respective  stipends  allowed  to  curates  by  this  act,  nor  in  any  case 
exceeding  one  fiflh  part  of  the  net  annual  value  of  the  benefice : 
provided  always,  that  such  spiritual  person  may,  within  one  month  Appeal. 
afler  service  upon  him  of  such  requisition  to  nominate  a  curate,  or 
of  notice  of  any  such  appointment  of  a  curate,  appeal  to  the  arch* 
bishop  of  the  province,  who  shall  approve  or  revoke  such  requisition, 
or  confirm  or  annul  such  appointment,  as  to  him  may  appear  just 
and  proper. 

rSect.  79.  "  That  in  case  of  a  stipend  being  assigned  by  the  stipend  to 
bishop,  according  to  the  provisions  of  this  act,  to  the  curate  of  any  ^^^  ^^ 
benefice,  the  incumbent  whereof  shall  have  been  duly  found  a  othamii^u 
lunatic,  or  person  of  unsound  mind,  the  committee  of  the  estate  of  ^^^'c* 
any  such  lunatic  or  person  of  unsound  mind,  shall  pay  such  stipend 
to  such  curate  out  of  the  profits  of  the  benefice  which  shall  come 
to  his  hands. 

[Sect.  80.  "  That  it  shall  be  lawful  for  the  bishop,  in  his  dis-  BiAopi  may 
cretion,  to  order  that  there  shall  be  two  full  services,  each  of  such  g"^JJj/]jJ" 
services,  if  the  bishop  shall  so  direct,  to  include  a  sermon  or  lecture  Sandsj*,  in 
on  every  Sunday  throughout  the  year,  or  any  part  thereof,  in  the  ^"■*"  ^"^ 
church  or  chapel  of  every  or  any  benefice  withm  his  diocese,  what- 
ever may  be  the  annual  value  or  the  population  thereof;  and  also 
in  the  church  or  chapel  of  every  parish  or  chapelry,  where  a  bene- 
fice is  composed  of  two  or  more  parishes  or  chapelries,  in  which 
there  shall  be  a  church  or  chapel,  if  the  annual  value  of  the  benefice 
arising  from  the  parish  or  chapelry  shall  amount  to  one  hundred 
and  fifty  pounds,  and  the  population  of  that  parish  or  chapelry  shall 
amount  to  four  hundred  persons:  provided  always,  that  nothing  NoftoaSeei 
herein  contained  shall  be  taken  to  repeal  or  affect  the  provisions  of  »»««PwUion 
an  act  passed  in  the  fifly*eighth  year  of  the  reign  of  his  majesty  as  Geo.  3. 
King  George  the  Third,  intituled,  *  An  Act  for  building  and  pro-  *•  ^•»  ■•  ***• 
moting  the  building  of  additional  Churches  in  populous  Parishes,* 
by  which  the  bishop  of  any  diocese  is  empowered  to  direct  the 
performance  of  a  third  or  additional  service  m  the  several  churches 
or  chapels  within  his  diocese,  under  the  circumstances  therein 
mentioned. 

[Sect.  81 .  "  That  every  bishop  to  whom  any  application  shall  be  ?,"„  "ouJ."*' 
made  for  any  licence  for  a  curate  to  serve  for  any  person  not  duly  neccsMry  to 
residing  upon  his  benefice  shall,  before  he  shall  grant  such  licence,  D\£!^tk>ir** 
require  a  statement  of  all  the  particulars  by  this  act  required  to  be  lo  ^  "»<!«• 
stated  by  any  person  applying  for  a  licence  for  non-residence ;  and  Son  £r «"' 
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in  every  case  in  which  application  shall  be  midc  to  any  iHshop  &n 
a  licence  for  any  stipendiary  curate  to  serve  in  any  beDe6ce,  whether 
the  incumbent  be  resident  or  non-resident,  such  bishop  shall  also 
require  a  declaration  in  writing  to  be  made  and  sabscribed  by  the 
incumbent  and  the  curate,  to  the  purport  and  effect  that  the  one 
bond  fide  intends  to  pay,  and  the  other  bimd  fide  intends  to  receive, 
the  whole  actual  stipend  mentioned  in  such  statement,  without  any 
abatement  in  respect  of  rent  or  consideration  for  the  use  of  the 
glebe  house,  and  without  any  other  deduction  or  reservation  what- 


ever. 
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[Sect.  82.  '*  That  every  curate  obtaining  such  licence  as  albresaid 
shall  pay  to  the  secretary  or  other  proper  officer  of  the  bishop  for 
the  same  the  sum  of  ten  shillings,  over  and  above  any  stamp  duty 
which  may  be  chargeable  thereon,  which  sum  of  ten  shillings  shall 
be  in  lieu  of  all  fees  heretofore  demandable  by  such  secretary  or 
officer  for  such  licence,  or  for  any  certificate  connected  therewith  ; 
and  that  whenever  any  person  shall  be  licensed  to  two  curacies 
within  the  same  diocese  at  the  same  time,  it  shall  be  sufficient  for 
such  person  to  sign  a  declaration  appointed  to  be  signed  by  an  act, 
intituled  *  An  Act  of  Uniformity,'  once  only ;  and  it  shall  be  suffi- 
cient for  such  person  to  produce  one  certificate  only  of  his  having 
so  signed  such  declaration." 

[Sect.  83.  **  That  it  shall  be  lawful  for  the  bishop  of  the  diocese, 
ana  he  is  hereby  required,  subject  to  the  several  provisions  and 
restrictions  in  this  act  contained,  to  appoint  to  every  curate  of  a 
non-resident  incumbent  such  stipend  as  is  specified  in  this  act ;  and 
every  licence  to  be  granted  to  a  stipendiary  curate,  whether  the  in* 
cumbent  of  the  benefice  be  resident  or  non-resident  therecm,  shall 
specify  the  amount  of  the  stipend  to  be  paid  to  the  curate  ;  and  in 
case  anv  difference  shall  arise  between  the  incumbent  of  any  bene- 
fice and  his  curate  touching  such  stipend,  or  the  payment  thereof 
or  of  the  arrears  thereof,  the  bishop,  on  complamt  to  him  made^ 
may  and  shall  summarily  hear  and  determine  the  same,  without 
appeal ;  and  in  case  of  wjlful  neglect  or  refusal  to  pay  such  sti- 
pend, or  the  arrears  thereof,  he  is  hereby  empowered  to  enforce 
payment  of  such  stipend,  or  the  arrears  thereof,  by  monition,  and 
by  sequestration  of  the  profits  of  such  benefice." 

[Sect.  84.  **  That  it  shall  not  be  lawful  for  Uie  bishop  to  appoint 
for  the  curate  of  any  benefice,  to  which  the  spiritual  person  holding 
the  same  was  instituted,  licensed,  or  otherwise  admitted  before  the 
twentieth  day  of  July,  one  thousand  eight  hundred  and  thirteen, 
any  stipend  exceeding  seventy-five  pounds  per  annum^  together 
with  the  use  of  the  house  of  residence,  and  the  gardens  and  stables 
belonging  thereto,  or  a  further  sum  of  fifteen  pounds  in  lieu  of  the 
use  of  the  rectory  or  vicarage  house,  or  other  house  of  residence^ 
in  case  there  shall  be  no  house,  or  it  shall  not  appear  to  the  bishop 
convenient  to  assign  the  house  to  the  curate." 

[Sect.  85.  *'  That  in  every  case  in  which  any  spiritual  person  shall 
have  been,  since  the  twentieth  day  of  July,  one  thousand  eight  hun- 
dred and  thirteen,  or  shall  hereauer  be  instituted,  inducted,  nomi- 
nated, or  appointed  to,  or  otherwise  become  incumbent  of  any  bene- 
fice, and  shall  not  duly  reside  thereon,  the  bishop  shall  appoint  for  the 
curate  licensed  under  the  provisions  of  this  act  to  serve  such  benefice 
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such  stipend  as  is  hereinafter  next  mentioned ;  (that  is  to  say,)  such    i  ^  i  vice 

stipend  shall  in  no  case  he  less  than  eighty  pounds  per  annum,  or      ^  ^^^ 

than  the  annual  value  of  the  henefice,  if  such  value  shall  not  amount 

to  eighty  pounds ;  nor  less  than  one  hundred  pounds  per  annum,  or 

than  the  whole  value,  if  such  value  shall  not  amount  to  one  hundred 

pounds,  in  any  parish  or  place  where  the  population  shall  amount 

to  three  hundred  persons ;  nor  less  than  one  hundred  and  twenty 

pounds  per  annum,  or  than  the  whole  value^  if  such  value  shall  not 

amount  to  one  hundred  and  twenty  pounds,  in  any  parish  or  place 

where  the  population  shall  amount  to  five  hundred  persons  ;  nor 

less  than  one  hundred  and  thirty-five  pounds  per  annum,  or  than 

the  whole  value,  if  such  value  shall  not  amount  to  one  hundred 

and  thirty-five  pounds,  in  any  parish  or  place  where  the  population 

shall  amount  to  seven  hundred  and  fitly  persons ;  nor  less  than 

one  hundred  and  fifty  pounds  per  annum,  or  than  the  whole  value, 

if  such  value  shall  not  amount  to  one  hundred  and  fifty  pounds,  in 

any  parish  or  place  where  the  population  shall  amount  to  one 

thousand  persons." 

[Sect.  86.  *<  That  where  the  annual  value  of  any  such  benefice  Larger  sa- 
shall  exceed  four  hundred  pounds,  it  shall  be  lawful  for  the  bishop  J51*'cai«r*^^ 
to  assign  to  the  curate,  being  resident  within  the  same,  and  serving  or  larger 
no  other  cure,  a  stipend  of  one  hundred  pounds,  notwithstanding  popaiat!Mi. 
the  population  may  not  amount  to  three  hundred  persons ;  and 
that  where  the  annual  value  of  any  such  benefice  shall  exceed  four 
hundred  pounds,  and  the  population  shall  amount  to  five  hundred 
persons,  it  shall  be  lawful  for  the  bishop  to  assign  to  the  curate, 
being  resident  within  the  same,  and  serving  no  other  cure,  any 
larger  stipend,  so  that  the  same  shall  not  exceed  by  more  than  fifty 
pounds  per  annum  the  amount  of  the  stipend  hereinbefore  required 
to  be  assigned  to  any  such  curate ;  and  that  where  the  population  Bishop  may 
of  any  such  benefice  shall  exceed  two  thousand  persons,  it  shall  be  squire  Two 
lawful  for  the  bishop  to  require  the  incumbent  thereof  to  nominate    ""  *** 
to  him  two  persons  to  be  licensed  as  curates ;  and  if  such  spiritual 
person  shall  neglect  or  omit  to  make  such  nomination  for  the  space 
of  three  months  after  such  requisition  so  made  as  aforesaid,  it  shall 
be  lawful  for  the  bishop  to  appoint  and  license  two  curates  or  a 
second  curate,  and  in  all  and  every  of  such  cases  to  assign  to  each 
curate  so  nominated  or  appointed  such  stipend  as  he  shall  think  fit, 
not  exceeding  together  the  highest  rate  of  stipend  allowed  by  this 
act  in  the  case  of  one  such  curate,  except  in  cases  where  the  in- 
cumbent shall  consent  to  a  larger  stipend :  Provided  always,  that  AppcaL 
such  incumbent  may  within  one  month  after  service  upon  him  of 
such  requisition,  or  of  notice  of  any  such  appointment  of  two 
curates  or  a  second  curate,  appeal  to  the  archbishop  of  the  pro- 
vince, who  shall  approve  or  revoke  such  requisition  or  confirm  or 
annul  such  appointment,  as  to  him  may  appear  just  and  proper." 

[Sect.  87.  **  That  in  every  case  in  which  the  bishop  shall  be  Smaner 
satisfied  that  any  spiritual  person  holding  any  benefice  within  his  f^^in**'  *" 
diocese  is  non-resident,  or  has  become  incapable  of  performing  the  Caies. 
duties  thereof  from  age,  sickness,  or  other  unavoidable  cause,  and 
that,  from  these  or  from  any  other  special  and  peculiar  circum-      ^ 
stances,  great  hardship  or  inconvenience  would  arise  if  the  full 
stipend  specified  in  this  act  should  be  allowed  to  the  curate  of  such 
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benefice,  it  shall  be  lawful  for  such  bishop,  with  the  coMent  of  the 
archbishop  of  the  province,  to  be  signified  in  writing  wBidei 
hand  of  tne  said  archbishop  upon  the  licenee  to  be  granted  to 
curate,  to  assign  to  the  curate  such  stipend  less  than  the  fbU  amonnl 
in  this  act  specified  as  shall  appear  to  him  jost  and  reasonable: 
Provided  always,  that  in  the  licence  granted  in  everr  sadi  case  it 
shall  be  stated  that  for  special  reasons  the  bishop  hatfa  not  thought 

f  roper  to  assign  to  the  curate  the  full  stipend  required  bv  this  act : 
'rovided  also,  that  such  special  reasons  shall  be  entered  luDj  in  a 
separate  book  to  be  kept  for  that  purpose,  and  to  be  deposited  in 
the  reffistry  of  the  diocese,  which  book  shall  be  open  to  inspection 
with  the  leave  of  the  bishop,  as  in  the  cases  of  application  ibr 
licences  for  non-residence." 

[Sect.  88.  '*  That  if  any  incumbent  of  two  benefices,  residing 
bond  fide  in  different  proportions  of  erery  year  on  one  or  other  <» 
such  benefices  the  full  period  specified  by  this  act,  shall  employ  a 
curate  to  perform  ecclesiastical  duty  interchangeably  from  time  to 
time  upon  such  of  the  benefices  from  which  he  shall  be  absent 
durinff  his  own  actual  residence  upon  the  other  thereof,  it  shall  be 
lawful  for  the  bishop  to  assign  to  such  curate  any  stipend  not  ex- 
ceeding such  stipend  as  would  be  allowed  under  this  act  for  the 
larger  of  such  benefices,  nor  less  than  would  be  allowed  for  the 
smaller,  as  to  the  bishop  shall  under  all  the  circnmstances  appear 
just  and  reasonable :  Provided  always,  that  if  any  such  incumbent 
shall  employ  a  curate  or  curates  for  the  whole  year  upon  each  of 
such  benefices,  such  incumbent  so  residing  bond  fide  as  aforesaid, 
in  such  case  it  shall  be  lawful  for  the  bishop  to  assign  to  either  or 
each  of  such  curates  any  such  stipend  less  than  the  amount  ape* 
cified  in  this  act  as  he  shall  think  fit." 

[Sect  89.  **  That  in  every  case  where  the  bishop  shall  find  it 
necessary  or  expedient  for  obtaining  the  proper  performance  of 
ecclesiastical  duties  to  license  any  spiritual  person  holding  any  be- 
nefice to  serve  as  curate  of  any  adjoining  or  other  parish  or  place, 
it  shall  be  lawful  for  such  bishop,  if  he  shall  think  fit,  to  assign  to 
such  person  so  licensed  a  stipend  less  bv  a  sum  not  exceeding 
thirty  pounds  per  annum  than  the  stipend  which  in  the  several  cases 
in  this  act  specified  the  bishop  is  required  to  assign  ;  and  in  every 
case  where  the  bishop  shall  find  it  necessary  or  expedient  to  license 
the  same  person  to  serve  as  curate  for  two  parishes  or  places,  it 
shall  be  lawful  for  such  bishop,  if  he  shall  think  fit,  to  direct  diat 
during  such  time  as  such  curate  shall  serve  the  churches  or  chapels 
of  such  two  parishes  or  places  the  stipend  to  be  received  by  him 
for  serving  each  of  the  said  churches  or  chapels  shall  be  less  by  a 
sum  not  exceeding  thirty  pounds  per  annum  than  the  stipend  which 
in  the  several  cases  hereinbefore  specified  the  bishop  is  required  by 
this  act  to  assign." 

[Sect.  90.  '*  That  all  agreements  made  or  to  be  made  between 
persons  holding  benefices  and  their  curates,  in  fraud  or  derogation 
of  the  provisions  of  this  act,  and  all  agreements  whereby  any  curate 
shall  undertake  or  in  any  manner  bind  himself  to  accept  or  be  con- 
tent with  any  stipend  less  than  that  which  shall  be  assigned  by  his 
licence,  shall  be  void  to  all  intents  and  purposes,  and  shall  not  be 
pleaded  or  given  in  evidence  in  any  court  of  law  or  equity ;  and, 
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notwithstanding  the  pa3rinent  and  acceptance,  in  pursuance  of  any  i  *  t  vkt 
such  agreement,  of  any  sum  less  than  that  assigned  by  the  licence,  •***^ 
or  any  receipt,  discharge,  or  acquittance  that  may  be  given  for  the 
same,  the  curate  and  his  personal  representatives  shall  be  and 
remain  entitled  to  the  full  amount  of  the  stipend  asugned  by  his 
licence ;  and  the  payment  of  so  much  thereoi  as  shall  be  proved 
to  the  satisfaction  of  the  bishop  to  remain  unpaid  shall,  together 
with  full  costs  of  recovering  the  same  as  between  proctor  and  client, 
be  enforced  by  monition,  and  by  sequestration  of  the  profits  of  the 
benefice,  to  be  issued  by  the  bishop  for  that  purpose  on  application 
made  by  the  curate  or  his  representatives  \  provided  that  such 
application  shall  in  every  such  case  be  made  to  the  bishop  within 
twelve  months  after  such  curate  shall  have  quitted  his  curacy,  or 
have  died." 

[Sect.  91.  "  That  in  every  case  in  which  the  bishop  shall  assign  Corate'tsu- 
to  any  curate  a  stipend  equd  to  the  whole  annual  value  of  the  [^e  yJiae  or 
benefice  in  which  he  is  licensed  to  serve,  such  stipend  shall  be  sub-  the  BeneSce, 
ject  to  deduction  in  respect  to  all  such  charges  and  outgoings  as  ch^et.**' 
may  legally  affect  the  value  of  such  benefice,  and  to  any  loss  or 
diminution  which  may  lessen  such  value,  without  the  wilful  default 
or  neglect  of  the  spiritual  person  holding  the  benefice." 

[Sect.  92.  "  That  in  every  such  case  as  last  aforesaid  it  shall  be  Bitbop  may 
lawful  for  the  bishop,  upon  the  application  of  the  spiritual  person  S||^7to  dtS^"* 
holding  the  benefice,  to  allow  such  spiritual  person  to  retain  in  each  <iiict  from 
year  so  much  money,  not  exceeding  in  any  case  one- fourth  part  of  ^xXpitdtot 
the  annual  value,  as  shall  have  been  actually  expended  during  the  ^P*|T*y' 
year  in  the  repair  of  the  chancel  and  of  the  house  of  residence  am^,  ib 
and  premises  and  appurtenances  thereto  belonging,  in  respect  of  ceruinUMM. 
which  such  spiritual  person,  or  his  executors  or  administrators, 
would  be  liable  for  dilapidations  to  the  successor ;  and  it  shall  also 
be  lawful  for  the  bishop  in  like  manner  to  allow  any  spiritual  per- 
son holding  any  benefice  the  annual  value  whereof  shall  not  exceed 
one  hundred  and  fifty  pounds  to  deduct  from  the  stipend  assigned 
to  the  curate  in  eacn  year  so  much  money  as  sluill  have  been  ac- 
tually expended  in  such  repairs  above  the  amount  of  the  surplus 
remaining  of  such  value  after  payment  of  such  stipend ;  provided 
that  the  sum  so  deducted,  after  laying  out  such  surplus,  shall  not 
in  any  year  exceed  one-fourth  part  of  such  stipend." 

[Sect.  93.  *'  That  it  shall  be  lawful  for  the  bishop  who  shall  conie  di- 
have  granted  any  licence  to  any  curate  to  serve  in  any  benefice  the  l|cied  to  r«- 
incumbent  whereof  is  not  resident  for  four  months  in  each  year,  Moaco   "' 
and  who  shall  have  required  such  curate  to  reside  in  the  house  of  ^^;  {J^^^ 
residence  belonging  to  the  benefice,  to  assign  to  such  curate  such  r«*ideiic«  or 
house  of  residence,  together  with  the  offices,  stables,  gardens,  and  ^aj  barr* 
appurtenances  thereto   belonging,  or  any  part  or  parts  thereof,  ccruin  Por-  * 
without  payment  of  any  rent,  and  also  to  assign  any  portion  of  glebe  aMigncdu»'^ 
land  adjacent  to  the  house,  and  not  exceeding  four  statute  acres,  ^J^ 
at  such  rent  as  shall  be  fixed  by  the  archdeacon  of  the  archdeaconry,     ^^^ 
or  by  the  rural  dean,  if  any,  of  the  deanery,  or  district  within  whidi 
the  benefice  is  situate,  and  one  neighbouring  incumbent,  and  ap- 
proved of  by  the  bishop,  during  the  time  of  such  curate's  serving  the 
cure,  or  during  the  non-residence  of  the  incumbent  of  such  bene- 
fice ;  and  it  shall  be  lawful  for  the  bishop  making  any  such  assign- 
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I  Set  Vice,  ment  to  any  curate  to  sequester  the  profits  of  the  benefice  in  any 

— tJ^ case  in  which  possession  of  the  premises  so  assigned  shall  not  be 

given  up  to  the  curate,  and  until  such  possession  shall  be  giTen, 
and  to  direct  the  application  of  the  profits  arising  from  snch 
sequestration  as  is  herembefbre  directed  m  the  case  of  sequestratioQ 
for  non-residence,  or  to  remit  the  same  or  any  part  tbereof,  as  tbe 
bishop  shall  in  his  discretion  think  fit.*' 
Caretet  to  [Sect  94.  **  That  in  every  case  where  the  bishop  shall  assign  to 

llraoue?  ^  ^^^  curate  licensed  to  serve  in  any  benefice  a  stipend  not  less  than 
HoQses  in  the  wholc  valuc  of  the  same,  and  shall  in  addition  to  such  stipend 
ceruin  aaet.  dj^gct  that  such  curate  shall  reside  in  the  house  of  residence  be- 
longing to  such  benefice,  such  curate  shall  be  liable  during  the  time 
of  his  serving  such  cure  to  the  same  taxes  and  parochial  rates  and 
assessments,  in  respect  of  such  house,  premises,  and  appurtenances 
thereto  belonging,  as  if  he  had  been  incumbent  of  the  benefice: 
Provided  always,  that  in  every  other  case  in  which  the  curate  shall 
so  reside  by  direction  of  the  bishop  it  shall  be  lawful  for  snch 
bishop,  if  he  shall  think  fit,  to  order  that  the  incumbent  shall  pay 
to  the  curate  all  or  any  part  of  such  sums  as  he  may  have  been 
required  to  pay  and  shall  have  actually  paid  within  one  year  ending 
at  Michaelmas  day  next  preceding  the  date  of  such  order  for  any 
such  taxes,  parochial  rates,  or  assessments  as  shall  become  due  at 
any  time  afler  the  passing  of  this  act,  and  the  bishop  may,  if  neces- 
sary, enforce  payment  thereof  by  monition,  and  sequestration  of  the 
profits  of  such  benefice." 
^ait*Car«  [Sect.  95.  "  That  every  curate  shall  quit  and  give  up  the  cure  of 

upon  having  any  benefice  which  shall  become  vacant  upon  having  six  weeks* 
Noikl'rroni  ^^^^^^  ^^^^  ^^^  Spiritual  person  admitted,  collated,  instituted,  or 
new  incnm-  Hceused  to  such  benefice,  provided  such  notice  shall  be  given 
■hTMonthr  within  six  months  from  the  time  of  such  admission,  collation, 
after  hit  Ad-  institution,  or  licence ;  and  that  in  all  other  cases  it  shall  be  lawfVd 
in  mher  ^OT  the  iucumbcnt  of  any  benefice,  whether  resident  or  non-resident 
S?T  ^IS?"  ^^^''con,  having  first  obtained  the  permission  of  the  bishop  of  the 
Bitbop'a  diocese,  to  be  signified  by  writing  under  his  hand,  to  require  any 
may*(iiipMl  ^"^  ^'  more  of  his  curates,  who  afler  the  passing  of  this  act  shall 
•CM  Corate  be  licensed  to  any  curacy,  to  quit  and  give  up  his  curacy  upon  six 
aiz^Monrht'  months'  uoticc  thereof  given  to  the  curate,  who  shall  thereupon  quit 
Notice.  the  same  according  to  such  notice:     Provided  always  that  any 

AppeaU         incumbent  resident  on  his  benefice,  or  not  resident  but  desiring  to 
reside  on  his  benefice,  may,  within  one  month  afler  refusal  of  such 
permission  as  aforesaid  by  the  bishop,  appeal  to  the  archbishop  of 
the  province,  who  shall  either  confirm  such  refusal  or  grant  snch 
permission  as  to  him  may  seem  just  and  proper." 
Cortte  peace-       [Sect.  96.  "  That  every  curate  who  shall  reside  in  the  house  of 
UTer  op^Doa-   residence  of  any  benefice  which  shall  become  vacant  shall  peaceably 
H?oM SfRe-  ^^^^^^"^  "P  possession  thereof,  with  the  appurtenances,  upon  having 
aidence^ith-  six  weeks'  noticc  from  the  spiritual  person  admitted,  collated,  insti- 
Lner*Ncrtr©B"  ^**'®^»  ®^  licensed  to  such  benefice,  provided  such  notice  be  given 
or  pay  40«. '  within   six  months  from   the  time   of  such  admission,  collation, 
p«r  i>«y*        institution,  or  licence ;  and  that  in  all  other  cases  it  shall  be  lawful 
for  the  incumbent  of  any  benefice,  with  the  permission  signified  in 
writing  under  the  hand  of  the  bishop  of  the  diocese,  or  for  such 
bishop,  at  any  time,  upon  six  months'  notice  in  writing,  to  direct  any 
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curate  to  deliver  up  the  house  of  residence,  and  the  offices,  stables,  i  &  s  vtct. 
gardens,  and  appurtenances  thereto  belonging,  and  such  portion  of  ^  ^^' 
the  glebe  land  as  shall  have  been  assigned  to  such  curate,  and  such 
curate  shall  thereupon  peaceably  deliver  up  the  possession  of  the 
premises  pursuant  to  such  notice ;  and  if  any  curate  shall  refuse  to 
deliver  up  such  premises  in  any  or  either  of  the  cases  aforesaid  he 
shall  pay  to  the  spiritual  person  holding  the  benefice  the  sum  of 
forty  shilling  for  every  day  of  wrongful  possession  after  the  service 
of  such  notice.** 

[Sect.  97.  ''  That  no  curate  shall  quit  any  curacy  to  which  he  Conte  uot  to 
shall  be  licensed  until  after  three  months'  notice  of  his  intention  2liiiimi"Mhree 
given  to  the  incumbent  of  the  benefice  and  to  the  bishop,  unless  Momhf'  No- 
with  the  consent  of  the  bishop,  to  be  signified  in  writing  under  his  cnmbcnt'aDd 
hand,  upon  pain  of  paying  to  the  incumbent  a  sum  not  exceeding  Bishop,  an- 
the  amount  of  his  stipend  for  six  months,  at  the  discretion  of  the  naUy. 
bishop,  such  sum  to  be  specified  in  writing  under  the  hand  of  the 
bishop,  which  sum  may  in  such  case  be  retained  out  of  the  stipend 
if  the  same  or  any  part  thereof  shall  remain  unpaid,  or,  if  the  same 
cannot  be  retained  out  of  the  stipend,  may  be  recovered  by  the 
spiritual  person  holding  the  benefice  by  action  of  debt.'* 

[Sect.  98.  "  That  it  shall  be  lawful  for  the  bishop  to  license  any  Bishop  may 
curate  who  is  or  shall  be  actually  employed  by  any  non-resident  US^^mpioy 
incumbent  of  any  benefice  within  his  diocese  although  no  express  withuai  No. 
nomination  of  such  curate  shall  have  been  made  to  such  bishop  by  ^f  **^ny'  u- 
the  incumbent ;  and  that  the  bishop  shall  have  power,  after  having  cence,  and 
given  to  the  curate  sufficient  opportunity  of  showing  reason  to  the  conite^  mL 
contrary,  to  revoke,  summarily  and  without  further  process,  any  J«cno  Ap- 
licence  granted  to  any  curate,  and  to  remove  such  curate,  for  any  S^dibbhop. 
cause  which  shall  appear  to  such  bishop  to  be  good  and  reasonable : 
Provided  always,  that  any  such  curate  may,  within  one  month  after 
service  upon  him  of  such  revocation,  appeal  to  the  archbishop  of 
the  province,  who  shall  confirm  or  annul  such  revocation  as  to  him 
shall  appear  just  and  proper." 

[Sect.  99.  **  That  in  every  case  in  which  a  benefice  shall  be  Bishop  may 
under  sequestration,  except  for  the  purpose  of  providing  a  house  JJi^'S  S" 
of  residence  as  aforesaid,  it  shall  be  lawful  to  the  bishop  and  he  is  Mqacstered 
hereby  required,  if  the  incumbent  shall  not  perform  the  duties  of  ^•"•***^ 
the  said  benefice,  to  appoint  and  license  a  curate  or  curates  thereto, 
and  to  assign  to  him  or  them  a  stipend  or  stipends,  not  exceeding, 
in  the  case  of  any  one  such  curate,  the  highest  rate  of  stipend 
allowed  by  this  act,  nor,  where  more  than  one  curate  is  appointed, 
a  stipend  exceeding  one  hundred  pounds  to  more  than  one  such 
curate,  such  stipend  or  stipends  to  be  paid  by  the  sequestrator  of 
such  benefice  out  of  the  profits  thereof:  Provided  always,  that  not 
more  than  one  curate  shall  be  appointed  to  any  such  benefice  in 
any  case  in  which  there  is  not  more  than  one  church,  or  the  popu- 
lation does  not  exceed  two  thousand  persons." 

[^Sect.  100.  **  That  upon  the  avoidance  of  any  benefice,  by  death.  Stipend  or 
resignation,  or  otherwise,  the  sequestrator  appointed  by  the  bishop  ^qu'eJ,ei!«i 
shall,  out  of  the  profits  thereof  which  shall  come  to  his  hands,  pay  Benefice  to 
to  the  curate  or  curates  appointed  by  such  bishop  to  perform  the  seqaestrafor. 
ecclesiastical  duties  of  such  benefice  during  the  vacancy  thereof, 
such  stipend  or  stipends  as  shall  be  ordered  to  be  paid  to  him  or 
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diem  by  such  bishc^  not  exceeding  the  respective  stipencls  alkmed 
by  this  act,  and  in  proportion  only  to  the  time  of  such  ▼acancr.'* 

[Sect.  101.  **  That  if  the  profits  of  such  benefice  which  shall  have 
come  to  the  hands  of  such  sequestrator  during  the  vacancy  thereof 
shall  not  be  sufficient  to  pay  such  stipend,  the  same,  or  so  mucfa 
thereof  as  shall  remain  unpaid,  shall  be  paid  to  such  curate  by  the 
succeeding  incumbent  of  such  benefice  out  of  the  profits  thereof; 
and  such  bishop  is  hereby  empowered  and  required,  if  necessary, 
to  enforce  payment  of  the  same  by  monition,  and  by  sequestration 
of  the  profits  of  such  benefice.*' 


Who  10  bo 
considered 
Patron. 


How  cooicnt 
of  Pmron  to 
be  tealified, 
where  Pa- 
tronage in 
the  Crown. 


How  where 
Patron  U  an 
incapacitated 
PcrwHi. 


7.  Sow  Patrons  and  Crown  are  affected  by  this  Act, 

[Sect.  1 25,  "  That  in  every  case  in  which  the  consent  of,  or  the 
execution  of  any  deed  or  deeds,  instrument  or  instruments  by,  the 
patron  of  any  cathedral  preferment,  or  of  any  benefice,  sinecure, 
rectory,  or  vicarage,  or  the  owner  or  impropriator  of  any  lands, 
tithes,  tenements,  or  hereditaments,  is  required  for  carrying  into 
effect  any  of  the  purposes  of  this  act,  and  also  in  every  case  in 
which  it  may  be  necessary  to  give  any  notice  to  any  such  patron 
for  any  of  the  said  purposes,  the  consent  of  execution  by  or  notice 
to  the  patron  or  person  entitled  to  make  donation  or  present  or 
nominate  to  such  cathedral  preferment,  benefice,  sinecure,  rectory, 
or  vicarage,  in  case  the  same  were  then  vacant,  or  the  person  or 
persons  who  shall  be  in  the  actual  possession,  receipt,  or  perception 
of  the  rents,  proceeds,  or  profits  of  such  lands,  tithes,  tenements, 
or  hereditaments  for  an  estate  or  interest  not  less  than  an  estate  for 
life,  shall  respectively  be  sufficient.*' 

[Sect.  126.  "  That  in  any  case  in  which  the  consent  of  the 
patron  of  any  benefice  shall  be  required  to  the  exercise  of  any 
power  given  by  this  act,  or  in  which  any  notice  shall  be  required 
by  this  act  to  be  given  to  the  patron  of  any  benefice,  and  the 
patronage  of  such  benefice  shall  be  in  the  crown,  the  consent  of  the 
crown  to  the  exercise  of  such  power  shall  be  testified  and  such 
notice  shall  be  given  respectively  in  the  manner  hereinafter  men- 
tioned ;  (that  is  to  say,)  if  such  benefice  shall  be  above  the  yearly 
value  of  twenty  pounds  in  the  Queen's  books,  the  instrument  by 
which  the  power  shall  be  exercised  shall  be  executed  by  and  any 
such  notice  shall  be  given  to  the  lord  high  treasurer  or  first  lord 
commissioner  of  the  treasury  for  the  time  being ;  and  if  such  bene- 
fice shall  not  exceed  the  yearly  value  of  twenty  pounds  in  the 
Queen's  books,  such  instrument  shall  be  executed  by  and  any  such 
notice  shall  be  given  to  the  lord  hish  chancellor,  lord  keeper  or 
lords  commissioners  of  the  great  sead,  for  the  time  being ;  and  if 
such  benefice  shall  be  within  the  patronage  of  the  crown  in  right  of 
the  duchy  of  Lancaster,  such  instrument  shall  be  executed  by  and 
any  such  notice  shall  be  given  to  the  chancellor  of  the  said  duchy 
for  the  time  being ;  and  the  execution  of  such  instrument  by  and 
any  such  notice  given  to  such  person  or  persons  shall  be  deemed 
and  taken  for  the  purposes  of  this  act  to  be  an  execution  by  and  a 
sufficient  notice  to  the  patron  of  the  benefice." 

[Sect.  127.  *'  That  in  any  case  in  which  the  consent  of  the 
patron  of  any  benefice  shall  be  required  to  the  exercise  of  any 
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power  given  by  this  act,  and  the  patron  of  such  benefice  ahatt  be  i  &  s  Viet. 
a  minor,  idiot,  lunatic,  or  feme  covert,  it  shall  be  lawful  for  the  *''^ 
guardian  or  guardians,  committee  or  committees,  or  husband  of 
such  patron  (but  in  case  of  a  feme  covert  with  her  consent  in 
writing)  to  execute  the  instrument  by  which  such  power  shall  be 
exercised  in  testimony  of  the  consent  of  such  patron  j  and  such 
execution  shall  for  the  purposes  of  this  act  be  deemed  and  taken 
to  be  an  execution  by  the  patron  of  the  benefice." 

[Sect.  128.  '*  That  in  any  case  in  which  the  consent  of  the  patron  How  «ii«rt 
of  any  benefice  shall  be  required  to  the  exercise  of  any  power  fJi^JSTto** 
given  by  this  act,  or  in  which  any  notice  shall  be  required  by  this  the  D«c^  at 
act  to  be  given  to  the  patron  of  any  benefice,  and  the  advowson  ^^"^■*'' 
and  right  of  patronage  of  such  benefice  shall  be  part  of  the  posses- 
sions of  the  duchy  of  Cornwall,  the  consent  of  the  patron  of  such 
benefice  to  the  exercise  of  such  power  shall  be  testified  and  such 
notice  shall  be  given  respectively  in  the  manner  hereinafter  men- 
tioned ;  (that  is  to  say,)  the  instrument  by  which  the  power  shall 
be  exercised  shall  be  executed  by  and  any  such  notice  shall  be 
given  to  the  duke  of  Cornwall  for  the  time  being,  if  of  full  age, 
but  if  such  benefice  shall  be  within  the  patronage  of  the  crown  in 
right  of  the  duchy  of  Cornwall,  such  instrument  shall  be  executed 
by  and  any  such  notice  shall  be  given  to  the  same  person  or  persona 
who  is  or  are  by  this  act  authorized  to  testify  the  consent  of  the 
crown  to  the  exercise  of  any  power  given  by  this  act  in  respect  of 
any  benefice  in  the  patronage  of  the  crown ;  and  the  execution  of 
such  instrument  by  and  any  such  notice  given  to  such  person  or 
persons  shall  be  deemed  and  taken  for  the  purposes  of  this  act  to 
be  an  execution  by  and  a  sufficient  notice  to  the  patron  of  the 
benefice." 


[[8.  Fees  far  Licences,  S^c. 

[Sect.  102.  "  And  be  it  enacted,  that  every  Ushop  who  shall  Ueencet  to 
grant  or  revoke  any  licence  to  any  curate  under  this  act  shall  cause  r^to^Uom 
a  copy  of  such  licence  or  revocation  to  be  entered  in  the  registry  ^*'!^'/^  ^ 
of  the  diocese  ;  and  an  alphabetical  list  of  such  licences  and  revo«  nJ^stry  or  * 
cations  shall  be  made  out  by  the  registrar  of  each  diocese,  and  en-  ^^  Dioccte. 
tered  in  a  book,  and  kept  lor  tlie  inspection  of  all  persons,  upon 
payment  of  three  shillings,  and  no  more  ;  and  a  copy  of  every  such 
licence  and  revocation  shall  be  transmitted  by  the  said,  registrar  to  the 
churchwardens  or  chapel  wardens  of  the  parish,  township,  or  place 
to  which  the  same  relates,  within  one  month  after  the  grant  otsuch 
licence  or  revocation  thereof,  to  be  by  them  deposited  in  the  parish 
chest :  provided  always,  that  every  such  registrar  shall  for  every 
such  copy  transmitted  to  such  churchwardens  or  chapelwardens  as 
aforesaid  be  entitled  to  demand  and  receive  finom  tne  incumbent 
of  such  benefice  a  fee  of  three  shillings,  and  no  more :  provided 
also,  that  in  case  the  archbishop  shall,  on  appeal  to  him,  annul  the 
revocation  of  any  such  licence,  the  bishop  by  whom  such  revocation 
shall  have  been  made  shall,  immediately  on  receiving  notice  from 
the  archbishop  that  he  had  annulled  the  same,  make  such  or  the 
like  order  as  is  hereinbefore  directed  to  be  made  on  the  revocation 
of  a  licence  for  non*residenee  being  annulled,  which  order  shall  be 
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binding  on  the  registrar  and  churchwardens 
the  same  shall  be  addressed." 


respectively  to  wooni 


Tablet  of 
Feei  to  be 
taken  by 
Oihccrt  with 
reipcct  to 
ArlmlMloni 


be  FAia« 
bliihcd. 


[[Sections  103,  104  and  105  relate  to  Welsh 

title  maltfiio). 

[Sect.  131.  *'  That  the  archbishop  of  Canterbury,  the  lord  high 
chancellor,  and  the  archbishop  of  York,  with  the  assistance  of  the 
vicars-general  of  the  said  two  archbishops,  and  of  one  of  the  roasters 
of  the  High  Court  of  Chancery,  to  be  selected  for  that  purpose  by 
iTy  w'boro"o  ^^^  lo^^  ^»g^  chancellor,  shall  ordain  and  establish  ubles  of  fees, 
and  shall  have  power  from  time  to  time  to  amend  or  alter  such 
tables  of  fees,  to  be  taken  in  respect  of  donation,  presentation, 
nomination,  collation,  institution,  installation,  induction,  or  licence, 
or  any  instrument,  matter,  or  thing  connected  with  the  admissioo 
of  any  spiritual  person  to  any  cathedral  preferment  or  any  benefice 
throughout  England  and  Wales,  by  any  officer,  secretary,  derk,  or 
minister  to  whom  belong  the  duties  of  preparing,  sealing,  transacting 
or  doing  any  of  such  instruments,  matters,  and  things ;  and  before 
the  fees  contained  in  such  tables  or  such  amended  tables  shall  be 
demanded,  taken,  or  received  by  any  of  the  said  persons,  such 
tables  or  amended  tables  shall  be  submitted  to  her  Majesty's  privy 
council,  who  may  disallow  the  same  or  any  part  thereof;  and  notice 
shall  be  given  in  the  London  Gazette,  of  such  submission  to  the 
privy  council ;  and  if  within  the  space  of  three  months  from  the 
time  of  giving  such  notice  the  same  shall  not  be  disallowed,  such 
fees,  or  such  parts  thereof  as  shall  not  be  disallowed,  shall  from 
and  after  the  expiration  of  the  said  three  months  be  deemed  and 
taken  to  be  lawriil  fees,  and  thenceforward  such  fees,  and  none 
others,  save  only  such  as  may  be  altered  or  subsequently  ordained, 
as  before  provided,  shall  be  demanded,  taken,  or  received  by  any  of 
such  officers,  secretaries,  clerks,  or  ministers  respectively,  under 
any  colour  or  pretence  whatsoever :  provided  always,  that  the  said 
persons  shall  not  ordain  or  establish  any  fees  exceeding  the  fee 
which  for  the  twenty  years  next  preceding  the  passing  of  this  act 
shall  have  been  usually  taken  for  or  in  respect  of  the  same  instru- 
ment, matter,  or  thing,  in  case  of  admission  to  any  cathedral  pre- 
ferment or  any  benefice  within  the  diocese  of  London ;  provided 
also,  that  the  said  persons  shall  have  power  to  ordain  graduated 
scales  of  fees  in  respect  of  benefices  below  the  yearly  value  of  five 
hundred  pounds." 

[^See  ante,  under  "6.  Curates  of  Non-Residents**  the 
curate's  fee  for  licence. — Ed.] 


Reiidence  of 
Bicbopi. 


III.  Residence  of  Bishops. 

Bishops,  (as  was  observed  before),  are  not  punishable  by 
the  statute  of  the  21  Hen.  8,  for  non-residence  upon  their 
bishoprics;  but  although  an  archbishop  or  bishop  be  not  tied 
to  be  resident  upon  his  bishopric  by  the  statutes,  yet  tbey  are 
thereto  obliged  by  the  ecclesiastical  law,  and  may  be  compelled 
to  keep  residence  by  ecclesiastical  censures  {p), 

(o)  [And  tide  VetlfCre,  vd.  i.  p.  156.]        (p)  Wats.  c.  37. 
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Thus,  by  a  constitution  of  Archbishop  Langton,  '^  Bishops 
shall  be  careful  to  reside  in  their  cathedrals  on  some  of  the 
greater  feasts,  and  at  least  in  some  part  of  Lent,  as  they  shall 
see  to  be  expedient  for  the  welfare  of  their  souls  {qy* 

And  by  a  constitution  of  Otho,  '*  What  is  incumbent  upon 
the  venerable  fathers  the  archbishops  and  bishops  by  their 
office  to  be  done,  their  name  of  dignity,  which  is  that  of  bishop 
(episcopvs),  or  superintendent,  evidently  expresseth.  For  it 
properly  concerns  them  (according  to  the  gospel  expression) 
to  watch  over  their  flock  by  night.  And  since  they  ought  to 
be  a  pattern  by  which  they  who  are  subject  to  them  ought  to 
reform  themselves,  whrch  cannot  be  done  unless  they  show 
them  an  example,  we  exhort  them  in  the  Lord,  and  admonish 
them,  that  residing  at  their  cathedral  churches,  they  celebrate 
proper  masses  on  the  principal  feast-days,  and  in  Lent,  and  in 
Advent.  And  they  shall  go  about  their  dioceses  at  proper 
seasons,  correcting  and  reforming  their  churches,  consecrating 
and  sowing  the  word  of  life  in  the  Lord's  field.  For  the  bet- 
ter performance  of  all  which,  they  shall  twice  in  the  year,  to 
wit,  in  Advent  and  in  Lent,  cause  to  be  read  unto  them  the 
profession  which  they  made  at  their  consecration  (r)." 

And  by  a  constitution  of  Othobon, ''  Although  bishops  know 
themselves  bound  as  well  by  divine  as  ecclesiastical  precepts  to 
personal  residence  with  the  flock  of  God  committed  to  them, 
yet  because  there  are  some  who  do  not  seem  to  attend  here- 
unto, therefore  we,  pursuing  the  monition  of  Otho  the  legate, 
do  earnestly  exhort  them  in  the  Lord,  and  admonish  them  in 
virtue  of  their  holy  obedience,  and  under  attestation  of  the 
divine  judgments,  that  out  of  care  to  their  flock,  and  for  the 
solace  of  the  churches  espoused  to  them,  they  be  duly  present, 
especially  on  solemn  days  in  Lent  and  in  Advent,  unless  their 
absence  on  such  days  shall  be  required  for  just  cause  by  their 
superiors  (5)." 

IV.  Residence  of  Deans  and  Canons. 

Can.  42.  '^  Every  dean,  master,  or  warden,  or  chief  governor  or  OesBi. 
of  any  cathedral  or  collegiate  church,  shall  be  resident  in  the 
same  fourscore  and  ten  days  conjunctim  or  divisim  in  every 
year  at  the  least,  and  then  shall  continue  there  in  preaching 
the  word  of  God,  and  keeping  good  hospitality ;  except  he 
shall  be  otherwise  let  with  weighty  and  urgent  causes  to  be 
approved  by  the  bishop  of  the  diocese,  or  in  any  other  lawful 
sort  dispensed  with." 

To  be  approved  by  the  JBiskop.l — By  the  ancient  canon  law, 
personal  attendance  on  the  bishop,  or  study  in  the  university,' 
was  a  just  cause  of  non-residence;  and,  as  such,  notwith- 

(q)  Lind.  130.  (r)  AthoD,  55.  (s)  Athon,  118. 
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standing  the  non-residence^  entitled  them  to  all  profits,  ezeepC 
quotidians  (t). 

Cao.  44.  ''  No  prebendaries  nor  canons  in  cathedral  or  col- 
legiate churches,  having  one  or  more  benefices  with  cure,  (and 
not  being  residentiaries  in  the  same  cathedral  or  collegiate 
churches),  shall,  under  colour  of  their  said  prebends,  absent 
themselves  fi'om  their  benefices  with  cure  above  the  space  of 
one  month  in  the  year,  unless  it  be  for  some  urgent  cause,  and 
certain  time  to  be  allowed  by  the  bishop  of  the  diocese.  And 
such  of  the  said  canons  and  prebendaries,  as  by  the  ordinances 
of  the  cathedral  or  collegiate  churches  do  stand  bound  to  be 
resident  in  the  same,  shall  so  among  themselves  sort  and  pro- 
portion the  times  of  the  year,  concerning  residence  to  be  kept  in 
the  said  churches,  as  that  some  of  them  always  shall  be  per- 
sonally resident  there ;  and  all  those  who  be,  or  shall  be  resi- 
dentiaries in  any  cathedral  or  collegiate  church,  shall,  after 
the  days  of  their  residency  appointed  by  their  local  statutes  or 
custom  expired,  presently  repair  to  their  benefices,  or  some  one 
of  them,  or  to  some  other  charge  where  the  law  requiretii  dieir 
presence,  there  to  discharge  their  duties  according  to  the  laws 
in  that  case  provided.  And  the  bishop  of  the  diocese  shall  see 
the  same  to  be  duly  performed  and  put  in  execution.** 

[[The  3  &  4  Vict.  c.  1 13,  has  the  following  provision  on  thb 
subject: — 

[Sect.  3.  "  That  in  every  cathedral  and  collegiate  church  the 
term  of  residence  to  be  kept  by  every  dean  thereof  hereafter  ap 
pointed,  shall  be  eight  months  at  the  least  in  every  year :  and  the 
term  of  residence  to  be  kept  by  every  canon  thereof  hereafter 
appointed,  shall  be  three  months  at  the  least  in  every  year." 

'See  this  statute  under  the  title  2)ean$(  anO  C||apter0(it). 
[it  further  provides  for  the  term  of  residence  to  be  kept  fay 
archdeacons  endowed  or  augmented  under  the  act,  as  follows: 

[Sect.  34.  "  That,  so  soon  as  conveniently  may  be,  and  by  the 
authoritv  hereinafter  provided,  subiect  to  the  consent  of  the  bishop, 
any  archdeaconry  may  be  endowea  by  the  annexation  either  of  so 
entire  canonry  or  of  a  canonry  charged  with  the  payment  of  such 
portion  of  its  income  as  shall  be  determined  on  towards  providing 
for  another  archdeacon  in  the  same  diocese,  or  with  such  last-men- 
tioned  portion  of  the  income  of  a  canonry,  or  by  augmentation  out 
of  the  common  fund  hereinafter  mentioned,  provided  that  the  said 
augmentation  shall  not  be  such  as  to  raise  the  average  annual 
income  of  any  archdeaconry  to  an  amount  exceeding  two  hundred 
pounds ;  and  that  no  canonry  shall  be  so  charged  with  the  payment 
of  a  portion  of  the  income  thereof  to  any  archdeacon,  unless  die 
average  annual  income  of  such  canonry,  after  the  payment  of  sudi 
portion  as  aforesaid,  shall  amount  to  or  exceed  five  hundred  pounds: 
provided  always,  that  no  archdeacon  shall  be  entitled  to  bold  any 
endowment  or  augmentation  or  other  emolument,  as  such  archdea- 
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con,  under  the  provisions  of  this  act,  unless  he  shall  he  resident 
for  the  space  of  eight  months  in  every  year  within  the  diocese  in 
which  his  archdeaconry  is  situate,  or  as  to  any  present  archdeacon, 
within  the  diocese  in  which  his  archdeaconry  was  situate  before 
the  passing  of  the  first-recited  act,  subject  to  the  same  provisions 
as  to  licences  for  non-residence  which  are  enacted  with  respect  to 
incumbents  with  benefices  by  an  act  passed  in  the  second  year  of 
her  present  Majesty,  intituled  *  An  Act  to  abridge  the  holding  of 
Benefices  in  Plurality,  and  to  make  better  Provision  for  the  Resi- 
dence of  the  Clergy/ "—-Ed.] 

So  that,  besides  the  general  laws  directing  the  residence  of 
other  clergymen,  these  dignitaries  have  another  law  peculiar 
to  themselves,  namely,  the  local  statutes  of  their  respective 
foundations,  the  validity  of  which  local  statutes  this  canon 
supposeth  and  afSrmeth.  And  with  respect  to  the  new  foun- 
dations in  particular,  the  act  of  parliament  of  the  6  Anne,  c.  21, 
enacteth,  that  their  local  statutes  shall  be  in  force  so  far  as 
they  are  not  contrary  to  the  constitution  of  the  Church  of 
England,  or  the  laws  of  the  land.  This  canon  is  undoubtedly 
a  part  of  the  constitution  of  the  church  ;  so  that  if  the  canon 
interfereth  in  any  respect  with  the  said  local  statutes,  the  canon 
18  to  be  preferred,  and  the  local  statutes  to  be  in  force  only  so 
far  forth  as  they  are  modified  and  regulated  by  the  canon. 
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1.  Remarks  on  Statutes  relating  to, 

LSINCE  the  seventeenth  year  of  the  reign  of  George  III.  seve- 
ral statutes  have  been  passed  having  for  their  immediate  object  to 
provide  proper  houses  of  residence  for  the  clergy.  It  may  be 
useful  to  enumerate  these  acts  before  entering  into  a  consider- 
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ation  of  theircontents:— l.Thel7Gco.3,c.53;2.Tbegl  Geo.3, 
C.66,  explaining  and  amending  a  clause  in  the  preceding  act;  3. 
The  7  Geo.  4,  c.  66,  appointing  certain  persons  and  bodies,  pre- 
viously disabled,  to  sell  messuages,  &c.;  4.  The  1  kZVicU  c.23, 
extending  the  provisions  of  the  two  former  statutes;  5.  The  1&2 
Vict.  c.  29,  supplying  an  omission  in  section  7  of  the  foregoing 
act.  These  statutes  legalize  the  exchange  and  sale  of  residence- 
houses,  and  the  grant  of  houses,  lands  or  money,  under  certain 
limitations,  for  the  purpose  of  procuring  residence-houses,  but 
they  relate  chiefly  to  the  power  of  the  incumbent  to  raise  money 
by  mortgage  for  building  or  repairing  a  residence-house  on  his 
living,  though  the  17  Geo.  3,  c.  53,  also  empowers  the  ordinary, 
under  certain  circumstances,  to  compel  an  incumbent  to  avail 
himself  of  the  provisions  of  the  act.  6.  But  the  last  enactment 
on  this  subject,  1  &  2  Vict.  c.  106,  not  only  empowers,  but 
requires  the  bishop  to  enforce  its  provisions.  Indeed  through- 
out this  statute  the  single  authority  of  the  bishop  is  substituted 
for  that  of  the  ordinary,  patron,  and  incumbent,  in  the  former 
acts.  These  two  last  statutes  altered  the  mode  of  payment 
both  of  the  principal  and  the  interest  of  mortgages  contracted 
subsequent  to  their  enactment. 

[[2.  Building  by  Mortgage,  under  17  Geo.  3,  c.  53. 

["  *  Whereas  many  of  the  parochial  clergy,  for  want  of  proper 
habitations,  are  induced  to  reside  at  a  distance  from  their  benefices, 
by  which  means  the  parishioners  lose  the  advantage  of  their  in- 
struction and  hospitality,  which  were  great  objects  in  the  original 
distribution  of  titnes  and  glebes  for  the  endowment  of  churches :' 
For  remedy  whereof,  may  it  please  your  majesty  that  it  may  be 
iDcombent  of  enacted ;  and  be  it  enacted,  &c.  That  from  and  after  the  twenty-fourth 
iSimlTiI**^  day  of  June,  one  thousand  seven  hundred  and  seventy-seven,  when- 
wbereon  '  cvcr  the  parsou,  vicar,  or  other  incumbent,  of  any  ecclesiastical 
HosM^ftl  l*v>"fi>»  parochial  beneflce,  chapelry,  or  perpetual  curacy,  being 
under  the  jurisdiction  of  the  bisnop  or  other  ecclesiastical  ordinary, 
whereon  there  is  no  house  of  habitation,  or  such  house  is  become 
so  ruinous  and  decayed,  or  is  so  mean,  that  one  year's  net  income 
and  produce  of  such  living  will  not  be  sufficient  to  build,  rebuild, 
or  put  the  same,  with  the  necessary  offices  belonging  thereto,  in 
sufficient  repair,  shall  think  fit  to  apply  for  the  aid  and  assistance 
intended  to  be  given  by  this  act,  it  shall  and  may  be  lawful  for 
every  such  parson,  vicar,  or  incumbent  (after  having  procured,  from 
some  skilful  and  experienced  workman  or  surveyor,  a  certificate, 
containing  a  state  of  the  condition  of  the  buildings  on  their  respec- 
tive glebes,  and  of  the  value  of  the  timber  and  other  materials 
thereupon,  fit  to  be  employed  in  such  buildings  or  repairs,  or  to  be 
sold,  and  also  a  plan  and  estimate  of  the  work  proposed  to  be  done 
(such  state  and  estimate  to  be  verified  upon  oath,  taken  before  some 
justice  of  the  peace,  or  master  in  chancery,  ordinary  or  extraordi- 
nary), and  laid  the  same,  together  with  a  just  and  particular  account 
in  writing,  signed  by  him,  and  verified  upon  oath,  taken  as  afore- 
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said,  of  the  annual  profits  of  such  living,  before  the  ordinary  and     ^7  Geo.  9, 
patron  of  the  living,  and  obtained  their  consent  to  such  proposed  Stiuimif  h$ 
new  buildings  or  repairs,  by  writing  under  their  respective  hands,  ^*»^tiWf^- 
in  the  form  for  that  purpose  contained  in  the  schedule  hereunto  an-  ^^^m^  ||,^ 
nexed),  to  borrow  and  take  up  at  interest,  in  the  manner  hereafler  Conwncor 
mentioned,  such  sum  or  sums  of  money  as  the  said  estimate  shall  \^^  pTtrooT 
amount  unto,  after  deducting  the  value  of  timber  or  other  materials  ^y  borrow 
which  may  be  thought  proper  to  be  sold,  not  exceeding  two  years  boUkTooe, 
net  income  and  produce  of  such  living,  after  deducting  all  rents, 
stipends,  taxes,  and  other  outgoings,  excepting  only  the  salaries  to 
the  assistant  curate,  where  such  a  curate  is  necessary ;  and  as  a  and  morigsfe 
security  for  the  money  so  to  be  borrowed,  to  mortgage  the  glebe,  Tiii,2*&Sft)r 
tithes,  rents,  and  other  profits  and  emoluments,  arising  or  to  arise  tweoivflTc 
from  such  living,  to  such  person  or  persons  who  shall  advance  the  ^^*^ 
same,  by  one  or  more  deed  or  deeds,  for  the  terra  of  twenty-five 
years,  or  until  the  money  so  to  be  borrowed,  with  interest  for  the 
same,  and  such  costs  and  charges  as  may  attend  the  recovery  there- 
of, shall  be  fully  paid  and  satisfied,  according  to  the  terms,  condi- 
tions, true  intent  and  meaning  of  this  act ;  which  mortgage  deed  or 
deeds  shall  be  made  in  the  forms  or  to  the  effect  for  that  purpose 
contained  in  the  said  schedule,  and  shall  bind  every  succeeding 
parson,  vicar,  or  incumbent,  of  such  living,  until  the  principal  and 
interest,  costs  and  charges,  shall  be  paid  off  and  discharged,  as 
fully  and  effectually  as  if  such  successor  had  executed  the  same. 

[Sect.  %,  **  That  every  such  mortgagee  shall  execute  a  counter-  Every  Hatt. 
part  of  every  such  mortgage,  to  be  kept  by  the  incumbent  for  the  nccoilTa 
time  being ;  and  a  copy  of  every  such  deed  of  mortgage  shall  be  Coooterpaft 
registered  in  the  office  of  the  registrar  of  the  bishop  of  the  diocese  ^gt^,xQ  be 
where  the  parish  lies,  or  other  ordinary  having  episcopal  jurisdic-  J^^p*  ^l^ 
tion  therein  for  the  time  being,  after  having  been  first  examined  by  i^^ 
him  with  tiie  original ;  which  officer  shall  register  the  same,  and  be 
entitled  to  demand  and  receive  the  sum  of  five  shillings,  and  no 
more,  for  such  register  ;  and  every  such  deed  shall  be  referred  to 
upon  all  necessary  occasions,  the  person  inspecting  the  same  paying 
one  shilling  for  every  such  search  ;   and  the  said  deed,  or  a  copy 
thereof,  certified  under  die  hand  of  the  registrar,  shall  be  allowed 
as  legal  evidence,  in  case  any  such  mortgage  deed  shall  happen  to 
be  lost  or  destroyed." 

[[This  section  is  transcribed  verbatim  into  sect.  64  of  1  &  2 
Vict.  c.  106,  with  this  difierence,  that  in  place  of  the  words 
**in  the  office  of  the  registrar,"  down  to  "jurisdiction  therein/' 
are  inserted  the  words  "  in  the  office  of  the  bishop  of  the  dio- 
cese," there  being  a  provision  in  this  latter  act  that  no  peculiars 
shall  be  exempt  from  its  operation. 

[Sect.  4.  **  That  the  money  so  to  be  borrowed  shall  be  paid  into  Money  bor- 
the  hands  of  such  person  or  persons  as  shall  be  nominated  and  ap-  "*]J,*^^***  ^ 
pointed  to  receive  and  apply  the  same  for  the  purposes  aforesaid,  Penoos  u 
by  the  ordinary,  patron,  and  incumbent,  by  writing  under  their  re-  J^^£2"S' 
spective  hands,  m  the  form  for  that  purpose  contained  in  the  said  Hm; 
schedule,  afler  such  nominee  shall  have  given  a  bond  to  the  ordi- 
nary, with  sufficient  surety,  in  double  the  sum  so  to  be  borrowed  or 
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17  o«o.  I,    raised,  with  condition  of  his  duly  applying  and  accountii^;  for  the 
BnuJii  bp    SA^c  according  to  the  directions  of  Uiis  act ;  and  the  receipt  of  the 
Mortgage,      person  or  persons  so  to  be  nominated  shall  be  a  sufficient  discha^e 
to  the  person  or  persons  who  shall  advance  and  pay  the  money : 
wfaonhaiicoii.  And  the  person  or  persons,  so  to  be  nominated,  shall  enter  into 
BulMhrBi^&c   contracts  with  proper  persons  for  such  buildings  or  repairs  as  shall 
and  lee  ibe  '  be  approved  by  the  ordinary,  patron,  and  incumbent,  and  shall  be 
JJJJJ*;*5*JI[y    specified  in  an  instrument  written  upon  parchment,  and  signed  by 
for'tbrm,  &c  them,  in  the  form  for  that  purpose  contained  in  the  said  schedule ; 
and  shall  inspect  and  have  the  care  of  the  execution  of  such  con- 
tracts, and  shall  pay  the  money  for  such  buildings  and  repairs,  ac- 
cording to  the  terms  of  such  agreements,  and  shall  take  proper 
receipts  and  vouchers  for  the  same  ;  and  as  soon  as  such  buildings 
or  repairs  shall  be  completed,  and  the  money  paid,  shall  make  out 
an  account  of  his  receipts  and  payments,  together  with  the  vouch- 
ers for  the  same,  and  enter  them  in  a  book,  fairly  written,  which 
shall  be  signed  by  him,  and  laid  before  the  ordinary,  patron,  and 
incumbent,  and  examined  by  them  ;  and  when  allowed,  by  writing 
under  their  respective  hands,  in  the  form  for  that  purpose  contained 
in  the  said  schedule,  such  allowance  shall  be  a  full  discharge  to  the 
How  ib«        person  so  nominated,  in  respect  to  the  said  accounts  ;  and  if  any 
Balance  re.     balance  shall  remain  in  the  hands  of  such  nominee  or  nominees, 
£l*!u!^^     the  same  shall  be  laid  out  in  some  further  lasting  improvements  in 
^'*  building  upon  such  glebe,  or  shall  be  paid  and  applied  in  discharge 

of  so  much  of  the  said  principal  debt  as  such  balance  will  extend  to 
pay,  at  the  discretion  of  the  said  ordinary,  patron,  and  incumbent, 
or  two  of  them,  of  which  the  said  ordinary  to  be  one,  by  order 
signed  by  them,  in  the  form  for  that  purpose  contained  in  the  said 
schedule ;  and  an  account  shall  also  be  kept,  made  out,  and  allowed, 
of  such  further  disbursements,  in  manner  aforesaid  :  All  which  ac- 
counts, when  made  out,  completed,  and  allowed,  shall  be  deposited, 
with  the  vouchers,  in  the  hands  of  the  said  registrar,  and  kept  by 
him  for  the  use  and  benefit  of  the  incumbents  of  such  living  for  the 
time  beinff,  who  shall  have  a  right  to  inspect  the  same  whenever 
occasion  shall  require,  paying  to  such  registrar,  or  deputy  registrar, 
the  sum  of  one  shilling  for  every  such  inspection." 

[[Sect.  66  of  1  &  2  Vict.  c.  106,  contains  an  exact  transcript 
of  this  provision,  except,  as  has  been  already  remarked,  that 
"  bishop"  in  the  latter  stands  throughout  in  the  place  of  "  or- 
dinary, patron,  and  incumbent,"  in  the  former  act;  and  that 
after  the  words  ''  terms  of  such  agreement,"  it  inserts  **  and 
also  the  expenses  of  preparing  the  mortgage  deed,  and  incident 
thereto,  and  making  such  certificate,  plan,  estimate,  and  copies 
thereof  as  aforesaid/' 
Oidioary  to        [Sect  5.  "  Provided  always,  that  every  such  ordinary,  before  he 
^  be  ralSe'^  ^^  ^^y  *^*^^  signify  his  or  their  consent,  in  manner  aforesaid,  shall 
or  ui«  c«n-     cause  an  inquiry  to  be  made,  and  certified  to  him  or  them  by  the 
BaiwiiJp*'*    archdeacon,   chancellor  of  the  diocese,    or  other  proper  persons 
when  the       living  in  or  near  the  parish  where  such  buildings  are  proposed  to  be 
cSured  on      made  or  repaired,  in  the  forms  for  that  purpose  specified  in  the  said 
,b«  Living,     schedule,  of  the  state  and  condition  of  such  buildings  at  the  time 
*^  the  incumbent  entered  upon  such  living  or  benefice,  how  long  such 
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incumbent  had  enjoyed  such  living  or  benefice,  what  money  he  had    ir  Om.  «« 
received,  or  may  be  entitled  to  receive,  for  dilapidations,  and  how  B^Sdh^  kg 
and  in  what  manner  he  had  laid  out  what  he  haa  so  received ;  and  Mortgage. 
if  it  shall  appear  to  them  that  such  incumbent  had,  by  wilful  negli- 
gence, suffered  such  buildings  to  go  out  of  repair,  then  to  certify 
the  same  to  the  said  ordinary,  and  also  the  amount  of  the  damage 
which  such  buildings  had  sustained  by  the  wilful  neglect  of  such 
incumbent ;  and  such  incumbent,  if  the  ordinary  require  it,  shall 
pay  the  same  into  the  hands  of  the  nominee  or  nominees  to  be  ap- 
pointed under  the  authority  of  this  act,  towards  defraying  the  ex- 
penses of  building  or  repairs,  before  the  ordinary  shall  give  his 
consent  as  aforesaid." 

[Sect.  8.  <*  That  where  there  shall  be  no  house  of  habitation  upon  The  Oniinary' 
any  ecclesiastical  living  or  benefice,  so  described  as  aforesaid,  ex-  %^}l^^* 
ceeding  in  clear  yearly  value  one  hundred  pounds  per  annum,  or  p«r  Annan, 
being  one,  the  same  shall  be  so  mean,  or  in  such  a  state  of  decay  as  ^^^r'lHMM 
aforesaid,  and  the  incumbent  shall  not  reside  in  the  parish  twenty  orHabitnUoo, 
weeks  within  any  year,  computing  the  same  from  the  first  day  of  im»inbent 
January,  it  shall  be  lawful  for  the  ordinary  of  such  living  or  bene-  Jf^**j^***„ 
fice,  with  the  consent  of  the  patron  (in  case  the  incumbent  shall  not  cation,  £e.) 
think  fit  to  lay  out  one  year's  income,  where  the  same  may  be  suffi-  EJjjJJ  "^^ 
cient,  to  put  the  house  and  buildings  in  proper  and  sufficient  repair,  iimi  proceed 


or  to  make  such  application  as  aforesaid,  for  building,  repairing,  or  iatioo  or  tbii 

rebuilding  such  parsonage  house),  to  procure  such  plan,  estimate,  Aet.ioMch 

and  certificate,  as  herein  directed,  and  at  any  time  within  the  course  ibe  Panoa  u 

of  the  succeedincr  year  to  proceed  in  the  execution  of  the  several  directed  to 

-» ^,  .     o  y  .  ^  ^,  proceed. 

purposes  of  this  act,  m  such  manner  as  the  parson,  vicar,  or  incum- 
bent, is  hereby  authorized  and  directed  to  proceed,  and  to  make  and 
execute  such  mortgage  as  aforesaid ;  which  shall  be  binding  upon 
the  incumbent  and  his  successors,  and  he  and  they  shall  be  and  are 
hereby  made  liable  to  the  payment  of  the  interest,  principal,  and 
costs ;  and  every  such  incumbent,  and  his  representatives,  shall  be 
and  are  hereby  also  made  respectively  liable  to  the  proportion  of 
the  payments  for  the  year  which  shall  be  growing  at  the  time  of  the 
death  of  such  incumbent,  or  avoidance  of  such  living,  according  to 
the  directions  aforesaid ;  which  said  interest,  principal,  and  costs, 
and  proportion  of  payments  growing  at  the  time  of  the  death  of 
such  incumbent  or  avoidance,  shall  and  may  be  recovered  against 
such  incumbent,  his  successors  or  representatives,  respectively,  by 
action  of  debt,  in  any  court  of  record." 

[[3.  Building  by  Mortgage  under  1^2 VicL  c.  106. 

[[1  &  2  Vict  c.  106,  enacts  as  follows : — 

[Sect.  62.  "  And  be  it  enacted,  that  upon  or  at  any  time  afler  the  OnAToidanea 

avoidance  of  any  benefice  it  shall  be  lawful  for  the  bishop,  and  he  J^^iJI'viJ^flt 

is  hereby  required  to  issue  a  commission  to  four  beneficed  clergymen  Hoaae  or 

of  his  diocese,  or  if  the  benefice  be  within  his  peculiar  jurisdiction,  SiStorto' 

but  locally  situate  in  another  diocese,  then  to  four  benenced  clergy-  «'••  ^^f 

men  o£  such  last-mentioned  diocese,  one  of  whom  shall  be  the  rural  by  Monp^ 

dean  ^  if  any)  of  the  rural  deanery  or  district  wherein  such  benefice  ?'%y**** 
shall  be  situate,  directing  them  to  mquire  whether  there  is  a  fit  house 
of  residence  within  such  benefice,  and  what  are  the  annual  profits  of 


518  ZJBitfSibtntV'l^Onfittl— Parochial  IncumhenU.^ 

i&sTiet  such  benefice,  and  if  the  clear  annual  profits  of  such  benefice  ex- 
Buui^hM  ^^^^  ^^^  hundred  pounds,  whether  a  fit  house  of  residence  can  be 
Mvrtgage,  conveniently  provided  on  the  glebe  of  such  benefice,  or  otherwise; 
and  if  the  said  commissioners,  or  any  three  of  them,  shall  report 
in  writing  under  their  hands  to  the  said  bishop  that  there  is  no  fit 
house  of  residence  within  such  benefice,  and  that  the  clear  annual 
profits  of  such  benefice  exceed  one  hundred  pounds,  and  that  a  fit 
house  of  residence  can  be  conveniently  provided  on  the  glebe  of  such 
benefice,  or  on  any  land  which  can  be  conveniently  procured  for 
the  site  of  such  house  of  residence,  it  shall  be  lawful  for  the  said 
bishop,  and  he  is  hereby  required  to  procure  from  some  skilfiil  or 
experienced  workman  or  surveyor  a  certificate  containing  a  state- 
ment of  the  condition  of  the  buildings  (if  any),  and  of  the  valoe 
of  the  timber  and  other  materials  (if  any)  thereupon  fit  to  be  em- 
ployed in  building  or  repairing  or  to  be  sold,  and  also  a  plan  or 
•  estimate  of  the  work  fit  and  proper  to  be  done  for  building  or 

repairing  such  house  of  residence,  with  all  necessaiy  and  convenient 
offices,  and  thereupon,  by  mortgage  of  the  glebe,  tithes,  rents,  rent- 
charges,  and  other  profits  and  emoluments,  arising  or  to  arise  from 
such  benefice,  to  levy  and  raise  such  sum  or  sums  as  the  said  esti- 
mate shall  amount  to,  after  deducting  the  value  of  any  timber  or 
other  materials  which  may  be  thought  proper  to  be  sold,  not  ex- 
ceeding four  years  net  income  and  produce  of  such  benefice,  after 
deducting  all  outgoings,  (except  only  the  salary  of  the  assistant 
curate  where  such  a  curate  is  necessary),  which  mortgage  shall  be 
made  to  the  person  or  persons  who  shall  advance  the  money  so  to 
be  levied  ana  raised  for  the  term  of  thirty-five  years,  or  until  the 
money  so  to  be  raised,  with  interest  for  the  same,  and  such  costs 
and  charges  as  may  attend  the  recovery  thereof,  shall  be  fully  paid 
and  satisfied  according  to  the  provisions  of  this  act ;  and  the  same 
mortgage  shall  be  made  by  one  or  more  deed  or  deeds  in  the  form 
or  to  the  effect  for  that  purpose  contained  in  the  second  schedule  to 
this  act,  and  shall  bind  the  Incumbent  of  such  benefice  for  the  time 
being,  and  his  successors,  until  the  principal  and  interest,  costs  and 
charses,  shall  be  fully  paid  off  and  satisfied,  and  every  incumbent 
for  the  time  being,  is  nereby  made  liable  to  the  payment  of  so 
much  of  the  principal,  interest,  and  costs  as  under  the  directions 
hereinafler  contained  shall  become  payable  during  the  time  he 
shall  be  such  incumbent,  and  every  such  incumbent  and  his  repre- 
sentatives, shall  be  and  are  hereby  also  made  respectively  liable  to 
the  proportion  of  the  payments  for  the  year  which  shall  bie  growing 
at  the  time  of  the  death  of  such  incumbent  or  avoidance  of  stt(£ 
benefice  according  to  the  directions  hereinafler  contained,  which 
said  principal,  interest,  and  costs,  and  the  proportion  of  payment 
growing  at  the  time  of  the  death  of  such  incumbent  or  of  such 
avoidance,  shall  and  may  be  recovered  by  action  of  debt  in  any 
court  of  record." 

[[The  schedule  is  as  follows : — 

[["  Form  of  the  Mortgage* 

["  This  indenturCf   made  the day  of  in  the  year  tf  4mr 

Lord ,  hetueen  the  right  reverend  father  in  Gody ,  iord  bi$Jhp 

vf of  the  one  part,  and of  the  other  part :  IVkcreoi  the  sad 
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bUhopy  fursttttnt  to  the  directions  of  an  act  passed  in  the  second  year  of  istt  vict. 
the  reign  of  her  Majesty  Queen  Victoria^  intituled  *  An  Act  to  abridge  B^i^^bM 
the  holding  of  Benefices  in  Plurality^  and  to  make  better  Provision  for  Mortgage. 
the  Residence  of  the  Clergy"  hath  determined  to  levy  and  raise  the  sum 

of pounds^  to  be  laid  out  and  expended  in  buildings  rebuilding  or 

repairing  [as  the  case  shall  be],  the  parsonage  house  and  other  neceS' 

sary  offices  upon  the  glebe  belonging  to  the  rectory ,  vicarage,  &c.  of 

[describing  it],  [or,  tit  purchasing  a  house  and  land  for  the  residence 
and  occupation  of  the  incumbent  of  the  rectoty,  &c.] :  And  whereas  the 

said hath  agreed  to  lend  and  advance  the  sum  of pounds, 

upon  a  mortgage  of  the  glebe,  tithes,  rent-charges,  rents,  and  other  profits 
and  emoluments  of  the  said  benefice,  pursuant  to  the  directions  and  the  true 
intent  and  meaning  of  the  said  act.  Now  (his  indenture  witnesseth,  That 

the  said  bishop,  in  consideration  of  the  sum  of pounds,  paid  at  or 

before  the  sealing  and  delivery  hereof  into  the  hands  of (a  person 

or  persons  [as  the  case  shall  be]  nominated  by  the  said  bishop  to  receive 

the  same,  pursuant  to  the  directions  of  the  said  act  {which  nomination  is  ^ 

hereunto  annexed),  and  which  receipt  of  the  said  sum  of pounds 

the  said  —  hare  or  hath  acknowledged  by  an  indorsement  on  this 
deed),  hath  granted,  bargained,  sold,  and  demised,  and  by  these  presents 

doth  grant,  bargain,  sell,  and  demise,  unto  the  said  his  executors, 

administrators,  and  assigns,  all  the  glebe  lands,  tithes,  rent-charges,  rents, 
moduses,  compositions  for  tithe,  salaries,  stipends,  fees,  gratuities,  and 
other  profits  and  emoluments  whatsoever,  arising,  coming,  growing,  re^ 
nerving,  or  payable  to  the  inawibent  of  the  said  benefice  in  respect  thereof, 
with  all  and  every  the  rights,  members,  and  appurtenances  thereunto  be^ 
longing,  to  have,  hold,  receive,  take  and  enjoy  the  said  premises  and  their 

appurtenances  unto  the  said  his  executors,  administrators,  and 

assigns,  from  henceforth  for  the  term  of  thirty-five  years,  fully  to  be 
complete  and  ended:  Provided  always,  that  if  the  incumbent  for  the  time 
being  of  the  said  benefice  and  his  successors  shall,  from  and  after  the 
expiration  of  the  first  year  of  the  said  term,  yearly  and  every  year  {such 

year  to  be  computed  from  the  date  hereof),  pay  to  the  said his 

executors,  administrators,  and  assigns,  one-thirtieth  part  of  the  sum  of 
'         pounds,  until  the  whole  thereof  shall  be  repaid,  and  at  the  end  of  the 

first  and  each  succeeding  year  pay  interest  at  the  rate  of per  cent, 

per  annum  on  the  said  sum  of pounds,  or  so  much  thereof  as  shall 

from  time  to  time  remain  unpaid,  according  to  the  true  intent  and  meaning 
of  the  said  act  and  of  these  presents,  and  also  all  costs  and  charges  which 
shall  be  occasioned  by  the  nonpayment  thereof,  these  presents  and  every 
thing  herein  contained  shall  be  void :  Provided  also,  that  it  shall  be  law- 
ful for  the  incumbent  for  the  time  being  of  the  said  benefice,  and  his  . 
successors,  peaceably  and  quietly  to  hold  and  enjoy  the  said  glebe  lands, 
tithes,  rent-charges,  rents,  moduses,  compositions  for  tithes,  stipends,  fees, 
gratuities  f  and  other  emoluments  and  profits  whatsoever,  arising  or  to  arise 
from  or  in  respect  of  the  said  benefice,  until  default  shall  be  made  by  him 
or  them  respectively  in  the  payment  of  the  interest  and  principal,  or  some 
part  thereof,  at  the  times  and  in  the  manner  aforesaid.  In  witness,  &c. 

\^'' Appointment  of  the  Nominee  {to  be  written  on  Parchment.) 

[**  1,  the  right  reverend  fat  her  in  God, ,  lord  bishop  of ,  do 

hereby  nominate  and  appoint of to  receive  the  money  autho^ 

rized  to  be  raised  by  an  act  passed  in  the  second  year  of  the  reign  of  her 
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1  ft  1  Tict.    Majesty  Queen  Ficiona,  imtituled  *  Am  Ad  to  d^iige  tie  iiilifii^  tf 

BuUdi^by    ^^(fices  in  Plurality,  and  to  make  better  Procmomfar  tie  Reaiiemee  of 

Murtyaif.      the  Clergy'  for  the  purpose  of  bmUding,  rebuildimg^  ramrimg^  or  fmr^ 

chaung  the  parsonage- house,  &c.  [as  the  case  may  be  J,  to  tke  rectory, 

vicarage,  &c.  of belonging,  and  to  pay  and  apply  the  stame,  mmd  to 

enter  into  contracts  with  proper  persons /or  suck  bmUdmgs  or  rtpmn,  and 
to  inspect  and  to  take  care  of  the  execution  of  suck  contrads^  amd  to  take 
such  receipts  and  vouchers,  keep  such  accounts,  and  do  mmd  ptrforsm  mil 
such  other  matters  and  things  which  nonunets  are  mutkorixed  mmd  reqmired 

to  do  and  perform  in  and  by  the  said  act,  tke  said  kmrimg  given 

security  for  the  due  application  thereof,  according  to  tke  Srectwms  of  tie 
said  act.     Given  under  my  hand  this day  of • 

[["  Farm  of  the  Deed  of  Purchase  of  Buildings  or  Ltmds  to 

be  annexed  to  the  Benefice. 

["  This  indenture,  made  the  day  of m  tke  year  ofomr 

Lord  -^,  bttwetn  A.  B,  of of  the  one  part,  the  right  reverend 

father  in  God ,  lord  bishop  of and  E.  P.  of patrom  of 

the  rectory,  &c.  of of  the  other  part :  Whereas  there  is  mo  Jit  pmr- 

sonage- house  belonging  to  the  said  rectory,  &c.,  and  whereas  a  amtrmct 

hath  been  made,  by  the  direction  of  the  said  bishop,  with  tke  said  A.  B. 

for  the  absolute  purchase  of  the  house,  buildimgs,  and  lands  kereinafier 

described,  for  the  price  or  sum  of pounds,  pursuant  to  tke  directiosu 

of  an  act  passed  in  the  second  year  of  the  reign  of  her  Majesty  Qmeem 
Victoria,  intituled  *  An  Act  to  abridge  tke  koldxng  of  Bene^ces  »  Plm- 
rality,  and  to  make  better  Provision  for  tke  Residence  of  tke  Clergy.' 
Now  this  indenture  witnesseth,  That  the  said  A,  B.,  in  consideratum  if 
the  sum  of  — ^~  pounds  to  him  in  hand  paid  fur  the  pmrckase  aforesaid, 
the  receipt  of  whuh  sum  the  said  A.  B.  hath  admitted  by  an  endarsemumt 
on  the  back  of  this  deed,  hath  granted^  bargained,  and  sold,  and  by  these 
presents  doth  grant,  bargain,  and  sell,  unto  the  said  E.  f*.  and  his  keirs, 
alii  &c.  [here  insert  a  AiU  description  of  the  buildings  or  lands  so 
intended  to  be  conveyed,  with  their  and  every  of  their  rights,  pri- 
vileges, and  appurtenances],  to  kold  unto  tke  said  E,  F.  ami  kis  keirs 
or  successors  [as  the  case  may  be]  tn  trust  for  tke  sole  use  and  benefit 
of  the  incumbent  of  the  said  benefice  and  his  successors,  rectors,  vicars,  &c. 
[as  the  case  may  be],  of  the  said  benefice  for  the  time  being,  for  ever. 
[Usual  covenants  for  title  to  be  added.]     In  witness^  &c*'* 

BUhop  to  [Sect.  63.  "  Provided  always,  and  be  it  enacted,  that  the  said 

piet^o^iur    bisnop  shall  cause  to  be  transmitted  to  the  patron  and  the  incumbent 

port,  Ac.  to    (if  any)  of  such  benefice,  copies  of  the  report  so  to  be  made  by  such 

iDcnrebcDt,     Commissioners,  and  of  the  plan,  estimate,  and  certificate  so  to  be 

Ut*  mMk\n^  made  by  such  workman,  or  surveyor,  two  calendar  months  at  the 

two  moniiif,    least  before  making  any  such  mortgage  as  aforesaid ;  and  that  in 

B^hop'roay    ^^®  ^^®  patron  and  the  incumbent,  or  either  of  them,  shall  object 

order  pirni  to  to  the  proposcd  site  for  a  residence,  or  to  the  proposed  plan  for 

o7a?Mdo^.  erecting  or  repairing  such  residence,  or  to  the  amount  proposed 

*  to  be  raised,  and  shall  deliver  such  objections  in  writing  to  the 

said  bishop  before  the  expiration  of  such  period  of  two  calendar 

months,  the  said  bishop  shall  have  full  power  to  direct  that  the  plan 

proposed  to  be  carriea  into  effect  shall  be  altered  or  modified  in 

such  manner  as  he  may  think  fit :  Provided  also,  that  if  the  bishop 
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shall,  after  receiving  the  report  to  be  made  by  such  commissioners,    i  &  « vice 
be  of  opinion  that  it  is  not  expedient  under  the  special  circum-  BuUMi!t'hM 
stances  of  any  such  benefice,  to  levy  and  raise  any  sum  or  sums  Mortgage. 
of  money  by  mortgage  as  hereinberore  required,  or  otherwise  to 
take  measures  for  providing  a  fit  house  of  residence  for  such  bene- 
fice, he  shall  state  in  detail  such  special  circumstances  and   the 
grounds  of  his  opinion  in  the  next  annual  return  to  be  made  by 
him  to  her  Majesty  in  council,  according  to  the  directions  herein- 
before  contained." 

[[Section  64  contains  a  provision  as  to  the  counterpart  of  the 
mortgage  similar,  as  has  been  said,  to  that  of  17  Geo.  3,  c.  53. 

[Sect.  65.  "  And  be  it  enacted,  that  whenever  the  principal  and  OnFaiioreor 
interest  directed  to  be  paid  to  the  mortgagee  under  the  provisions  p*|^"*"*|  ||^ 
of  this  act  shall  be  in  arrear  and  unpaid  for  the  space  of  forty  days  imervM  for 
after  the  same  shall  become  due,  it  shall  be  lawful  for  such  mort-  JJet'lioit*' 
gaffee,  his  executors,  administrators,  or  assigns,  to  recover  the  same,  g«gc«  may 
and  the  costs  and  charges  attending  the  recovery  thereof,  by  distress  ^^"^' 
and  sale  in  such  manner  as  rents  may  be  recovered  by  landlords  or 
lessors  from  their  tenants  by  the  laws  in  being." 

[[Section  66  contains  provisions,  as  to  the  nominees  of  the 
bishop  for  securing  the  borrowed  money,  similar^  as  has  been 
said,  to  those  contained  in  17  Geo.  3,  c.  53. 


[[4.  Repayment  of  Principal  and  Interest  before  1  Vict.  c.  23. 

[[The  17  Geo.  3,  c.  53,  provided  by  sect.  3,  17  Geo.  3, 

["  That  whenever  the  principal  and  interest,  directed  to  be  paid  oo  ratiare  or 
to  the  mortgagee  under  the  several  provisions  of  this  act,  shall  be  pV^i^'l^La 
in  arrear  and  unpaid,  for  the  space  of  forty  days  after  the  same  iaierci!t*ror 
shall  become  due,  it  shall  and  may  be  lawful  for  such  mortgagee,  *^^^  ^^* 
his  executors,  administrators,  or  assigns,  to  recover  the  same,  and  Mortgagee 
the  costs  and  charges  attending  the  recovery  thereof,  by  distress  ""^  <**«"i»»« 
and  sale,  in  such  manner  as  rents  may  be  recovered  by  landlords 
or  lessors  from  their  tenants  by  the  laws  in  being.*' 

[[And  by  sect  6, 

['*  That  the  incumbent  of  every  such  living  or  benefice,  in  cases  oir«ctioi»ror 
where  such  mortgage  or  mortgages  shall  be  made  as  aforesaid,  and  S|f  princ^L 
his  successors  for  the  time  being,  shall,  and  he  and  they  is  and  are  and  intereac 
hereby  required  to  pay  the  interest  arising  upon  every  such  mort-  Jj^*  ^^^' 
gage,  yearlv,  as  the  same  shall  become  due,  or  within  one  month  B«ery  in. 
after,  and  also  five  pounds  per  centum  per  annum,  of  the  principal  Tbaii'not  rc^ 
remaining  due,  by  yearly  payments ;  and  that  every  such  incum-  •}^«  i''!"*' 
bent  who  shall  not  reside  twenty  weeks  (a)  in  each  year  upon  such  eaeh  Year 
living,  computing  such  year  from  the  date  of  the  said  mortgage  JJJi"  ^**,|„|| 
deed,  shall,  instead  of  the  said  sum  of  five  pounds  per  centum  per  pay  lol  per 
annum,  pay  the  sum  of  ten  pounds  per  centum  per  annum,  of  the  Prlodpau* 
principal  remaining  due,  by  yearly  payments,  such  payments  to  be  &^-;  ■■><>' 
respectively  made  at  the  same  time  such  interest  shall  be  paid,  combeoc 
until  the  whole  principal  money  and  interest  shall  be  fully  paid  and  P*y'"i  ^^y 

(a)     [This  clauBe  was  afterwards  mitigated  by  sect.  6  of  5  Geo.  4, 
c.  89.— £o.] 
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17  Geo.  i,    discharged ;    and  that  every  such  incumbent  who  shall  pay  only 
^  five  pounds  per  centum  per  annum  of  such  principal  money,  shall. 


STe  Principal,  ^^  ^^^  ^^^^  ^^  P^js  ^^^  Same,  producc  and  deliver  to  the  niortgagee 
to  produce  a  a  Certificate  under  the  hands  of  two  rectors,  vicars  or  officiating 
hit  Re?-' ^  ministers,  of  some  parishes  near  adjoining,  signifying  that  he  had 
uTe^Hamu  of  ^^^'^^^  tweutv  wccks  upou  the  said  living  or  benefice,  within  the 
two  Rectors,  year  for  which  such  payment  became  due,  according  to  the  regala- 
Mon  M%%V  '*°"®  aforesaid ;  which  certificate  shall  be  in  the  form,  or  to  the 
BniidioKi  are  cflect.  Contained  in  the  said  schedule ;  and  that  every  such  incmn- 
to7i»!rr(r''  ^^^^  shall,  annually,  at  his  own  expense,  from  the  time  such  build- 
^em  against  ings,  authorized  to  be  made  by  this  act,  shall  be  completed,  insure, 
''^^*  at  one  of  the  public  offices  established  in  London  or  Westminster 

for  insurance  of  houses  and  buildings,  the  house  and  other  buildings 
upon  such  glebe,  against  accidents  by  fire,  at  such  sum  of  money 
as  shall  be  agreed  upon  by  the  ordinary,  patron,  and  incumbent ; 
and  in  default  of  the  payment  of  either  the  principal  or  interest,  in 
manner  aforesaid,  or  neglect  of  the  incumbent  to  make  such  insu- 
rance, the  ordinary  shall  have  power  to  sequester  the  profits  of  the 
living  till  such  payment  or  insurance  shall  be  made  (6).*' 

21  Geo.  3,       [[This  provision  was  explained  and  amended  by  21  Geo.  3, 
*•  ^®-      c.  66,  s.  1,  which  enacted  as  follows : 

['*  That  the  incumbent  of  every  living  or  benefice  of  which  the 
wo'r^cvcry  g^cbes,  tithes,  rents,  and  profits,  have  been  or  shall  be  mortgaged 
Living  for  the  purposes  of  the  said  act,  shall,  from  and  af^er  the  passing 

GicbeT/ftc!     o^  ^^^3  Ac^>  ^^1^  ^^^  truly  pay,  or  cause  to  be  paid,  to  every  such 
have  bpen      mortffaffee,  over  and  besides  the  interest  of  the  principal  money  due 

or  fhall  be  ^  ^  \  s.  *u  re  J*. 

roortg*Ked  for  upon  such  mortgage,  the  sum  of  nve  pounds  per  centum  per  an- 
the  purpotes    num,  if  resident,  or  ten  pounds  per  centum  per  annum,  if  non-reai- 

«f  the  reciietl     ,        '     ^     ,  •    •      n         1  i  *  t^  i 

Act,  •ball  pay  dent,  of  the  money  origmally  advanced  upon  such  mortgage,  until 
casee,  be^*^'  ^^^  whole  of  the  Said  principal  money  shall  be  discharged ;  and  if^ 
•idei  intereit,  upou  any  such  mortgage  or  mortgages  already  made,  less  shall 
Je?*ann!"of  ^^^^  bccu  paid  by  the  present  incumbent  than  what  is  hereby 
the  Principal,  directed  to  be  paid,  he  shall,  and  he  is  hereby  required,  within  six 
or  To  per '  months  after  the  passing  of  this  act,  to  make  up  the  deficiency ;  and 
r'ld  *V*°"'  ^"  default  of  payment  thereof  within  the  time  aforesaid,  the  same 
shall  be  recovered  in  such  and  the  same  manner  as  the  interest  is 
recoverable  by  virtue  of  the  provisions  in  the  said  recited  act  (c).** 

17  Geo.  3,        [[And  by  17  Geo.  3,  c.  63,  s.  7, 
c.  53.  r<«  And,  in  order  that  the  payment  of  such  year  may  be  justly 

and  equitably  ascertained  and  adjusted,   between  the    successor, 
and  the  parson,  vicar,  or  incumbent,  avoiding  such  living  or  be- 
nefice by  death  or  otherwise,  or  his  representatives,  in  case  of  death 
or  other  avoidance,  in  such  proportions  as  the  profits  of  such  living 
shall  have  been  received  by  them  respectively,  for  the  year  in  which 
cianie  for       such  death  or  avoidance  shall  happen ;  be  it  further  enacted.  That 
proportioning  Jn  casc  any  difference  shall  arise  in  adjusting  or  settling  the  pro- 
Payment*.  In    portions  aforesaid,  the  same  shall  be  determined  by  two  indifferent 
or*other^*'***  pcrsous,  the  onc  to  be  named  by  the  said  successor,  and  the  other 

(b)  [1  &  2  Vict.  c.  106,  8.  67,  con-  the  income  of  livings  was  much  £J]en 

tains  a  similar  provision  as  to  in-  in  value,  allowed  five  per  cent  yearly 

•urance. — Ed.]  payment  of  the  principal  to  be  made- 

(r)  [5  Geo.  4,  c.  89,  reciting  that  £d.] 
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by  the  person  making  such  avoidance,  or  his  representatives,  in    "^^** 

case  of  his  death  ;  and  in  case  such  nominees  shall  not  be  appointed  

within  the  space  of  two  calendar  months  next  after  such  death  or 
avoidance,  or  if  they  cannot  agree  in  adjusting  such  proportions 
within  the  space  of  one  calendar  month  after  they  shall  have  been 
appointed,  the  same  shall  be  determined  by  some  neighbouring 
Clergyman,  to  be  nominated  by  the  ordinary,  whose  determination 
shall  be  final  and  conclusive  between  the  parties ;  which  nomina- 
tions and  determinations  shall  be  made  according  to  the  forms  for 
that  purpose  contained  in  the  said  schedule,  as  near  as  conveniently 
may  be. 

[[5.  Repayment  of  Principal  and  Interest  since  1  Vict,  c.  23. 

[[The  1  Vict.  c.  23,  recited  and  amended  17  Geo.  3,  c.  53,    1  Vict  c. 
and  21  Geo.  3,  c.  66,  but  provided  by  sect.  13,  23. 

["  That  all  powers,  authorities,  provisions,  forms,  and  matters  in  Remaining 
the  said  acts  contained  shall,  except  as  is  herein  otherwise  directed,  ^®]J^ac„ 
extend  and  be  applicable,  mutatis  mutandis,  to  all  mortgages  and  extended  to 
other  instruments  made,  as  well  under  and  for  the  purposes  of  this  ***'»^*'- 
act  as  of  the  before-mentioned  acts,  and  as  if  the  same  had  been 
respectively  repeated  and  set  forth  herein." 

[[This  statute  enacted,  s.  1 , 

["  That  from  and  immediately  after  the  passing  of  this  act  it  Extension  or 
shall  be  lawful  for  the  incumbent  of  any  benefice  to  borrow  and  I,')-*^™,'^'**"* 
take  up  at  interest  for  the  purposes  of  the  said  acts,  and  also  for  the  Act*  reinting 

Eurpose  of  buying  or  procuring,  if  necessary,  a  proper  site  for  a  Sg  JJh*****'" 
ouse  and  other  necessary  buildings,  or  for  the  purposes  of  the  said  bniidinc  or 
acts  only,  any  sum  or  sums  of  money  not  exceeding  three  years  net  lu^dVa^ 
income  of  such  benefice,  and  to  take  all  such  proceedings  as  are 
required  in  and  by  the  said  acts  (so  far  as  the  same  are  applicable 
for  that  purpose),  and,  as  a  security  for  the  money  so  to  be  bor- 
rowed, to  mortsage  the  glebe,  tithe,  rent-charges,  rents,  and  other 
profits  and  emoluments  belonging  to  such  benefice,  to  such  person 
or  persons,  corporation  or  corporations  aggregate  or  sole,  as  shall 
lend  the  same  money,  by  one  or  more  deed  or  deeds,  for  the  term 
of  thirty-five  years,  or  until  the  money  so  to  be  borrowed,  with 
interest  for  the  same,  and  such  costs  and  charges  as  may  attend  the 
recovery  thereof,  shall  be  fully  paid  and  satisfied,  according  to  the 
terms  and  conditions  of  the  said  acts  (so  far  as  the  same  are  appli- 
cable, and  not  hereby  repealed  or  altered);  and  that  from  and 
afler  the  expiration  of  the  first  year  of  the  said  term  (in  which  year 
no  part  of  the  principal  sum  borrowed  shall  be  repayable)  the 
incumbent  shall  yearly  and  every  year  (such  year  to  be  computed 
from  the  day  of  the  date  of  the  mortgage)  pay  to  the  mortgagee 
one  thirtieth  part  of  the  said  principal  sum,  until  the  whole  thereof 
shall  be  repaid,  and  shall  at  the  end  of  the  first  and  each  succeeding 
year  pay  the  yearly  interest  on  the  said  principal  sum,  or  on  so 
much  thereof  as  shall  from  time  to  time  remain  unpaid,  in  each 
case  according  to  the  terms  and  conditions  of  the  said  acts,  except 
so  far  as  the  same  are  hereby  repealed  or  altered ;  and  such  mort- 
gage deed  or  deeds  shall  be  made  as  nearly  as  may  be  in  the  form 
or  to  the  effect  of  the  form  contained  in  the  schedule  to  the  said 
acts  or  one  of  them,  and  shall  bind  every  succeeding  incumbent  of 
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iftiTict.  such  benefice  until  the  principal  and  intereat,  coats  and  diargea, 
^^^  shall  be  paid  off  and  discharged,  as  fully  and  effectually  aa  if  sncli 
successor  had  made  and  executed  the  same." 
Repeal  of  m  [Sect.  2.  "  That  so  much  of  the  said  acts  as  requires  the  EDcnm- 
^"im  Non^  bent  of  a  benefice  mortgaged  under  the  provisions  thereof,  if  noo- 
retidenu  lo  resident,  to  pay  ten  pounds  per  centum  per  annum  of  the  moiiey 
eenc'p^r'aii.  Originally  advanced,  and  obliges  an  incumbent  paying  five  povmds 
^  ^S*  i^'  ^^  centum  per  annum  to  produce  a  certificate  of  residence,  ahall 
'^^   '    ^     be  and  the  same  are  hereby  repealed  as  to  aU  mortgages  to  be 

made  after  the  passing  of  this  act." 
The  yearly         [Sect.  S.  "  That  for  the  future,  as  to  every  mortgage  whieh  has 
or'priDd^    heen  made  to  the  governors  of  the  bounty  of  Queen  Anne  for  the 
Semt  seeorcd  augmentation  of  the  maintenance  of  the  poor  cler^,  by  any  bishop, 
ifuMKagM'o  under  the  powers  of  an  act  of  parliament  specudly  enabling  him, 
the  Govern,    whereby  a  irreater  yearly  instalment  than  one  thirtieth  part  of  the 
Anne'i  Boon-  principal  sum  18  Stipulated  to  be  paid,  or  by  the  mcumbent  of  a 
ty  redoced.     benefice,  by  virtue  of  the  two  before-mentioned  acts,  the  instalment 
of  the  principal  sum  to  be  paid  in  every  year  to  the  said  governors 
or  their  assigns  by  such  bishop  or  by  the  incumbent  (whether  such 
incumbent  shall  have  been  resident  for  the  space  of  twenty  weeks  in  the 
year  for  which  such  instalment  shall  be  payable,  or  not,  and  without 
the  production  of  any  certificate  of  such  residence,)  shall  be  one 
thirtieth  part  of  the  principal  sum  originally  advanced  on  such 
mortgage,  in  lieu  of  the  yearly  instalment  thereby  stipulated  to  be 
paid,  until  the  whole  of  the  said  principal  sum  shall  be  fully  dis- 
charged and  paid,  such  substituted  yearly  instalment  to  commence 
and  be  paid  in  each  case  on  the  day  when  the  next  yearly  instal- 
ment by  virtue  of  the  said  mortgage  shall  become  due ;  and  the 
mortgages  made  to  the  said  governors  of  the  estates  of  any  bishopric, 
or  ofthe  glebe,  tithes,  rents,  and  other  profits  and  emoluments  of 
any  benefice,  shall  in  every  case  be  and  remain  in  fiirce  aa  a  secn- 
"^ity  for  the  yearly  instalments  of  the  principal  by  the  said  mort- 
gages agreed  to  be  paid,  as  well  as  for  the  payment  of  the  interest 
arising  on  such  mortgages,  and  with  all  the  powers  and  remedies 
for  enforcing  the  same  given  by  the  said  respective  acts,  until  the 
money  borrowed,  and  all  interest  for  the  same,  and  also  all  costs 
and  charges  which  shall  be  occasioned  by  the  nonpayment  thereof 
shall  be  fully  paid  and  discharged,  in  like  manner  as  if  such  substi- 
tuted yearly  instalments  had   been   expressly  mentioned   in  and 
secured  by  the  said  mortgages,  the  expiration  of  the  term  of  yean 
granted  by  the  said  mortgages,  or  any  other  cause  or  matter  what- 
soever, notwithstanding. 

[[See  below  as  to  the  power  of  Queen  Anne's  bounty  and 
corporate  bodies  to  borrow  money  on  mortgage  for  the  par- 
poses  of  these  acts. 

1  J  2  Vict      [[The  1  &  2  Vict.  c.  106,  s.  67,  enacts, 

Direciioiif'for  [*'  That  tlie  incumbcut  of  every  such  benefice,  in  cases  where 
Kii?d  "ai^'  such  mortgage  or  mortgages  shall  be  made  as  aforesaid,  and  his 
intemt  of**  successofs  for  the  time  being,  shall,  from  and  after  the  expiration 
^LJJ^"  of  the  first  year  of  the  said  term  (in  which  year  no  part  of  the 
principal  sum  borrowed  shall  be  repayable),  yearly  and  every  year 
(such  year  to  be  computed  from  the  date  of  such  mortgage)  pay  to 
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the  mortgagee  one  thirtieth  part  of  the  principal  sum  until  the    i  *  •  ^ict« 
whole  thereof  shall  be  repaid,  and  shall  at  the  end  of  the  first  and  — ^ — I — 
each  succeeding  year  pay  the  yearly  interest  on  the  principal  sum, 
or  so  much  thereof  as  shall  from  time  to  time  remain  unpaid ;  and  As  mod  m 
that  every  such  incumbent  shall  annually,  at  his  own  expense,  from  *^  SJiJ?*"** 
the  time  such  buildings  authorized  to  be  made  by  this  act  shall  be  pietcd,  in- 
completed, insure,  at  one  of  the  public  offices  established  in  London  S^niorc^hem 
or  Westminster  for  insurance  of  houses  and  buildings,  the  house  n*^o»^  ^•» 
and  other  buildings  upon  such  glebe  against  accidents  by  fire,  at 
such  sum  of  money  as  shall  be  determined  upon  by  the  bishop; 
and  in  default  of  the  payment  of  either  the  principal  or  interest  in 
manner  aforesaid,  or  neglect  of  the  incumbent  to  make  such  insu- 
rance, the  bishop  shall  have  power  to  sequester  the  profits  of  the 
benefice  till  such  payment  or  insurance  shall  be  made.' 

[[Section  68  contains  provisions  for  the  apportionment  of  the 
annual  payment  in  cases  of  death,  or  other  avoidance^  similar  to 
those  mentioned  above  of  17  Geo.  3,  c.  53. 


[[6.  Powers  of  Governors  of  Queen  Anne*s  Bounly,  and  of 
Corporate  Bodies,  to  lend  Money  on  Mortgage, 

[[The  17  Geo.  3,  c.  53,  enacts  by  section  16,  ^^ ^^^* 

r*'  That  in  all  cases  where  any  act  is  required  to  be  done  by  the  Provi«owh«n 
ordinary,  in  the  execution  of  any  of  the  purposes  of  this  act,  and  such  £|pb«^a*^ 
ordinary  shall  be  a  body  corporate  aggregate,  every  such  act  shall  B«>dy  Cor- 
be  done  and  signified  under  the  seal  of  such  body  corporate."  poraie,    c 

[[And  by  section  12, 

"  That  it  shall  and  may  be  lawful  for  the  governors  authorized  Goreraon  or 
or  appoijdted  to  regulate  and  superintend  the  bounty  given  by  her  Boooty^enf ' 
late  majesty  Queen  Anne  for  the  augmentation  of  the  maintenance  P^^'**'  V* 
of  the  poor  clergy,  to  advance  and  lend  any  sum  or  sums  of  money,  sams^o  pro- 
not  exceeding  the  sum  of  one  hundred  pounds,  in  respect  of  each  JJ.^j'JoIfjf*"' 
living  or  benefice,  out  of  the  money  which  has  arisen,  or  shall  from  thb  Acu 
time  to  time  arise,  from  that  bounty,  for  promoting  and  assisting 
the  several  purposes  of  this  act,  with  respect  to  any  such  livings  or 
benefices  as  shall  not  exceed  the  clear  annual  improved  value  of 
fifty  pounds ;  and  such  mortgage  and  security  shall  be  made  for  the 
repayment  of  the  principal  sums  so  to  be  advanced,  as  are  herein- 
before mentioned,  but  no  interest  shall  be  paid  for  the  same ;  and 
in  cases  where  the  annual  value  of  such  living  or  benefice  shall 
exceed  the  sum  of  fifly  pounds,  that  it  shall  and  may  be  lawful  for 
the  said  governors  to  advance  and  lend^  for  the  purposes  of  this 
act,  any  sum  not  exceeding  two  years'  income  of  such  living  or 
benefice  upon  such  mortgage  and  security  as  aforesaid,  and  subject 
to  the  several  regulations  of  this  act,  and  to  receive  interest  for  the 
same,  not  exceeding  four  pounds  for  one  hundred  pounds  by  the 
year." 

[[The  1  &  2  Vict.  c.  23,  enacts  by  section  4,  1  &  2  Vict 

[••  That  it  shall  be  lawful  for  the  said  governors  to  advance  and  ^'  ^' 
lend  any  sum  or  sums  of  money  not  exceeding  the  sum  of  one  QatcnAiwe't 
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1  &  t  Vict 
c  33. 

Bounty  na^iy 
advMiice  100/. 
lur  Beoetice« 
not  exceetl- 
in|!  30/.  a 
Year,  wlth- 
uul  IniereaL 


1  &  2  Vict. 
c.  106. 

Covernoia  of 
Qiiefn  Anne's 
Bounty  rm- 
powrreti  to 
lenil  certain 
SuniB  lo  pftv 
mole  the  Ex- 
rcuilon  of 
this  Act. 


17  Geo.  3, 
c.  53. 

Colleges  In 
Oxfunl  and 

CambriiiK* 
and  other 
('orporale 
Buflica,  Pa- 
trons of  Liv- 
inRs  may 
lend  any 
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oat  Interest, 
to  aid  the 
EsecoiioQ  of 
tnis  Act. 


l&2Vict 
C.23. 

Collctea,  Ac. 
may  advance 
Money,  In- 
terest free, 
to  Beneficea 
in  their  Pa- 
tronage for 
Hooaea. 


hundred  pounds  in  respect  of  each  benefice*  out  of  the  money 
which  has  arisen  or  shall  from  time  to  time  arise  from  the  said 
bounty  for  promoting  and  assisting  the  several  purposes  of  the  said 
acts  and  of  this  act,  with  respect  to  any  such  benefices  as  shall  not 
exceed  the  clear  annual  improved  value  of  fifty  pounds,  and  such 
mortgage  and  security  shall  be  made  for  the  repayment  of  the  prin- 
cipal sums  so  to  be  advanced  as  are  hereinbefore  mentioned,  but  do 
interest  shall  be  paid  for  the  same ;  and  in  cases  where  the  annual 
value  of  such  benefice  shall  exceed  the  sum  of  fifty  pounds,  that  it 
shall  and  may  be  lawful  for  the  said  governors  to  advance  and  lend 
for  the  same  purposes  any  sum  or  sums  of  money  to  the  extent 
authorized  by  this  act  to  be  borrowed,  upon  such  mortgage  and 
security  as  aforesaid,  and  subject  to  the  several  regulations  of  this 
act,  and  to  receive  interest  for  the  same  not  exceeding  four  pounds 
for  one  hundred  pounds  by  the  year." 

[[And  the  1  &  2  Vict.  c.  106,  enacts, 

[Sect.  72.  "  That  it  shall  be  lawful  for  the  governors  authorized 
or  appointed  to  regulate  and  superintend  the  bounty  given  by  her 
late  majesty  Queen  Anne,  for  the  augmentation  of  the  maintenance 
of  the  poor  clergy,  to  advance  and  lend  out  of  the  money  which 
has  arisen  or  shall  from  time  to  time  arise  from  that  bounty,  for 
promoting  and  assisting  the  purposes  of  this  act,  any  sum  not  ex- 
ceeding the  amount  hereby  authorized  to  be  raised  upon  such  mort- 
gage and  security  as  aforesaid,  and  subject  to  the  several  regula- 
tions of  this  act,  and  to  receive  interest  for  the  same  not  exceeding 
four  pounds  for  one  hundred  pounds  by  the  year." 

[[The  17  Geo.  3,  c.  53,  enacts, 

[Sect.  13.  '<  That  it  shall  and  may  be  lawful  for  any  collie  or 
hafl,  within  the  universities  of  Oxford  and  Cambridge,  or  for  any 
other  corporate  bodies  possessed  of  the  patronage  of  ecclesiastical 
livings  or  benefices,  to  advance  and  lend  any  sum  or  sums  of 
money,  of  which  they  have  the  power  of  disposing,  in  order  to  aid 
and  assist  the  several  purposes  of  this  act,  for  the  building,  re- 
building, repairing,  or  purchasing  of  any  houses  or  buildings  for 
the  habitation  and  convenience  of  the  clergy,  upon  livings  or  bene- 
fices under  the  patronage  of  such  college  or  hall,  upon  the  mort- 
gage and  security  directed  by  this  act  for  the  repayment  of  the 
principal,  without  taking  any  interest  for  the  same.* 

[[The  1  &  2  Vict.  c.  23,  enacts, 

[Sect.  5.  **  That  it  shall  be  lawful  for  any  college  or  hall  within 
the  universities  of  Oxford  or  Cambridge,  or  for  any  other  corpo- 
rate bodies  possessed  of  the  patronage  of  ecclesiastical  benefices, 
to  advance  and  lend  anv  sum  or  sums  of  money  of  which  they 
have  the  power  of  disposing  in  order  to  aid  and  assist  the  several 
purposes  of  this  act,  for  the  building,  rebuilding,  repairing,  or  pur- 
chasing of  any  houses  or  buildings  for  the  habitation  or  conveni- 
ence of  the  clergy,  or  sites  for  such  houses  and  buildings,  upon 
benefices  in  the  patronage  of  such  colleges  or  halls  respectively, 
upon  the  mortgage  and  security  directed  by  this  act  for  the  re- 
payment of  the  principal,  without  taking  any  interest  for  the  same/' 
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TAnd  the  1  &  S  Vict.  c.  106,  enacts,  i  &  t  vict. 

[Sect.  73.  "  That  it  shall  be  lawful  for  any  college  or  hall  within  

the  universities  of  Oxford  and  Cambridge,  or  for  any  other  cor-  SKfJS'&c 
porate  bodies  possessed  of  the  patronage  of  ecclesiastical  beneiices,  m»y  leod  «nj 
to  advance  and  lend  any  sum  or  sums  of  money  of  which  they  have  fni'ereltl^to"' 
the  power  of  disposing  in  order  to  aid  and  assist  the  several  purposes  a^  tbe  Exe- 
of  this  act  for  the  building,  rebuilding,  repairing,  or  purchasing  of  acu"  ^  ***'* 
any  houses  or  buildings  for  the  habitation  and  convenience  of  the 
clergy,  upon  benefices  under  the  patronage  of  such  college  or  hall, 
upon  the  mortgage  and  security  directed  by  this  act  for  the  repay- 
ment of  the  principal,  without  taking  any  interest  for  the  same." 

[Sect.  74.   "  That  it   shall  be  lawful    for  the  said  bishop,   by  Allowance  to 
writing  under  his  hand,  to  make  such  allowance  to  the  person  or  ^'IJ^JJ  J**" 
persons  to  be  nominated  by  him  for  the  purpose  of  paying  and  ap-  the  Bi»hop  to 
plying  the  money  so  to  be  raised  as  aforesaid  as  he  shall  think  fit,  J^JjJ*  **"' 
not  exceeding  the   sum  of  five  pounds   for   every  one  hundred 
pounds  so  to  be  laid  out  and  expended  as  aforesaid." 


[[7.  Consent  of  Patrons  and  the  Crown  to  executing  the 

Provisions  of  these  Statutes. 

CThe  17  Geo.  3,  c.  63,  enacts,  17  Geo.  3, 

[Sect.  14.  **  That  whenever  the  patron  of  any  living  or  benefice,  v^iJJj  u  to 
to  which  the  provisions  of  this  act  are  proposed  to  be  extended,  «ct  ("or  any 
shall  happen  to  be  a  minor,  idiot,  lunatic,  or  feme  covert^  it  shall  »bairbe^  ^ 
and  may  be  lawful  for  the  guardian,  committee,  or  husband  of  every  Minor,  Lo- 
such  patron,  to  transact  the   several   mattery  aforesaid  for  such        ' 
patron,  who  shall  be  bound  thereby,  in  such  manner  as  if  he  or 
she  had  been  of  full  age,  of  sound  mind,  or  feme  sole,  and  had  done 
such  act,  or  given  his  or  her  consent  thereto.*' 

[[Section  15  provides  that  such  writings  shall  not  be  liable 
to  stamp  duty. 

[Sect.  17.  '*  Provided  always,  that  where  the  incumbent  of  any  in  eeruin 
chapelry  or  perpetual  cure  shall  be  nominated  by  the  rector  or  cSSiini  of 
vicar  of  the  parish  wherein  the  same  is  situated,  in  every  such  case  the  Rector, 
the  consent  of  such  rector  or  vicar,  together  with  the  consent  of  JiJv""**' 
the  patron  of  such  rectory,  shall  be  necessary  in  all  such  matters 
wherein  the  consent  of  the  patron  is  required  by  the  former  pro- 
visions of  this  act." 

[Sect.  19.  "  Provided  also,  that  it  shall  and  may  be  lawful  for  patron,  &c 
the  patron,  ordinary,  and  incumbent  of  any  such  living  or  benefice  !**  ""'*«  ^^ 
as  aforesaid,  or  any  two  of  them,  ot  which  the  ordinary  to  be  one,  Persons  for 
by  writing  under  their  hands,  to  make  such  allowance  to  the  per-  jfoicy '&©.* 
son  or  persons  to  be  nominated  by  them,  for  the  purpose  of  paying 
and  applying  the  money  so  to  be  raised  as  aforesaid,  as  they  shall 
think  fit,  not  exceeding  the  sum  of  five  pounds  for  every  one  hun- 
dred pounds  so  to  be  laid  out  and  expended  as  aforesaid." 

tThe  1  &  2  Vict.  c.  23,  enacts,  ^  J2Jict 

[Sect.  12.  "  That  in  any  case  in  which  the  consent  of  the  patron  How  Con- 

of  any  benefice  shall  be  required  to  the  exercise  of  any  power  siven  !)°en^Miere 

by  this  act,  and  the  patron  of  such  benefice  shall  be  a  minor,  idiot,  Patron  u  an 

lunatic,  or  feme  covert^  it  shall  be  lawful  for  the  guardian  or  guar-  pSSo!******' 
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Ilk fl Vkt  dians,  committee  or  committees,  or  husband  of  auch  patron  (bot 
*•**•  in  case  of  a  feme  covert  with  her  consent  in  writing)  to  execute  the 
instrument  by  which  such  power  shall  be  exercised  in  teatimonj  of 
the  consent  of  such  patron  ;  and  such  execution  shall  for  the  pur- 
poses of  this  act  be  deemed  and  taken  to  be  an  execution  by  the 
patron  of  the  benefice." 

17  Geo.  3,       [[As  to  the  consent  of  the  Crown,  the  17  Geo.  3,  c.  53, 
^'  ^^'      enacts, 

MaoMVihe         [Sect.  20.  "  Provided  also,  that  in  all  cases  where  the  patron- 
CoDsent  of     age  of  any  living  or  benefice  hereinbefore  described  shall  be  in  the 
tbtirb^^ade  covHi,  and  such  living  or  benefice  shall  be  above  the  yearly  value 
knowo.  In  aU  of  twenty  pouuds  in  the  king's  books,  the  consent  of  the  crown  to 
tbePatraflT    the  Several  proceedings  hereby  authorized  respecting  such  living  or 
■g*  shall  be     benefice,  shall  be  signified  by  the  lord  high  treasurer,  or  first  h>rd 
commissioner  of  the  treasury  for  the  time  being ;  but  if  such  living 
or  benefice  shall  not  exceed  the  value  of  twenty  pounds  in  the 
king's  books,  such  consent  shall  be  signified  by  the  lord  high  chan- 
cellor, lord  keeper,  or  commissioners  of  the  great  seal  for  the  time 
being  ;  or  if  such  living  or  benefice  shall  be  within  the  patronage 
of  the  crown  in  right  of  the  duchy  of  Lancaster,  then  sucn  consent 
shall  be  signified  by  the  chancellor  of  the  duchy  for  the  time  being, 
by  writing  under  their  respective  hands,  in  the  form  or  to  the  efiect 
for  that  purpose  containea  in  the  schedule  hereunto  annexed ;  and 
that  in  all  such  cases  where  such  deed  is  hereby  required  to  be 
executed  by  the  patron  as  well  as  the  ordinary  and  incumbent, 
such  deed  shall  be  valid  and  effectual  to  all  intents  and  purposes 
whatsoever,  if  executed  by  the  ordinary  and  incumbent  only,  after 
such  consent  shall  have  been  obtained  as  aforesaid  from  the  said 
lord  high  treasurer,  first  commissioner  of  the  treasury,  lord  chan* 
cellor,  lord  keeper,  lords  commissioners  of  the  great  seal,  or  chan- 
cellor of  the  duchy  of  Lancaster  respectively,  as  the  case  shall  be, 
provided  such  consent  shall  be  registered  at  the  register  oCBce 
aforesaid." 

1  &  2  Vict      [[And  the  1  &  S  Vict.  c.  23,  contains  further  provisions  on 
c  23.       this  subject : 

How  Cos.  [Sect.  10.  *'  That  in  any  case  in  which  the  consent  of  the  patron 

troo  to  b«  of*  any  benefice  shall  be  required  to  the  exercise  of  any  power  givoi 
tctuiied  wbcD  by  this  act,  and  the  patronage  of  such  benefice  shall  be  in  the 
tbe  Crown!"  crown,  the  consent  of  the  crown  to  the  exercise  of  such  power  shall 
be  testified  in  the  manner  hereinafter  mentioned ;  (that  is  to  say,) 
if  such  benefice  shall  be  above  the  yearly  value  of  twenty  pounds 
in  the  queen's  books,  the  instrument  by  which  the  power  shall  be 
exercised  shall  be  executed  by  the  lord  high  treasurer  or  first  lord 
commissioner  of  the  treasury  for  the  time  being ;  and  if  such  be- 
nefice shall  not  exceed  the  yearly  value  of  twenty  pounds  in  the 
queen's  books,  such  instrument  shall  be  executed  by  the  lord  h^k 
chancellor,  lord  keener  or  lords  commissioners  of  the  great  seal  rar 
the  time  being ;  ana  if  such  benefice  shall  be  within  the  patronage 
of  the  crown  in  right  of  the  duchy  of  Lancaster,  such  instrument 
shall  be  executed  by  the  chancellor  of  the  said  duchy  for  the  time 
being ;  and  the  execution  of  such  instrument  by  such  person  m 
persons  shall  be  deemed  and  taken  for  the  purposes  of  this  act  to 
be  an  execution  by  the  patron  of  the  benefice." 
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[Sect.  1 1.  <<  That  in  any  case  in  which  the  consent  of  the  patron  How  Oon- 
of  any  benefice  shall  be  required  to  the  exercise  of  any  power  given  5"en**Jhen 
by  the  said  acts  or  by  this  act,  and  the  advowson  and  right  of  pa-  Patronage  is 
tronage  of  such  benefice  shall  be  part  of  the  possessions  of  the  rhe'Dit^hy'or 
duchy  of  Cornwall,  the  consent  of  the  patron  of  such  benefice  to  c»"»waii. 
the  exercise  of  such  power  shall  be  testified  in  the  manner  herein- 
after mentioned;  (that  is  to  say,)  the  instrument  by  which  the 
power  shall  be  exercised  shall  be  executed  by  the  Duke  of  Corn- 
wall for  the  time  being,  if  of  full  age ;  but  if  such  benefice  shall 
be  within  the  patronage  of  the  crown  in  right  of  the  duchy  of 
Cornwall,  such  instrument  shall  be  executed  by  the  same  person 
or  persons  who  is  or  are  by  the  said  acts  authorized  to  testify  the 
consent  of  the  crown  to  the  exercise  of  any  power  given  thereby  in 
respect  of  any  benefice  in  the  patronage  of  the  crown  ;  and  the 
execution  of  such  instrument  by  such  person  or  persons  shall  be 
deemed  and  taken,  for  the  purposes  of  the  said  acts  and  of  this 
act,  to  be  an  execution  by  the  patron  of  the  benefice." 

[[For  the  provisions  of  1  &  2  Vict.  c.  106,  on  this  subject, 
extending  from  section  125  to  128,  see  the  preceding  title 
IKtSibcnce*  See  also  the  head  of  this  chapter,  "  9.  Pur- 
chase, Sale,  ^cy 


[[8.  Money  recovered  for  DilapidatioJis. 

[^It  has  been  seen  under  the  head  ''  Building  by  Mortgage, 
under  17  Geo,  3,  c.  53,"  that  by  sect.  8  of  that  act  the  ordinary 
had  power,  under  certain  circumstances,  to  compel  the  incum- 
bent  to  build  or  repair  by  mortgage.    By  sect.  9,  it  is  enacted :      ^  ^3   ' 

["That  all  sum   and  sums  of  money  recovered  or  received,  Aii Money 
by  suit  or  compositions,  from  the  representatives  of  any  former  Dnap^Sl.'^' 
incumbent  of  such  living  or  benefice,  and  not  laid  out  in  the  '^^If'^^'* 
repairs  of  such  buildings,  shall  go  and  be  applied  in  part  of  the  piM  in  I'^rt 
payments  under  such  estimate  as  aforesaid :  and  that  all  money  ^  '^*  ^"Jf- 

\  ^        tK  \  •»  ••••1  *        menu  nnoer 

thereafter  to  be  recovered  or  received,  m  case  the  same  cannot  be  the  aforeMid 
had  before  such  buildings  are  completed,  and  the  money  paid  for  ^<*"*"<«> 
the  same  shall  be  applied,  as  soon  as  received,  in  payment  of  the 
principal  then  due,  as  far  as  the  same  will  extend :  or  in  case  the 
said  mortgage  money  shall  have  been  discharged,  all  such  money 
arising  from  dilapidations  shall  be  paid  into  the  hands  of  the 
nominee  to  be  appointed  as  aforesaid,  or  of  some  other  person  or 
persons  to  be  nommated  by  the  ordinary,  patron,  and  incumbent,  in 
case  such  nominee  shall  be  dead,  or  shall  decline  to  act  therein,  to  be 
laid  out  and  expended  in  making  some  additional  buildings  or  or  in  making 
improvements  upon  the  glebe  of  such  living  or  benefice,  to  be  uJHinm-' 
approved  by  the  ordinary,  patron,  and  incumbent ;  and  in  the  mean  p'ovcrocotf, 
time,  or  in  case  such  buildings  shall  not  be  necessary,  then  in  trust, 
to  lay  out  the  same  in  government  or  other  good  securities,  and 
pay  the  interest  thereof  to  the  incumbent  for  the  time  being." 

[[Section  69  of  1  8c  2  Vict.  c.  106,  contains  a  transcript  of 
this  provision,  with  the  exception  already  noticed  of  substi- 
tuting "  bishop"  for  "  ordinary,  patron,  and  incumbent." 

VOL.  III.  M  M 
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Q9.  Purchase,  SaU,  or  Exchamge  of  Retidemce  Homu. 

17  Geo.  3,       [;The  1 7  Geo.  3,  c.  53,  enacts, 

Where  new        [Sect.  10.  <'  That  whcTe  new  buildings  are  necessary  to  be  pro- 
Baiidiiis*  ere  viJed  OF  erected  for  the  habitation  and  residence  of  the  rector, 
rbeRr*Mrnce  vicar,  Of  Other  incuiTibent,  pursuant  to  the  authority  hereby  given, 
or  ih«  iix^;'*"-  it  shall  and  raay  be  lawful  for  the  ordinary,  patron,  and  incumbent 
iiiii4i>,  &c.     ot  every  such  living  or  benefice,  to  contract,  or  to  authorise,  if  tbey 
^ycun^i"*  shall  think  fit,  the  person  so  to  be  nominated  by  them  as  aforesaid, 
niei.i  Hoiiie,   to  Contract,  for  the  absolute  purchase  of  any  house  or  buildings, 
MH«  oMbe     i"  ^  situation  convenient  for  the  habitation  and  residence  of  the 
Cbui  b ;  aiKi   rector  or  vicar  of  such  living  or  benefice,  and  not  at  a  greater 
iioa'urLa^!  distance  than  one  mile  from  the  church  belonging  to  such  living, 
benefice,  or  chapel ry  ;  and  also  to  contract  for  any  land  adjoining 
or  lying  convenient  to  such  house  or  building,  or  to  the  house  or 
building  belonging  to  any  parochial  living  or  benefice,  baving  no 
glebe  lying  near  or  convenient  to  the  same,  not  exceeding  two 
acres,  if  the  annual  value  of  such  living,  to  be  ascertained  as  afore- 
said, shall  be  less  than  one  hundred  pounds  per  annum,  nor  two 
acres  for  every  one  hundred  pounds  per  annum,  if  of  greater  value, 
and  to  cause  the  purchase  money  for  such  house  or  buildings  to 
be  paid  out  of  the  money  to  arise  under  the  powers  and  authoriti^ 
of  this  act ;  in  all  which  cases  the  said  buildings  and  lands  shall  be 
conveyed  to  the  patron  of  such  living  or  benefice,  and  his  heirs,  in 
trust,  for  the  sole  use  and  benefit  of  the  rector,  vicar,  or  other 
incumbent  of  such  living  or  benefice  for  the  time  being,  and  their 
successors,  and  shall  be  annexed  to  such  church  or  chapel,  and  be 
enjoyed  and  go  in  succession  with  the  same  for  ever ;  hut  no  con- 
tract so  made  by  the  nominee  shall  be  valid,  until  confirmed  by 
the  ordinary,  patron,  and  incumbent,  by  writing  under  their  hands ; 
and  every  sucn  purchase  deed  shall  be  in  the  form  or  to  the  effect 
contained  in  the  schedule  hereunto  annexed,  and  shall  be  roistered 
in  such  manner,  and  in  such  office,  as  the  other  deeds  are  hereby 
directed  to  be  registered." 
PsrehaM-  [Sect.  11.  "That  when  any  such  land  lying  near  to  the  par- 

Meh*L^  to  sonage  house  and  buildings  belonging  to  such  living  or  benefice,  or 
be  relied  by    to  be  SO  purchased  or  exchanged  as  aforesaid,  shall  be  thought  fit 
Part'or^he'    to  be  taken  and  used  as  a  convenience  for  the  same,  the  purchase- 
6i«be  or        money  or  equivalent  for  such  land  shall  be  raised  and  had  by  sale 
or  exchange  of  some  part  of  the  glebe  or  tithes  of  such  living  or 
benefice,  which  shall  appear  to  the  said  ordinary,   patron,  and 
incumbent  most  convenient  for  that  purpose  ;  and  every  such  sale 
or  exchange  shall  be  by  deed,  in  the  form  or  to  the  effect  con- 
tained in  the  schedule  hereunto  annexed,  and  registered  as  herein- 
before directed." 

[[Section  6  of  55  Geo.  3,  c.  147,  extended  two  acres  into 
twenty  (see  title  (Sltbt  lLanh0,  vol.  ii.  p.  303) ;  it  will  be 
seen  that  there  is  some  difference  in  the  provisions  of  1  &  2 
1  &  2  Vict.  Vict.  c.  106,  on  the  same  subject. 

Wher«  new  [Sect.  70.  "  That  where  new  buildings  are  necessary  to  be  pro- 
Beikiingi  are  vioed  for  the  residence  of  the  incumbent  of  any  benefice  exceeding 
A?S^Me^ce  in  value  one  hundred  pounds  a  year,  and  avoided  after  the  passing 
of  the  incmn-  ^f  ^Y^[^  ^ct,  and  where  such  new  buildings  cannot  be  conveniently 
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erected  on  the  glebe  of  such  benefice,  it  shall  be  lawful  for  the  Bithop  may 
bishop  to  contract,  or  to  authorize,  if  he  shall  think  fit,  the  person  SSin«Di«iiUy 
so  to  be  nominated  by  him  as  aforesaid  to  contract,  for  the  abso-  •Uoated 
lute  purchase  of  any  house  or  buildings  in  a  situation  convenient  certain  Por-^ 
for  the  residence  of  the  incumbent  of  such  benefice,  and  also  to  tkwof  UimL 
contract  for  any  land  adjoining  or  lying  convenient  to  such  house 
or  building,  or  to  contract  for  any  land  upon  which  a  fit  house  of 
residence  can  be  conveniently  built,  and  to  raise  the  purchase- 
money  for  such  house  or  buildings  and  land  adjoining,  or  for  such 
land  upon  which  a  house  of  residence  can  be  conveniently  built, 
(as  the  case  may  be),  by  mortgage  of  the  glebe,  tithes,  rents,  and 
other  profits  and  emoluments  arismg  or  to  arise  from  such  benefice, 
in  the  same  manner  in  all  respects  as  is  herein-before  directed 
with  respect  to  the  mortgage  herein-before  authorized  or  directed 
to  be  made,  which  mortgage  shall  be  binding  upon  the  incumbent 
and  his  successors,  and  he  and  they  and  their  representatives  are 
hereby  made  liable  to  the  payment  of  the  principal,  interest,  and 
costs,  in  the  same  manner  and  to  the  same  extent  as  herein-before 
directed  with  respect  to  the  aforesaid  mortgage  ;  and  the  receipt  of 
such  nominee  or  nominees  as  aforesaid  shall  be  a  sufficient  dis- 
charge to  the  person  or  persons  who  shall  advance  or  pay  the 
money  so  to  be  raised :  provided  always,  that  no  greater  sum  shall 
be  charged  on  any  benefice  under  the  authority  of  this  act  than 
four  years  net  income  and  produce  of  such  benefice  (after  such 
deduction  as  aforesaid)." 

[Sect.  71.  "That  the  buildings  and  lands  so  to  be  purchased  BoHdinpand 
shall  be  conveyed  to  the  patron  of  such  benefice  and  his  heirs  or  i?my!Ki*?o 
successors,  as  the  case  may  be,  in  trust  for  the  sole  use  and  benefit  ^^^"*^  *■> 
of  the  incumbent  of  such  benefice  for  the  time  being  and  his  sue-  inenmbcDt 
cessors,  and  shall  be  annexed  to  such  benefice,  and  be  enjoyed  and  ^.  ^^  '^^'^ 
go  in  succession  with  the  same  for  ever ;  but  no  contract  of  pur-      "*' 
chase  made  by  the  nominee  shall  be  valid  until  confirmed  by  the 
bishop  by  writing  under  his  hand ;  and  every  such  purchase  deed 
snail  be  in  the  form  or  to  the  effect  contained  in  the  schedule  here- 
unto annexed,  and  shall  be  registered  in  such  manner  and  in  such 
office  as  the  other  deeds  are  hereby  directed  to  be  registered. 

[[For  the  power  given  by  65  Geo.  3,  c.  147,  and  56  Geo.  3, 
c.  52,  to  excnange  or  pull  down,  or  cut  glebe  timber  for  the 
house  of  residence,  see  title  (Bltbz  Hatlllfl,  vol.  ii.  p.  303. 
The  1  &  2  Vict.  c.  23,  which,  as  has  been  said,  extended  the 
provisions  of  17  Geo.  3,  c.  53,  and  21  Geo.  3,  c.  66,  enacts,      l  &2  Vict 

C.23 

SSect.  6.  "  That  when  it  shall  happen  that  any  existing  house  om  Benefice 
offices  belonging  to  any  benefice  shall  be  unfit  for  the  resi-  Hoaiei  in 
dence  of  the  incumbent  thereof,  and  shall  be  incapable  of  being  may  £  coo. 
enlarged  or  repaired  so  as  to  be  rendered  fit  for  his  residence ;  }5IIJint  ** 
and  it  shall  be  so  certified  to  the  bishop  of  the  diocese  wherein  BQiMinpror 
such  benefice  shall  be  situate  by  some  competent  surveyor  or  uJ^oial!!!'^ 
architect,  and  that  it  will  be  advantageous  to  the  benefice  that  such 
house  and  offices  should  be  suffered  to  remain,  it  shall  be  lawful 
for  such  incumbent,  with  the  consent  in  writinff  of  such  bishop 
(such  consent  to  be  registered  in  the  registry  of  such  bishop),  to 
allow  such  house  and  offices  to  remain  standing  as  a  dwelling 

um2 
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house  and  offices,  or  to  convert  the  same  into  fanning  buildings  for 
the  use  and  occupation  of  the  occupier  or  occupiers  of  the  glebe 
lands  belonging  to  such  benefice ;  and  from  and  after  the  complete 
erection  or  the  purchase  of  a  new  house  and  offices  to  the  satis- 
faction of  the  bishop  of  the  diocese,  such  old  house  and  offices 
shall  from  thenceforth  be  used  for  and  converted  to  the  purposes 
aforesaid ;  and  the  house  and  offices  to  be  so  erected  or  purchased 
shall  from  thenceforth  to  all  intents  and  purposes  be  deemed  and 
taken  to  be  the  residence  house  of  and  for  such  benefice,  without 
the  necessity  of  obtaining  any  licence  or  faculty  for  that  purpose."* 
Power  to  Ib-      [Sect.  7.  **  That  where  the  residence  house,  gardens,  orchard, 
'  "T^^ent        and  appurtenances  belonging  to  any  benefice  shal)  be  inconveniendy 
•  iTpaironaDd  situate,  or  for  other  good  and  sufficient  reasons  it  shall  be  thought 
A.'chb?8ho*)^  advisable  to  sell  and  dispose  thereof,  it  shall  and  may  be  lawful  for 
lu  K«ii  Hoose  the  incumbent  of  such  benefice,  and  he  is  hereby  authorized  and 
if  JncoovenT-   CTOpowered,  with  the  consent  and  approbation  of  the  ordinary  and 
eniiysitoaied,  patrou  thereof,  and  of  the  archbishop  of  the  province,  to  be  sig- 
"[^"'clreom^  uified  by  their  executing  the  deed  or  conveyance  hereby  authorized 
Kiances.  to  be  made,  absolutely  to  sell  and  dispose  of  such  house,  gardens, 

orchard,  and  appurtenances,  any  or  either  of  them,  with  any  land 
contiguous  thereto  not  exceeding  acres,  to  any  person  or 

persons  whomsoever,  either  altogether  or  in  parcels,  and  for  such 
sum  or  sums  of  money  as  to  such  ordinary  and  patron  and  arch- 
bishop as  shall  appear  fair  and  reasonable,  and  upon  payment  of 
the  purchase  money  for  the  same  as  hereinafter  mentioned  by  deed 
indented  to  convey  and  assure  such  house,  gardens,  orchard,  land, 
and  appurtenances  unto  and  to  the  use  of  the  purchaser  or  purchasers 
thereof,  his  or  their  heirs  or  assigns,  or  as  he  or  they  shall  direct 
or  appoint.*' 

[^Another  statute  (x)  was  passed,  on  purpose  to  fill  up  this 

blank,  with  the  word  "  twelve." 

Pur<h«se  [Sect.  8.  **  That  the  monies  to  arise  from  such  sale  or  sales  as 

iMul''to"the  ***  aforesaid  shall  be  paid  to  the  said  governors  of  the   bounty  of 

Governors  or   Quccu  Auue  ;  and  that  the  receipt  or  receipts  of  the  treasurer  for 

Buuuty^°°* '  the  time  being  of  the  said  governors  shall  be  and  be  deemed  and 

taken  to  be  an  effectual  discharge  to  the  person  or  persons  paying 

such  monies,  or  for  so  much  thereof  as  in  such  receipt  or  receipts 

shall  be  expressed;  and  afler  obtaining  such  receipt  or  receipts 

such  purchaser  or  purchasers  shall  be  absolutely  discharged  from 

the  money  for  which  such  receipt  or  receipts  shall  be  given,  and 

shall  not  be  answerable  or  accountable  for  the  loss,  misapplication, 

or  nonapplication  of  such  monies  or  any  part  thereof." 

to  be  applied        [Sect.  9.  "  That  the  monies  to  arise  from  such  sale  or  sales  ss 

bli  w'*^  H  a     aforesaid  shall,  after  payment  of  all  costs,  charges,  and  expenses  of 

for  ii.cnin*      such  salc  or  sales,  be  applied  and  disposed  of  by  the  said  govemon 

ienJ'e  ^***      '"  ^^  towards  the  erection  or  purchase  of  some  other  house  and 

offices,  or  the  purchase  of  an  orchard,  garden,  and  appurtenances, 

or  land  for  the  site  of  a  house,  any  or  either  of  them,  together  with 

land  contiguous  thereto,  and  not  exceeding  twelve  acres,  suitable 

for  the  residence  and  occupation  of  the  incumbent  of  such  benefice, 

and  approved  of  by  the  said  ordinary  and  patron,  such  approval 

(x)  [1  &  2  Vict.  c.  29.] 
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to  be  signified  under  the  respective  hands  of  such  ordinary  and 
patron,  and  to  be  deposited  in  the  registry  of  such  ordinary  ;  and 
such  house  shall  from  thenceforth  be  deemed  and  taken  to  be  the 
house  of  residence  of  such  benefice  for  all  purposes  whatsoever.'* 

[Sect.  14.  "That  in  the  case  of  a  purchase  as  aforesaid  the  inc«feora 
several  powers  and  provisions  contained  in  an  act  made  and  passed  powvrs7>i  Act 
in  the  seventh  year  of  the  reign  of  his  majesty  King  George  the  ^  Geo-  -».  c- 
Fourth,  intituled  '  An  Act  to  render  more  effectual  the  several     '       *^^ 
Acts  now  in  force  to  promote  the  Residence  of  the  Parochial 
Clergy,  by  making  Provision  for   purchasing  Houses  and  other 
necessary  Buildings  for  the  Use  of  their  Benefices/  shall  be  and 
the  same  are  hereby  extended  to  this  act  for  the  purposes  afore- 
said." 

[[This  statute  of  the  7  Geo.  4,  c.  66,  after  reciting  the  17 
Geo.  3,  c.  53,  a  variety  of  other  statutes,  and  among  them  the 
a5  Geo.  3,  c.  147,  (see  title  (SUht  ILanHsJ,  vol.  ii.  p.  303), 
proceeds  to  enact: — 

["  '  And  whereas  the  means  of  providing  houses  and  buildings  for   7  Geo.  4, 
the  residence  and  occupation  of  the  parochial  clergy  are  still  in  many       c.  66,  • 
cases  insufficient,  by  reason  that  the  powers  given  to  owners  of 
houses,  buildings  and  lands,  by  the  said  act  of  the  fifty-fifth  year  of 
his  late  majesty's  reign,  if  under  any  disability  or  incapacity  to 
convey,  authorize  the  sale  of  land  only,  and  the  exchange  only  of 
houses  and  buildings  ;  and  that  although  power  to  purchase  houses 
and  buildings  is  given  by  the  said  acts  of  the  seventeenth  and  forty- 
third  years  of  his  late  majesty's  reign,  the  owners  thereof,  if  under 
any  such  disability  or  incapacity,  are  not  empowered  to  sell  and 
convey  the  same  :*  Be  it  therefore  enacted,  &c.  That  from  and  afler  Corporal iona 
the  passing  of  this  act  it  shall  and  may  be  lawful  to  and  for  any  "Jer  01^"* 
owner  or  owners  of  any  messuages,  buildings  or  lands,  which  may  ability  or  in- 
be  purchased  under  the  authority  of  the  said  acts  of  the  seventeenth  ^^w^u^ 
and  forty-third  and  fifly-fifth  years  of  his  late  majesty's  reign,  or  a«ii  m«*- 
either  of  them,  whether  such  owner  or  owners  shall  be  a  corpora-  &c.^ror  the  *' 
tioh  sole  or  aggregate,  or  tenant  or  tenants  in  fee  simple  or  m  fee  '•"rpojejof 
tail,  general  or  special,  or  for  life  or  lives,  and  for  the  guardians, 
trustees  or  feoffees  for  charitable  or  other  uses,  husbands  or  com- 
mittees of  or  acting  for  any  such  owner  or  owners  as  aforesaid,  who 
shall  be  respectively  infants,  feme  coverts  or  lunatics,  or  under  any 
other  legal  disability,  or  otherwise  disabled  to  act  for  themselves, 
himself  or  herself,  to  sell  such  messuages,  buildings  and  lands,  or 
any  of  them,  for  the  purposes  of  the  said  acts  or  either  of  them,  and 
to  convey  the  same  in  manner  hereinafter  mentioned  ;  and  all  mes- 
suages, buildings  and  lands,  which  shall  be  purchased  under  the 
authority  of  this  act  or  of  the  said  acts  of  the  seventeenth,  forty- 
third  and  fifty-fifth  years  of  his  late  majesty's  reign,  or  either  of 
them,  shall  be  conveyed  unto  and  to  the  use  of  the  parson,  vicar  or 
other  incumbent  of  the  benefice,  curacy  or  chapelry,  for  the  resi- 
dence and  occupation  of  the  parson,   vicar  or  other  incumbent 
whereof  the  same  shall  be  purchased,  and  shall  for  ever,  from  and 
after  the  conveyance  thereof,  be  and  become  annexed  to  the  same 
benefice,  curacy  or  chapelry,  and  be  holden  and  enjoyed  by  the  par- 
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son,  yicar  or  other  incumbent  thereof,  and  his  successors,  accord- 
ingly, without  any  licence  or  writ  of  ad  quod  damnum,  the  statute 
or  mortmain,  or  any  other  statute  or  law  to  the  contrary  notwith- 
standing ;  and  a  copy  of  every  such  conveyance  of  any  messuage, 
buildings  or  lands,  the  purchase  money  whereof  shall  be  raised 
under  we  powers  of  the  said  act  of  the  seventeenth  year  of  his  late 
majesty's  reign,  shall  be  registered  as  by  the  said  act  is  directed 
with  respect  to  conveyances  thereby  authorized. 

[Sect.  2.  "  Provided  always,  that  in  every  case  in  whioh  any  mes- 
suage, buildings  or  lands  shall  be  sold  under  the  authority  of  this 
act,  by  any  owner  or  owners  having  any  less  estate  or  interest  in 
the  same  than  in  fee  simple,  or  by  any  corporation  aggr^ate  or 
sole,  or  person  or  persons  under  any  legal  aisability,  a  map  and 
plan  thereof,  under  an  actual  survey  and  a  valuation  thereof,  shall 
be  made  and  taken  by  some  competent  surveyor,  and  verified  upon 
oath  to  be  taken  before  some  justice  of  the  peace,  which  oath  any 
justice  of  the  peace  is  hereby  authorized  to  administer ;  and  such 
map,  plan  and  valuation,  and  the  affidavit  verifying  the  same,  shall 
be  annexed  to  and  preserved  with  the  conveyance. 

[Sect.  3.  **  Provided  also,  that  in  every  case  in  which  a  sale  and 
conveyance  shall  be  made  under  the  authority  of  this  act,  of  any 
messuages,  buildings  or  lands  which  shall  belong  to  any  corpora- 
tion aggregate  or  sole,  or  tenant  in  fee  tail,  general  or  special,  or 
for  life  or  lives,  infant,  feme  covert,  lunatic  or  person  or  persons 
under  any  other  lejgal  disability,  or  otherwise  disabled  to  act  for 
themselves,  himself  or  herself,  the  purchase  money  for  the  same 
shall  with  all  convenient  speed  be  paid  into  the  Bank  of  England 
or  the  Bank  of  Ireland,  as  the  case  may  be,  in  the  name  and  with 
the  privity  of  the  accountant-general  of  the  High  Court  of  Chan- 
cery of  England  or  Ireland,  as  the  case  may  be,  to  be  placed  to  his 
account  ex  parte  the  person  or  persons  or  corporation  who  would 
have  been  entitled  to  the  rents,  issues  and  profits  of  such  messuages, 
buildings  or  lands  ;  to  the  intent  that  such  money  shall  be  applied 
or  laid  out  under  the  direction  and  with  the  approbation^  of  the  said 
-  Court  of  Chancery  of  England  or  Ireland,  (to  be  signified  by  an 
order  to  be  made  upon  a  petition  to  be  preferred  by  or  on  behalf 
of  the  person  or  persons  who  would  have  been  entitled  to  the  rents, 
issues  and  profits  of  such  messuages,  buildings  or  lands,)  in  the 
purchase  of  the  land  tax,  or  towards  the  payment  of  any  debts  or 
mcumbrances  affecting  the  same  messuages,  buildings  or  lands,  or 
other  lands  or  hereditaments  standing  settled  to  the  same  or  the 
like  uses,  or  in  the  purchase  of  other  lands  or  hereditaments,  to  be 
conveyed,  settled  and  made  subject  to  and  for  and  upon  such  and 
the  like  uses,  trusts,  limitations  and  dispositions,  and  in  the  same 
manner  as  the  messuages,  buildings  or  lands  so  purchased  as  afore- 
said stood  settled  or  limited,  or  such  of  them  as  at  the  time  of 
making  such  purchase  and  conveyance  shall  be  existing  undeter- 
mined and  capable  of  taking  effect ;  and  in  the  meantime  and  untU 
such  purchase  shall  be  made,  the  said  money  shall  by  order  of  the  said 
Court  of  Chancery  of  England  or  Ireland  upon  application  thereto, 
be  invested  by  the  accountant-general  in  his  name  in  some  one  of  the 
public  funds  of  England  or  Ireland,  and  the  dividends  and  annual 
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produce  thereof  shall  from  time  to  time  be  paid,  by  order  of  the  yPeo-^cw. 
said  court,  to  the  person  or  persons  who  would  have  been  entitled 
to  the  rents,  issues  and  profits  of  the  said  messuages,  buildings  or 
lands,  in  case  no  purchase  and  conveyance  thereof  had  been  made 
under  the  provisions  of  this  act." 


[[10.  Grants  of  Land  or  Money  for  Residence^Houses. 
C;The  rr  Geo.  3,  c.  63,  enacts—  ^\^^'  ^ 

[Sect.  21.  *'That  it  shall  and  may  be  lawful  for  any  archbishop  Lord's  or  Wa- 
or  oishop  of  any  diocese,  and  also  for  any  ecclesiastical  corporation  2J5J;iJ*5jjy 
sole  or  afi^regate,  being  lord  or  lords  of  any  manor  withm  which  wmi«  Laodi 
there  shaJlbe  any  waste  or  common  lands,  parcel  of  the  demesnes  foj^lbo^p.^ 
of  such  manor,  lying  convenient  for  the  house  and  buildings,  and  pom  or  ihit 
other  the  purposes  of  this  act,  to  grant  a  part  or  parts  of  such  mitTftn 
waste  or  common  lands  in  perpetuity  for  the  several  purposes  of  JjJJJfJ" 
this  act,  leaving  sufficient  common  for  the  several  persons  having  a^       ^' 
right  of  common  upon  such  wastes  or  commons,  and  obtaining  the 
consent  of  the  lessee  of  such  lands,  if  the  same  shall  be  in  lease." 

[[The  43  Geo.  3,  c.  108,  enacU— 

[*'  *  Whereas  a  sufficient  number  of  churches  and  chapels  for  the  43  Geo.  3, 
celebration  of  divine  service,  according  to  the  rites  and  ceremonies     c.  108. 
of  the  united  church  of  England  and  Ireland,  and  of  mansion  houses 
with  competent  glebes  for  the  residence  of  ministers  officiating  in 
such  churches  and  chapels,  is  necessary  towards  the  promotion  of 
religion  and  morality:   And  whereas  the  same  are  either  wholly 
wanting  or  materially  deficient  in  many  parts  of  England  and  Ire- 
land :  And  whereas  many  well  disposed  persons  would  be  desirous 
of  contributing  towards  the  supply  of  such  defects,  if  they  were 
enabled  so  to  do  in  the  manner  hereinafter  directed:'  be  it  enacted,  PcnoM  |mm- 
That  all  and  every  person  and  persons  having  in  his  or  their  own  ****^"  f^*'*' 
right  any  estate  or  interest  in  possession,  reversion,  or  contin^ncy,  my,by%Ud 
of  or  in  any  lands  or  tenements,  or  of  any  property  of  or  in  any  £[^*!|l^i" 
goods  or  chattels,  shall  have  full  power,  licence,  and  authority,  at  de/sut.  n 
his  and  their  will  and  pleasure,  by  deed  inroUed  in  such  manner,  [^^{n^reSod 
and  within  such  time,  as  is  directed  in  England  by  the  statute  made  oodcr  siat. 
in  the  twenty- seventh  year  of  the  reign  of  King  Henry  the  Eighth,  ^^,\^j\^ 
and  in  Ireland  by  the  statute  made  in  the  tenth  year  of  the  reign  of  or  by  wiir 
King  Charles  the  First,  for  inrolment  of  bargains  and  sales,  or  by  mooUm  u- 
his,  tier,  or  their  last  will  or  testament  in  writing  duly  executed  ac-  g'®  *^^^ 
cording  to  law,  such  deed,  or  such  will  or  testament,  being  duly  uSs'not 
executed  three  calendar  months  at  least  before  the  death  of  such  ^y^*^'^  ^ 
grantor  or  testator,  including  the  days  of  the  execution  and  death,  Oood*  mud 
to  give  and  grant  to  and  vest  in  any  person  or  persons,  or  body  ex'^'ing^ 
politic  or  corporate,  and  their  heirs  and  successors  respectively,  all  mo'.,  ror  th« 
such  his,  her,  or  their  estate,  interest,  or  property  in  such  lands  or  thb^'  ^ 
tenements,  not  exceeding  five  acres,  or  goods  and  chattels,  or  any 
part  or  parts  thereof,  not  exceeding  in  value  five  hundred  pounds, 
for  or  towards  the  erecting,  rebuilding,  repairing,  purchasing,  or 
providing  any  church  or  chapel  where  the  liturgy  and  rites  of  the 
said  united  church  are  or  shall  be  used  or  observed,  or  any  mansion 
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house  for  the  residence  of  any  minister  of  the  said  united  church, 
officiating  or  to  officiate  in  any  such  church  or  chapel,  or  of  any 
out-huildings,  offices,  church-yard,  or  glebe  for  the  same  respec- 
tively, and  to  be  for  those  purposes  applied,  according  to  the  will 
of  the  said  benefactor  in  and  by  such  deed  enrolled,  or  by  such  will 
or  testament  executed  as  aforesaid  expressed,  the  consent  and  ap- 
probation of  the  ordinary  being  first  obtained,  and  in  default  of  such 
direction,  limitation,  or  appointment,  in  such  manner  as  shall  be 
directed  and  appointed  by  the  patron  and  ordinary,  with  the  con- 
sent and  approbation  of  the  parson,  vicar,  or  other  incumbent;  and 
such  person  and  persons,  bodies  politic  and  corporate,  and  their 
heirs  and  successors  respectively,  shall  have  full  capacity  and  ability 
to  purchase,  receive,  take,  hold,  and  enjoy,  for  the  purposes  afore- 
said, as  well  from  such  persons  as  shall  be  so  charitably  disposed 
to  give  the  same,  as  from  all  other  persons  as  shall  be  willing  to  sell 
or  aliene  to  such  person  or  persons,  bodies  politic  or  corporate,  any 
lands  or  tenements,  goods,  or  chattels,  without  any  licence  or  writ 
of  ad  quod  damnum,  the  statute  of  mortmain,  or  any  other  statute  or 
law  to  the  contrary  notwithstanding  :  Provided  always,  that  this  act 
or  any  thing  therein  contained,  shall  not  extend  to  enable  any  per- 
son or  persons  being  within  age,  or  of  non-sane  memory,  nor  women 
covert  without  their  husbands,  to  make  any  such  gif\,  grant,  or 
alienation  ;  any  thing  in  this  act  contained  to  the  contrary  in  any- 
wise notwithstanding. 

[Sect.  2.  "  Provided  also,  that  no  more  than  one  such  gifl  or  de- 
vise shall  be  made  by  any  one  person,  and  that  if  any  such  gift  or 
devise  as  aforesaid  shall  happen  to  exceed  five  acres  in  lands  or 
tenements,  or  the  value  of  five  hundred  pounds  in  goods  and  chat- 
tels, every  such  gifl  or  devise  shall  be  good  and  valid  to  the  extent 
aforesaid ;  and  it  shall  be  lawful  for  the  lord  chancellor  for  the  time 
being,  on  petition,  to  make  order  for  reducing  every  such  gifl  or 
devise  to  and  within  the  said  limits,  and  for  allotting  such  specific 
five  acres,  and  if  occasion  should  require,  such  specific  goods  and 
chattels  as  in  his  judgment  shall  be  most  convenient,  and  to  make 
such  further  order  touching  the  premises  as  to  him  shall  appear  just 
and  reasonable. 

ISect.  4.  "  <  And  whereas  it  oflen  happens  that  small  plots  of  land 
d  in  mortmain  lie  convenient  to  be  annexed  to  some  such  church 
or  chapel,  or  house  of  residence,  as  aforesaid,  or  to  some  church- 
yard, or  curtilage  thereto  belonging,  or  convenient  to  be  employed 
as  the  scite  of  some  such  church  or  chapel,  or  house  to  be  hereafter 
erected,  and  for  the  necessary  and  commodious  use  and  enjoyment 
thereof,  and  that  they  might  be  so  employed  to  the  advantage  of  the 
public,  and  without  detriment  to  the  proprietors  thereof,  if  they 
were  enabled  to  give  and  grant  the  same  for  the  purposes  aforesaid:' 
be  it  therefore  further  enacted,  that  it  shall  be  lawful  for  every  body 
politic  or  corporate,  sole  or  aggregate,  by  deed  inrolled  as  aforesaid, 
with  or  without  confirmation,  as  the  law  may  require,  to  give  and 
grant,  either  by  way  of  exchange  or  benefaction,  any  such  small 
plot  of  land  not  exceeding  one  acre,  to  any  person  or  persons,  body 
politic  or  corporate,  his  and  their  heirs  and  successors  respectively, 
to  be  held,  used,  and  applied  for  the  purposes  aforesaid ;  and  such 
last-mentioned  person  and  persons,  bodies  politic  and  corporate,  and 
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their  heirs  and  successors  respectively,  shall  have  full  capacity  and    ^  ^«^  '* 
ability,  with  consent  of  the  incumbent,  patron,  and  ordinary,  to  — '• — '• — 
take,  hold,  and  enjoy  such  small  plot  of  land  for  the  purposes  afore- 
said, without  any  licence  or  writ  of  ad  quod  damnum^  the  statute  of 
mortmain,  or  any  other  act  or  law  to  the  contrary  notwithstanding." 

[[And  the  51  Geo.  3^  c.  115,  to  remove  all  doubts  as  to  the 
power  of  the  crown  to  make  such  grants,  enacted — 

\^'  *  Whereas  by  an  act  passed  in  the  forty- third  year  of  his  present  51  Geo.  3, 
majesty's  reign,  intituled,  <  An  Act  to  promote  the  building,  repair-  c.  115. 
ing,  or  otherwise  providing  of  Churches  and  Chapels,  and  of 
Houses  for  the  Residence  of  Ministers,  and  the  providing  of 
Church- Yards  and  Glebes  ;'  it  was  enacted,  that  every  person  and 
persons  having  in  his  or  their  own  right  any  estate  or  interest  in 
possession,  reversion  or  contingency  of  or  in  any  lands  or  tenements, 
or  of  any  property  of  or  in  any  goods  or  chattels,  should  have  full 
power,  licence  and  authority,  by  deed  inrolled,  in  such  manner,  and 
within  such  time  as  is  directed  in  England  by  the  statute  made  in 
the  twenty 'Seventh  year  of  the  reign  of  King  Henry  the  Eighth, 
and  in  Ireland  by  the  statute  made  in  the  tenth  year  of  the  reign 
of  King  Charles  the  First,  for  inrolment  of  bargains  and  sales ;  or 
by  his,  her,  or  their  last  will  or  testament  in  writing,  duly  executed 
according  to  law,  such  deed  or  such  will  or  testament  being  duly 
executed  three  calendar  months  at  least  before  the  death  of  such 
grantor  or  testator,  including  the  days  of  the  execution  and  death, 
to  give  and  grant  to  and  vest  in  any  person  or  persons,  or  body 
politic  or  corporate,  and  their  heirs  and  successors  respectively,  all 
such  his,  her  or  their  estate,  interest  or  property  in  such  lands  or 
tenements  not  exceeding  five  acres,  or  goods  and  chattels,  or  any 
part  or  parts  thereof,  not  exceeding  in  value  five  hundred  pounds, 
for  or  towards  the  erecting,  rebuilding,  repairing,  purchasing  or 
providing  any  church  or  chapel  where  the  liturgy  and  rights  of  the 
said  united  church  are  or  shall  be  used  or  observed,  or  any  mansion 
house  for  the  residence  of  any  minister  of  the  said  united  church, 
officiating  or  to  officiate  in  any  such  church  or  chapel,  or  of  any 
out-buildings,  offices,  church-yard  or  glebe  for  the  same  respec- 
tively, and  to  be  for  those  purposes  applied  according  to  the  will  of 
the  said  benefactor  in  and  by  such  deed  enrolled,  or  by  such  will  or 
testament  executed  as  aforesaid  expressed  (the  consent  and  appro- 
bation of  the  ordinary  being  first  obtained),  and  in  default  of  such 
direction,  limitation  or  appointment,  in  such  manner  as  shall  be 
directed  and  appointed  by  the  patron  and  ordinary,  with  the  consent 
and  approbation  of  the  parson,  vicar  or  other  incumbent ;  and  such 
person  and  persons,  bodies  politic  and  corporate,  and  their  heirs 
and  successors  respectively,  should  have  full  capacity  and  ability 
to  Durchase,  receive^  take,  hold  and  enjoy  for  the  purposes  afore- 
said, as  well  from  such  persons  as  shall  be  so  charitably  disposed 
to  give  the  same,  as  from  all  other  persons  as  shall  be  willing  to  sell 
or  alien  to  such  person  or  persons,  bodies  politic  or  corporate,  any 
lands  or  tenements,  goods  or  chattels,  without  any  licence  or  writ  of 
Ad  quod  damnum  :  and  whereas  doubts  have  arisen  whether  the 
powers  and  provisions  of  the  said  act  will  enable  his  majesty  to 
make  any  such  grant  for  the  purposes   before  mentioned :   and 
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6i6.s,e.ii5.  whereas  it  is  expedient  that  the  powers  of  the  said  act  should  be 
jjj^  ^     J      extended  for  that  purpose ;'  be  it  therefore  enacted,  that  the  king's 
m%yyilT       Hiost  excellent  majesty,  his  heirs  and  successors,  shall  have  full 
PeriVfor"^   powcr,  liccncc  and  authority,  by  deed  or  writing  under  the  great 
bniiding  or      seal,  or  Under  the  seal  of  his  duchy  and  county  palatine  of  Lancaster, 
Ch?rrh"or       ^^  S^^^  ^^^  grant  and  vest  in  any  person  or  persons,  bodies  politic 
Chapel,  or      or  corporatc,  and  their  heirs  and  successors  respectively,  all  such 
•itTe^TOe^oT    '  his,  her,  or  their  estate,  interest  or  property  in  any  lands  or  tene- 
MinUi«r.        ments  within  the  survey  of  the  Court  oi  Exchequer,  or  of  the  duchy 
of  Lancaster,  for  or  towards  the  erecting,  rebuilding,  repairing, 
purchasing  or  providing  any  church  or  chapel  where  the  liturgy  and 
rites  of  the  said  united  church  are  or  shall  be  used  or  observed, 
or  any  mansion  house  for  the  residence  of  any  minister  of  the  said 
united   church  officiating  or  to  officiate  in  any  such  church  or 
chapel,  or  of  any  out-buildings,  offices,  church-yard  or  glebe  for  the 
same  respectively,  and  to  be  for  those  purposes  applied  in  and  by 
such  deed  as  aforesaid  expressed,  the  consent  and  approbation  of 
the  ordinary  being  first  obtained,  and  such  person  and  persons, 
bodies  politic  and  corporate,  and  their  heirs  and  successors  respec- 
tively, shall  have  full  capacity  and  ability  to  receive,  take,  hold  and 
enjoy  for  the  purposes  aforesaid,  any  lands  or  tenements  notwith- 
9  H.  3,  c.  as.  standing  the  statute  of  mortmain,  or  the  act  of  the  first  year  of  her 
1  Anue,  •!.  1.  late  majesty  Queen  Anne,  intituled,  '  An  Act  for  the  better  Support 
No'grant  to    of  her  Majesty's  Household,  and  the  Honour  and  Dignity  of  the 
exceed  Ave     Crown,'  or  any  other  act  or  acts,  or  other  impediment  or  disability 
whatsoever :  provided  always,  that  nothing  in  this  act  contained 
shall  extend  or  be  construed  to  extend  to  enable  his  majesty,  his 
heirs  and  successors,  to  grant  more  than  five  acres  in  any  one  grant 
for  any  of  the  purposes  aforesaid,  or  to  alter  or  amend  any  of  the 
provisions  of  tne  said  act  of  the  forty- third  year  of  his  present 
majesty,  which  are  not  hereinbefore  specially  named  ana  men- 
tioned." 

[^And  by  sect  2  it  is  provided — 
Any  PenoB  P'  That  it  shall  be  lawful  for  any  person  or  persons,  bodies 
st^^f  ^r*  politic  or  corporate,  seized  of  or  entitled  to  the  entire  and  absolute 
Manor*  may  fee  simple  of  any  manor,  by  deed  under  the  hand  and  seal  or  hands 
{^^][*  and  seals  of  any  such  person  or  persons,  and  under  the  seal  or  seals 
Wute  for  Ec^  of  any  such  body  or  bodies  politic  or  corporate,  and  inrolled  in  the 
dctiuticai  Court  of  Chancery,  to  grant  to  the  rector,  vicar,  or  other  minister 
of  any  parish  church  and  his  successors,  or  to  the  curate  or  minister 
of  any  chapel  and  his  successors,  any  parcel  or  parcels  of  land  not 
exceeding  m  the  whole  the  quantity  of  five  statute  acres,  parcel  of 
the  waste  of  such  manor,  and  lying  within  the  parish  where  such 
church  or  chapel  shall  be  or  shall  be  intended  to  be  erected,  or 
within  any  extra-parochial  district  wherein  any  such  chapel  shall 
be  or  shall  be  intended  to  be  erected,  for  the  purpose  of  erecting 
thereon  or  enlarging  any  such  church  or  chapel,  or  for  a  church- 
yard or  burying  ground,  or  enlarging  a  church-yard  or  burying 
ground  for  such  parish  or  extra-parochial  place,  or  for  a  glebe  for 
the  rector,  vicar,  curate  or  other  minister  of  any  such  church  or 
chapel,  to  erect  a  mansion  house  or  other  buildings  thereon,  or 
make  other  conveniences  for  the  residence  of  such  rector,  vicar, 
curate  or  other  minister,  freed  and  absolutely  discharged  of  and 
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from  all  rights  of  common  thereon,  and  any  statute  prohibiting  any  giG.8,c.n5. 
alienation  m  mortmain^  or  other  statute,  law  or  custom  to  tliC  con-  Granu  re- 
trary  notwithstanding  :  provided  always,  that  no  grant  whatsoever  p^^Lj^ 
shall  be  made  of  any  land  whatsoever,  for  any  of  the  purposes  chnrches  or 
authorized  by  this  act,  unless  the  church  or  chapel  for  the  benefit    ^^  ** 
whereof  or  of  the  minister  whereof  such  grant  shall  be  made  shall 
be  a  parochial  church  or  chapel  for  the  service  of  the  united  church 
of  EiM^land  and  Ireland,  duly  authorized  by  law,  or  a  church  or 
chapefduly  consecrated  for  the  service  of  such  church,  or  erected, 
or  to  be  erected  for  such  purpose  by  and  with  the  licence  and  con- 
sent of  the  ordinary  of  the  diocese  wherem  the  same  shall  be." 

[[See  also  sect.  65  Geo.  3,  c.  147,  under  the  titles  (Clebe 
lLaiUl0  and  9^orttnain^  in  the  second  volume  of  this  work. 


[[II.  Residence-House  of  Deans  and  Canons* 
[[The  18th  section  of  4  &  5  Vict.  39,  which  repeals  a  former  4  &  5  Vict 
provision  of  sect.  58  of  3  &  4  Vict.  c.  113,  5n  the  same  sub-  %f^**{l^' 
ject,  and  also  a  clause  of  2  &  3  Will.  4,  c.  10,  relating  to  the  lUttteU* 
annexation  of  a  house  of  residence  to  the  archdeaconry  of  ^^*^ 
Durham,  enacts, 

['*  That  the  dean  and  chapter  of  any  cathedral  or  collegiate 
church,  with  the  consent  of  tneir  visitor,  may  from  time  to  time 
sanction  and  confirm  the  exchange  of  houses  of  residence,  or  of 
houses  attached  to  any  dignities,  offices,  or  prebends  in  the  pre- 
cincts of  such  church,  among  the  canons  of  such  church,  or  may 
make  any  such  arrangement  to  take  effect  at  any  future  time,  or 
may  assign  any  one  of  such  houses  being  vacant  to  any  canon 
willing  to  accept  the  same  in  lieu  of  the  house  theretofore  occupied 
by  him,  and  thereupon  any  house  no  longer  required  by  any  canon 
may  by  the  said  dean  and  chapter  be  disposed  of,  in  such  way  as 
thev  snaU  deem  fit,  with  the  consent  of  their  visitor,  and  of  the 
ecclesiastical  commissioners  for  England,  signified  under  their  com- 
mon seal;  provided  that  all  acts^  matters  and  things  relating  to 
any  such  house  already  done  under  the  last-mentioned  provisions 
of  the  said  secondly  recited  act  shall  be  valid  and  effectual  to  all 
intents  and  purposes." 

[[The  3  &  4  Vict.  c.  1 13,  enacts  by  3  &  4  Vict. 

[Sect.  59.  "  That  it  shall  be  lawful  for  the  ecclesiastical  commis-     ^'  ]^^* 
sioners  to  authorize  any  dean  or  canon  of  any  cathedral  church  to  cn,n^ 
raise  monies  on  his  deanery  or  canonry,  for  the  purpose  of  build-  jjj*"«  *•  ^^ 
ing,  enlarging,  or  otherwise  improving  the  residence-house  thereof  HoasMJ 
on  such  terms  and  conditions  as  the  said  commissioners,  with  the  g^^PP'^ff 
concurrence  of  the  bishop  and  the  chapter,  shall  approve ;  and  all  CanoDt. 
the  provisions  of  an  act  passed  in  the  hrst  year  of  the  reign  of  her 
present  Majesty,  intituled,  *  An  Act  to  amend  the  Law  for  providing 
fit  Houses  for  the  Beneficed  Clergy/  shall  be  applied,  ntuUUis  mtf- 
tandist  to  all  such  cases  in  which  any  dean  or  canon  shall  be  autho- 
rized as  aforesaid  to  raise  monies  on  his  deanery  or  canonry  for  the 
purpose  aforesaid.*' 

(y)  [See  title  SfAits  anlT  Claytettf,  vol.  ii.  for  this  statute.] 
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[^11 1.  Residence-Houses  of  Bishops. 

[^The  6  &  7  Will.  4,  c.  77,  recommended  "  That  fit  residences 
be  provided  for  the  Bishops  of  Lincoln,  Llandaff^  Rochester, 
Manchester,  and  Ripon;  and  that,  for  the  purpose  of  providing 
the  bishop  of  any  diocese  with  a  more  suitable  and  convenient 
residence  than  that  which  now  belongs  to  his  see,  sanction  be 
given  for  purchases  or  exchanges  of  houses  or  lands,  or  for  the 
sale  of  lands  belonging  to  the  respective  sees,  and  also,  where 
it  may  be  necessary,  for  the  borrowing  by  any  bishop  of  a  sum 
not  exceeding  two  years'  income  of  his  see,  upon  such  terms 
as  shall  appear  to  be  fit  and  proper;  and  that  the  governors  of 
the  bounty  of  Queen  Anne  be  empowered  to  lend  money  upon 
mortgage.'*  On  the  1st  of  July,  1839,  the  2  &  3  Vict,  c.  18, 
was  passed,  '^  to  enable  Archbishops  and  Bishops  to  raise  money 
on  Mortgage  of  their  Sees,  for  the  purpose  of  building  Houses 
of  Residence ;"  it»enactments  may  be  arranged  under  the  fol- 
lowing heads {z) : — 

1 .  Power  to  mortgage  for  building  or  repairing  palace  (ss.  1,2). 

2.  Necessary  preliminaries  to  such  mortgage  (s.  3). 

3.  Necessary  covenant  in  such  mortgage  (s.  4). 

4.  Payment  of  principal  and  interest  (part  of  s.  9). 

5.  Power  of  distress  for  arrears  of  payment  (ss.  5,  6). 

6.  Mortgagor's  power  to  grant  leases  (s.  8). 

7.  Nominees  to  receive  money — their  appointment  and  duties 

(ss.  7,  15). 

8.  Depository  of  nominees'  accounts  (s.  7). 

9.  Insurance  fi*om  fire  and  penalty  for  neglect  (ss.  9,  10). 

10.  Provisions  for  vacancy  of  see  (s.  11). 

11.  Power  to  apply  building  materials  for  purpose  of  this  act 

(s.  12). 

12.  Power  to  apply  dilapidation  monies  (s.  13). 

13.  Power  of  persons  to  advance  money,  and  to  sell  for  pur- 

poses of  this  act  (ss.  14,  17). 

14.  Power  to  purchase  houses  or  lands  for  residence  (ss.  16, 

18, 19,  20,  21).— Ed.;] 


what. 


For  general  bonds  of  resignation,  see  the  title  &finOtlP* 

R«sisDiition,       A  resignation  is,  where  a  parson,  vicar,  or  other  beneficed 

clergyman,  voluntarily  gives  up  and  surrenders  his  charge  and 

preferment  to  those  from  whom  he  received  the  same  (ft). 

To  whom  to       That  Ordinary  who  hath  the  power  of  institution,  hath  power 

"      "         also  to  accept  of  a  resignation  made  of  the  same  church  to 

{zS  [The  act,  which  relates  solely  good;  Wats.  c. 4;  FairchUdy.  Gair, 

to  Bishop'  houses,  seemed  too  long  Dyer's  Rep.  294(b),  n.  6.     Bat  there 

for  insertion  in  this  place,  but  will  be  is  a  note  tnere  that  the  judges  held  the 

found  in  the  Appendix. — £t>.]  contrary. 

(a)  The  word  resignation  is  not        (b)  Deg.  p.  1,  c.  14.- 


be  made. 


which  he  may  institute ;  and  therefore  the  respective  bishop, 
or  other  person,  who,  either  by  patent  under  him,  or  by  pri- 
vilege or  prescription,  hath  the  power  of  institution,  are  the 
proper  persons  to  whom  a  resignation  ought  to  be  made  (c). 
And  yet  a  resignation  of  a  deanery  in  the  king's  gift  may  be 
made  to  the  king,  as  of  the  deanery  of  Wells  ;  and  some  hold, 
that  the  resignation  may  well  be  made  to  the  king  of  a  prebend 
that  has  no  donative ;  but  others,  on  the  contrary,  have  held, 
that  a  resignation  of  a  prebend  ought  to  be  made  only  to  the 
ordinary  of  the  diocese,  and  not  to  the  king,  as  supreme  ordi- 
nary, because  the  king  is  not  bound  to  give  notice  to  the  patron 
(as  the  ordinary  is)  of  the  resignation ;  nor  can  the  king  make 
a  collation  by  himself  without  presenting  to  the  bishop,  not- 
withstanding his  supremacy  (d). 

And  resignation  can  only  be  made  to  a  superior :  this  is  a 
maxim  in  the  temporal  law,  and  is  applied  by  Lord  Coke  to 
the  ecclesiastical  law,  when  he  says,  that  therefore  a  bishop 
cannot  resign  to  the  dean  and  chapter  (e),  but  it  must  be  to  the 
metropolitan,  from  whom  he  received  confirmation  and  conse- 
cration (/. 

And  it  must  be  made  to  the  next  immediate  superior,  and 
not  to  the  mediate ;  as  of  a  church  presentative  to  the  bishop 
and  not  to  the  metropolitan  {g). 

But  donatives  are  not  resignable  to  the  ordinary,  but  to  the 
patron  who  hath  power  to  admit  (A). 

And  if  there  be  two  patrons  of  a  donative,  and  the  incumbent 
resign  to  one  of  them,  it  is  good  for  the  whole  (£)• 

Regularly,  resignation  must  be  made  in  person,  and  not  ^J*f^'J^^ 
by  proxy.  There  is  indeed,  a  writ  in  the  register,  entitled,  ioVenon. 
Litera  procuraioria  ad  resignandum,  by  which  the  person  con- 
stituted proctor  was  enabled  to  do  all  things  necessary  to  be 
done  in  order  to  an  exchange ;  and  of  these  things,  resignation 
was  one.  And  Lindwood  supposeth  that  any  resignation  may 
be  made  by  proctor,  and  herewith  the  canon  law  agrees  (A). 
But  in  practice,  there  is  no  way  (as  it  seemeth)  of  resigning, 
but  either  to  do  it  by  personal  appearance  before  the  ordinary, 
or  at  least  to  do  it  elsewhere  before  a  public  notary,  by  an  in- 
strument directed  immediately  to  the  ordinary,  and  attested  by 
the  said  notary,  in  order  to  be  presented  to  the  ordinary  by 
such  proper  hand  as  may  pray  his  acceptance.  In  which  case 
the  person  presenting  the  instrument  to  the  ordinary  doth  not 
resign  nomine  procuratorio,  as  proctors  do,  but  only  presents 
the  resignation  of  the  person  already  made  (/). 

(c)  "  Ad  eum  fieri  debet  renun-        (g)  2  Roll.  Abr.  358. 
ciatio  ad  quern  spectat  confirmatio."        (A)  Gibs.  822. 

Inst.  J.  C.  i.  19.  (i)  Deg.  p.  1,  c.  14. 

(d)  2  Roll.  Abr.  358  ;  Wats.  c.  4.  (k)  Inst.  J.  C.  i.  9. 

(e)  I  Roll.  Rep.  137.  (/)   Gibs.  822;   Deg.  p.  1,  c.  14  ; 
if)  GihB.  822.                                   Wats.  c.  4. 


5^  Vitfiisnatlon^ 

Heyes  v.  Exeter  College^  Oxford  if).  In  this  case  the  de* 
fendant  Vye,  by  an  instrument  in  the  usual  form,  attested  by  a 
notary  public,  and  directed  to  the  Bishop  of  Exeter,  expressed 
his  resignation  of  the  vicarage  of  Merthoe,  in  the  county  of 
Devon,  and  two  other  notaries  public  were  constituted  by  him 
as  his  proctors  to  exhibit  the  same  to  the  bishop.  The  instru- 
ment was  sent  by  the  post  to  the  bishop,  who  merely  indorsed 
it,  and  signed  a  memorandum  of  his  acceptance  of  the  resigna- 
tion, which  was  held  to  be  sufficient,  though  no  public  act 
Ma»t  be  ab.        A  Collateral  condition  may  not  be  annexed  to  the  resiimation, 

■olote  and  not  .  ,.  "*  -i*.  t^.  >     \ 

condiiiunaj.  uo  morc  than  an  ordmary  may  admit  upon  condition,  or  a  judg- 
ment be  confessed  upon  condition,  which  are  judicial  acts(m). 
For  the  words  of  resignation  have  always  been  puri^  sponti^ 
dbsoluti  et  simpliciter^  to  exclude  all  indirect  bargains,  not 
only  for  money,  but  for  other  considerations.  And  therefore 
in  Gay  tori  B  case^  E.,  24  Eliz.,  where  the  resignation  was  to 
the  use  of  two  persons  therein  named,  and  further  limited  with 
this  condition,  that  if  one  of  the  two  was  not  admitted  to  the 
benefice  resigned,  within  six  months,  the  resignation  should 
be  void  and  of  none  effect ;  such  resimation,  by  reason  of  the 
condition,  was  declared  to  be  absolutely  void  (n). 

But  where  the  resignation  is  made  for  the  sake  of  exchange 
only,  there  it  admits  of  this  condition,  viz.  if  the  exchange  shsdl 
take  full  efiect,  and  not  otherwise,  as  appears  by  the  form  of 
resimation  which  is  in  the  register  (o). 

If  two  parsons  obtain  licence  from  the  ordinary  to  exchange 
their  benefices,  the  exchange  must  be  fully  executed  by  both 
parties  during  their  lives,  otherwise  all  proceedings  are  void  (p). 
By  a  constitution  of  Othobon,  "  Whereas  sometimes  a  man 
resigneth  his  benefice  that  he  may  obtain  a  vacant  see,  and 
bargaineth  with  the  collator,  that  if  he  be  not  elected  to  the 
bishopric,  he  shall  have  his  benefices  again,  we  do  decree,  that 
they  shall  not  be  restored  to  him,  but  shall  be  conferred  upon 
others,  as  lawfully  void ;  and  if  they  be  restored  to  him,  the 
same  shall  be  of  no  effect ;  and  he  who  shall  so  restore  him,  after 
they  have  been  resigned  into  his  hands,  or  shall  institute  the 
resignerinto  them  again,  if  he  is  a  bishop  he  shall  be  suspended 
from  the  use  of  his  dalmatic  and  pontificals,  and  if  he  is  an 
inferior  prelate  he  shall  be  suspended  firom  his  office,  until  he 
shall  think  fit  to  revoke  the  same  (^)." 
JJj^  ^  ^         No  resignation  can  be  valid,  till  accepted  by  the  proper 
the  proper      Ordinary  ;   that  is,  no  person  appointed  to  a  cure  of  souls  can 
ord  narj.      ^^j^  ^^^  cMx^,  OX  discharge  himself  of  it,  but  upon  ^ood  mo- 
tives, to  be  approved  by  the  superior  who  committed  it  to  him, 
for  it  may  be  he  would  quit  it  for  money,  or  to  live  idly,  or  the 

(/)  12  Yes.  336.  (o)  Gibs.  821. 

(m)  Wats.  c.  4.  {p)  See  Reg.  f.  306  B ;  2  Rep.  74 

(n)  God.  277 ;  GiU.  821 ;  1  Still.  B;  Hob.  152 ;  3  Wils.  495. 

334.  (9)  Athon,  134. 
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like.  And  this  is  the  law  temporal  as  ^ell  as  spiritual,  as 
appears  by  that  plain  resolution  which  hath  been  given,  that  all 
presentations  made  to  benefices  resigned  before  such  acceptance 
are  void.  And  there  is  no  pretence  to  say,  that  the  ordinary  is 
obliged  to  accept,  since  the  law  hath  appointed  no  known  re- 
medy, if  he  will  not  accept  any  more  than  he  will  not  ordain  (r). 

Lindwood  makes  a  distinction  in  this  case,  between  a  cure 
of  souls  and  a  sinecure.  The  resignation  of  a  sinecure,  he 
thinks,  is  good  immediately,  without  the  superior's  consent, 
because  none  but  he  that  resigneth  hath  interest  in  that  case, 
but  where  there  is  a  cure  of  souls  it  is  otherwise,  because  not 
he  only  hath  interest,  but  others  also  unto  whom  he  is  bound 
to  preach  the  word  of  God ;  wherefore  in  this  case  it  is  neces- 
sary that  there  be  the  ratification  of  the  bishop,  or  of  such 
other  person  as  hath  power  by  right  or  custom  to  admit  such 
resignation  («)• 

Thus,  in  the  case  of  The  Marchioness  of  Rockingham  v. 
Griffith,  Mar.  22,  1755  (0,  Dr.  Griffith  being  possessed  of 
the  two  rectories  of  Leythley  and  Thumsco,  in  order  that  he 
might  be  capacitated  to  accept  another  living  which  became  va- 
cant, to  wit,  the  rectory  of  Handsworth,  executed  an  instrument 
of  resignation  of  the  rectory  of  Leythley  aforesaid,  before  a  no- 
tary public,  which  was  tendered  to  and  left  with  the  archbishop 
of  York,  the  ordinary  of  the  place  within  which  Leythley  is 
situate.  It  was  objected,  that  here  doth  not  appear  to  have  been 
any  acceptance  of  the  resignation  by  the  archbishop,  and  that 
without  his  acceptance  the  said  rectory  of  Leythley  could  not 
become  void.  And  it  was  held  by  the  lord  chancellor  clearly 
that  the  ordinary's  acceptance  of  the  resignation  is  absolutely 
necessary  to  make  an  avoidance ;  but  whether  in  this  case  there 
was  a  proper  resignation  and  acceptance  thereof,  he  reserved 
for  further  consideration ;  and  in  the  mean  time  recommended 
it  to  the  archbishop  to  produce  resignation  in  court.  After- 
wards, on  the  17th  of  April,  1755,  the  cause  came  on  again  to 
be  heard,  and  the  resignation  was  then  produced,  but  the  coun- 
sel for  the  executors  of  the  late  marquis  declaring  that  they  did 
not  intend  to  make  any  further  opposition,  the  lord  chancellor 
gave  no  opinion  upon  the  resignation,  or  the  efiect  of  it;  but  Ordinarj 
in  the  course  of  the  former  argument,  he  held,  that  the  ac-  Z^Ul^S^ 
ceptance  of  a  resignation  by  the  ordinary  is  necessary  to  make  Rcs*sMtioB. 
it  eifectual,  and  that  it  is  in  the  power  of  the  ordinary  to  accept 
or  refuse  a  resignation. 

And  in  the  case  of  Heshet  v.  Grey,  H.,  28  Geo.  2,  where  a 
general  bond  of  resignation  was  put  in  suit,  and  the  defendant 
pleaded  that  he  offered  to  resign,  but  the  ordinary  would  not 
accept  the  resignation,  the  Court  of  King's  Bench  were  unani- 

(r)  Gibs.  822  ;  1  StQl.  334.  (/)  5.  C.  4  Bac  Abr.  472. 

(<)  Oibs.823. 
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mously  of  opinion,  that  the  ordinary  is  a  judicial  otRcer^  and  is 
intrusted  with  a  judicial  power  to  accept  or  refuse  a  resignation 
as  he  thinks  proper :  and  judgment  was  given  for  the  plaintifF(M). 
Whether  the  ordinary  may  refuse  to  accept  a  resignation 
without  assigning  any  cause,  or  whether  in  such  case  he  may 
be  compelled  to  assign  a  sufficient  cause,  is  undecided  (x). 
Frorfi  what         After  acccptancc  of  the  resignation,  lapse  shall  not  run  but 
Iifi"r  rT*     ^^^™  ^^^  *^™^  ®^  notice  given ;  it  is  true,  the  church  is  void 
BiKnaiion       immediately  upon  acceptance,  and  the  patron  may  present  if 
incur,     j^^  please ;   but  as  to  lapse,  the  general  rule  that  is  here  laid 
down  is  the  unanimous  doctrine  of  all  the  books.     Insomuch 
that  if  the  bishop  who  accepted  the  resignation,  dies  before 
notice  given,  the  six  months  shall  not  commence  till  notice  is 
given  by  the  guardian  of  the  spiritualties,  or  by  the  succeeding 
bishop,  with  whom  the  act  of  resignation  is  presumed  to  re- 
main (y). 
corrapt  By  the  31  Eliz.  c.  6,  s.  8,  "  If  any  incumbent  of  any  bene- 

esiRDiiUon.    g^^  ^j^j^  ^^^^  ^£  gQ^ig  gjj^jj  corruptly  resign  the  same;    or 

corruptly  take  for  or  in  respect  of  the  resigning  the  same, 
directly  or  indirectly,  any  pension,  sum  of  money,  or  other 
benefit  whatsoever :  as  well  the  giver,  as  the  taker,  of  any 
such  pension,  sum  of  money,  or  other  benefit  corruptly,  shall 
lose  double  the  value  of  the  sum  so  given,  taken  or  had ;  half 
to  the  queen,  and  half  to  him  that  shall  sue  for  the  same  in 
any  of  her  majesty's  courts  of  record." 

Any  Pension,'] — Before  this  statute,  the  bishop,  in  cases  of 
resignation,  might,  and  did  frequently,  assign  a  pension  during 
life,  out  of  the  benefice  resigned,  to  the  person  resigning  (»). 

And  by  the  statute  of  the  26  Hen.  8,  c.  3,  intituled,  ^'  An  Act 
for  the  Payment  of  First  Fruits  and  Tenths,"  it  was  en- 
acted, that  incumbents  charged  with  pensions  payable  to  their 
predecessors  during  their  lives,  should  deduct  the  tenth  part 
thereof  out  of  such  payment,  inasmuch  as  they  were  charged 
by  the  said  act  to  pay  the  tenths  of  their  whole  living  unto  the 
king. 

And  by  the  same  act  it  was  provided,  that  no  pension  there- 
after should  be  assigned  by  the  ordinary,  or  by  any  other 
manner  of  agreement  by  collateral  security  or  otherwise,  upon 
any  resignation  of  any  dignity,  benefice  or  promotion  spiritual, 
above  the  value  of  the  third  part  of  .the  dignity,  benefice  or 
promotion  spiritually  resigned. 

But  now,  by  the  aforesaid  act  of  31  Eliz.,  no  pensions  what- 
soever can  be  reserved. 

QFor  simoniacal  resignation,  see  I^fnt0np«]] 

(u)  See  title  l^imoiis.  note  to  1  Bl.  Com  393. 

(jr)  See  the  note  to  the  case  of  The  {y)  Gibs.  823. 
Bithop  of  London  v,  Fychte,  under  \z)  Gibs.  822. 
title  l^imotts;  and  Mr.  Christian's 
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Respond,  was  a  short  anthem  sung,  after  reading  three  or 
four  verses  of  a  chapter;  after  which  the  chapter  did  pro* 
ceed  (a). 


K^torattott  of  Uing  <tr|^rle0  tfie  Jb^ronti— See 


Uet^im,  arammi00t0n  of— See  nvptaU 


xvOCHET  (a  part  of  the  episcopal  habit),  is  a  linen  garment 
gathered  at  the  wrists ;  and  difiereth  from  a  surplice  in  that  a 
surplice  had  open  sleeves  hanging  down,  but  a  rochet  hath 
close  sleeves  (ft). 

It  was  also  one  of  the  sacerdotal  vestments ;  and  in  that 
respect  differed  from  a  surplice  in  that  it  had  no  sleeves  (c). 


Uogation  IB1190— See  i|oliliai90. 
Kigtt  of  VatroitAge— See  awiouisoit. 
Itural  B^an— See  Beam^. 


Sbfiitattt—See  fLorrtf  Bap, 


Article  35. — "There  are  two  sacraments  ordained  of 
Christ  our  Lord  in  the  Gospel,  that  is  to  say,  baptism  and  the 
supper  of  the  Lord." 

Those  five  commonly  called  sacraments,  that  is  to  say,  con- 
firmation, penance,  orders,  matrimony  and  extreme  unction, 
are  not  to  be  counted  for  sacraments  of  the  Gospel :  being  such 

(a)  Gibs.  263.  (6)  Lindw.  251.  (r)  Lindw.  252. 

VOL.   III.  N  N 
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as  have  grown  partly  of  the  corrupt  following  of  the  apostles, 
partly  are  states  of  life  allowed  by  the  Scriptures ;  but  yet  have 
not  like  nature  of  sacraments  with  baptism  and  the  Lord*s 
supper,  for  that  they  have  not  any  visible  sign  or  ceremony 
ordained  of  God. 

For  the  sacrament  of  baptism,  see  the  title  ®aptl01ll* 
For  the  sacrament  of  the  Lord*s  supper,  see  the  title  %OtVfi 

Supper. 
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I.  Origin  and  Kinds  of, 

oiiKtn  or  LIT  has  been  observed  under  the  title  CoIUffC,  that  the  ear- 
liest origin  of  universities  is  to  be  traced  to  the  schools  which 
grew  up  under  the  shelter  of  the  church.  The  general  estab- 
lishment of  universities  throughout  Europe  overshadowed  these 
humbler  seminaries  of  religious  and  useful  learning,  and  were 
occasionally  designated  by  their  name.  We  find  after  the 
tenth  century  the  appellations  of  "  schola"  and  **  studium  ge- 
nerale"  applied  by  contemporary  writers  to  the  universities 
which  were  yet  in  their  infancy.  But  during  the  earlier  centuries 
of  the  Christian  era,  the  schools  of  the  church  were,  in  this 
country  particularly,  but  indeed  in  all,  with  very  few  and 
special  exceptions,  the  sole  source  of  education.  The  school 
which  obtained  the  earliest  celebrity  was  that  of  Alexandria, 
which  numbered  among  its  disciples  St.  Athanasius,  and  among 
its  preceptors  Origen.  Thomassin  says,  that  in  this  schodl 
'^  literse  humaniores"  were  taught,  as  well  as  the  Scriptures, 
Theodoret  bestows  great  praise  on  a  similar  institution  at 
Edessa.  During  the  sixth,  seventh  and  eighth  centuries,  from 
the  time  of  Clovis  to  Charlemagne,  there  appear  to  have  been 

(a)  rrhomasaini  Vetas  et  Nova  Ecdesite  Disciplina,  vol.  i.  pt  ii.  c.  90 
to  100.] 
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four  distinct  kinds  of  schools  more  or  less  prevalent,  not  in  ^*^«i«"t 
Europe,  but  in  such  part  of  Asia  and  Africa  as  had  witnessed  scbooit. 
the  establishment  of  the  church.  1.  Schools  in  the  parochial 
districts.  2,  Schools  in  bishops*  houses.  3.  Schools  in  mo- 
nasteries. 4.  The  school  of  the  archdeacon,  which  seems  to 
have  been  peculiar  to  Africa.  In  these  schools  were  educated 
not  merely  those  who  were  destined  to  discharge  clerical 
functions,  but  all  those  who  were  to  be  employed  in  any  civil 
offices  of  the  state  (b).  Charlemagne  (c),  whose  palace  (c/)  was  a 
seminary  of  all  the  learning  which  the  age  afforded,  sent  a 
circular  letter  to  his  bishops  ordaining  the  general  institution 
of  schools  throughout  their  dioceses,  in  order  that  the  clergy 
being  imbued  («)  with  the  language  of  classical  literature 
might  the  better  be  able  to  study  the  Holy  Scriptures. 

[[The  capitularies  of  Louis  the  Debonnaire  (823)  contain  di- 
rections that  what  were  subsequently  called  the  four  faculties 
—  namely.  Theology,  Law,  Medicine,  and  the  Arts — should  be 
taught  in  these  schools,  and  about  this  time  the  Decretals  of 
Gratian  began  to  form  a  regular  branch  of  study  in  the  schools 
of  monasteries  and  cathedrals.  During  the  sixth,  seventh  and 
eighth  centuries,  the  schools  of  Rome  appear  (/)  to  have 
served  as  a  model  for  the  rest  of  Europe,  and  especially  for 
these  islands.  Thomassin  cites  with  approbation  the  remark  Anciiean 
of  Bede,  that  the  discipline  and  studies  of  our  schools  were  ***=****''• 
borrowed  immediately  from  those  of  Ireland  or  France  (g\  of 
which  the  Roman  school  was  the  acknowledged  archetype. 
The  most  flourishing  epoch  of  the  Anglican  schools  was,  ac- 
cording to  Bede,  during  the  seventh  century,  while  under  the 
superintendence  of  Theodorus,  Archbishop  of  Canterbury  (A), 

(6)  [There  is  a  remarkable  passage  pientia  Romse  sibi  templum  visibQiter 
in  a  letter  of  Gregory  of  Tours,  who  auodammodo  fabricarat,  &c  &c.,  re- 
writing about  the  studies  pursued  by  noruerant  ibi  diversarum  artium  stu- 
the  son  of  a  senator,  and  a  slave  who  dia^&c.*'  Vol.  iii.l.i.  c.  95,  s.3. — Ed.] 
was  his  schoolfellow,  observes,  "  nam  (g)  ["  Conveniebat  olim  minim 
de  operibus  Virgilii,  Legis  Theodo-  in  modum  Anglise  Ecclesia  cum  Ro- 
siana?  libris,  arteque  calculi  apprim^  man^  Oswaldus  Rex  ex  Hibemia 
eruditus  est." — £d.]  arcessivit  in   Angliam  sanctissimum 

(c)  [See  also  the  canon  on  this  episcopum,'*  whom  he  placed  at  Lin- 
subject  by  Eugenius  the  Second,  soon  disfani.  "Ex  hdc  scilicet  schol& 
afVer  the  time  of  Charlemagne.  Dist  Hibemi  monachi  ecclesiasticse  sapi- 
37,  c.12;  and  another  ancient  canon,  entise  et  disciplinee  fontes  in  omnem 
Extra.  L  3,  t  I,  c.  2. — Ed.]  Angliam  deriv&runt,  &c.  ita  episco- 

(d)  [Erat  ipsius  Caroli  palatium  pales  et  monasticse  scholee  coeperunt 
schola  long^  spiendidissima  sedes  po-  nee  injucund^  nee  infructuosb  immis- 
tissima  in  qu^ humanae  omnes  divinss-  ceri ;"  and  again  Sigebert,  king  of  East 
que  literae  efflorescerent.]  Anglia,   "  ea   quae  in    Gallos  bene 

(e)  ["  Qnanim  subsidio  freti"  is  the  disposita  vidlt  imitari  cupiens,  insti- 
expression  cited  by  Thomassin,  c.  96,  tuit  scholam  in  qu&  pueri  litteris 
8.  8,  c.  2. — Ed.]  erudirentur,   juvante    se    episcopo." 

Lf)   [Thomassin,  citing  Joannes    See  Thomassin,  ut  sup. ;   and  Bede, 
Diaconus,  the  biographer  of  Gregory    lib.  iii.  s.  2,  c.  27. — Ed.] 
tlie  Great,  says,   *'Tuuc,  rerum  sa-        (A)  [Thom.  vol.ii.  1.  i.  c.95,  8.12.] 

nn2 
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whom  Pope  Agatho,  writing  to  the  sixth  General  Council,  en- 
titles ;  "T^j  fiiyaX/js  vi)(r«  Bgerawja;  Ag^tsin<r  xMrov  xai  ^iXoo-o^ov." 
Bede  enumerates  Astronomy,  Poetry  and  Arithmetic,  among 
the  elements  of  ecclesiastical  instruction  as  administered  in  the 
age  in  which  he  lived,  and  of  whose  good  effects  he  himself 
was  the  most  remarkable  example  (i). 

QThe   history   of  schools  from   the   close  of  the  eighth 
to  that  of  the    twelfth  century   is  involved  in  considerable 
obscurity,   but  it  would  appear  from   the  language   of  the 
Lateran    Councils,    enjoining    the    appointment   of   school- 
masters to  be  licensed  by  the  bishop,  in  all  monasteries  and 
cathedrals,   that  they  had  fallen   into  considerable  neglect, 
s^hwb         From   the  close  of  the  twelfth  century  the  universities  he- 
ist?ccmary.  camc  a  sort  of  higher  school  for  those  who  had  derived  the 
rudiments  of  instruction  from  the  cloister  (A).     The  chief  pro- 
visions of  the  Councils  of  Lateran  (Q,  (see  title  CottnCil09)  have 
been  incorporated  in  the  ecclesiastical  law  of  England,  and 
any  body  consulting  the   Concilia  of  Spelman(i7t)  will   see 
that  the  practice  of  the  church  in  this  country  was  always 
in  accordance  with  the  spirit  of  the  orders  respecting  schools 
contained  in  these  Councils.     The  injunctions  issued  by  Queen 
Elizabeth   at  the   beginning   of  her  reign,  and  the   canons 
of  1571  and  1603,  as  will  be  seen  in  the  course  of  this  chap- 
ter, were  to  the  same  effect.     It  was  doubtless  with  reference 
to  these  considerations,  that  Lord  Keeper  Wright  said,  "  I 
always  was  and  still  am  of  opinion  that  keeping  of  schools  is 
Of  Eccie-      by  the  old  law  of  England  of  ecclesiasticid  cognizance  («)." 
niVanMiu'    So  Bishop  Gibson  observes,  ''the  truth  is,  in  our  records 
Ensiaod.       bcfore  the  Reformation  schools  are  often  spoken  of  as  eccle* 
siastical  places,  and  the  possession  of  them  in  ecclesiastical 

(i)  r*  Hsc  omnia  a^probabit  Beda  (/)  [In  the  third  Council  of  Lateran 

exemplis  meliuscul^  SU18  quam  verbis.  (1139),  held  under  Alexander  the 

iEtema  enim  omnium  harum  diacipli-  Third,  the  following  Constitution  was 

narum  monumenta  ille  ad  nos  trans-  made  and  afterwards  inserted  in  the 

misit,  etsi  jam  inde  a  puero  in  mo-  body  of  the  canon  law.     (Extra.  I.  v. 

uasteriis  enutritus  fuerit"  Thorn,  ubi  t.  3,  c.  1.)      *'Quoniam  ecclesia  Dei 

supra,  8. 12. — Ed.]  sicut  pia  mater  providere  tenetur  ne 

{k)   [The  language  of  Thomassin  pauperibus,  qui  parentum  opibus  ju- 

on  this  subject  is  veiy  remarkable :  vari  non  possunt,  legend!  et  profici- 

"  His  access^re  concilia  Lateranensia  endi  opportunitas  per  unamquamque 

III.  IV.  ubi  instituti  grammaticse  et  cathedralem  ecclesiam   magisiro  qui 

theologise  lectores   in   omnibus    ec*  clericos  ejusdem  et  ichoiares  paupetrs 

clesiis  metropolitanis  et  cathedralibus.  gratit  doceat  competens  aliquod  bene- 

Ccepireetiam  increbeMcere  unhenilates  ncium  prebeatur.**    This  constitution 

viluti  cleri  lucuUnta  teminaria.  Quia  was  enlarged  and  confirmed  by  the 

et  beneficiorum  pars  non  mediocris  fourth  Lateran   Council  under    In- 

gradibus  universitatum  dedicata  fuit,  nocent  the  Third  (1215).— Ed.] 

et  his  quidam  macbinis  expugnata  (m)  [Spelman,  vol.  i.  p.  595 ;  vol, 

est  ignorantia."    Thorn,  pt  ii,   1.  i.  ii.  p.  42,  126.] 

6.  91,  s.  7.~Ed.]  (n)  [  Vide  port.] 
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terms.     So,  where  archbishops  or  bishops  were  patrons^  the 
grant  of  them  is  styled  collation  (o)." 

[[In  England,  the  names  free  school,  endowed  school  and  i)iffere«i 
grammar  school,  are  often  used  without  discrimination.     But  scbt^u  m 
they  have  distinct  significations.      A  free  school,  to  speak  p°e*J*schouU. 
strictly,  is  any  school  in  which  elementary  instruction  is  gra- 
tuitously afforded,  or  very  nearly  so,  to  the  children  of  a  par- 
ticular locality,  whether  the  funds  be  supplied  by  private  sub- 
scriptions, as  in  many  of  our  parochial  schools,  or,  as  in  some 
corporate  towns,  from  the  property  of  the  corporation. 

^Endowed  schools  are  those  of  which  the  whole  or  principal  Kndowe<i 
expenses  are  defrayed  out  of  endowments  bequeathed  by  the      **** 
munificence  of  their  founder.     Grammar  schools  are  also  en-  g^jJJJJf' 
dowed  schools,  but  to  which  the  constitution  of  their  founder 
has  annexed  the  condition  that  classical  instruction  shall  form 
either  the  whole  or  a  large  portion  of  the  education  which  they 
impart.     These  schools  are  no  insignificant  characteristic  of 
the  genius  of  this  country.     It  is  said  that  Spain  is  the  only 
other  kingdom  in  Europe  which  affords  any  similar  instance 
of  the  existence  of  a  large  and  wealthy  class  of  national  insti- 
tutions, governed  entirely  by  the  original  laws  of  their  re- 
spective founders,  with  the  exception  of  a  few  cases  in  which 
they  have  been  modified  by  the  tribunals  of  parliament  or  of 
courts  of  justice  (p).     After  the  Reformation  the  fortunes  of 
the  endowed  grammar  schools  underwent  considerable  vicis- 
situdes, for  this  event  abolishing  the  use  of  Latin  in  the  ser- 
vices of  the  church,  rendered  the  knowledge  of  that  language 
an  attainment  of  less  necessity  and  an  object  of  less  desire 
than  it  had  hitherto  been.     The  grammar  schools  situated  in 
populous  and  wealthy  towns,  or  those  which  afterwards  became 
^.retained  their  importance ;  and  many  also  were  preserved 
by  their  connection  with  the  universities,  and  the  great  advan- 
tages which  they  offered  (q)  in  the  shape  of  fellowships,  scholar- 
ships and  exhibitions  to  those  whom  they  educated.    Those 
schools  to  which  their  founders  had  not  annexed  the  condition 
of  instruction  in  the  dead  languages,  have  remained  for  the 
most  part  as  charity  or  gratuitous  schools  of  elementary  edu- 
cation.    The  greater  part  of  the  schools  now  existing  in  this  Poandaiiou  or 
country  have  indeed  been  founded  during  the  sixteenth  and  schHiJJYa 
seventeenth  centuries,  when  the  liberal  charity  of  individuals  Kn«'«w>- 
in  some  measure  supplied  the  grievous  deficiency  of  education 
occasioned  by  the  spoliation  of  cathedrals  and  monasteries,  and 

(o)  [Gibs.  Cod.  vol.  ii.  p.  1100,  Chancellor  with  large  powers  over 

note.]  their  revenues. — Ed.] 

(p)  [It  will  be  seen,  poit,  that  the  (q)  [It  is  said  by  Mr.  Carlisle,  in 

3  &  4  Vict.  c.  77,  professes  as  its  object  his  work  on  this  subject,  that  out  of 

"  the  substantial  fulfilment  of  the  in-  500  free  and   endowed,  about   150 

fentions  of  the  founders,''  and  with  have  these  advantages.^  £d.] 
this   view  has   invested    the    Lord 


550  &C^00l)S« 

the  infamous  confiscation  of  ecclesiastical  property ;  a  crime  of 
no  ordinary  magnitude,  for  its  evil  consequences  are  even  at 
this  day  severely  felt  by  the  country  in  which  it  was  perpe- 
trated. Some,  however,  of  the  schools  which  most  flourished 
in  England,  and  have  obtained  the  general  appellation  of 
public  schools,  are  of  considerable  antiquity  ;  some,  like  Eton 
and  Westminster,  being  the  fruit  of  royal,  and  some,  like 
Winchester  and  the  Charter  House,  of  private  munificence. 
The  most  considerable  of  these  are  enumerated  in  the  24th 
section  of  3  &  4  Vict.  c.  77,  as  exempted  from  the  operation  of 
that  act(7i). — Ed.] 

[[II.  Power  of  Foundation  and  Application  of  Funds  before 

3  &  4  Vict.  c.  77. 

The  determinations  in  the  courts  of  law  relative  to  this 
title,  do  not  seem  to  be  delivered  with  that  precision  which  is 
usual  in  other  cases.  And  indeed,  excepting  in  an  instance 
or  two  in  the  Court  of  Chancery  (as  will  appear ),  the  general 
law  concerning  schools  doth  not  seem  to  have  been  considered 
as  yet  upon  full  and  solemn  argument.  And,  therefore,  liberty 
of  animadversion  is  taken  in  some  of  the  following  particulars, 
which  would  not  be  allowable  in  matters  finally  adjudged  and 
settled. 

By  the  7  &  8  Will.  3,  c.  77,  whereas  it  would  be  a  great 
hindrance  to  learning  and  other  good  and  charitable  works,  if 
persons  well  inclined  may  not  be  permitted  to  found  schools 
for  the  encouragement  of  learning,  or  to  augment  the  revenues 
of  schools  already  founded ;  it  shall  be  lawful  for  the  king  to 
grant  licences  to  alien,  and  to  purchase  and  hold  in  mortmain. 

But  by  the  9  Geo.  2,  c.  36,  after  June  24,  1736,  no  manors, 
lands,  tenements,  rents,  advowsons,  or  other  hereditaments, 
corporeal  or  incorporeal,  nor  any  sum  of  money,  goods,  chat- 
tels, stocks  in  the  public  funds,  securities  for  money,  or  any 
other  personal  estate  whatsoever,  to  be  laid  out  or  disposed  of 
in  the  purchase  of  any  lands,  tenements,  or  hereditaments,  shall 
be  given  or  any  ways  conveyed  or  settled  (unless  it  be  bona 
fide  for  full  and  valuable  consideration)  to  or  upon  any  person 
or  persons,  bodies  politic  or  corporate,  or  otherwise,  for  any 
estate  or  interest  whatsoever,  or  any  ways  charged  or  incum- 
bered, in  trust  or  for  the  benefit  of  any  charitable  uses  what- 
soever; unless  such  appointment  of  lands,  or  of  money  or 
other  personal  estate  (other  than  stocks  in  the  public  funds), 
be  made  by  deed  indented,  sealed,  and  delivered  in  the  pre- 
sence of  two  witnesses,  twelve  months  at  least  before  the  death 
of  the  donor,  and  be  enrolled  in  chancery  within  six  calendar 
months  next  after  the  execution  thereof;  and  unless  such 
stock  in  the  public  funds  be  transferred  in  the  public  books 

(n)  [  Vide  posi^ 


usually  kept  for  the  transfer  of  stocks,  six  calendar  months  at 
least  before  the  death  of  the  donor :  and  unless  the  same  be 
made  to  take  effect  in  possession  for  the  charitable  use  in- 
tended, immediately  from  the  making  thereof,  and  be  without 
power  of  revocation.  And  any  assurance  otherwise  made  shall 
be  void  (o). 

Attarney^General  v.  Whiteley.  {p)  In  this  case  it  appeared 
that  certain  funds  had  been  given  at  several  times  towards  the 
foundation  and  support  of  a  free  grammar  school  at  Leeds,  for 
teaching  grammatically  the  learned  languages.  Application 
was  now  made  that  part  of  the  funds  might  be  applied  for  the 

{>urpose  of  procuring  masters  to  teach  the  French  and  German 
anguages,  and  of  promoting  other  objects  with  a  view  to 
commerce.  It  was  alleged  that  the  town  of  Leeds  and  its 
neighbourhood  had  of  late  years  increased  very  much  in  trade 
and  population,  and  therefore  the  learning  of  the  French  and 
other  modem  languages  was  become  a  matter  of  great  utility 
to  its  merchants  and  inhabitants.  The  lord  chancellor  rejected 
the  application,  on  the  ground  that  the  nature  of  a  charity 
could  not  be  changed  by  transferring  it  to  objects  difierent 
from  those  intended  by  the  founder,  merely  on  the  notion  of 
an  advantage  to  the  inhabitants  of  the  place. 

[[It  has  been  held  that  an  endowment  for  a  free  grammar 
school  without  more  words  means  a  school  for  teaching  the  ele- 
ments of  the  learned  languages,  but  an  usage  to  teach  other 
branches  of  learning,  may  be  taken  as  explanatory  of  the 
words,  and  to  put  a  different  construction  on  them  (q).  Where 
a  school,  upon  the  true  construction  of  the  instruments  estab* 
lishing  it,  ought  to  be  a  grammar  school  for  instruction  in  the 
classics,  the  trustees  have  not  been  allowed  to  convert  it  into 
a  school  for  merely  English  writing  and  arithmetic,  though  it 
had  ceased  from  before  the  time  of  living  memory  to  be  a 
place  for  classical  education,  and  though  it  appears  from  old 
regulations  that  elementary  instruction  in  English  had  always 
been  one  of  the  objects  of  the  institution  (r).  Building  a  school 
house  and  educating  poor  children  has  been  adjudged  to  be 
within  the  meaning  of  a  trust  for  the  "  relief  of  the  poor'*  {s), 

[[III.  Power  of  Foundation  and  Application  of  Funds 

since  3^4  Vict.  c.  77. 

[[But  the  3  &  4  Vict.  c.  77,  has  brought  an  extensive,  and, 
it  is  to  be  hoped,  a  beneficial  change  in  the  law  upon  this 

(o)  For  the  exposition  of  this  act  (r)  [Altornty- General  v.  Iluber- 

with  regard  to  schools,  see  tit.  fHort-  dashers*  Company,  3  Russ.  531 ;  S.  P. 

main.  Attomeif-Gentrat  v.   Dixie^  3  Russ. 

{p)  n  Ves.  241  ;  see  title  /Iflort-  5S4.] 

main.  (»)  [  Wilkin%on  V.  3fa/iii,  2  C.  &  J. 

(q)  [AUomeif'Gcneral  v.  Hartley,  63G  ;  2  Tyr.  514.] 
2  J.&  VV.37U.] 
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subject.  It  was  intituled  "  An  Act  for  improving  the  Condition 
and  extending  the  Benefits  of  Grammar  Schools;**  it  was 
passed  on  the  7th  of  August^  1840;  it  enacts  as  follows  by  the 
twelve  first  sections. 

[Sect.  1.  ''Whereas  there  are  in  England  and  Wales  many  en- 
dowed schools,  both  of  royal  and  private  foundation,  for  the  edu*- 
cation  of  boys  or  youth  wholly  or  principally  in  grammar ;  aud  the 
term  *  grammar '  has  been  construed  by  courts  of  equity  as  havine 
reference  only  to  the  dead  languages,  that  is  to  say,  Greek  and 
Latin :  and  whereas  such  education,  at  the  period  when  such 
schools  or  the  greater  part  were  founded,  was  supposed  not  only 
to  be  sufficient  to  qualify  boys  or  youth  for  admission  to  the  Uni- 
versities, with  a  view  to  the  learned  professions,  but  also  necessary 
for  preparing  them  for  the  superior  trades  and  mercantile  business: 
and  whereas  from  the  change  of  times  and  other  causes  such  edu* 
cation,  without  instruction  in  other  branches  of  literature  and 
science,  is  now  of  less  value  to  those  who  are  entitled  to  avail  them** 
selves  of  such  charitable  foundations,  whereby  such  schools  have, 
in  many  instances,  ceased  to  afibrd  a  substantial  fulfilment  of  the 
intentions  of  the  founders ;  and  the  system  of  education  in  such 
grammar  schools  ought  therefore  to  be  extended  and  rendered 
more  generally  beneficial,  in  order  to  afford  such  fulfilment ;  but 
the  patrons,  visitors,  and  governors  thereof  are  generally  unable 
of  their  own  authority  to  establish  any  other  system  of  education 
than  is  expressly  provided  for  by  the  foundation,  and  her  Majesty's 
courts  of  law  and  equity  are  frequently  unable  to  give  adequate 
relief,  and  in  no  case  but  at  considerable  expense :  and  whereas  in 
consequence  of  changes  which  have  taken  place  in  the  population 
of  particular  districts  it  is  necessary,  for  the  purpose  aforesaid, 
that  in  some  cases  the  advantages  of  such  grammar  schools  should 
be  extended  to  boys  other  than  those  to  whom  by  the  terms  of  the 
foundation  or  the  existing  statutes  the  same  is  now  limited,  and 
that  in  other  cases  some  restriction  should  be  imposed,  either  with 
reference  to  the  total  number  to  be  admitted  into  the  school,  or  as 
r^ards  their  proficiency  at  the  time  when  they  may  demand  ad- 
mission; but  in  this  respect  also  the  said  patrons,  visitors,  and 
governors,  and  the  courts  of  equity,  are  frequently  without  suffi- 
cient authority  to  make  such  extension  or  restriction  :  and  whereas 
it  is  expedient  that  in  certain  cases  grammar  schools  in  the  same 
place  should  be  united :  and  whereas  no  remedy  can  be  applied  in 
the  premises  without  the  aid  of  parliament :'  be  it  therefore  de- 
clared and  enacted,  &c.  That  whenever,  afler  the  passing  of  this  act, 
any  question  may  come  under  consideration  in  any  of  her  Majesty's 
courts  of  equity  concerning  the  system  of  education  thereafter  to 
be  established  in  any  grammar  school,  or  the  right  of  admission 
into  the  same,  whether  such  question  be  already  pending,  or  whe^ 
ther  the  same  shall  arise  upon  any  information,  petition,  or  other 
proceedings  which  may  be  now  or  at  any  time  hereafter  filed  or 
instituted,  for  whatever  cause  the  same  may  have  been  or  may  be 
instituted,  according  to  the  ordinary  course  of  proceedings  in 
courts  of  equity,  or  under  the  provisions  of  this  act,  it  shall  be 
lawful  for  the  court  to  make  such  decrees  or  orders  as  to  the  said 
court  shall  seem  expedient,  as  well  for  extending  the  system  of 
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^ucation  to  other  useful  branches  of  literature  and  science  in   i^AVicu 
addition  to  or  (subject  to  the  provisions  hereinafVer  contained)  in  lieu       ^  ^' 


of  the  Greek  and  Latin  languages,  or  such  other  instruction  as  may  ij>«  Appiic«- 
be  required  by  the  terms  ot  the  foundation  or  the  then  existing  sta-  flkyeuoM, 
tutes,  as  also  for  extending  or  restricting  the  freedom  or  the  right  of  jJ!!jJ^*Io  u,e 
admission  to  such  school,  by  determining  the  number  or  the  quali*  imeoiions  or 
iications  of  boys  who  may  thereafter  be  admissible  thereto,  as  free  *^*  i'«on<*«ir, 
scholars  or  otherwise,  and  for  settling  the  terms  of  admission  to 
and  continuance  in  the  same^  and  to  establish  such  schemes  for  the 
application  of  the  revenues  of  any  such  schools  as  may  in  the 
opinion  of  the  court  be  conducive  to  the  rendering  or  maintaining 
such  schools  in  the  greatest  degree  efficient  and  useful,  with  due 
regard  to  the  intentions  of  the  respective  founders  and  benefactors, 
and  to  declare  at  what  period  and  upon  what  event  such  decrees  or 
orders,  or  any  directions  contained  therein,  shall  be  brought  into 
operation,  and  that  such  decrees  and  orders  shall  have  force  and 
effect  notwithstanding  any  provisions  contained  in  the  instruments 
of  foundation,  endowment,  or  benefaction,  or  in  the  then  existing 
statutes :  provided  always,  that  in  case  there  shall  be  any  special 
visitor  appointed  by  the  founder,  or  other  competent  authority, 
opportunity  shall  be  given  to  such  visitor  to  be  heard  on  the  matters 
in  question,  in  such  manner  as  the  court  shall  think  proper,  pre- 
viously to  the  making  such  decrees  or  orders." 

[Sect,  a,  **  That  in  making  any  such  decree  or  order,  the  court  Before  mak. 
shall  consider  and  have  regard  to  the  intentions  of  the  founders  crJerihe^^ 
and  benefactors  of  every  such  grammar  school,  the  nature  and  Cuurt»>baii 
extent  of  the  foundation  and  endowment,  the  rights  of  mar  ties  iIII*en^tfoni*of 
interested  therein,  the  statutes  by  which  the  same  has  been  hitherto  the  Fonndcn, 
governed,  the  character  of  the   instruction   theretofore  afforded  slSiooU  &c! 
therein,  and  the  existing  state  and  condition  of  the  said  school,  and 
also  the  condition,  rank,  and  number  of  the  children  entitled  to  and 
capable  of  enjoying  the  privilege  of  the  said  school,  and  of  those 
who  may  become  so  capable  if  any  extended  or  different  system 
of  education,  or  any  extension  of  the  right  of  admission  to  the  said 
school,  or  any  new  statute  shall  be  established." 

[Sect.  3.  *'  That  unless  it  shall  be  found  necessary  from  the  Coart  not  lo 
insufficiency  of  the  revenues  of  any  grammar  school,  nothing  in  this  fde'^^nncr*? 
act  contained  shall  be  construed  as  authorizing  the  court  to  dis-  Objecu,  or 
pense  with  the  teaching  of  Latin  and  Greek,  or  either  of  such  Ian-  uJii^re*-*"*^** 
guages,  now  required  to  be  taught,  or  to  treat  such  instruction  qaired,an. 
otherwise  than  as  the  principal  object  of  the  foundation ;  nor  to  ^*^'  ^^ 
dispense  with  any  statute  or  provision  now  existing,  so  far  as  re- 
lates to  the  qualification  of  any  schoolmaster  or  under  master." 

[Sect.  4.  "  That  in  extending,  as  herein-before  provided,  the  Standard  or 
system  of  education  or  the  right  of  admission  into  any  grammar  noi"Iotfek>w. 
school  in  which  the  teaching  of  Greek  or  Latin  shall  be  still  re-  «red  where 
tained,  the  court  shall  not  allow  of  the  admission  of  children  of  an  uTii^is're- 
earlier  age  or  of  less  proficiency  than  may  be  required  by  the  foun-  uincd. 
dation  or  existing  statutes,  or  may  be  necessary  to  show  that  the 
children  are  of  capacity  to  profit  by  the  kind  of  education  designed 
by  the  founder." 

[Sect.  5.  "  That  whenever,  on  account  of  the  insufficiency  of  the  where  the 
revenues  of  any  grammar  school  the  court  shall  think  fit  to  dispense  q'*^l°*J^' 
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3  ft  4  vici.    with  the  teaching  of  Greek  or  Latin,  the  court  shall  prescribe  such 
-    ^'^^'       a  course  of  instruction,  and  shall  require  such  qualifications  in  the 
^nw«i*wi'.h    ^'^*'^''®'*  ^'  ^^®  period  of  their  admission,  as  will  tend  to  maintain 
an4ioi(ont  In'   the  character  oi  the  school   as  nearly  as,  with  reference  to  the 
ble^wbiri.***     amount  of  the  revenues,  it  may  be  analogous  to  that  which  was 
tuted, &C.       contemplated  by  the  founder;   and  that  whenever,  on   the  like 
account,  the  court  shall  think  fit  to  dispense  with  any  statute  or 
provision  as  far  as  relates  to  the  qualification  of  any  schoolmaster 
or  under  master,  the  court  shall  substitute  such  qualification  as 
will  provide  for  every  object  implied  in  the  original  qualification, 
which  may  be  capable  of  being  retained  notwithstanding  such  insuf* 
ficiency  of  the  revenues." 
QiaiificatioDi      [Sect.  6.  *'  That  in  case  the  appointment  of  any  additional  school- 
SchooTmai-     waster  or  under  master  shall  be  found  necessary  for  the  purpose 
tenaod  Right  of  Carrying  the  objects  of  this  act  into  execution,  the  court  shall 
nienrrcRn-      rcquirc  the  same  qualification  in  such  new  schoolmaster  or  under 
lated.  master  respectively  as  may  be  required  by  the  existing  statutes  in 

the  present  schoolmaster  or  under  master,  except  such  as  may  be 
wholly  referable  to  their  capability  of  giving  instruction  in  any  par- 
ticular branch  of  education  ;  but  that  every  other  qualification  im- 
plied in  the  qualification  of  the  original  schoolmaster  or  under 
master,  and  capable  of  being  retained,  shall  be  retained  and  required 
in  such  new  schoolmaster  or  under  master ;  and  the  court  shall  also 
in  such  case  declare  in  whom  the  appointment  of  such  new  school- 
master or  under  master  shall  be  vested,  so  as  to  preserve  as  far  as 
may  be  the  existing  rights  of  all  parties  with  regard  to  patronage." 
Sr.hooU  to  b«       [Sect.  7.  "  That  although  under  the  provisions  hereinbefore  con- 
Scbooihir       tained  the  teaching  of  Greek  or  Latin  in  any  grammar  school  may 
iiioDKh  Greek  be  dispensed  with,  every  such  school,  and  the  masters  thereof,  shul 
dinent'JiT       ^^  ^^i"  cousidcrcd  as  grammar  schools  and  grammar  schoolmasters, 
wiih,  mimi       and  shall  continue  subject  to  the  jurisdiction  of  the  ordinary  as 
j«^'tcr'iie      heretofore  ;  and  that  no  person  shall  be  authorized  to  exercise  the 
Ordinary.       office  of  schoolmastcr  or  under  master  therein  without  having  such 
licence,  or  without  having  made  such  oath,  declaration,  or  subscript 
tion  as  may  be  required  by  law  of  the  schoolmasters  or  under  mas- 
ters respectively  of  other  grammar  schools." 
Extenniflnof       [Sect.  8.  "That  whenever  the  court  shall  think  fit  to  extend  the 
miSon  nouo  frccdom  of  or  the  right  of  admission  into  any  grammar  school,  such 
uiin"^K?  h*"  ®^*®"8ion  shall  be  so  qualified  by  the  court  that  none  of  the  boys 
"ng    ig  t«.  ^^^  ^^^  ^^  ^^^  foundation  or  existing  statutes  entitled  to  such  pri- 
vilege shall  be  excluded,  by  the  admission  of  other  boys  into  the 
said  school,  either  from  such  school  itself  or  from  competition  for 
any  exhibition  or  other  advantage  connected  therewith." 
Where  tere-       [Sect.  9.  "  That  in  case  there  shall  be  in  any  city,  town,  or  place 
arl  ilfSU!*     any  grammar  school  or  grammar  schools,  the  revenues  of  which 
fieJenl"^  '^*  "^*^^  ®^  thcmsclves  be  insufficient  to  admit  of  the  purposes  of  their 
■nyane^^tof-  fouudcr  or  founders  being  effected,  but  which  revenues  if  joined  to 
nr«y*bi****^    the  revenues  of  any  other  grammar  school  or  grammar  schools  in 
united.  the  same  city,  town^  or  place  would  afford  the  means  of  effecting 

the  purposes  of  the  founders  of  such  several  schools,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  direct  such  schools  to  be 
united,  and  the  revenues  of  the  schools  so  united  to  be  apolied  to 
the  support  of  one  school  to  be  formed  by  such  union,  and  which 
shall  be  carried  on  according  to  a  scheme  to  be  settled  for  that 
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purpose  under  the  direction  of  the  said  court :  provided  always,    a  &  4  vkt. 
that  before  application  shall  be  made  to  the  court  to  direct  such       ^^^' 
union  the  consent  of  the  visitor,  patron,  and  governors  of  every  Coomou 
school  to  he  affected  thereby  shall  be  first  obtained.*'  uT  Unioii[ 

[Sect.  10.  "  That  no  new  statutes  affecting  the  duties  or  emolu-  prewnt 
ments  of  any  schoolmaster  or  under  master  shall  be  brought  into  ^^rll**no"o*b€ 


operation  as  regards  any  such  master  who  shall  have  been  appointed  affected,  but 
previously  to  the  passing  of  this  act  without  his  consent  in  writing;  {t  ^  wign**^ 
but  that  in  case  any  such  schoolmaster  or  under  master  as  last  oo  nfccivi»g 


enl 
to 


No- 


aforesaid  shall  be  unwilling  to  give  such  consent  as  aforesaid,  and  ^'^^^'^*' 
shall  be  desirous  or  willing  to  resign  his  office  on  receiving  a  re- 
tiring pension,  it  shall  be  lawful  for  the  governors,  if  there  be  any 
competent  to  act,  or  if  there  be  no  such  governors,  for  the  visitor, 
to  assign  to  such  master  such  pension  as  to  them  or  him  (as  the 
case  may  be)  shall  seem  reasonable  from  the  time  of  his  resigna- 
tion, which  pension,  if  approved  as  hereinafter  mentioned,  the  trus- 
tees of  the  said  school  are  hereby  authorized  and  required  to  pay 
to  him,  or  his  order,  according  to  the  terms  of  such  assignment.'* 

[Sect.  11.  "That  any  schoolmaster  appointed  in  any  grammar  How  new 
school  after  the  passing  of  this  act  shall  receive  his  appointment  iti''lK!«7e"' 
subject  to  such  new  statutes  as  may  be  made  and  confirmed  by  be  made, 
the  Court  of  Chancery,  in  pursuance  of  any  proceedings  which  may 
be  commenced  under  this  act,  within  six  months  after  such  vacancy 
shall  have  occurred.'* 

[Sect.  12.  "That  the  term  on  the  expiration  of  which  any  right  Lapse  of 
of  nomination  or  appointment  of  the  master  in  any  grammar  school  mlfmiion  or 
would  otherwise  lapse  shall,  on  the  first  avoidance  of  the  office   Muter  »h;iii 
which  shall  occur  after  the  passing  of  this  act,  be  computed  from  uom  Vlme  or 
the  time  of  the  confirmation  of  the  new  statutes  by  which  the  school  "^t'li'Mi  the 
IS  to  be  m  future  governed,  or  if  no  proceedmgs  are  pendmg  for 
the  purpose  of  having  statutes  established  from  the  expiration  of 
the  time  within  which  such  proceedings  may  be  instituted,  and  not 
from  the  time  of  the  avoidance." 

[[By  sect.  JiJ4,  certain  foundations  are  exempted  from  the  Exemptiona 
operation  of  this  act,  viz,  "  the  universities  of  Oxford  or  "*" 
Cambridge^  or  any  college  or  hall  within  the  same,  or  the 
university  of  London,  or  any  colleges  connected  therewith,  or 
the  university  of  Durham,  or  the  colleges  of  Saint  David's 
or  Saint  Bee's,  or  the  grammar  schools  of  Westminster,  Eton, 
Winchester,  Harrow,  Charter  House,  Rugby,  Merchant 
Taylors,  Saint  Paul's,  Christ's  Hospital,  Birmingham,  Man- 
chester (5),  or  Macclesfield,  or  Louth,  or  such  schools  as  form 
part  of  any  cathedral  or  collegiate  church.'* 

[[See  the  remaining  sections  of  the  statute  at  the  close  of  this 
chapter. 

[[IV.  JEcclesiastical  Jurisdiction  over  Grammar  Schooh. 

[[Queen  Elizabeth,  in  an  injunction  set  forth  in  the  first 
year  of  her  reign,  ordains  that  "  no  man  shall  take  upon  him  to 
teach,  but  such  as  shall  be  allowed  by  the  ordinary ^  and  found 

(»)  [  Vide  post,  a  recent  decision  in  the  Court  of  Chancery,  respecting  the 
Free  School  of  Manchester.] 
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meet  as  well  for  learning  and  dexterity  in  teaching,  as  for 
sober  and  honest  conversation,  and  also  for  right  understand- 
ing of  God's  true  religion  (0" — Ed.] 
Licence,  By  canon  77,  no  man  shall  teach  either  in  public  school  or 

by  caDou  77.  pf-jy^te  housc,  but  such  as  shall  be  allowed  by  the  bishop  of 
the  diocese,  or  ordinary  of  the  place,  under  his  hand  and 
seal ;  being  found  meet,  as  well  for  his  learning  and  dexterity 
in  teaching,  as  for  sober  and  honest  conversation,  and  also  for 
right  understanding  of  God's  true  religion ;  and  also,  except 
he  first  subscribe  simply  to  the  first  and  third  articles  in  the 
thirty-sixth  canon,  concerning  the  king's  supremacy  and  the 
Thirty-Nine  Articles  of  religion,  and  to  the  two  first  clauses 
of  the  second  article  concerning  the  Book  of  Common  Prayer, 
viz.  that  it  containeth  nothing  contrary  to  the  word  of  God, 
and  may  lawfully  be  used. 

And  in  the  case  of  Cory  v.  Pepper^  T.,  30  Car.  2,  a  con- 
sultation was  granted  in  the  Court  of  King's  Bench,  against 
one  who  taught  without  licence  in  contempt  of  the  canons ; 
and  (the  reporter  says)  the  reason  given  by  the  court  was, 
that  the  canons  of  1603  are  good  by  the  statute  of  the  25  Hen. 
8,  so  long  as  they  do  not  impugn  the  common  law,  or  the  pre- 
rogative royal  (m). 

But  this  is  unchronological  and  absurd  :  and  as  the  office  of 
a  schoolmaster  is  a  lay  office  (for  where  it  is  supplied  by  a 
clergyman,  that  is  only  accidental,  and  not  of  any  necessity  at 
all),  it  is  clear  enough,  that  the  canon  by  its  own  strength  in 
this  case  is  not  obligatory. 

Therefore  we  must  seek  out  some  other  foundation  of  the 
ecclesiastical  jurisdiction :  and  there  are  many  quotations  for 
this  purpose  fetched  out  of  the  ancient  canon  law  {v) ;  which, 
although  perhaps  not  perfectly  decisive,  yet  it  must  be  owned 
they  bear  that  way. 

The  argument  in  Cox's  case  seemeth  to  contain  the  substance 
of  what  hath  been  alleged  on  both  sides  in  this  matter,  and 
concludeth  in  favour  of  the  ecclesiastical  jurisdiction ;  which 
was  thus,  M.,  1700,  in  the  Chancery.  Cox  was  libelled  against 
in  the  spiritual  court  at  Exeter,  for  teaching  school  without 
licence  from  the  bishop ;  and  on  motion  before  the  lord  chan- 
cellor, an  order  was  made  that  cause  should  be  shown  why  a 
prohibition  should  not  go,  and  that  in  the  meantime  all  things 
should  stay.  On  showing  cause,  it  was  moved  to  discharge 
the  said  order,  alleging,  that  before  the  Reformation  this  was 
certainly  of  ecclesiastical  jurisdiction  (x) ;  and  in  proof  thereof, 
BjCoontUof  was  cited  the  11th  canon  of  the  council  of  Lateran,  held  in  the 

(t)  [Spar.  Col.  p.    78 ;    Inj.  40 ;  teran.    See  <'  Councils,"  and  8.  xyiH. 

Gibson  8  Cod.  vol.  ii.  p.  1099,  note.]  of  3rd  Council  of  Lateran,  a.  d.  1 1 79, 

(k)  2  Lev.  222;  Gibs.  995.  p.  1518,    v.  x.  fol.  ed.  of  Councils, 

(v)  Gibs.  1099.  printed  at  Paris,  and  remarks  in  pre« 

(jt)  [I.e.  tlie  4th  Council  of  La-  face  to  this  chapter. — Ed.] 


year  1215,  which  canon  hath  been  received  by  custom  in  this  ^•*""^JJ*' 
kingdom,  and  so  made  part  of  our  ecclesiastical  laws ;  that  the  ilw.**^"^" 
statute  of  the  1  Eliz.  c.  1,  having  restored  the  spiritual  juris* 
diction  to  the  crown,  which  had  been  usurped  by  the  pope, 
immediately  thereupon  the  queen  set  forth  ecclesiastical  injunc-  , 

tions,  one  of  which  was,  that  no  man  should  teach  school 
without  being  allowed  thereto  by  the  ordinary ;  that  it  must  be 
admitted,  these  injunctions  were  not  confirmed  by  any  act  of 
parliament,  but  their  being  referred  to  and  mentioned  in  the 
5  Eliz.  c.  1 ,  was  an  argument  that  the  legislature  did  not  approve 
them;  that  in  the  12th  year  of  that  queen,  the  said  injunc- 
tions (and  amongst  them,   this   of  teaching  school  without 
licence  from  the  ordinary)  were,  by  the  convocation  then  sitting, 
turned  into  canons;  that  afterwards  the  statute  of  the  23  Eliz. 
c.  1,  was  the  first  statute  that  prohibited  it ;  since  which,  two 
others  had  followed,  but  none  of  them  tended  to  destroy  the 
ecclesiastical  jurisdiction,  only,  by  making  the  offence  punish- 
able in  both  courts,  gave  a  remedy  where  there  was  none 
before  ;  that  in  the  first  year  of  King  James,  the  convocation 
met,  which  reduced  all  the  canons  into  one  body,  and  then  par- 
ticularly made  this  canon,  that  none  should  teach  school  with- 
out licence  from  the  ordinary ;  and  though  it  might  be  difficult  Bceie«iMiic«i 
to  prove  that  these  canons  were  directly  confirmed  by  act  of  Jjer^scilwu. 
parliament,  yet  there  was  a  sort  of  confirmation  of  them  in  the 
statute  of  the  4  Jac.  1,  c.  7,  for  the  founding  and  incorporating  a 
free  grammar-school  at  North-Leech  in  the  county  of  Glou- 
cester, whereby  the  provost  and  scholars  of  Queen's  College  in 
Oxford  were  to  nominate  the  schoolmaster  and  usher  of  the 
said  school,  and  to  make  such  ordinances  for  the  government 
thereof  as  they  should  see  meet,  so  that  the  same  were  not 
repugnant  to  the  king*s  prerogative,  to  the  laws  and  statutes  of 
the  realm,  or  to  any  ecclesiastical  canons  or  constitutions  of  the 
Church  of  England.     But  on  the  other  side,  it  was  answered, 
that  there  could  not  be  one  canon  or  precedent  before  the 
Reformation  cited  to  prove  the  keeping  of  school  to  be  of 
ecclesiastical  cognizance;  for  that  supposing  the  council  of 
Lateran  to  have  been  in  every  part  thereof  received  in  England, 
yet  the  canon  cited  did  not  prove  the  point  for  which  it  had 
been  produced,  that  canon  only  appointing  schoolmasters  in 
every  cathedral  church,  and  such  schoolmasters  to  be  licensed 
by  the  bishop ;  which  was  but  reasonable,  namely,  that  he  who 
taught  in  the  bishop's  church  should  be  approved  of  by  the 
bishop ;   that  the  teaching  of  school  was  not  in  the  nature 
thereof  spiritual ;  and  it  would  be  hard  to  affirm  that  it  was  of 
ecclesiastical  jurisdiction,  or  cognizable  by  the  old  ecclesiastical 
laws  of  the  kmgdom  received  by  common  use,  at  the  same  time 
that  not  one  single  precedent  of  any  such  law  or  usage  before 
the  Reformation  was  to  be  found ;  and  that  as  to  the  canons 
made  since,  they  did  not  bind  a  layman  (as  Cox  was  suggested 
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to  be),  because  the  laity  were  not  represented  in  convocation ; 
neither  could  a  reference  to  the  canons  in  a  private  act  of 
parliament  add  any  greater  weight  to  them  than  they  had  before ; 
that  this  was  a  case  which  deserved  great  consideration,  having 
before  been  in  the  other  courts  of  Westminster-hall,  where 
several  prohibitions  had  been  granted  on  this  very  same  point, 
in  order  that  it  might  receive  a  judicial  determination,  but  the 
other  side  would  never  venture  to  go  on ;  as  in  Oldfields  case^ 
M.,  9  Will.  3 ;  the  case  of  Belcham  v.  Bamardiston,  E.,  10 
Will.  3  (y) ;  ChedwicKs  case,  M.,  10 Will.  3 ;  Scorier's  case,  T., 
1 1  Will.  3 ;  and  one  Davison's  case,  T.,  12  Will.  3  (z) ;  that  sup- 
posing it  to  have  originally  been  a  spiritual  crime,  yet  being  now 
made  temporal  by  several  acts  of  parliament,  it  was  thereby  drawn 
from  the  spiritual  to  the  temporal  jurisdiction.  By  Wright, 
Lord  Keeper :  '^  Both  courts  may  have  a  concurrent  jurisdiction ; 
and  a  crime  may  be  punishable  both  in  the  one  and  in  the 
other :  the  canons  of  a  convocation  do  not  bind  the  laity  with- 
out an  act  of  parliament ;  but  I  always  was,  and  still  am  of 
opinion,  that  keeping  of  school  is  by  the  old  laws  of  England 
of  ecclesiastical  cognizance  :  and  therefore  let  the  order  for  a 
prohibition  be  discharged."  Whereupon  it  was  moved,  that 
this  libel  was  for  teaching  school  generally,  without  shewing 
what  kind  of  school ;  and  the  Court  Christian  could  not  have 
jurisdiction  of  writing  schools,  reading  schools,  dancing  schools, 
or  such  like  (a).  To  which  the  lord  keeper  assented,  and  there- 
upon granted  a  prohibition  as  to  the  teaching  of  all  schools, 
except  grammar  schools,  which  he  thought  to  be  of  ecclesiastical 
cognizance,  (b) 

QThis  power  of  the  ordinary  is  confirmed  and  strengthened 
by  s.  15  of  3  &  4  Vict.  c.  77,  which  provides, 

["  That  in  all  cases  in  which  no  authority  to  be  exercised  by  way 
of  visitation  in  respect  of  the  discipline  of  any  grammar-school  is 
now  vested  in  any  known  person  or  persons,  it  shall  be  lawful  for 
the  bishop  of  the  diocese  wherein  the  same  is  locaUy  situated  to 
apply  to  the  Court  of  Chancery,  stating  the  same ;  and  the  said 
court  shall  have  power,  if  it  so  think  fit,  to  order  that  the  said 
bishop  shall  be  at  liberty  to  visit  and  regulate  the  said  school  in 
respect  of  the  discipline  thereof,  but  not  further  or  otherwise." 

[Sect.  24.  "  Provided  always,  that  neither  this  act  nor  any  thing 
therein  contained  shall  be  any  way  prejudicial  or  hurtful  to  the 
jurisdiction  or  power  of  the  ordinary,  but  that  he  may  lawfully 
execute  and  perform  the  same  as  heretofore  he  might  according  to 
the  statutes,  common  law,  and  canons  of  this  realm,  and  also  as  far 
as  he  may  be  further  empowered  by  this  act ;  and  that  this  act 
shall  not  be  construed  as  extending  to  any  of  the  following  institu- 
tions; (that  is  to  say),  to  the  Universities  of  Oxford  or  Cambridge, 

(y)  Vide  infra.  Stra.  1 126,  that  a  charity-school  is  not 

(2)  1  Salk.  105.  within  ecclesiastical  cognizance.   See 

{a)  [It  was  siud,  in  "Rector,  Sfc,  of  s.  vi.  of  this  cbapter.— Ed.] 

St.Georg€t,HanoverSguare,y.Stuart,  (6)  1  P.  WilL  29. 


or  to  any  college  or  hall  within  the  same,  or  to  the  University  of 
London,  or  any  colleges  connected  therewith/' 

TAmong  the  articles  preserved  in  Strype's  Memorials  of 
Aroibishops'  Visitations,  the  following  is  of  constant  occur- 
rence:— 

[["  Item.  Whether  your  m-ammar  school  be  well  ordered ; 
whether  the  number  of  children  thereof  be  furnished ;  how 
many  wanted,  and  by  whose  default?  Whether  they  be 
diligently  and  godly  brought  up  in  the  fear  of  God  and  wnole- 
some  doctrine ;  whether  any  of  them  have  been  received  for 
money  or  rewards,  and  by  whom  ?  Whether  the  statute  foun- 
dations, and  other  ordinances  touching  the  said  grammar- 
school,  the  schoolmaster,  or  the  scholars  thereof,  or  any  other 
having  or  doing  therein,  be  kept  ?  By  whom  it  is  not  observed, 
or  by  whose  fault  ?  And  the  like  in  all  points  you  shall  require 
and  present  such  your  chorists  and  their  master." 

IThe  Form  of  a  Certificate  for  obtaining  a  Licence  to  teach  a 

Grammar-School  is  as  follows : 

[To  the  worshtpful  J.  JR.,  Doctor  of  Lairs^  Vicar  General  and  ^J^w^S*"^ 
Official  Principal  of  the  lUsht  Rev,  Father  in  God,  Thomas,  by  Divine  obtaining  a 
permission  Lord  Bishop  of  London,  iMdi"?  *** 

[These  are  to  certify,  that  J,  P.,  of  Cheshunt,  in  the  county  of  Grmnmar. 
Hertford  and  diocese  of  London,  aged  sixty  years,  is  a  person  well  known  ^^*'^'- 
nnto  vs,  and  is  of  sober  life  and  conversation,  and  conformable  to  the 
doctrine  and  discipline  of  the  Church  of  England  as  by  law  established, 
and  is  well  affected  to  his  present  majesty  King  George  the  Second  ; 
and,  as  we  humbly  apprehend,  fitly  qualified  to  Main  a  licence  for  teach-- 
ing  grammar.     As  witness  our  hands,  this  third  day  of  January,  1760. 

5.  P.,  Clerk. 

S.  R,,  Clerk. 

T.  C,  Clerk. 


[Articles  against  a  Person  for  teaching  a  Grammar-School. 

[In  the  name  of  God,  amen,     IVe,  E,  S.,  Doctor  of  Laws,  Ficar^  Articiei 
General  and  Official  Principal  of  the   Conmtorial  and    Episcopal  KTr^n  rt.r 
Court  of  the  Right  Rev,  Father  in  God,  Thomas,  by  Divine  permission  t^achini  a 
Lord  Bishop  of  London,  lawfully  appointed,  do  give  in,  object  and  article  ScJooL*'" 
against  you,  I.  N.,  clerk,  curate  of  Ware,  in  the  county  of  Hertford 
and  diocese  of  London,  all  and  singular  the  under-written  articles  and 
interrogatories  concerning  your  soul's  health  and  reformation  ofman* 
ners,  and  especially  for  teaching  and  instructing  boys  within  the  parish 
and  jurisdiction  aforesaid,  in  the  grammar  tongue,  without  licence  from 
the  ordinary  first  had  and  obtained,  at  the  promotion  tf  the  said  Rev. 
ly.  A,,  clerk,    master  of  the  free  and  endowed  grammar-school  of 
Ware  aforesaid. 

[^First.  fVe  article  and  object  to  you,  the  said  L  N.,  that  by  the 
laws  and  constitutions  ecclesiastical  of  this  realm,  and  more  especially  in 
the  77th  canon  ^among  other  things),  it  is  ordained  and  provided,  that 
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'*  no  person  shafl  teachy  either  in  public  school  or  private  house,  but  suck 
as  shall  be  allowed  bj/  the  bishop  of  the  diocese,  ordinartf  of  the  placCf 
under  his  hand  and  seal;"  and  also  in  the  78M  canon  (among  other 
things),  it  is  ordained  and  provided,  **  that  where  there  is  a  public  school 
founded  in  any  parish  in  county  towns,  no  person  shall  teach  grammar 
but  only  him  that  is  allowed  for  the  said  public  school"  And  we  article 
and  object  to  you  every  thing  in  this  article  jointly  and  severally, 

^Second.  Also  we  article  and  object  to  you,  the  said  I.  N,,  that 
notwithstanding  the  premises  in  the  next  precedent  article  mentioned,  you, 
the  said  I.  N,,  in  the  months  of  June,  July,  August,  September,  October, 
November,  December,  and  January,  in  the  present  year  of  our  Lord, 
1 746,  in  all,  some  or  one  of  the  said  months,  have,  in  the  town  of  Ware 
aforesaid,  and  within  the  jurisdiction  aforesaid,  taught  the  grammar 
tongue  to  twys,  without  having  a  licence  or  faculty  from  us  or  our  surrogate, 
or  from  any  other  competent  judge,  for  the  teaching  and  isutructing  of  boys 
the  said  tongue,  contrary  to  the  canons  and  constitutions  aforesaid  ;  and 
this  was  and  is  true,  public  and  notorious,  and  we  article  and  object  to 
you  of  any  other  time  or  times,  place  or  places,  and  as  before, 

[Third,  Also  we  article  and  object  to  you,  the  said  I,  N.,  that  by 
reason  of  your  teaching  and  instructing  boys  in  the  grammar  tongue , 
without  licence  first  had  and  obtained  from  the  proper  ordinary,  you  are 
subject  to  ecclesiastical  cognizance,  and  are  to  be  canonicaily  admonished 
for  the  same,  and  compelled  to  desist  therefrom,  according  to  the 
exigency  of  the  law  ;  and  we  article  and  object  as  above, 

[Fourth,  Also  we  article  and  object  to  you,  the  said  /.  N*,  that 
you  are  of  Ware,  in  the  county  of  Hertford  and  diocese  of  London,  and, 
by  reason  thereof,  notoriously  subject  to  the  jurisdiction  of  this  court ; 
and  we  article  and  object  to  you  as  above, 

IFifth,  Also  roe  article  and  object  to  you,  the  said  I,  N,,  that  all 
and  singular  the  premises  were  and  are  true,  public  and  notorious,  and 
thereof  there  was  and  is  a  public  voice,  fame  and  report,  and  of  which 
legal  proof  being  made,  right  and  justice  ought  effectually  to  be  adminis- 
tered in  the  premises,  and  you,  the  said  /.  A''.,  ought  to  be  admonished  to 
desist  from  practising  and  teaching  grammar-schools  within  the  diocese 
aforesaid,  and  to  be  condemned  m  the  costs  made  or  to  be  made  in  this 
cause,  on  behalf  of  the  said  W,A.,  the  promoter  aforesaid,  and  compelled 
to  the  due  payment  thereof  by  us,  and  our  definitive  sentence  of^nal 
decree  to  be  given  in  this  cause,  and  further  to  do  in  the  premises  what 
shall  be  lawful  in  this  behalf,  and  so  forth" — Ed.] 

By  act  of  parliament  the  case  stands  thus : — 
t3Biis.c.i.  By  the  23  Eliz.  c.  1,  "  If  any  person  or  persons,  body  po- 
litic or  corporate,  shall  keep  or  maintain  any  schoolmaster 
which  shall  not  repair  to  some  church,  chapel,  or  usual  place 
of  common  prayer  to  be  allowed  by  the  bishop  or  ordinary  of 
the  diocese  where  such  schoolmaster  shall  be  so  kept,  he  shall, 
upon  conviction  in  the  courts  at  Westminster,  or  at  the  assizes, 
or  quarter  sessions  of  the  peace,  forfeit  for  every  month  so 
keeping  him  10/.,  one-third  to  the  king,  one-third  to  the  poor, 
and  one-third  to  him  that  shall  sue ;  and  such  schoolmaster  or 
teacher  presuming  to  teach  contrary  to  this  act,  and  being 
thereof  lawfully  convict,  shall  be  disabled  to  be  a  teacher  of 
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youth,  and  suffer  imprisonment  without  bail  or  mainprize  for 
one  year." 

The  following  case  seemeth  to  have  happened  upon  this  c«i«  of  r*# 
statute,  which,  in  the  adjudication,  by  some  oversight,  hath  not  jSSm/ 
been  attended  to,  viz.  E.,  13  W. 3,  The  King  y.Douse(b).  The 
defendant  was  indicted  for  having  kept  a  school  without  licence 
of  the  bishop  of  the  diocese,  against  the  form  of  the  statute. 
Upon  which  it  was  moved  to  quash  the  indictment  (being 
removed  into  the  King's  Bench  by  certiorari),  and  the  ex- 
ceptions taken  to  the  indictment  were: — 1.  That  there  was  no 
statute  that  prohibited  keeping  school  without  licence,  but  the 
IJac.  l,c.4,  S.9,  and  the  said  act  prescribed  another  method  of 
proceeding ;  2.  This  indictment  was  found  before  the  justices 
of  the  peace  at  the  quarter  sessions,  and  they  have  no  power 
by  the  act,  and  therefore  it  was  void ;  3.  This  school  was  not 
within  the  act  of  the  I  Jac.1,  because  the  act  extends  but  to 
grammar-schools,  and  this  school  was  for  writing  and  reading. 
And  afterwards,  after  a  rule  made  to  show  cause,  the  indictment 
was  quashed. 

Further,  by  the  1  Jac.  1,  c.4,  s.9,  "No  person  shall  keep  any  i  J«c-  >. 
school,  or  be  a  schoolmaster  out  of  any  of  the  universities  or 
colleges  of  this  realm,  except  it  be  in  some  public  or  free 
grammar-school,  or  in  some  such  nobleman's  or  gentleman's 
house  as  are  not  recusants,  or  where  the  same  schoolmaster 
shall  be  specially  licensed  thereunto  by  the  archbishop,  bishop, 
or  guardian  of  the  spiritualities  of  that  diocese,  upon  pain  that 
as  well  the  schoolmaster,  as  also  the  party  that  shall  retain  or 
maintain  any  such  schoolmaster,  shall  forfeit,  each  of  them,  for 
every  day  so  wittingly  offending,  40^.,  half  to  the  king,  and 
half  to  him  that  shall  sue.'* 

And  by  the  13  &  14  Car.  2,  c.  4,  ss.  8,  9,  10,  11,  "  Every  ^»*i*c«r.j, 
schoolmaster  keeping  any  public  or  private  school,  and  every  by  s^h(!!>i-'*° 
person  instructing  or  teaching  any  youth  in  any  house  or  pri- 
vate  family  as  a  tutor  or  schoolmaster  shall,  before  his  admission, 
subscribe  the  declaration  following,  viz.  : — 

/,  A,  B,  do  declare  that  I  will  conform  to  the  Liturgy  of  the 
Church  of  England  as  it  is  now  by  law  established. 

Which  shall  be  subscribed  before  the  archbishop,  bishop,  or 
ordinary  of  the  diocese,  on  pain  that  every  person  so  failing  in 
such  subscription,  shall  forfeit  his  school,  and  be  utterly  dis- 
abled and  ipso  facto  deprived  of  the  same,  and  the  said  school 
shall  be  void  as  if  such  person  so  failing  were  naturally 
dead ;  and  if  any  schoolmaster,  or  other  person,  instructing  or 
teaching  youth  in  any  private  house  or  family  as  a  tutor  or 
schoolmaster,  shall  instruct  or  teach  any  youth  as  a  tutor  or 
schoolmaster,  before  licence  obtained  from  the  archbishop, 
bishop,  or  ordinary  of  the  diocese,  according  to  the  laws  and 

(6)  Ld.  Raym.  672  ;  [and  6  T.  R.  490.] 
VOL.  III.  O  O 
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statutes  of  this  realm,  (for  which  he  fltjuJl  pay  I2d.  only),  and 
before  such  subscription  as  aforesaid,  he  shall  for  the  first 
offence  suffer  three  months'  imprisonment  without  bjul,  and  for 
every  second,  and  other  such  offence,  shall  suffer  three  months' 
imprisonment  without  bail,  and  also  forfeit  to  the  king  the  sum 
of  5i:' 
The  ortiinary      M.,  9  Gco.  2,  The  King  V.  The  Bishop  of  Lichfield  and  Co- 
i«"Krinl"**     ventry  (commonly  called  RushwortKs  case  (c) ).     A  mandamus 
Licence ;       issucd  to  the  bishop,  to  grant  a  licence  to  Rushworth,  a  cler- 
gyman, who  was  nominated  usher  of  a  free  grammar-school 
within  his  diocese.     To  which  he  returned,  that  a  caveat  had 
been  entered  by  some  of  the  principal  inhabitants  of  the  place, 
with  articles  annexed,  accusing  him  of  drunkenness,  incon- 
tinency,  and  neglect  of  preaching  and  reading  prayers ;  and 
that  the  caveat  being  warned,  he  was  proceeding  to  inquire 
into  the  truth  of  these  things  when  the  mandamus  came,  and 
therefore  he  had  suspended  the  licensing  him ;  and  without 
entering  much  into  the  arguments,  whether  the  bishop  hath 
the  power  of  licensing,  the  court  held,  that  the  return  should 
be  allowed  as  a  temporary  excuse,  for  though  the  act  of  the 
13  &  14  Car.  2,  c.  4,  obligeth  them  only  to  assent  to  and  sub- 
scribe the  declaration,  yet  it  adds,  according  to  the  laws  and 
statutes  of  this  realm,  which  presupposeth  some  necessary  qua- 
lifications, which  it  is  reasonable  should  be  examined  into  (d). 
and  may  ex-       The  Ordinary  may  also  examine  the  party  applying  for  a 
scbS!imafter  Hcencc  to  tcach  a  grammar-school  as  to  his  learning,  as  well  as 
applying  for   jjjg  moralitv  and  relifi^ion ;  and  it  is  a  good  return  to  a  man- 

a  Licence  aa  i  f  ^  t  ^  ii 

to  his  Mo.  damns  to  the  ordinary  to  grant  a  licence,  to  state  that  he  sus- 
hlum\  and  pcudcd  the  granting  of  it  until  the  party  would  submit  hitOBelf 
Learning.       jq  |jg  cxamiucd  "  touchiug  his  sufficiency  in  learning  (c)." 

[^Cathedral  and  collegiate  schools  are  expressly  exempted 
from  the  operation  of  3  &  4  Vict,  c.  77. — En. J 

After  licence  obtained,  the  schoolmaster  must  take  the  oaths, 
and  exhibit  a  certificate  of  his  having  received  the  sacrament, 
at  the  quarter  sessions,  as  other  persons  qualifying  for  offices. 
He  must  also  take  the  oaths,  and  sign  such  of  the  oaths  and 
declarations,  required  by  the  18  &  14  Car.  2,  c.  4,  s.  8,  and 
^5  Car.  S,  c.  3,  s.  2,  as  are  not  abolished,  and  the  new  oath, 
or  oaths,  isubstituted  in  lieu  thereof,  and  receive  the  sacrament 
within  three  months  afler  admission ;  the  oaths  seem  to  be  die 
oaths  of  allegiance,  abjuration,  and  supremacy.  If  not  quali- 
fied, he  is  ipso  facto  deprived,  notwithstanding  a  peremptory 
mandamus  had  been  granted  for  restoring  him  (f). 
137th  Canon.  And  by  can.  137,  "  Every  schoolmaster  shall,  at  the  bishop*s 
first  visitation,  or  at  the  next  visitation  afler  his  admission,  ex- 

(c)  Str.  1023.  (e)  Rex  v.  ArchbUhop  of  York,  6 

Id)    IRushworih  v.  Mason,  Com.     Term  Rep.  490  [ITiMiiW/**  ftac] 
448.]  (/•)   Serf.  Hill's  MSS.  [See  title 
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hibit  his  licence,  to  be  by  the  said  bishop  either  allowed,  or  (iF 
there  be  just  cause)  disallowed  and  rejected. 

[[For  Koman  Catholic  schoolmasters  and  dissenting  school* 
masters,  see  titles  i&OpeCJ  and  Mfi0tntZVfS.—Ei>.l 

In  JBalels  case  (g),  M.,  21  Car.  @,  it  was  held,  that  where  Whether  the 
the  patronage  is  not  in  the  ordinary,  but  in  feoffees  or  other  S^'^  "*^ 
patrons,  the  ordinary  cannot  put  a  man  out ;  and  a  prohibition  fiJ^JeJchf JJ 
was  granted,  the  suggestion  for  which  was,  that  he  came  in  by  wuhoui  u- 
election,  and  that  it  was  his  freehold.  *^*"**' 

Upon  which  Dr.  Gibson  justly  observes,  that  if  this  be  any 
bar  to  his  being  deprived  by  ordinary  authority,  the  presentation 
to  a  benefice  by  a  lay  patron,  and  the  parson's  freehold  in  that 
benefice,  would  be  as  good  a  plea  against  the  deprivation  of  the 
parson  by  the  like  authority;  and  yet  this  plea  hath  been  always 
rejected  by  the  temporal  courts :  and  in  one  circumstance  at 
least,  the  being  deprived  of  a  school,  notwithstanding  the  notion 
of  a  freehold,  is  more  naturally  supposed,  than  deprivation  of 
a  benefice,  because  the  licence  to  a  school  is  only  during  plea- 
sure, whereas  the  institution  to  a  benefice  is  absolute  and  un- 
limited (A). 

tit  is  enacted  by  4  &  5  Vict  c.  38,—  vl^'^c^Si^ 

[Sect.  17.  *'  That  no  schoolmaster  or  schoolmistress  to  be  ap-  no  Schooi- 
pointed  to  any  school  erected  upon  land  conveyed  under  the  powers  ™JJ[[J^*J  ^ire 
of  this  act  shall  be  deemed  to  nave  acquired  an  interest  for  life  by  inufrett  by 
virtue  of  such  appointment,  but  shall,  in  default  of  any  specific  en-  Appoiotmeiit. 
gagement,  hold  his  office  at  the  discretion  of  the  trustees  of  the  said 
school." 

[Sect.  18.  "And  for  the  more  speedy  and  effectual  recovery  of  Justice*  of 
the  possession  of  any  premises  belonging  to  any  school  which  the  sbeHtfrare' 
master  or  mistress  wlio  shall  have  been  dismissed,  or  any  person  to  k1^«  Pm- 
who  shall  have  ceased  to  be  master  or  mistress,  shall  hold  over  after  s?h<x>irooiiit, 
his  or  her  dismissal  or  ceasinir  to  be  master  or  mistress,  be  it  *®-i"5*".®I 

.    1    mi  1  °         •  t     •         1  -  the  ReftaMl  of 

enacted,  That  when  any  master  or  mistress,  not  being  the  master  or  the  Master, 
mistress  of  any  grammar-schqol  within  the  provision  of  the  act  of 
the  last  session  of  parliament  hereinafter  mentioned,  holding  any 
schoolroom,  schoolhouse,  or  any  other  house,  land,  or  tenement,  by 
virtue  of  his  or  her  office,  shall  have  been  dismissed  or  removed, 
or  shall  have  ceased  to  be  master  or  mistress,  and  shall  neglect  or 
refuse  to  quit  and  deliver  up  possession  of  the  premises  within  the 
space  of  three  calendar  montns  after  such  dismissal  or  ceasing  to 
be  master  or  mistress,  not  having  any  lawful  authority  for  retaining 
such  possession,  it  shall  be  lawful  for  the  justices  of  the  peace  acting 
for  the  district  or  division  in  which  such  premises  are  situated,  in  petty 
sessions  assembled,  or  any  two  of  them,  or  for  the  sheriff  of  the  county 
in  Scotland,  and  they  are  hereby  required,  on  the  complaint  of  the 
trustees  or  managers  of  the  said  school,  or  some  one  of  them,  on 
proof  of  such  master  or  mistress  having  been  dismissed  or  removed, 
or  having  ceased  to  be  such  master  or  mistress,  to  issue  a  warrant 
under  their  hands  and  seals,  or  under  the  hand  of  such  sheriflTin  Scot- 

(g)  2Keb.  544.  (A)  Gibs.  1110. 
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land,  to  some  one  or  more  of  the  constables  and  peace  officers  of  the 
said  district  or  division,  or  of  the  sheriff's  officers  in  Scotland^  com- 
manding him  or  them,  within  a  period  to  be  therein  named,  not  less 
than  ten  nor  more  than  twenty-one  clear  days  from  the  date  of  such 
warrant,  to  enter  into  the  premises,  and  give  possession  of  the  same 
to  the  said  trustees  or  managers  or  their  agents,  such  entry  and 
possession  being  given  in  England  in  such  manner  as  justices  of  the 
peace  are  empowered  to  give  possession  of  any  premises  to  any  land- 
lord or  his  agent  under  an  act  passed  in  the  second  year  of  the  reign 
of  her  present  Majesty,  intituled,  *  An  Act  to  facilitate  the  Reco- 
very of  Possession  of  Tenements  after  due  Determination  of  the 
Tenancy*  (A)." — Ed.] 

By  can.  78,  "  In  what  parish  church  or  chapel  soever  there 
is  a  curate  which  is  a  master  of  arts,  or  bachelor  of  arts,  or  is 
otherwise  well  able  to  teach  youth,  and  will  willingly  so  do,  for 
the  better  increase  of  his  living,  and  training  up  of  children  in 
principles  of  true  religion,  we  will  and  ordain,  that  a  licence  to 
teach  youth  of  the  parish  where  he  serveth,  be  granted  to  none 
by  the  ordinary  of  that  place,  but  only  to  the  said  curate : 
provided  always,  that  this  constitution  shall  not  extend  to  any 
parish  or  chapel  in  country  towns,  where  there  is  a  public 
school  founded  already,  in  which  case,  we  think  it  not  meet  to 
allow  any  to  teach  grammar,  but  only  him  that  is  allowed  for 
the  said  public  school." 

T"  In  the  records  of  the  see  of  Canterbury"  (says  Bishop 
Gibson),  "  I  find  two  inhibitions  to  schoolmasters  not  to  teach 
school  in  prajudicium  lihercB  scholcBy  one  in  the  time  of 
Archbishop  Bancroft,  and  the  other  in  the  time  of  Archbishop 
Laud  {i)r 

[[The  1  &  2  Vict.  c.  106,  which  inflicts  penalties  on  beneficed 
clergymen  who  engage  in  trade  or  buy  to  sell  again  for  profit 
and  trade,  provided  by  sect.  30,  *'  that  nothing  hereinbefore 
contained  shall  subject  to  any  penalty  or  forfeiture  any  spiritual 
person  for  keeping  a  school  or  seminary,  or  acting  as  a  school- 
master or  tutor  or  instructor,  or  being  in  any  manner  concerned 
or  engaged  in  giving  instruction  or  education  for  profit  or 
reward,  or  for  buying  or  selling  or  doing  any  other  thing  in 
relation  to  the  management  of  any  such  school,  seminary,  or 

employment."  See  title  ^rftiUeffes  attti  lGle9traint0  of 
tfte  Clerffp.— Ed.] 

By  can.  79,  '^  All  schoolmasters  shall  teach  in  English  or 
Latin,  as  the  children  are  able  to  bear,  the  larger  or  shorter 
catechism,  heretofore  by  public  authority  set  forth.  And  as 
often  as  any  sermon  shall  be  upon  holy  and  festival  days,  within 
the  parish  where  they  teach  they  shall  bring  their  scholars  to 
the  church  where  such  sermon  shall  be  made,  and  there  see 
them  quietly  and  soberly  behave  themselves,  and  shall  examine 


(A)  [1  &  2  Vict.  c.  74.] 
(i)   [Vol.  ii.  1101,  and  see  in  his 
Appendix,  sect.  xix.  p.  1571,  a  col- 
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them  at  times  convenient  after  their  return,  what  they  have 
borne  away  of  such  sermons.  Upon  other  days,  and  at  other 
times,  they  shall  train  them  up  with  such  sentences  of  holy 
Scriptures  as  shall  be  most  expedient  to  induce  them  to  all 

fodliness.  And  they  shall  teach  the  grammar  set  forth  by  King 
lenry  VIII.  and  continued  in  the  times  of  King  Edward  VI. 
and  Queen  Elizabeth  of  noble  memory,  and  none  other.  And 
if  any  schoolmaster,  being  licensed,  and  having  subscribed  as 
is  aforesaid,  shall  offend  in  any  of  the  premises,  or  either  speak, 
write  or  teach  against  any  thing  whereunto  he  hath  formerly 
subscribed,  if  upon  admonition  by  the  ordinary  he  do  not  amend 
and  reform  himself,  let  him  be  suspended  from  teaching  school 
any  longer." 

The  larger  or  shorter  Cateckism.l — The  larger  is  that  in  the 
Book  of  Common  Prayer ;  the  shorter  was  a  catechism  set  forth 
by  Edward  VI.,  which  he,  by  his  letters  patent,  commanded  to 
be  taught  in  all  schools,  which  was  examined,  reviewed  and 
corrected  in  the  convocation  of  1562,  and  published  with  those 
improvements  in  1570,  to  be  a  guide  to  the  younger  clergy  in 
the  study  of  divinity,  as  containing  the  sum  and  substance  of 
our  reformed  religion  (j). 

Shall  bring  their  Scholars  to  the  Church,'] — E.,  10  &  11 
Will.  3,  Belcham  v.  Barnardiston(k),  The  chief  question  was, 
whether  a  schoolmaster  might  be  prosecuted  in  the  ecclesiastical 
court  for  not  bringing  his  scholars  to  church,  contrary  to  this 
canon.  And  it  was  the  opinion  of  the  court,  that  the  school- 
master, being  a  layman,  was  not  bound  by  the  canons.  But 
this  decision  seems  scarcely  reconcileable  with  the  admission 
of  the  temporal  courts,  that  "  keeping  of  schools  is  of  ecclesi- 
astical cognizance'*  (/). 

Grammar,'] — Compiled  and  set  forth  by  William  Lilly  and 
others  specially  appointed  by  his  majesty,  in  the  preface  to 
which  book  it  is  declared,  that  "  as  for  the  diversity  of  gram- 
mars, it  is  well  and  profitably  taken  away  by  the  king's  ma- 
jesty's wisdom,  who,  foreseeing  the  inconvenience,  and  favour- 
ably providing  the  remedy,  caused  one  kind  of  grammar  by 
sundry  learned  men  to  be  diligently  drawn,  and  so  to  be  set 
out  only,  every  where  to  be  taught  for  the  use  of  learners,  and 
for  avoiding  the  hurt  in  changing  of  schoolmasters." 

[[V.  Sites  for  Schools. 

]^The  Rector,  &c.  of  St.  George  v.  Steuart{m).     "  The  Prohibition 

parish  was  cited  to  appear  in  the  Bishop  of  London's  Court,  to  b%*,,fng*  '*"^ 

show  cause  why  a  licence  should  not  be  granted  to  Mr.  Steuart,  9^^^^^^: 

to  erect  a  charity-school  on  part  of  the  churchyard.     And  upon  churehiini. 

O)  Gibs.  374.  {/)  [Per    Lord    Keeper    Wright, 

(k)  1  P.  WiU.  32.  Cox'g  caxe,  1  P.  W.  29.] 

(m)  [2  Strangers  Rep.  1 126.] 
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motion  of  the  rector  and  parishioners  a  prohibition  was  granted, 
for  the  ecclesiastical  court  has  nothing  to  do  with  this,  and 
cannot  compel  them  without  their  consent.** 

[[But  this  solitary  case  can  scarcely  be  held  to  oust  the 
ecclesiastical  court  of  a  jurisdiction  which  it  must  have  long 
possessed,  for,  as  has  been  seen  in  the  prefatory  remarks  to 
this  chapter,  all  schools  were  probably  originally  built  in  con- 
secrated ground,  —  and,  it  should  seem,  the  discretionary 
powers  exercised  in  the  grant  of  faculties  by  these  courts 
render  them  very  competent  to  decide  whether  or  not  the 
right  of  the  parishioners  would  be  injured  by  the  erection  of  a 
school  in  the  churchyard. 
3&4Vict.        CThe  3  &  4  Vict.  c.  60,  s.  19,  empowered  the  commis- 
tor^iiiJi''  sioners  for  building  new  churches  to  apply  land  in  any  parish 
Sites.  granted  to  them  for  any  of  the  purposes  of  the  church  building 

acts,  for  the  purpose  of  any  parochial  or  charitable  school. 
This  power  was  extended  by  sect.  19  of  the  4  &  5  Vict  c.  38, 
as  will  be  seen  below. 
e& 7 Will.  4,      C;On  the  13th  of  August,  1836,  the  6  &  7  Will.  4*,  c.  70, 
veyance»**Sf    ^^s  passcd,   "  To   facilitate   the    Conveyance   of   Sites  for 
Scki>!K        Schools;"  but  on  the  21st  of  June,  1841,  it  was  repealed  by 
4  &  5  Vict.  c.  38,  which,  however,  provided,  that  all  matters 
and  things  done  in  pursuance  of  the  said  act  shall  be  and  re- 
main valid,  as  though  the  said  act  was  not  repealed ;  and  all 
matters  and  things  commenced  in  pursuance  of  the  said  act 
shall  be  continued  according  to  the  provisions  of  this  act,  if 
the  same  shall  be  applicable,  otherwise  shall  be  continued 
conformably  to  the  said  recited  act,  which  shall  be  deemed  to 
be  still  in  force  with  regard  to  such  proceedings. 

[[The  most  convenient  arrangement  of  the  provisions  of  this 
act  seems  to  be  as  follows :— ^ 

c.  38.*^  C^'  -P^*<>w«  and  Bodies  empowered  to  convey, 

cm'iwwJred  [Scct.  2.  "  That  any  person,  being  seised  in  fee  simple,  fee  tail, 
to  coDT«y  or  for  life,  of  and  in  any  manor  or  lands  of  freehold,  copyhold,  or 
wdustttt  customary  tenure,  and  having  the  beneficial  interest  therein,  or  in 
for  Schoob»  Scotland,  being  the  proprietor  in  fee  simple  or  under  entail,  and  in 
possession  for  the  time  being,  may  grant,  convey,  or  enfranchise 
by  way  of  gift,  sale  or  exchange,  in  fee  simple  or  for  a  term  of 
years,  any  quantity  not  exceeding  one  acre  of  such  land,  as  a  site 
for  a  school  for  the  education  of  poor  persons,  or  for  the  residence 
of  the  schoolmaster  or  schoolmistress,  or  otherwise  for  the  pur- 
poses of  the  education  of  such  poor  persons  in  religious  and  useful 
knowledge  -,  provided  that  no  such  grant  made  by  any  person 
,  seised  only  for  life  of  and  in  any  such  manor  or  lands  shall  be 
valid,  unless  the  person  next  entitled  to  the  same  in  remainder,  in 
fee  simple  or  fee  tail,  (if  legally  competent,)  shall  be  a  party  to  and 
join  in  such  grant :  provided  also,  that  where  any  portion  of  waste 
or  commonable  land  shall  be  gratuitously  conveyea  by  any  lord  or 
lady  of  a  manor  for  any  such  purposes  as  aforesaid,  the  rights  and 
interests  of  all  persons  in  the  said  land  shall  be  barred  and  divested 


ftc 


by  such  c<Hiveyaa€e:  provided  also,  that  upon  tlie  said  land  so    ^^^'3^''^** 
granted  as  aforesaid,  or  any  part  thereof*  ceasing  to  be  used  for  the  91  ho  maf 

Purposes  in  this  act  mentioned,  the  same  shall  thereupon  imroe-  j^!^gf£S9l 
lately  revert  to  and  become  a  portion  of  the  said  estate  held  in  

fee  simple  or  otherwise,  or  of  any  manor  or  land  as  aforesaid,  as 
fully  to  all  intents  and  purposes  as  if  this  act  had  not  been  passed, 
any  thing  herein  contained  to  the  contrary  notwithstanding. 

^Sect.  3.  "  And  whereas  it  may  be  expedient  and  proper  that  ChaDc«iior 
the  chancellor  and  council  of  her  Majesty's  duchy  of  Lancaster,  on  ortb?  Duc&y 
her  Majesty's  behalf,  should  be  authorized  to  grant,  convey,  or  or  Uncitier 
enfranchise,  to  or  in  favour  of  the  trustee  or  trustees  of  any  existing  tT^V 
or  intended  school,  lands  and  hereditaments  belonging  to  her  Ma-  jj!",*|jj|j*^j* 
jesty  in  right  of  her  said  duchy,  for  the  purposes  of  this  act ;  be  it  imy  exi>iing 
therefore  enacted.  That  it  shall  and  may  be  lawful  for  the  chan-  g^^^'["'^^ 
cellor  and  council  of  her  Majesty's  duchy  of  Lancaster  for  the  time 
being,  by  any  deed  or  writing  under  the  hand  and  seal  of  the  chan« 
cellor  of  the  said  duchy  for  the  time  being,  attested  by  the  clerk  of 
the  council  of  the  said  duchy  for  the  tioie  being,  for  and  in  the 
name  of  her  Majesty,  her  heirs  and  successors,  to  grant,  convey,  or 
enfranchise,  to  or  in  favour  of  such  trustee  or  trustees,  any  lands 
and  hereditaments  to  be  used  by  them  for  the  purposes  of  this 
act,  upon  such  terms  and  conditions  as  to  the  said  chancellor  and 
council  shall  seem  meet ;    and  where  any  sum  or  sums  of  money 
shall  be  paid  as  or  for  the  purchase  or  consideration  for  such  lands 
or  hereditaments  so  to  be  granted,  conveyed,  or  enfranchised  as 
aforesaid,  the  same  shall  be  paid  by  such  trustee  or  trustees  into 
the  hands  of  the  receiver  general  for  the  time  being  of  the  said 
duchy,  or  his  deputy,  and  shall  be  by  him  paid,  applied,  and  dis- 
posed of  according  to  the  provisions  and  regulations  contained  in 
an  act  passed  in  the  forty-eighth  year  of  the  reign  of  his  late  ma- 
jesty King  George  the  Third,  intituled,  '  An  Act  to  improve  the  4S  Geo.  3, 
Land  Revenue  of  the  Crown  in  England,  and  also  of  his  Majesty's  ^'  ^^' 
Duchy  of  Lancaster,'  or  any  other  act  or  acts  now  in  force  for  that 
purpose :  provided  always,  that  upon  the  said  land  so  granted  as  it  Uudt 
aforesaid,  or  any  part  thereof,  ceasing  to  be  used  for  the  purposes  ^^^f^^  ^^^ 
in  this  act  mentioned,  the  same  shall  thereupon  immediately  revert  PiirpoK»  or 
to  and  become  again  a  portion  of  the  possessions  of  the  said  duchy,  Ihaifrever? 
as  fully  to  all  intents  and  purposes  as  if  this  act  or  any  such  grant 
as  aforesaid  had  not  been  passed  or  made  ;  any  thing  herein  con- 
tained to  the  contrary  notwithstanding. 

[Sect.  4.  **  That  for  the  purposes  of  this  act  only,  and  for  such  Officen  or 
time  only  as  the  same  shall  be  used  for  the  purposes  of  this  act,  c^tnmVu^  ^' 
it  shall  be  lawful  for  any  two  of  the  principal  officers  of  the  duchy  empowered 
of  Cornwall,  under  the  authoritv  of  a  warrant  issued   for   that  ri^liinOio. 
purpose  under  the  hands  of  any  three  or  more  of  the  special  com-  0*^*.*°  s*^""^ 
missioners  for  the  time  being  for  managing  the  affairs  of  the  duchy  Trnaimor* 
of  Cornwall,  or  under  the  hands  of  any  three  or  more  of  the  persons  ""y  '*^'a?J 
who  may  hereafter  for  the  time  being  have  the  immediate  manage-  sc1hn>i. 
roent  of  the  said  duchy,  if  the  said  duchy  shall  be  then  vested  in 
the  crown,  or  if  the  said  duchy  shall  then  be  vested  in  a  duke  of 
Cornwall,  then  under  the  hand  of  the  chancellor  for  the  time  being 
of  the  said  duchy,  or  under  the  hands  of  any  three  or  more  of  the 
persons  for  the  time  being  having  the  immediate  management  of 
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4  ft  3  Vict    the  said  duchy,  by  deed  under  their  hands,  to  grant  and  convey  to 
wil  ^        ^^^  trustees  or  trustee  for  the  time  being  of  any  existing  school,  or 
cmney^mea    of  any  school  intended  to  be  established  by  virtue  of  this  act,  any 
f^  Schools,    lands,  tenements,  or  hereditaments  forming  part  of  the  possessions 
of  the  said  duchy  of  Cornwall,  not  exceeding  in  the  whole  one  acre 
in  any  one  parish,  upon  such  terms  and  conditions  as  to  the  said 
special  commissioners  or  chancellor,  or  such  other  persons  as  afore- 
u  Lands        Said,  shall  seem  meet :  Provided  always,  that  upon  the  said  land  so 
ased'ror  the    E^^^^^  ^^  aforesaid,  or  any  part  thereof,  ceasing  to  be  used  for  the 
parpoMsof     purposes  in  this  act  mentioned,  the  same  shall  thereupon  irame- 
^aii^nlvertf    diately  revert  to  and  become  again  a  portion  of  the  possessions  of 
the  said  duchy,  as  fully  to  all  intents  and  purposes  as  if  this  act  or 
any  such  grant  as  aforesaid  hath  not  been  passed  or  made ;  any 
thing  herein  contained  to  the  contrary  notwithstanding." 
Penont  [Sect.  5,  "  That  where  any  person  shall  be  equitably  entitled  to 

abilfty^m.     ^^J  manor  or  land,  but  the  legal  estate  therein  shall  be  in  some 
po^^f^^o     trustee  or  trustees,  it  shall  be  sufficient  for  such  person  to  convey 
for"  the  par^ '  the  samc  for  the  purposes  of  this  act  without  the  trustee  or  trustees 
^osesofibis    being  party  to  the  conveyance  thereof;    and  where  any  married 
woman  shall  be  seised  or  possessed  of  or  entitled  to  any  estate  or 
interest,  manorial  or  otherwise,  in  land  proposed  to  be  conveyed 
for  the  purposes  of  this  act,  she  and  her  husband  may  convey  the 
same  for  such  purposes  by  deed  without  any  acknowledgment  there- 
of; and  where  it  is  deemed  expedient  to  purchase  any  land  for  the 
purposes  aforesaid  belonging  to  or  vested  in  any  infant  or  Junatic, 
such  land  may  be  conveyed  by  the  guardian  or  committee  of  such 
infant,  or  the  committee  of  such  lunatic  respectively,  who  may 
receive  the  purchase-money  for  the  same,  and  give  valid  and  suffi- 
cient discharges  to  the  party  paying  such  purchase-money,  who 
shall  not  be  required  to  see  to  the  application  thereof." 
Corporations,       [Sect.  6.  "  That  (m)  it  shall  be  lawful  for  any  corporation,  eccle- 
TraMeeV,  &c.  ^i^stical  or  lay,  whether  sole  or  aggregate,  and  for  any  officers, 
eropo%*ered     justiccs  of  the  peace,  trustees,  or  commissioners,  holding  land  for 
Laodtforthe  public,  ccclcsiastical,  parochial,  charitable,  or  other  purposes  or 
P-J^po'^*  o'     objects,  subject  to  the  provisions  next  hereinafter  mentioned,  to 
grant,  convey,  or  enfranchise,  for  the  purposes  of  this  act,  such 
quantity  of  land  as  aforesaid  in  any  manner  vested  in  such  corpo- 
ration, officers,  justices,   trustees,   or  commissioners:     Provided 
always,  that  no  ecclesiastical  corporation  sole,  being  below  the 
dignity  of  a  bishop,  shall  be  authorized  to  make  such  grant  without 
the  consent  in  writing  of  the  bishop  of  the  diocese  to  whose  juris- 
diction the  said  ecclesiastical  corporation  is  subject :  Provided  also, 
that  no  parochial  property  shall  be  granted  for  such  purposes 
without  the  consent  of  a  majority  of  the  rate-payers  and  owners  of 
property  in  the  parish  to  which  the  same  belongs,  assembled  at  a 
meeting  to  be  convened  according  to  the  mode  pointed  out  in  the 
act  passed  in  the  sixth  year  of  the  reign  of  his  late  majesty,  intituled 
6ft 6 w. 4,    *  An  Act  to  facilitate  the  Conveyance  of  Workhouses  and  other 
e.  80.  Property  of  Parishes  and  of  Incorporations  or  Unions  of  Parishes 

in  England  and  Wales,'  and  without  the  consent  of  the  poor  law 
commissioners,  to  be  testified  by  their  seal  being  affixed  to  the 

(m)  [By  these  words  colleges  were  enabled  to  convey  sites  for  schools  which 
was  doubtful  under  the  repealed  act  of  6  &  7  Will.  4,  c.  70,  s.  3.] 
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deed  of  oonveyance,  and  of  the  guardians  of  the  poor  of  the  union    4*5  Vict. 

within  which  the  said  parish  may  be  comprised,  or  of  the  guardians  ^^^ 

of  the  poor  of  the  said  parish  where  the  administration  of  the  relief  eoimy  site» 

of  the  poor  therein  shall  be  subject  to  a  board  of  guardians,  testified  /^  sehm>u. 

by  such  guardians  being  the  parties  to  convey  the  same ;  provided 

also  that  where  any  officers,  trustees,  or  commissioners,  other  than 

parochial  trustees,  shall  make  any  such  grant,  it  shall  be  sufficient 

if  a  majority  or  quorum  authorized  to  act  of  such  officers,  trustees, 

or  commissioners,  assembled  at  a  meeting  duly  convened,  shall 

assent  to  such  grant,  and  shall  execute  the  deed  of  conveyance, 

although  they  shall  not  constitute  a  majority  of  the  actual  body  of 

such  officers,  trustees,  or  commissioners :  Provided  also,  that  the 

justices  of  the  peace  may  give  their  consent  to  the  making  any 

grant  of  land  or  premises  belonging  to  any  county,  riding,   or 

division  by  vote  at  their  general  quarter  sessions,  and  may  direct 

the  same  to  be  made  in  the  manner  directed  to  be  pursued  on  the 

sale  of  the  sites  of  goals  by  an  act  passed  in  the  seventh  year  of  the 

reign  of  his  late  majesty  George  the  Fourth,  intituled  *  An  Act  to  7  G.  4,  c  is. 

authorize  the  disposal  of  unnecessary  Prisons  in  England.'  " 

[Sect.  14.  "  That  when  any  land  or  building  shall  have  been  or  ^"•^"■^ 
shall  be  given  or  acquired  under  the  provisions  of  the  said  first-  *\oi^^m 
recited  act  or  this  act,  or  shall  be  held  in  trust  for  the  purposes  lJ^'J,"5* 
aforesaid,  and  it  shall  be  deemed  advisable  to  sell  or  exchange  the  Baiidiogt. 
same  for  any  other  more  convenient  or  eligible  site,  it  shall  be 
lawful  for  the  trustees  in  whom  the  legal  estate  in  the  said  land  or 
building  shall  be  vested,  by  the  direction  or  with  the  consent  of  the 
managers  and  directors  of  the  said  school,  if  any  such  there  be,  to 
sell  or  exchange  the  said  land  or  building,  or  part  thereof,  for  other 
land  or  building  suitable  to  the  purposes  of  their  trust,  and  to 
receive  on  any  exchange  any  sum  of  money  by  way  of  effecting  an 
equality  of  exchange,  and  to  apply  the  money  arising  from  such 
sale  or  given  on  such  exchange  in  the  purchase  of  another  site,  or 
in  the  improvement  of  other  premises  used  or  to  be  used  for  the 
purposes  of  such  trust ;  provided  that  where  the  land  shall  have 
been  given  by  any  ecclesiastical  corporation  sole  the  consent  of  the 
bishop  of  the  diocese  shall  be  required  to  be  given  to  such  sale  or 
exchange  before  the  same  shall  take  place:  provided  also,  that 
where  a  portion  of  any  parliamentary  grant  shaft  have  been  or  shall 
be  applied  towards  the  erection  of  any  school,  no  sale  or  exchange 
thereof  shall  take  place  without  the  consent  of  the  secretary  of  state 
for  the  home  department  for  the  time  being." 

[Sect.  19.  *'  And  whereas  by  an  act  passed  in  the  last  session  of  Powcn 
parliament,  intituled  •  An  Act  to  further  amend  the  Church  Build-  fh^c^mmi,. 
ing  Acts,*  provision  was  made  to  enable  her  Majesty's  commissioners  iionen  nndcr 
for  building  new  churches  to  apply  land  in  any  parish  granted  to  1  m?  ror*^ap. 
them  for  any  of  the  purposes  of  the  church  building  acts  to  any  paying  Land 
other  ecclesiastical  purposes,  or  for  the  purpose  of  any  parochial  or  cai  Pnr^^s 
charitable  school,  or  any  other  charitable  or  public  purpose  relating  iji*,^^'' r*nt«i 
to  any  such  parish  or  place :  And  whereas  through  an  accidental  b^  way  or 
omission  such  provision  does  not  extend  to  cases  of  land  granted 
by  way  of  gifl ;  be  it  therefore  enacted.  That  such  power  so  given 
to  the  said  commissioners,  so  far  as  it  is  applicable  to  the  purposes 
of  any  school,  shall  extend  to  every  case  of  land  granted,  given,  or 
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4&  5  Vict,    conveyed  to  them  under  the  authority  of  the  several  aete  in  the 
**     .  act  recited." 


o.  38. 
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Any  nnmber 
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Sdiools. 


Form  o/ 
GraniSy  &c. 


[[2.  Grants  of  Land,  haw  and  to  whom  to  be  made. 

[Sect.  7.  "  That  all  grants  of  land  or  huildings^  or  any  interest 
therein,  for  the  purposes  of  the  education  of  poor  persons,  whether 
taking  effect  under  the  authority  of  this  act  or  any  other  autho- 
rity of  law,  may  be  made  to  any  corporation  sole  or  aggregate, 
or  to  several  corporations  sole,  or  to  any  trustees  whatsoever,  to  be 
held  by  such  corporation  or  corporations  or  trustees  for  the  pur- 
poses aforesaid  :  Provided  nevertheless,  that  any  such  grant  may 
be  made  to  the  minister  of  any  parish  being  a  corporation,  and  the 
churchwardens  or  chapelwardens  and  overseers  of  the  poor,  or  to 
the  minister  and  kirk  session  of  the  said  parish,  and  their  succes- 
sors ;  and  in  such  case  the  land  or  buildings  so  granted  shall  be 
vested  for  ever  thereafter  in  the  minister,  churchwardens,  or 
chapelwardens,  and  overseers  of  tlie  poor  for  the  time  being,  or  the 
minister  and  kirk  session  of  such  parish,  but  the  management^ 
direction,  and  inspection  of  the  school  shall  be  and  remain  accordmg 
to  the  provisions  contained  in  the  deed  of  conveyance  thereof: 
Providea  also,  that  where  any  ecclesiastical  corporation  sole  below 
the  dignity  of  a  bishop  shall  grant  any  land  to  trustees,  other  than 
the  minister,  churchwardens,  or  chapelwardens,  and  overseers,  for 
the  purposes  aforesaid,  such  trustees  shall  be  nominated  in  writing 
by  the  bishop  of  the  diocese  to  whose  jurisdiction  such  corporation 
shall  be  subject ;  provided  that  where  any  school  shall  be  intended 
for  any  ecclesiastical  district  not  being  a  parish  as  hereinaAer  defined, 
it  shall  be  sufficient  if  the  grant  be  made  to  the  minister  and  church 
or  chapelwarden  or  wardens  of  the  church  or  chapel  of  such  dis- 
trict, to  hold  to  them  and  their  successors  in  office ;  and  such  grant 
shall  enure  to  vest  the  land,  subject  to  the  conditions  contained  in 
the  deed  of  conveyance,  in  such  minister  and  the  church  or  chapel 
warden  or  wardens  for  the  time  being." 

[Sect.  9.  "  That  any  person  or  persons  or  corporation  may  grant 
any  number  of  sites  for  distinct  and  separate  schools,  and  residences 
for  the  master  or  mistress  thereof,  although  the  aggregate  quantity 
of  land  thereby  granted  by  such  person  or  persons  or  corporation 
shall  exceed  the  extent  of  one  acre;  provided  that  the  site  of  each 
school  and  residence  do  not  exceed  that  extent:  Provided  also, 
that  not  more  than  one  such  site  shall  be  in  the  same  parish." 

[Sect.  10.  *^  That  all  grants,  conveyances,  and  assurances  of  any 
site  for  a  school,  or  the  residence  of  a  schoolmaster  or  school- 
mistress, under  the  provisions  of  this  act,  in  respect  of  any  land, 
messuages,  or  buildings,  may  be  made  according  to  the  form  follow- 
ing, or  as  near  thereto  as  the  circumstances  of  the  case  will  admit ; 
(that  is  to  say,) 

"  /  [or  we,  or  the  corporate  title  of  a  corporation],  under  the 

authority  of  an  act  passed  in  the year  of  the  reign  of  her 

Majesty  Queen  Victoria,  intituled  *  j4n  Act  for  affording  further 
facilities  for  the  conveyance  and  endowment  of  Sites  for  Schools^*  do 
hereby  freely  and  voluntarily^  and  without  any  valuable  consideration^ 


[or  do,  in  consideratian  of  the  turn  of  — — <•  to  me  or  im  or  the  Maid   4  &  s  Vicu 

pald^  grant,  [alienate^  and  convey  to  •         all  [description  of       ^•*' 

the  premises],  and  all  [my  or  our  or  the  right,  titU,  and  interest  of 

the ]  to  and  in  the  same  and  every  part  thereof,  to  hold  unto  and 

to  the  use  of  the  said and  his  or  their  [heirs,  or  executors,  or 

administrators,  or  successors,']  for  the  purposes  of  the  said  act,  and  to 
he  applied  as  a  site  for  a  school  for  poor  persons  of  and  in  the  parish 

of and  for  the  residence  of  the  schoolmaster  [or  schoolmistress^ 

of  the  said  school  [or  for  other  purposes  of  the  said  school],  and  for 
no  other  purpose  whatever;  such  school  to  be  under  the  management 
and  control  of  [set  forth  the  mode  in  which  and  the  persons  by 
whom  the  school  is  to  be  managed,  directed,  and  inspected.]  [In 
case  the  school  be  conveyed  to  trustees,  a  clause  providing  lor  the 
renewal  of  the  trustees,  and  in  cases  where  the  land  is  purchased, 
exchanged,  or  demised,  usual  covenants  or  obligations  for  title, 
may  be  added.]     In  witness  whereof  the  conveying  and  other  parties 

have  hereunto  set  their  hands  and  seals,  this day  of  — . 

"  Signed,  sealed,  and  delivered  by  the  said ,  tn  the  presence  of 

of . 

And  no  bargain  and  sale  or  livery  of  seisin  shall  be  requisite  in  any 
conveyance  intended  to  take  effect  under  the  provisions  of  this  act, 
nor  more  than  one  witness  to  the  execution  by  each  party ;  and 
instead  of  such  attestation  such  conveyance  of  any  lands  or  heri- 
tages in  Scotland  shall  be  executed  with  a  testing  clause,  according 
to  the  law  and  practice  of  Scotland ;  and,  being  recorded  within 
sixty  days  of  the  date  thereof  in  the  general  register  of  seisins  or 
particular  register  for  the  county  or  stewartry  in  which  the  lands  or 
heritages  lie,  shall,  without  actual  seisin,  be  valid  and  effectual  in 
law  to  all  intents  and  purposes,  and  shall  be  a  complete  bar  to  all 
other  rights^  titles,  trusts,  interests,  and  incumbrances  to,  in,  or 
upon  the  lands  or  heritages  so  conveyed.'* 


[[3.  Application  of  Purchase-money. 

[Sect.  11.  "  That  where  any  land  shall  be  sold  by  any  ecclesi-  Application 
astical  corporation  sole  for  the  purposes  of  this  act,  and  the  pur-  ^00°'^^^' 
chase-money  to  be  paid  shall  not  exceed  the  sum  of  twenty  pounds,  L^nd  aoid  bj 
the  same  may  be  retained  by  the  party  conveying,  for  his  own  be-  JSiiw^rlcor- 
nefit ;  but  when  it  shall  exceed  the  sum  of  twenty  pounds  it  shall  pomion 
be  applied  for  the  benefit  of  the  said  corporation,  in  such  manner    ^*^' 
as  the  bishop  in  whose  diocese  such  land  shall  be  situated  shall,  by 
writing  under  his  hand,  to  be  registered  in  the  registry  of  his 
diocese,  direct  and  appoint ;  but  no  person  purchasing  such  land 
for  the  purpose  aforesaid  shall  be  required  to  see  to  the  due  appli- 
cation of  any  such  purchase-money." 

[Sect.  12.  "  That  the  price  of  any  lands  or  heritages  to  be  sold  Appiicatioo 


for  the  purposes  of  this  act  by  any  heir  of  entail  or  other  incapa-  ^J^J'"}?*^ 
citated  person  or  persons  in  Scotland,  shall  be  applied  and  invested  Land*  mM 
in  such  and  the  like  manner  as  is  directed  in  relation  to  any  monies  *"  »«•**•«»*• 
awarded  to  be  paid  for  lands  or  heritages  belonging  to  heirs  of 
entail  or  incapacitated  persons  under  an  act  passed  in  the  first  and 
second  years  of  the  reign  of  his  late  majesty  King  William  the 
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4  &  5  Vict.    Fourth,  intituled  '  An  Act  for  amending  and  making  more  effectual 
c.  88.       the  Laws  concerning  Turnpike  Roads  in  Scotland/  " 


Q4.   Conveyance  of  Estates  in  Schools,  to  whom  and  how. 

Eitatet  now        [Sect.  8.  '*  And  whereas  schools  for  the  education  of  the  poor  in 
Trast^et'Vor     ^^^  principles  of  the  Established  Church,  or  in  religious  and  useful 
the  Purposes   knowledge,  and  residences  for  the  masters  or  mistresses  of  such 
may  be*con°   schools,  have  been  heretofore  erected,  and  are  vested  in  trustees 
veycd  lo  the    not  having  a  corporate  character  ;  be  it  therefore  enacted,  That  it 
Church-         shall  be  lawful  for  the  trustees  for  the  time  being  of  such  last- 
wardcns.        mentioned  schools  and  residences,  not  being  subject  to  the  pro- 
visions of  the  act  passed  in  the  last  session  of  parliament,  intituled 
'  An  Act  for  improving  the  Conditions  and  extending  the  Benefits 
of  Grammar  Schools/  to  convey  or  assign  the  same,  and  all  their 
estate  and  interest  therein,  to  such  ministers  and  churchwardens  and 
overseers  of  the  poor  of  the  parish  within  which  the   same  are 
respectively  situate,  and  their  successors  as  aforesaid,  or,  being 
situate  within  the  ecclesiastical  district  not  being  a  parish  as  herein- 
after defined,  then  to  the  minister  and  church  or  chapelwardens  of 
the  church  or  chapel  of  such  district,  and  their  successors,  in  whom 
the  same  shall  thereafter  remain  vested  accordingly,  but  subject  to 
and  under  the  existing  trusts  and  provisions  respectively  affecting 
the  same/' 
All  Convey.        [Scct.  15,  "  And  whcrcas  in  many  cases  conveyances  of  land 
Land'  under    ^^^^  bccu  made,  purporting  to  be  made  in  pursuance  of  the  powers 
0  &  7  w.  4,    of  the  said  first  recited  act,  to  the  minister  or  incumbent  and  the 
d'eemJd  e(^     churchwardcus  or  chapelwardens  of  certain  parishes  or  places,  as 
fecioai  for       and  for  sites  of  schools  or  houses  of  residence  for  the  schoolmasters ; 
Fee  sfoipfe.    ^^^  doubts  have  been  entertained  whether  such  conveyances  are 
valid  and  efiTectual  for  the  purposes  of  conveying  the  fee  simple,  in 
consequence  of  the  said  statute  not  containing  any  words  of  limit- 
ation to  the  successors  of  such  persons ;  be  it  therefore  enacted. 
That  all  conveyances  whereby  any  land  shall  have  been  conveyed 
to  the  minister  or  incumbent  and  the  churchwardens  or  chapel- 
wardens of  any  parish  or  place  for  the  time  being,  whether  made  to 
them  as  such  minister  or  incumbent  and  churchwardens  or  chapel- 
wardens, or  to  them  and  their  successors,  shall  be  deemed  and 
taken  to  have  been  and  shall  be  valid  and  effectual  for  the  purpose 
of  vesting  the  fee  simple,  or  such  other  estate  as  hath  been  pro- 
posed to  be  conveyed,  m  the  persons  who  from  time  to  time  shall 
be  the  minister  or  incumbent  and  the  churchwardens  or  chapel- 
wardens of  such  place,  such  minister  being  the  rector,  vicar,  or 
perpetual  curate,  whether  endowed  pr  not,  of  the  said  parish  or 
place/' 
Ceruio  Con-       [Sect.  1 6.  "  And  whereas  certain  lands  or  buildings  have  been 
i23**&**'     conveyed  for  valuable  consideration,  upon  trust  for  the  purposes  of 
for  Pnrpmies   the  education  of  the  poor,  and  through  inadvertence  or  other  causes 
nonnirolicd"   '^®  deeds  or  assurances  conveying  the  same  have  not  been  enrolled 
as  reqatrvd      in  chanccry  as  required  by  the  act  passed  in  the  ninth  year  of  the 
^SUnn-'*'  reign  of  his  late  majesty  King  George  the  Second,  intituled  *  An  Act 
dercd  valid     to  restrain  the  Disposition  of  Lands  whereby  the  same  become  un- 
widiin  !?*      alienable,'  and  by  the  said  hereinbefore  first  recited  act;  be  it  there* 


fore  enacted,  That  notwithstanding  the  said  provisions   all  such    4&5Vicu 


c.  36. 


conveyances  shall  be  and  remain  valid   for  the  space  of  twelve 
calendar  months  next  ensuing  the  passing  of  this  act,  and  if  en-  JJ^^^JJ" 
rolled  in  chancery  before  the  expiration  of  that  time  shall  be  and  of  ihu  Acu 
remain  valid  hereafter  as  if  duly  enrolled  within  the  time  required 
by  the  provisions  of  the  said  acts:  Provided  nevertheless,  that  no  ProTitofor 
effect  shall  be  given  hereby  to  any  deed  or  other  assurance  hereto-  ^'^^nV*'**" 
fore  made,  so  far  as  the  same  has  been  already  avoided  by  any  Salt, 
suit  at  law  or  in  equity,  or  by  any  other  legal  or  equitable  means 
whatsoever,  or  to  affect  or  prejudice  any  suit  at  law  or  in  equity 
actually  commenced  for  avoiding  any  such  deed  or  other  assurance, 
or  for  defeating  the  charitable  uses  in  trust  or  for  the  benefit  of 
which  such  deed  or  other  assurance  may  have  been  made.'* 


[[5.  Other  Provisions  of  the  Act, 

[[By  section  17,  no  schoolmaster  is  to  acquire  a  life  interest 
by  virtue  of  his  appointment. 

[[By  section  18,  justices  of  the  peace  or  sheriffs  are  to  give 
possession  of  school-rooms,  &c.  in  case  of  the  refusal  of  the 
master. 

[Sect.  20.  **  That  the  term  <  parish*  in  this  act  shall  be  taken  to  Definition  or 
signify  every  place  separately  maintaining  its  own  poor,  and  having  h^p*^?*^^,, 
its  own  overseers  of  the  poor  and  church  or  chapel  wardens. 

[Sect.  21.  *'  That  this  act  shall  not  extend  to  Ireland.  Act  not  to 

Sect.  22.  "  That  nothing  herein  contained  shall  repeal  or  affect  iJ^*JJ,j*** 
an  act  passed  in  the  second  year  of  the  reign  of  her  present  Ma-  ^^j  ^^^ 
jesty,  mtituled  '  An  Act  to  facilitate  the  Foundation  and  Endow-  affect  i  de  s 
ment  of  additional  Schools  in  Scotland/  or  another  act  passed  in  or^'^^yieL 
the  last  session  of  parliament,  intituled  '  An  Act  to  enable  Pro-  c.48. 

Erietors  of  Entailed  Estates  in  Scotland  to  feu  or  lease  on  Ion? 
eases  Portions  of  the  same  for  the  building  of  Churches  and 
Schools,  and  for  Dwelling  Houses  and  Gardens  for  the  Ministers 
and  Masters  thereof.* " 


[[VI.   Free  Grammar  Schools^  Discipline  of  before  3^4 

Vict.  c.  77. 

PA  charity-school  is  not  within  ecclesiastical  cognizance  (n) 
—Ed.;] 

By  the  43  Eliz.  c.  4,  where  lands,  rents,  annuities,  goods  or  Subject  to  a 
money,  given  for  maintenance  of  freee  schools  or  schools  of  ot^^^v!^; 
learning,  have  been  misapplied,  and  there  are  no  special  visi-  JJVJ^^'IJ.^** 
tors  or  governors  appointed  by  the  founder,  the  lord  chancellor 
may  award  commissions  under  the  great  seal,  to  inquire  and 
take  order  therein. 

Whether  a  mandamus  lieth  for  restoring  a  schoolmaster  or  whether  the 
usher,  when  in  fact  they  have  been  deprived  by  the  local  JlweHicon- 
visitors,  is  doubtfully  spoken  of  in  the  books  of  common  law ;  ciaiive. 
and  the  pleadings  upon  them  seem  not  to  touch  the  present 

(n)  [Rector  of  St,  George's,  Hanover  Square,  v.  Steuart,  Stra.  1126.] 
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point,  but  to  turn  chiefly  upon  this,  whether  they  are  to  be  ac- 
counted offices  of  a  public  or  private  nature  (o). 

Thus  in  the  case  of  T7ie  King  v.  The  Bailiffs  of  Morpeth^ 
a  mandamus  was  granted  to  restore  a  man  to  the  office  of 
under-schoolmaster  of  a  grammar  school  at  Morpeth,  founded 
by  King  Edward  VI.,  the  same  being  of  a  public  nature,  being 
derived  from  the  crown  (/?). 

And  the  distinction  seemeth  to  be  this :  If  they  shall  be 
deemed  of  a  public  nature,  as  constituted  for  public  govern- 
ment, they  shall  be  subject  to  the  jurisdiction  of  the  king's 
courts  of  common  law ;  but  if  they  be  judged  matters  only  of 
private  charity,  then  they  are  subject  to  the  rules  and  statutes 
which  the  founder  ordains,  and  to  the  visitor  whom  he  appoints, 
and  to  no  other  (9). 

In  the  case  of  colleges  in  the  universities,  whether  founded 
by  the  king  or  by  any  other,  it  seemeth  now  to  be  settled,  that 
they  are  to  be  considered  as  private  establishments,  subject 
only  to  the  founder,  and  to  the  visitor  whom  he  appointeth ; 
and  it  doth  not  seem  easy  to  discern  any  difference  between 
schools  and  colleges  in  this  respect  (r). 

[[The  master  of  a  free  school  of  a  royal  foundation  may  be 
elected  on  an  information  in  the  attorney-general's  name(5).  A 
power  to  appoint  a  schoolmaster  to  an  ancient  foundation  given 
to  the  vicar  and  churchwardens  (of  whom  there  were  eleven), 
and  in  case  of  their  neglect  to  appoint,  then  to  devolve  to  two 
corporate  bodies  in  succession,  and  to  result  in  the  dernier  resort 
to  the  same  vicar  and  churchwardens,  to  whom  also  the  general 
power  of  managing  the  trust  was  committed,  was  held  to  be  well 
executed  by  the  vicar  and  a  majority  of  the  churchwardens,  es- 
pecially if  such  an  election  be  supported  by  usage  (^).  On  the 
general  principle  that  a  visitor  cannot  be  judge  in  his  own 
cause,  or  visit  himself,  unless  that  power  be  expressly  conferred 
on  him,  it  has  been  held,  that  where  by  a  deed  founding  a 
school,  a  power  was  given  to  the  lord  of  the  manor  of  the 
parish  of  assisting  in  the  nomination  and  removal  of  the  head 
master,  and  of  controlling  him  in  various  respects,  the  appoint- 
ment of  the  lord  of  the  manor  himself  to  that  situation  is 
inconsistent  with  the  provision  of  the  deed;  and  the  lord  chan- 
cellor (tt)  on  petition  (under  52  Geo.  3,  c.  101)  declared  that 
such  an  appointment  was  inconsistent  with  the  due  administra- 
tion of  the  trusts  of  the  charity,  and  that  the  master  should  be 


(o)  Gibs.  1110. 
(p)  Str.  58. 

Iq)  Philips  T.  Bury,  Ld.  Raym.  5. 

(r)   [For  the  general  power  and 

jurisdiction  of  a   Visitor,    see  titles 

ffoUegM  [811)1  ^nihn^itM},  Seant 
anil  eiafitn,  fftoiyitals,  and  Vi%U 
tation.— Ed.] 

(s)  [Attorney-General  v.  Town  of 


Shrewtbury,  Buub.  215.] 

(0  TWithnell  V.  Gartham,  6T.R. 
388  ;  iViUcinion  v.  Maltn,  per  Lord 
Lyndhurst,  C.  B.,  2  Cromp.  &  Jervis, 
636 ;  S.  C.  2  Tyrw.  644 ;  Rex  v. 
Beerlon,  3  T.  R.  592.] 

(u)  [Judgment  delivered  in  Re 
Risley  School,  1st  June,  1830.] 


&c;iooi0. 
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removed,  and  another  appointed  in  the  manner  prescribed  by 
the  deed  of  foundation.  Where  the  master  of  a  free  school  Hit  Power 
has  been  appointed  by  the  persons  acting  as  trustees,  and  has  ""'^  ^"*^' 
acted  as  such  for  many  years,  the  validity  of  his  appointment 
will  not  be  allowed  to  be  questioned  if  he  has  duly  executed 
the  duties  of  his  office(dr).  Nor  is  there  any  incompatability  in 
the  office  of  master  of  a  free  grammar  school  and  of  vicar  of 
the  parish.  The  master  of  such  a  school  may  take  boarders 
to  be  educated  in  the  school,  but  not  so  as  to  prejudice  the 
scholars.  But  where  the  original  statutes  show  that  the  inten- 
tion of  the  founder  was,  that  the  master  should  be  employed 
personally  in  teaching  the  children,  he  must  not  leave  the 
detailed  management  of  the  school  to  an  usher;  nor  is  it  any 
excuse  for  doing  so,  that,  as  the  minister  of  a  chapel  annexed 
to  the  school,  he  devoted  his  time  to  ecclesiastical  duties  (y). 

[[A  schoolmaster  elected  by  a  majority  of  the  trustees  of  a  Dismi«Mi  ot 
public  charity  at  a  meeting  of  the  body,  cannot  be  dismissed  *<^*»~'""*«^- 
except  at  a  similar  meeting  (z).  The  visitors  and  feofiees  of  a 
free  grammar-school,  who  have  dismissed  the  schoolmaster  for 
misconduct,  cannot  maintain  an  action  of  ejectment  for  recovery 
of  the  possession  of  the  school-house  till  they  have  determined 
the  master's  interest  therein,  upon  summons  in  the  ordinary 
manner,  when  he  may  be  heard  in  answer  to  the  charges  form- 
ing the  ground  of  such  dismissal  (a).  But  in  ejectment  against 
a  schoolmaster,  who  has  been  removed  by  the  sentence  of  the 
trustees  of  the  school  for  misbehaviour,  it  is  not  necessary  for 
the  lessors  of  the  plaintiff  to  prove  the  grounds  of  the  sentence, 
nor  can  the  defendant  disprove  them  (6).  It  seems  to  have  been 
held,  that  neglecting  the  scholars  would  be  a  good  ground  for 
removing  the  schoolmaster  (c). 

[[In  the  case  of  a  grammar  school  founded  and  endowed  by  Right  to 
virtue  of  letters  patent,  which  ordained  that  the  school  should  S^hMilLuter 
be  altogether  of  the  patronage  and  disposition  of  the  founder  Jjy  ^  ■"*"' 
and  heirs,  by  whom  the  schoolmasters  and  guardians  should  be 
nominated  for  ever,  it  has  been  held  that  such  right  of  nomina- 
tion may  lawfully  be  aliened  (c/). — En.]] 

H.,  1725,  Eden  v.  Faster  I e).  The  free  grammar-school  of  oorenion*© 
Birmingham  was  founded  by  King  Edward  VI.,  who  endowed  not  vuuore. 
the  said  school,  and  by  his  letters  patent  appointed  perpetual 


(x)  TAUomey^General  v.  Hartley, 
2  J.  &  W.  353,  376] 

(y)  [Attorney- General  v.  Hartley, 
2  J.  &  W.  353 ;  Attorney-General  v. 
Earl  of  Mansfield,  2  Run.  501 ;  and 
see  the  recent  judgment  of  Lord  Cot^ 
tenham  in  the  case  of  the  Manchester 
Grammar  School,  post. — Ed.] 

{z)  [Wilkinson  y.  Malin,  2  Tyrw. 
544  ;  2  C.  &.  J.  636.] 


(a)  [Doe  d.  Earl  of  Thanet  v. 
Gartham,  8  Moore,  368 ;  1  Bing. 
357;  Rex  v.  Gaskin,  8  T.  R.  109.] 

(6)  [Doe  d.  Davy  v.  Haddon,  3 
Doug.  310.] 

(c)  [Doe  d.  CoyU  v.  Cole,  6  C.  & 
P.  359.] 

(rf)  [Attorney-General  v.  Brent- 
wood School,  3  B.  &  A,d.  59  ] 

(e)  2  i\  Wms.  325. 
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governors  thereof,  who  were  thereby  enabled  to  make  laws  and 
ordinances  for  the  better  government  of  the  said  school,  but  by 
the  letters  patent  no  express  visitor  was  appointed,  and  the 
legal  estate  of  the  endowment  was  vested  in  these  governors. 
After  a  commission  had  issued  under  the  great  seal  to  inspect 
the  management  of  the  governors,  and  all  the  exceptions  being 
already  heard  and  overruled,  it  was  now  objected  to  this  com- 
mission, that  the  king  having  appointed  governors,  had  by  im-> 
plication  made  them  visitors  likewise ;  the  consequence  of  which 
was,  that  the  crown  could  not  issue  a  commission  to  visit  or 
inspect  the  conduct  of  these  governors.  The  matter  first  came 
on  before  Lord  Chancellor  Macclesfield,  and  afterwards  before 
Lord  King,  who  desired  the  assistance  of  Lord  Chief  Justice 
Eyre  and  Lord  Chief  Baron  Gilbert ;  and  accordingly  the  opi- 
nion of  the  court  was  now  delivered  seriatiniy  that  the  commis- 
sion was  good.  L  It  was  laid  down  as  a  rule,  that  where  the 
king  is  founder,  in  that  case  his  majesty  and  his  successors  are 
visitors;  but  where  a  private  person  is  founder,  there  such 
private  person  and  his  heirs  are  by  implication  of  law  visitors. 
2.  That  though  this  visitatorial  power  did  result  to  the  founder 
and  his  heirs,  yet  the  founder  might  vest  or  substitute  such 
visitatorial  right  in  any  other  person  or  his  heirs.  3.  They 
conceived  it  to  be  unreasonable,  that  where  governors  are  ap- 
pointed, these  by  construction  of  law  and  without  any  more 
should  be  visitors,  should  have  an  absolute  power,  and  remain 
exempt  from  being  visited  themselves.  And  therefore,  4.  That 
in  those  cases  where  the  governors  or  visitors  are  said  not  to 
be  accountable,  it  must  be  intended,  where  such  governors  have 
the  power  of  government  only,  and  not  where  they  have  the 
legal  estate,  and  are  entrusted  with  the  receipt  of  the  rents  and 
profits  (as  in  the  present  case);  for  it  would  be  of  the  most 
pernicious  consequence,  that  any  persons  entrusted  with  the 
receipt  of  rents  and  profits,  and  especially  for  a  charity,  though 
they  misemploy  never  so  much  these  rents  and  profits,  should 
yet  not  be  accountable  for  their  receipts  :  this  would  be  such  a 
privilege  as  might  of  itself  be  a  temptation  to  a  breach  of  trust. 
5.  That  the  word  governor  did  not  itself  imply  visitor;  and  to 
make  such  a  construction  of  a  word,  against  the  common  and 
natural  meaning  of  it,  and  when  such  a  strained  construction 
could  not  be  for  the  benefit,  but  rather  to  the  great  prejudice 
of  the  charity,  would  be  very  unreasonable ;  besides,  it  would 
be  making  the  king's  charter  operate  to  a  double  intent,  which 
ought  not  to  be.  And  the  commission  under  the  great  seal  was 
resolved  to  be  well  issued. 

The  following  case  relateth  particularly  to  a  church,  but  is 
equally  applicable  to,  and  far  more  frequently  happeneth  in,  the 
case  of  schools.  It  is  that  of  Waltham  Church,  H.,  1716. 
Edward  Denny,  Earl  of  Norwich,  being  seised  by  grant  from 


King  Edward  VI.,  of  the  scite  and  demesnes  of  the  dissolved 
monastery  of  Waltham  Holy  Cross,  and  of  the  manor  of  Wal- 
tharo,  and  of  the  patronage  of  the  church  of  Waltham,  and  of 
the  right  of  nominating  a  minister  to  .officiate  in  the  said  church, 
it  being  a  donative,  the  abbey  being  of  royal  foundation,  by  his 
will  in  1636,  amongst  other  things  the  said  earl  devised  a  house 
in  Waltham,  and  a  rent-charge  of  1000/.  a  year,  and  ten  loads 
of  wood  to  be  annually  taken  out  of  the  forest  of  Waltham,  and 
his  right  of  nominating  a  minister  to  officiate  in  the  said  church, 
to  six  trustees  and  their  heirs,  of  which  Sir  Robert  Atkins  was 
one,  in  trust  for  the  perpetual  maintenance  of  the  minister,  to 
be  from  time  to  time  nominated  by  the  trustees ;  and  directed 
that  when  the  trustees  were  reduced  to  the  number  of  three, 
they  should  choose  others.  It  so  fell  out  that  all  the  trustees, 
except  Sir  Robert  Atkins,  were  dead ;  and  he  alone  took  upon 
him  to  enfeoff  others  to  fill  up  the  number ;  and  now  the  sur- 
viving trustees  (of  the  said  Sir  Robertas  appointment)  did 
nominate  Lapthorn  to  officiate;  and  the  Lady  Floyer  and 
Campion,  who  were  owners  of  the  dissolved  monastery  and  of 
the  manor,  claimed  the  right  of  nomination  to  the  donative, 
and  had  nominated  Cowper  to  officiate  there,  and  he  was  got 
into  possession.  The  bill  was,  that  Lapthorn  might  be  ad- 
mitted to  officiate  there,  to  be  quieted  in  the  possession,  and  to 
have  an  account  of  the  profits.  By  the  defendants  it  was, 
amongst  other  things,  insisted,  that  the  trustees,  having  neg- 
lected to  convey  over  to  others,  when  they  were  reduced  to  the 
number  of  three,  and  the  legal  estate  coming  only  to  one  single 
trustee,  he  had  not  power  to  elect  others ;  but  by  that  means 
the  right  of  nomination  resulted  back  to  the  grantor,  and  be- 
longed to  the  defendants,  who  had  the  estate,  and  stood  in  his 
place ;  or  at  least  the  court  ought  to  appoint  such  trustees  as 
should  be  thought  proper.  By  Cowper,  Lord  Chancellor :  It 
is  only  directory  to  the  trustees,  that  when  reduced  to  three, 
they  should  fill  up  the  number  of  trustees  ;  and  therefore,  al- 
though they  neglected  so  to  do,  that  would  not  extinguish  or 
determine  their  right ;  and  Sir  Robert  Atkins,  the  only  sur- 
viving trustee,  had  a  better  right  than  any  one  else  could 
pretend  to,  and  might  well  convey  over  to  other  trustees ;  it 
was  but  what  he  ought  to  have  done :  and  it  was  decreed  for 
the  plaintiff  with  costs,  and  an  account  of  profits;  but  the  mas- 
ter to  allow  a  reasonable  salary  to  Cowper  whilst  he  officiated 
there  (/). 

[[By  52  Geo.  3,  c.  101,  commonly  called  Sir  S.  Romilly's  sirS.Ro- 
Act,  entitled  "  An  Act  to  provide  a  summary  Remedy  in  Cases  °"*^'*  ^^^* 
of  Abuses  of  Trusts  created  for  Charitable  Purposes,"  it  is 
enacted— 

["  That  in  every  case  of  a  breach  of  any  trust  or  supposed  breach  52  Geo.  3, 
of  any  trust  created  for  charitable  purposes,  or  whenever  the  direc-     c.  101. 

(/)  2  Vera.  749. 
TOL.  Ill,  P  p 
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lion  or  order  of  a  court  of  equity  shall  be  deemed  necessary  for  the 
administration  of  any  trust  for  charitable  purposes,  it  shall  be  law- 
ful for  any  two  or  more  persons  to  present  a  petition  to  the  lord 
chancellor,  lord  keeper  or  lords  commissioners  for  the  custody  of 
the  great  seal,  or  master  of  the  rolls  for  the  time  being,  or  to  the 
Court  of  Exchequer,  stating  such  complaint,  and  praying  such  re- 
lief as  the  nature  of  the  case  may  require;  and  it  shall  be  lawful 
for  the  lord  chancellor,  lord  keeper  and  commissioners  for  the  cus- 
tody of  the  great  seal,  and  for  the  master  of  the  rolls,  and  the  Court 
of  Exchequer,  and  they  are  hereby  required,  to  hear  such  petition 
in  a  summary  way,  and  upon  affidavits  or  such  other  evidence  as 
shall  be  produced  upon  such  hearing  to  determine  the  same,  and  to 
make  such  order  therein,  and  with  respect  to  the  costs  of  such  ap- 
plications as  to  him  or  them  shall  seem  just ;  and  such  order  shall 
be  final  and  conclusive,  unless  the  party  or  parties  who  shall  think 
himself  or  themselves  aggrieved  thereby  shall,  within  two  years  from 
the  time  when  such  order  shall  have  been  passed  and  entered  by 
the  proper  officer,  have  preferred  an  appeal  from  such  decision  to 
the  House  of  Lords,  to  whom  it  is  hereby  enacted  and  declared  that 
an  appeal  shall  lie  from  such  order/' 

[Sect.  2.  "Provided  always,  that  every  petition  so  to  be  pre- 
ferred as  aforesaid  shall  be  signed  by  the  persons  preferring  the 
same,  in  the  presence  of  and  shall  be  attested  by  the  solicitor  or 
attorney  concerned  for  such  petitioners,  and  every  siich  petition 
shall  be  submitted  to  and  be  allowed  by  his  majesty's  attorney  or 
solicitor  general,  and  such  allowance  shall  be  certified  by  him  beibre 
any  such  petition  shall  be  presented." 

[[The  recent  case  of  The  Free  Grammar  School  of  Man^ 
Chester  {g),  decided  on  the  2nd  of  December,  1839,  by  Lord 
Cottenham,  contains  perhaps  the  most  important  precedent 
that  has  hitherto  been  furnished  as  to  the  operation  of  the 
foregoing  act  upon  this  class  of  charitable  institutions,  and  it 
is  also  valuable  as  illustrating  several  of  the  questions  which 
have  been  discussed  in  the  course  of  this  chapter. 

[[The  Lord  Chancellor. — "  I  consider  this  case  (A)  as  one  of 
the  very  highest  importance ;  as  much  from  its  peculiar  circum- 
stances, as  from  its  connexion  with  the  education  of  the  chil- 
dren of  the  inhabitants  of  the  populous  and  important  town  of 
Manchester.  An  a£t  (i)  was  passed  during  the  last  session  of 
parliament  to  extend  the  powers  of  the  Court  of  Chancery  with 
respect  to  grammar  schools,  from  which  act  I  find  the  school  of 


(g)  I  Attorney' General  v.  Earl  of 
Stamford,  Jurist,  1105.] 

(h)  [The  following  cases  were  cited : 
Ludlow  Corporation  v.  Greenhouse,  I 
Bligh.  N.  S.  17;  Bedford  Charitt/y  2 
Swanst.  470 ;  Attorney- General  v. 
Earl  of  Clarendon,  17  Ves.  491  ; 
Attomey-General  v.  Whiteley,  1 1  Ves. 
241;  Attorney- General  v.  Earl  of 
Mansfield,  2  Iluss.  501 ;  Attorney- 


General  v.  Haberdashers'  Company,  3 
Russ.  530 ;  Attorney-  Generalv, Dixie, 
id.  534 ;  Atiomey-Generalr,  Hartley ^ 
2  J.  &  W.  353 ;  Attorney-General  v. 
Skinners'  Company,  Jac.  629 ;  Attor- 
ney-General  \,  Christchurch,  Jac.474; 
Attorney-General  v.  Coopers*  Com^ 
pany,  19  Ves.  196.] 
(i)  [See  infraJ] 


Manchester  was  specially  excepted ;  but  there  are  fortunately  case  or  the 
some  circumstances  and  peculiarities  in  the  case  of  this  school  gZ*^^ 
which  relieve  the  court  from  any  difficulty  that  might  otherwise  *^^*'^*»^- 
be  experienced  in  dealing  with  it.  There  is  sufficient  in  this 
case  to  relieve  it  from  the  operation  of  those  cases  in  which  the 
court  has,  I  think,  unnecessarily  restricted  the  meaning  of  the 
term  grammar  school.  There  is  no  doubt  that  the  school  was 
by  the  statutes  intended  to  be  strictly  a  grammar  school,  but 
later  cases  have  departed  from  the  strictness  of  the  doctrine  of 
cy  prds,  and  relieved  the  court  from  considering  the  matter 
within  those  narrow  limits  which  that  circumstance  would  seem 
to  require.  Indeed,  without  that,  the  statute  of  16  Hen.  VIII.  sumte  or 
points  out  the  course  to  be  adopted  with  respect  to  this  school.  ISjJJtni*' 
By  that  statute  it  is  provided,  that  the  school  should  be  founded  ^^w^*^***' 
*  for  the  teaching  of  all  infants  and  others  that  shall  come  to 
the  school,  their  A,  B,  C,  primer,  and  sorts,  until  they  be  in 
grammar.'  The  statute  goes  on  most  wisely  to  provide  in  these 
terms : — *  Because  in  time  to  come  things  may  and  shall  sur- 
vive and  grow  by  sundry  occasions  and  causes,  which,  at  the 
making  of  the  acts  and  ordinances,  it  may  not  be  possible  to 
come  to  mind,  the  feoffees  are  therefore  authorized,  from  time 
to  time,  when  need  shall  require,  to  call  in  to  their  aid  counsel 
learned  in  the  law,  and  men  of  good  repute,  to  have  full  power 
and  authority  to  augment,  increase,  expend,  and  perform  all 
such  acts  and  ordinances,  articles,  compositions,  and  agree- 
ments, concerning  the  schoolmaster,  ushers,  and  scholars,  for 
their  and  every  of  their  offices  in  connexion  with  the  free  school.* 
The  power  given  by  this  statute  to  the  court  it  will  exercise  for 
the  benefit  of  the  testator's  property.  The  bill  of  the  relators 
asks  for  an  account,  the  removal  of  the  trustees,  and  a  new 
scheme  for  the  administration  of  the  charity.  Now  I  am  clearly 
of  opinion  that  the  relators  have  not  made  out  any  case  for  an 
account.  The  statute  prescribes  the  mode  in  which  the  re- 
ceiver is  to  keep  his  accounts;  and  no  errors  have  been  proved 
in  the  accounts  of  the  person  entrusted  with  the  management 
of  the  revenues  of  the  charity ;  and  in  the  absence  of  all  such 
proof,  to  decree  an  account  would  be  an  unnecessary  waste  of 
the  funds  of  the  charity,  and  would  expose  every  charity  in  the 
kingdom  to  a  suit  for  an  account.  As  to  the  second  point,  the  Removal  or 
removal  of  the  trustees,  I  am  also  of  opinion,  that  the  court  ^™*'**»- 
cannot  make  any  decree.  It  is  true  that,  by  the  statutes,  the 
feofiees  are  to  be  chosen  of  the  most  honest  gentlemen  and 
persons  resident  in  the  parish  of  Manchester ;  but  for  a  very 
considerable  period  that  rule  has  been  departed  from,  by  nomi- 
nating as  trustees  persons  of  the  neighbourhood,  distinguished 
by  their  rank,  property,  and  intelligence,  to  whom  the  charity 
is  undoubtedly  much  indebted  for  the  zeal  and  assiduity  they 
have  displayed  in  the  management  of  its  affairs ;  and  to  remove 
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them  would  be  to  do  an  injury  to  the  charity  (^').  Although^ 
however y  the  court  cannot^  in  the  absence  of  all  proof  of  mis^ 
.  conduct  on  the  part  of  these  trustees,  comply  with  a  prayer  for 
their  removal ;  it  is  a  very  different  question  when  the  court 
comes  to  pronounce  an  opinion  as  to  what  is  to  be  done  for  tlie 
future.  The  statutes  prescribe  that  the  trustees  are  to  be  re- 
sident; and  whatever  difficuUy  may  have  occurred  in  selecting 
fit  persons  at  first,  no  such  difHcuIty  can  occur  now  in  selecting 
from  the  populous  parish  of  Manchester  a  sufficient  number  of 
persons  competent  to  fill  the  situation  of  trustees.  It  is  desira- 
ble at  all  times  to  adhere  as  much  as  possible  to  the  provisions 
of  the  statutes ;  and  of  the  two  classes  of  persons,  those  who 
are  resident  in  the  parish  seem  to  be  the  most  eligible  for  the 
discharge  of  the  duties  of  trustees,  when  vacancies  occur  for 
their  appointment.  The  most  important  question,  that  of  the 
scheme  of  1833,  is  all  that  remains  now  to  be  considered.  The 
first  difficulty  occurs  in  the  assertion  of  the  defendants,  that 
that  scheme  is  conclusive,  and  cannot  be  disturbed  ;  while  the 
relators  declare  it  to  have  been  altogether  ex  parte^  and  there- 
fore ought  to  go  for  nothing ;  and  they  call  upon  the  court  to 
disregard  it.  I  cannot  wholly  concur  in  either  of  these  pro- 
positions. That  the  decree  was  taken  ex  parte  there  can  be 
no  doubt.  The  attorney-general,  it  is  admitted  on  all  hands, 
was  no  party  to  the  proceedings  in  the  master's  office ;  and  t^ 
was  the  opinion  of  Sir  John  Leach,  that  the  attorney-general 
ought  at  all  times  to  be  a  party  in  such  cases;  and  I  trust  that 
no  proceeding  of  the  same  description,  or  where  charity  pro- 
perty is  to  be  administered,  will  ever  tahe  place  without  the 
attotmey-general  being  a  party,  mdess  it  be  intended  to  convert 
Sir  Samuel  Romill^s  Act,  under  which  such  proceedings  take 
place,  from  a  great  public  benefit  into  a  sei^ious  mischief 
And  if  I  find  that  any  practice  prevails  in  the  master's  office 
of  sanctioning  schemes  without  the  presence  of  the  attorney- 
general,  it  will  be  necessary  for  the  court  to  make  a  general 
order  on  the  subject,  for  the  purpose  of  correcting  such  an 
abuse.  But  although  the  scheme  was  drawn  up  without  the 
attorney-general,  and  I  am  clearly  of  opinion  that  such  a  pro- 
ceeding cannot  be  conclusive  against  a  well-founded  complaint, 
that  is  no  bar  to  the  adoption  by  the  court  of  such  parts  of  that 
scheme  as  it  may  consider  proper ;  for  although  many  parts  of 
it  are  objectionable,  there  are  other  parts  of  wliich  I  fully  ap- 
prove. I  propose,  therefore,  to  intimate  what  parts  he  should 
correct  or  adopt,  and  then  send  it  back  to  the  master  with  such 
intimation  of  the  opinion  of  the  court,  in  order  to  enable  the 
attorney-general  to  bring  forward  such  suggestions  as  he  may 
think  proper.  Of  those  parts  of  the  scheme  which  are  objec- 
tionable, I  particularly  refer  to  that  which  makes  extensive 

0)  lAttomey-General  v.  Earl  of  Clarendon,  17  Ves.  499.] 
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provision^  out  of  the  funds  of  the  charity^  for  the  reception  of  caw  or  ihc 
boarders  by  the  head  and  other  masters  of  the  school.     Un-  cr^H!^ 

doubtedly  the  court ^  in  many  cases,  and  for  weighty  reasons,  school.    

had  sanctioned  the  practice  of  masters  taking  boarders  ;  but  q^^*1[\^\\, 
the  principle  on  which  the  court  has  acted  in  allowing  this,  i«>wed  the 
has  been  a  regard  to  the  interests  of  the  charity,  on  conviction  uKBoinieri. 
that  the  purposes  of  the  charity  would  not  be  prejudiced  by  it, 
and  in  some  cases  that  they  would  be  advanced;  as  where^ 
from  the  smallness  of  the  income  arising  from  the  charity  pro- 
perty, it  might  be  desirable  to  augment  the  salary  of  the  master 
Dy  such  means,  with  a  view  to  providing  a  more  efficient  mas- 
ter for  the  school.  These  cases  have  no  application  to  the 
present,  where  the  funds  of  the  charity  are  so  ample ;  and  it  is 
quite  impossible  to  justify,  on  any  principle,  that  part  of  the 
scheme  of  1833,  by  which  10,000/.  has  been  expended  in 
building  houses  for  the  masters  out  of  the  charity  funds.  The 
case  in  17  Yes.  is  an  authority  for  the  system  of  taking  boarders; 
but  the  circumstances  of  that  case  were  special ;  and  I  confess 
that,  looking  at  what  was  done  in  The  Aitorney-General  v. 
Coopers*  Company  (k),  and  looking  also  at  the  principle  laid 
down  by  Lord  Eldon  in  that  case,  I  am  very  much  at  a  loss  to 
reconcile  it  with  what  was  done  by  him  in  other  cases  ;  and  I 
cannot  tell  how  Lord  Eldon  could  get  over  these  considerations. 
The  money,  however,  in  the  present  case,  has  unfortunately 
been  spent  in  erecting  these  buildings;  and  although  the  court 
would  not  sanction  such  an  expenditure  if  called  on  now  to  do 
so,  it  must  have  regard  to  the  fact,  that  the  system  of  taking 
boarders  took  place  from  a  vcrv  early  period  afler  the  founda- 
tion of  the  school,  and  that  the  masters  have  accepted  their 
situations  with  the  understanding  that  such  practice  was  to 
continue.  It  is  not  expedient  to  disappoint  these  expectations; 
but,  at  the  same  time,  the  court  must  protect  the  funds  of  the 
charity  from  such  abuses  for  the  future.  That  part  of  the 
scheme,  therefore^  which  gives  the  boarders  of  the  masters  a 
share  of  the  exhibitions  and  other  advantages  intended  solely 
for  the  scholars  on  the  foundation,  must  be  altered,  for  they 
are  clearly  not  entitled  to  participate  in  them.  The  result  of 
this  portion  of  the  scheme  has  been  what  might  have  been  ex- 

r^cted.  Looking  at  the  statements  furnished  me  on  that  matter, 
find  that  from  1807  to  1836  there  were  fifty-seven  exhibitions 
given  to  boarders,  and  only  twenty-eight  to  day-scholars.  I 
impute  no  partiality  to  any  one  in  the  distribution  of  them;  but 
the  superior  degree  of  attention  which  the  boarders  naturally 
receive  in  their  instruction  leaves  the  day-scholars  little  or  no 
chance  in  the  competition  for  such  advantages.  The  impro- 
priety of  such  a  course  is  indeed  so  obvious,  that  I  propose  to 
make  that  part  of  the  scheme  the  subject  of  a  declaration  in  the 

(Q  [19  Vcs.] 
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decree,  and  to  declare  that  no  exhibitions  in  future  lure  to  be 
given  to  those  who  are  or  have  been  boarders^  although  the 
payments  are  to  be  continued  to  those  who  may  already  have 
received  them.  There  are  however  other  parts  of  the  scheme^ 
such  as  the  increase  of  the  income  of  the  masters^  and  the  ex- 
clusion of  scholars  under  six  years  of  age,  which  are  inconsis- 
tent with  the  statutes^  and  which  will  properly  come  under  the 
consideration  of  the  master  in  reviewing  the  scheme.  This  is 
the  more  necessary^  as  I  perceive  that,  although  the  masters 
receive  among  them  an  annual  income  of  more  than  SOOOL  a 
year,  and  the  charity  has  a  large  surplus  fund,  no  addition  has 
been  made  to  the  exhibitions.  Of  the  system  of  teaching  ior 
troduced  in  1833  I  approve.  Under  these  circumstances,  I 
propose  to  send  the  matter  to  the  master,  to  revise  the  scheme 
of  1833  in  such  manner  as  Mrill  be  found  most  likely  to  promote 
a  general  system  of  education,  which  will  give  all  the  children 
of  the  inhabitants  of  Manchester  the  benefits  of  instruction  in 
all  branches  of  learning ;  with  liberty  to  the  attorney-genend 
to  offer  such  suggestions  as  may  appear  to  be  conducive  to  that 
object,  regard  being  had  to  the  opinion  of  the  court  on  the 
suDJect  of  the  boarders^  the  admission  of  children  ot  tender 
years,  of  whom  all  who  are  capable  of  instruction  should  be 
admitted,  the  emoluments  of  the  masters,  and  such  regulalioDS 
as  may  be  requisite  to  comply  with  the  provisions  of  the  sta- 
tutes;  and  provide  an  efficient  system  of  education  for  the  cbil* 
dren  of  the  inhabitants  of  Manchester." 
[[By  59  Geo.  3,  c.  91,  s.  5,  it  is  enacted — 

[**  That  whenever  it  shall  appear  to  the  trustees  of  any  free  bc1ioo1« 
hospital  or  other  charitable  institution  or  donation  within  the  pro«> 
visions  of  this  act,  that  the  statutes  or  regulations  thereof  are  ineuP* 
ficient  for  the  secure  and  due  administration  of  the  funds  thereto 
belonging,  it  shall  be  lawful  for  such  numbers  of  them  as  are  by  the 
said  statutes  or  regulations  empowered  to  do  any  act,  by  and  with 
the  consent  of  any  five  or  more  of  the  said  commissioners,  to  pre- 
sent a  petition  to  the  lord  chancellor,  lord  keeper  or  lords  commis- 
sioners of  the  great  seal,  or  to  the  Court  of  Exchequer  sitting  as  a 
court  of  equity,  praying  such  relief  as  the  nature  of  the  case  may 
require ;  and  the  lord  chancellor,  lord  keeper  and  lords  commis- 
sioners of  the  great  seal,  and  the  said  Court  of  Exchequer,  are 
hereby  authorized  and  empowered  to  give  such  directions,  and  to 
make  such  order  touching  the  matter  of  the  said  application,  as  to 
them  respectively  shall  seem  lit;  which  order  shall  be  final  and 
conclusive  to  all  intents  and  purposes  whatsoever,  unless  the  party 
or  parties  who  shall  think  himself  or  themselves  aggrieved  thereby 
shall,  within  two  years  afier  the  time  when  such  order  shall  have 
been  made  and  entered  by  the  proper  officer,  prefer  an  appeal  firom 
such  order  to  the  House  of  Lords,  to  whom  it  is  hereby  enacted 
and  declared  that  an  appeal  shall  lie  firom  such  order.** 
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[[VII.  jDiscipline  of  Grammar  Schools  since  3^4  VicU  c.  77.     _«'J^- 

[Sect.  13.  *'  And  whereas  it  is  expedient  that  the  discipline  of  Where  loffi- 
grammar  schools  should  be  more  fully  enforced  :  be  it  declared  and  o/'SisdpilISe* 
enacted,  That  in  all  cases  in  which  sufficient  powers,  to  be  exercised  exUt,  the 
by  way  of  visitation  or  otherwise  in  respect  of  the  discipline  of  SSIJJJ'ti^bi' 
such  schools,  shall  already  exist  and  be  vested  in  any  person  or  "i  liberty  to 
persons,  it  shall  be  lawful  for  such  person  or  persons  to  exercise  Ihcm." 
the  same  when  and  so  often  as  they  shall  deem  nt,  either  by  them- 
selves personally  or  by  commission,  without  being  first  requested 
or  required  so  to  do,  and  likewise  to  direct  such  returns  to  be  made 
by  the  masters  of  such  schools,  of  the  state  thereof,  of  the  books 
used  therein,  and  of  such  other  particulars  as  he  or  they  may  think 
proper,  and  also  to  order  such  examinations  to  be  held  into  the 
proficiency  of  the  scholars  attending  the  same  as  to  him  or  them 
m^  seem  expedient." 

[Sect.  14.  "  That  in  all  cases  in  which  any  person  or  persons  Where  such 
having  authority,  by  way  of  visitation  or  otherwise,  in  respect  of  MffiSentT' 
the  discipline  of  any  grammar  school,  may  not  have  sufficient  power  Coon  may 
properly  to  enforce  the  same,  it  shall  be  lawful  for  the  Court  of  *"  "^^  *  *"*' 
Chancery  to  order  and  direct  that  the  powers  of  such  person  or 
persons  shall  be  enlarged  to  such  extent  and  in  such  manner,  and 
subject  to  such  provisions,  as  to  the  said  court  shall  seem  fit." 

[Sect.  15.  "  That  in  all  cases  in  which  no  authority  to  be  exer-  Where  no 
cised  by  way  of  visitation  in  respect  of  the  discipline  of  any  grammar  coart  may  "' 
school  is  now  vested  in  any  known  person  or  persons^  it  shall  be  create  them, 
lawful  for  the  bishop  of  the  diocese  wherein  the  same  is  locally 
situated  to  apply  to  the  Court  of  Chancery,  stating  the  same ;  and 
the  said  court  shall  have  power,  if  it  so  think  fit,  to  order  that  the 
said  bishop  shall  be  at  liberty  to  visit  and  regulate  the  said  school 
in  respect  of  the  discipline  thereof,  but  not  further  or  otherwise." 

[Sect.  16.  "  That  in  event  of  the  person  or  persons  by  whom  Coortor 
powers  of  visitation  in  respect  of  the  discipline  of  any  grammar  ^^y^wbiiii- 
school  ought  to  be  exercised  refusing  or  neglecting  so  to  do  within  tote  a  Person 
a  reasonable  time  after  the  same  ought  to  be  exercised,  or  in  the  ^Mc^vZ\n 
event  of  its  being  uncertain  in  whom  the  right  to  exercise  such  certain  Cases. 
powers  is  vested,  such  powers  shall  be  exercised  firo  hdc  vice  by 
some  person  specially  appointed  by  the  authority  of  the  Court  of 
Chancery,  on  application  made  by  any  person  or  persons  interested 
in  such  ^ammar  school :  Provided  always,  that  nothing  herein  con-  Proviso, 
tained  snail  exempt  any  visitor  from  being  compelled  by  any  pro- 
cess to  which  he  is  now  amenable  to  perform  any  act  which  he  is 
now  compellable  to  perform.'; 

[Sect.  1 7.  **  And  whereas  it  is  expedient  to  provide  for  the  more  Conrt  of 
easy  removal  of  unfit  and  improper  masters ;  be  it  declared  and  f^y ""J^*J 
enacted.  That  it  shall  be  lawful  for  the  Court  of  Chancery  to  em-  to  appoint 
power  the  person  or  persons  having  powers  of  visitation  in  respect  ^^Jig'  '*' 
of  the  discipline  of  any  grammar  school,  or  who  shall  be  specially  Masters. 
appointed  to  exercise  the  same  under  this  act,  and  the  governors, 
or  either  of  them,  after  such  inquiries,  and  by  such  mode  of  pro- 
ceeding as  the  court  shall  direct,  to  remove  any  master  of  any 
grammar  school  who  has  been  negligent  in  the  discharge  of  his 
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duties,  or  who  is  unfit  or  incompetent  to  discharge  them  properly 
and  efficiently,  either  from  immoral  conduct,  incapacity,  age,  or 
from  any  other  infirmity  or  cause  whatsoever." 

[Sect.  18.  "  Provided  always,  that  in  case  the  cause  for  which 
any  master  be  removed  shall  be  incompetency  from  age  or  other 
infirmity,  it  shall  be  lawful  for  the  said  governors,  with  the  appro- 
bation of  the  visitor,  to  assign  to  the  use  of  such  master  any  por- 
tion of  the  annual  revenues  of  the  said  grammar  school  in  one  or 
more  donations,  or  by  way  of  annuity  determinable  on  the  death  of 
such  master,  or  on  any  other  specified  event  during  his  life,  or  to 
assign  to  him  any  part  of  the  estate  of  the  said  grammar  school 
for  his  occupation  for  a  term  determinable  in  like  manner;  pro- 
vided that  there  shall  remain  sufficient  means  to  provide  for  the 
efficient  performance  of  the  duties  which  belong  to  the  office  firom 
which  such  master  shall  be  removed." 

[Sect.  19.  "  And  for  the  more  speedy  and  effectual  recovery  o£ 
the  possession  of  any  premises  belonging  to  any  grammar  school 
which  the  master  who  shall  have  been  dismissed  as  aforesaid,  or 
any  person  who  shall  have  ceased  to  be  master,  shall  hold  over 
afler  his  dismissal  or  ceasing  to  be  master,  except  under  such  as- 
signment as  may  have  been  made  under  the  provisions  of  this  act, 
the  term  of  such  assignment  being  still  unexpired,  and  the  premiseB 
assigned  being  in  the  actual  occupation  of  the  master  so  dismissed 
or  ceased  to  be  master,  be  it  enacted.  That  when  and  as  often  as 
any  master  holding  any  schoolroom,  schoolhouse,  or  any  other 
house,  land,  or  tenement,  by  virtue  of  his  office,  or  as  tenant  or 
otherwise  under  the  trustees  of  the  said  grammar  school,  except  od 
lease  for  a  term  of  years  still  unexpired,  shall  have  been  dismissed 
as  aforesaid,  or  shall  have  ceased  to  be  master,  and  such  master,  or 
(if  he  shall  not  actually  occupy  the  premises  or  shall  only  occupy  a 
part  thereof)  any  person  by  whom  the  same  or  any  part  thereof 
shall  be  then  actually  occupied,  shall  neglect  or  refuse  to  quit  and 
deliver  up  possession  of  the  premises,  or  of  such  part  thereof  re- 
spectively, except  such  as  are  hereinbefore  excepted,  within  the 
space  of  three  months  after  such  dismissal,  or  ceasing  to  be  master, 
it  shall  be  lawful  for  justices  of  the  peace  acting  for  the  district  or 
division  in  which  such  premises  or  any  part  thereof  are  situated,  in 
petty  sessions  assembled,  or  any  tTfo  of  them,  and  they  are  hereby 
required,  on  the  complaint  of  the  said  trustees  or  their  agents,  and 
on  the  production  of  an  order  of  the  Court  of  Chancery  declaring 
such  master  to  have  been  duly  dismissed  or  to  have  ceased  to  be 
master,  to  issue  a  warrant,  under  their  hands  and  seals,  to  the 
constables  and  peace  officers  of  the  said  district  or  division,  com- 
manding them,  within  a  period  to  be  therein  named,  not  less  than 
ten  nor  more  than  twenty-one  clear  days  from  the  date  of  such 
warrant,  to  enter  into  the  premises,  and  give  possession  of  the  same 
to  the  said  trustees  or  their  agents,  in  such  manner  as  any  justices 
of  the  peace  are  empowered  to  give  possession  of  any  premises  to 
any  landlord  or  his  agent  under  an  act  passed  in  the  session  of 
parliament  held  in  the  first  and  second  years  of  the  reign  of  her 
present  Majesty,  intituled  '  An  Act  to  facilitate  the  Recovery  of 
Possession  of  Tenements  after  due  Determination  of  the  Tenancy.'  *' 

[Sect.  20.  "  Provided  always,  that  nothing  in  this  act  or  the  said 
recited  act  shall  extend  or  be  construed  to  extend  to  enable  any 


master  so  dismissed,  or  ceasing  to  be  master  as  aforesaid,  to  call  in   3  &  4yict 
question  the  validity  of  such  dismissal,  provided  that  the  same  shall  j^iJ^JL. 
have  proceeded  from  the  persons  authorized  to  order  the  same,  of  Grammar 
after  such  inquiries  and  by  such  mode  of  proceeding  as  required  ^^'^^^ 
in  that  behalf,  or  to  call  in  question  the  title  of  the  trustees  to 
possession  of  any  premises  of  which  such  master  shall  have  be- 
come possessed  by  virtue  of  his  late  office,  or  as  tenant  or  otherwise 
under  the  trustees  of  the  said  grammar  school  for  the  time  being." 

[Sect.  21.  *'  And  whereas  it  is  expedient  to  facilitate  applications  ApDHeationt 
to  the  Court  of  Chancery  under  this  act;  be  it  enacted.  That  all  iibj!*p^{^ 
applications  may  be  heard  and  determined  and  all  powers  given  by  Uod. 
this  act  to  the  Court  of  Chancery  may  be  exercised  m  cases  brought 
before  such  court  by  petition  only,  such  petitions  to  be  presented,  ^"^b  Pe- 
heard,  and  determinea  according  to  the  provisions  of  an  act  passed  de^ed^ 
in  the  fifty-second  year  of  the  reign  of  his  late  majesty  King  George  efioL^^*'' 
the  Third,  intituled  *  An  Act  to  provide  a  summary  Remedy  in 
Cases  of  Abuses  of  Trusts  created  for  charitable  Purposes.'  *' 

[Sect.  22.  "  That  in  every  case  in  which  the  patronage  of  any  it  Crown  it 
grammar  school,  or  right  of  appointing  the  schoolmaster  or  under  H*gh  ChuT' 
master  thereof,  is  vested  in  the  crown,  the  lord  high  chancellor,  or  ^J^J!|[ 
the  chancellor  of  the  duchy  of  Lancaster  in  respect  of  any  grammar  Dnehy  o?^  ^ 
school  within  the  county  palatine  of  Lancaster,  shall  be  considered  JuJIjf''**'' 
as  the  patron  of  such  grammar  school  for  the  purposes  of  this 
Act." 

[Sect.  23.  "  That  the  powers  and  authorities  hereinbefore  given  Powen  or 
to  the  lord  high  chancellor  shall  and  may  be  exercised  in  like  ^^^^o^ 
manner  by  and  are  hereby  given  to  the  lord  keeper  or  lords  com-  exercised  by 
missioners  for  the  custoay  of  the  great  seal  respectively  for  the  J^^^^P*'* 
time  being.*' 

[Sect.  24.  "  Provided  always,  that  neither  this  act  nor  any  thing  SaTinc  or 
therein  contained  shall  be  any  way  prejudicial  or  hurtful  to  the  Sj^^ 
jurisdiction  or  power  of  the  ordinary,  but  that  he  may  lawfully  ^' 

execute  and  perform  the  same  as  heretofore  he  might  according  to 
the  statutes,  common  law,  and  canons  of  this  realm,  and  also  as  far 
as  he  may  be  further  empowered  by  this  act ;  and  that  this  act  shall 
not  be  construed  as  extending  to  any  of  the  following  institutions  ; 
(that  is  to  say,)  to  the  universities  of  Oxford  or  Cambridge,  or  to  Ccruio 
any  college  or  hall  within  the  same,  or  to  the  university  of  London,  Foandtiiont 
or  any  colleges  connected  therewith,  or  to  the  university  of  Dur-  ft^t^Sii 
ham,  or  to  the  colleges  of  Saint  David's  or  Saint  Bee's,  or  the  ^^ 

frammar  schools  of  Westminster,  Eton,  Winchester,  Harrow,  Charter 
louse,  Rugby,  Merchant  Tailors,  Saint  Paul's,  Christ's  Hospital, 
Birmingham,  Manchester,  or  Macclesfield,  or  Louth,  or  such  schools 
as  form  part  of  any  cathedral  or  collegiate  church." 

I^Sect.  25.  "  That  in  the  construction  and  for  the  purposes  of  CoMtraction 
this  act,  unless  there  be  something  in  the  subject  or  context  re-  *>'T«»^n>»« 
pugnant  to  such  construction,  the  word  'grammar  school*  shall 
mean  and  include  all  endowed  schools,  whether  of  royal  or  other 
foundation,  founded,  endowed,  or  maintained  for  the  purpose  of 
teaching  Latin  and  Greek,  or  either  of  such  languages,  whether  in 
the  instrument  of  foundation  or  endowment,  or  in  the  statutes  or 
decree  of  any  court  of  record,  or  in  any  act  of  parliament  esta- 
blishing such  school,  or  in  any  other  evidences  or  documents,  such 
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a  &  4  Vict,    instruction  shall  be  expressly  described,  or  shall  be  described  by 
DitcipHne      '^®  word  *  grammar'  or  any  other  form  of  expression  which  is  or 
of  Grammar  may  be  construed  as  intending  Greek  or  Latin,  and  whether  by 
^  such  evidences  or  documents  as  aforesaid,  or  in  practice,  such  in- 

struction be  limited  exclusively  to  Greek  or  Latin,  or  extended  to 
both  such  languages,  or  to  any  other  branch  or  branches  of  liter- 
ature or  science  in  addition  to  them  or  either  of  them  ;  and  that 
the  words  '  grammar  school'  shall  not  include  schools  not  endowed, 
but  shall  mean  and  include  all  endowed  schools  which  may  be 
grammar  schools  by  reputation,  and  all  other  charitable  institutions 
and  trusts,  so  far  as  the  same  may  be  for  the  purpose  of  providing 
such  instruction  as  aforesaid ;  that  the  word  '  visitor*  snail  mean 
and  include  any  person  or  persons  in  whom  shall  be  vested  solely 
or  jointly  the  whole  or  such  portion  of  the  visitatorial  power  as 
regards  the  subject  of  the  enactment  or  provision,  or  any  powers 
in  regard  to  the  discipline  or  making  of  new  statutes  in  any  school ; 
that  the  word  *  governors'  shall  mean  and  include  all  persons  or 
corporations,  whether  sole  or  aggregate,  by  whatever  name  they 
be  styled,  who  may  respectively  have  the  government,  manage- 
ment, or  conduct  of  any  grammar  school,  whether  they  have  also 
any  control  over  the  revenues  of  the  school  as  trustees  or  not ; 
that  the  word  *  trustees'  shall  mean  and  include  all  persons  and 
corporations,  sole  or  aggregate,  by  whatever  name  they  may  be 
styled,  who  shall  have  the  management,  disposal,  and  control  over 
the  revenues  of  any  grammar  school,  whether  the  property  be 
actually  vested  in  them  or  not ;  that  the  word  *  statutes  shall  mean 
and  include  all  written  rules  and  regulations  by  which  the  school, 
schoolmasters,  or  scholars  are,  shaul,  or  ought  to  be  governed, 
whether  such  rules  or  regulations  are  comprised  in,  incorporated 
with,  or  authorized  by  any  royal  or  other  charter,  or  other  ihstru- 
ment  of  foundation,  endowment,  or  benefaction,  or  declared  or 
confirmed  by  act  of  parliament,  or  by  decree  of  any  court  of  re- 
cord, and  also  all  rules  and  regulations  which  shall  be  unwritten, 
and  established  only  by  usage  or  reputation  ;  that  the  word  *  school- 
master' shall  mean  and  include  the  head  master  only,  and  the  word 

*  under  master*  every  master,  usher,  or  assistant  in  any  school  ex- 
cept the  head  master ;  and  that  the  word  <  master'  shall  mean  and 
include  as  well  any  head  master  as  under  master ;  that  the  words 

*  discipline*  or  *  management'  of  a  school  shall  mean  and  include 
all  matters  respecting  the  conduct  of  the  masters  or  scholars,  the 
method  and  times  of  teaching,  the  examination  into  the  proficiency 
of  the  scholars  of  any  school,  and  the  ordering  of  returns  or  re- 
ports with  reference  to  such  particulars,  or  any  of  them  ;  and  that 
any  word  importing  the  singular  number  only  shall  mean  and  in- 
clude several  persons  or  thmgs  as  well  as  one  person  or  thing, 
and  the  converse." 

Act  may  be        [Sect.  26.  '*  That  this  act  may  be  amended  or  repealed  by  any 
s?Mtoo.^  *****  *^'  *®  ^^  passed  in  this  present  session  of  parliament." — Ed.] 


VIIL  Taxes. 

By  the  43  Eliz.  c.  2^  all  lands  within  the  parish  are  to  be 
assessed  to  the  poor  rate. 
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But  by  the  annual  acts  for  the  land  tax^  it  is  provided,  that 
the  same  shall  not  extend  to  charge  any  masters  or  ushers  of 
any  schools,  for  or  in  respect  of  any  stipend,  wages,  rents,  or 
profits,  arising  or  growing  due  to  them,  in  respect  of  their  said 
places  or  employments. 

Provided,  that  nothing  herein  shall  extend  to  discharge  any 
tenant  of  any  of  the  houses  or  lands  belonging  to  the  said 
schools,  who  by  their  leases  or  other  contracts  are  obliged  to 
pay  all  rates,  taxes,  and  impositions  whatsoever ;  but  that  they 
shall  be  rated  and  pay  all  such  rates,  taxes  and  in^positions. 

And  in  general,  it  is  provided,  that  all  such  lands,  revenues, 
or  rents,  settled  to  any  chaiitahle  or  pious  use,  as  were  assessed 
in  the  fourth  year  of  William  &  Mary,  shall  be  liable  to  be 
charged;  and  that  no  other  lands,  tenements,  or  hereditaments, 
revenues,  or  rents  whatsoever,  then  settled  to  any  charitable 
i»r  nious  uses^  as  aforesaid,  shall  be  charged. 

And  the  reason  of  this  distinction  seemeth  to  be,  because  in 
that  year,  the  sums  to  be  charged  were  fixed  and  determined 
upon  every  particular  division;  lands  which  were  then  appro- 
priated to  charities  being  exempted  out  oi  the  valuation: 
therefore  it  is  no  hardship  upon  the  neighbourhood  that  lands 
then  exempted  should  be  exempted  stul,  for  the  other  lands 
pay  no  more  upon  the  account  of  such  exemption :  but  if  lands 
appropriated  to  charides  since  that  time  should  by  such  appro- 
priation become  exempted,  this  would  lay  a  greater  burden 
upon  all  the  rest,  because  the  same  individual  sum  upon  the 
whole  division  is  to  be  raised  stilL 


ilikottottly— See  ori^ttrdi  in  Jl^cotliittliO 
Sbeitt0  in  <ff|)urr|^r«— See  fBl^nx^. 

S^tW  of  iSi0||D9»— See  ^M^^VaH. 
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I.   When  the  Writ  of  Serjuestration  issues. 

L 1  HE  Commissioners  for  inquiring  into  the  Practice  and 
Jurisdiction  of  the  Ecclesiastical  Courts  say  in  their  Report  (A): 

[[''  Sequestrations  issue  under  the  following  circumstances : 
1st,  In  obedience  to  writs  from  the  courts  of  common  law^ 
whereby  the  bishop  is  directed  to  levy  certain  sums  in  pur- 
suance of  the  statutes  regulating  Queen  Anne's  bounty;  2dlj, 
Under  the  various  provisions  contained  in  the  statute  57 
Geo.  3,  c.  99,  [[and  1  &  2  Vict.  c.  106,  which  has  repealed  57 
Geo.  3,n  and  in  cases  of  outlawry;  3dly,  In  pursuance  of 
decrees  or  orders  emanating  from  tlie  eccfesiasti^  courts,  in 
cases  where  clergymen  are  proceeded  against  before  those 
jurisdictions ;  and,  lastly,  during  vacancies. 

P"  In  all  these  cases,  we  apprehend  the  law  clearly  to  be,  that 
before  any  proportion  of  the  profits  of  the  benefice  can  be 
applied  in  payment  of  debts,  or  for  any  other  purpose,  the 
service  of  the  church  must  first  be  provided  for,  out  of  those 

J)rofits;  and  when  this  has  been  done,  the  buildings  and 
ences  in  the  glebe,  and  the  chancel  also  when  the  incumbent 
repairs,  ought  to  be  sustained  and  kept  in  proper  order.  The 
right  of  nominating  the  sequestrator  lies  with  the  bishop;  but 
when  the  sequestration  issues  on  account  of  debts,  it  may  often 
happen  that  the  sequestration  is  committed  to  the  creditor,  or 
his  nominee ;  in  all  other  cases,  the  bishop  exercises  his  right 
of  nomination  by  selecting  according  to  his  own  judgment 

[["  By  the  existing  law,  the  sequestrator  has  no  power  to 
compound  for  tithes ;  and  his  right  of  action  for  the  recovery 
of  the  profits  of  the  benefice  is  most  inconveniently  restricted." 
DQrinc  (he  When  a  living  becomes  void  by  the  death  of  an  incumbent. 
Benefice.^  *  or  Otherwise,  the  ordinary  is  to  send  out  his  sequestration,  to 
have  the  cure  supplied,  and  to  preserve  the  profits  (after  the 
expenses  deducted)  for  the  use  of  the  successor  (/). 


(j)  [The  origin  of  this  term  is  de- 
rived from  the  Roman  law:  "  Se- 
quester dicitur  apud  quern  plures 
eandem  rem  de  qu&  controversia  est, 
deposuenmt.  Dictus  ab  eo  quod 
recurrenti  aut  quasi  sequent!  eos  qui 
contendunt,  committilur."  (Dig.  de 
Verb,  signif.  1.  110.)  It  was  much 
disputed  by  the  earlier  canonists 
whether  the  sequestrator  had  not  a 
right  to  present  to  the  benefice ;  bat  the 


negative  is  now  universally  adopted. 
See  for  a  clear  exposition  of  tbe  canon 
law  on  this  subject  the  titles  **  Usu- 
fruit/'  "  Possession,"  «  Sequestre,'*  in 
M.de  Maillane*s  Dict.de  Droit  Canon. 
See  title  SCtayt'l^atioili.  vol  ii.  p.  152, 
and  as  to  charges  by  a  deigyman  on 
hb  benefice,  see  title  ttmefcc— £d.] 

(k)  rPage  52.] 

(0  God.  Append.  14. 
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Sometimes  a  benefice  is  kept  under  sequestration  for  many  where  none 
years  together,  or  wholly ;  namely,  when  it  is  of  so  small  value,  J"  B^JSce. 
that  no  clergyman  fit  to  serve  the  cure  will  be  at  the  charge  of 
taking  it  by  institution.     In  which  case,  the  sequestration  is 
committed  sometimes  to  the  curate  only,  sometimes  to  the 
curate  and  churchwardens  jointly  (m). 

Sometimes  the  fruits  and  profits  of  a  living  which  is  in  con-  Daring  Ssit. 
troversy,  either  by  the  consent  of  parties,  or  the  judge's  autho- 
rity, are  sequestered  and  placed  for  safety,  in  a  third  hand. 
And  thus  where  two  different  titles  are  set  on  foot,  the  rights 
are  carefiilly  preserved,  and  given  to  him  for  whom  the  cause 
is  adjudged  (n). 

And  uie  judge  is  also  wont  to  appoint  some  minister  to  serve 
the  cure,  for  the  time  that  the  controversy  shall  depend ;  and 
to  command  those  to  whom  the  sequestration  is  committed,  to 
allow  such  salary  as  he  shall  assign  out  of  the  profits  of  the 
church  to  the  parson  that  he  orders  to  attend  the  cure  (o). 

Sometimes  for  neglect  of  serving  the  cure,  the  profits  of  the  Nefiect  or 
living  are  to  be  sequestered  (p).  ^■*'' 

[[Sequestrations  issue  in  cases  of  outlawry.  In  cases  of  out-  ootiawry. 
lawry  on  civil  process,  a  writ  of  sequestration  will  issue  on  a 
special  capias  utlagatum,  finding  that  the  defendant  was  pos- 
sessed of  an  ecclesiastical  benefice,  but  of  no  lay  fee  (9).  But 
where  the  sheriff's  return  to  such  a  writ  was  that  the  defendant 
had  no  lay  goods,  nor  any  lay  fee,  but  that  he  was  a  beneficed 
clergyman,  not  stating  the  name  or  situation  of  the  benefice, 
the  court  refused  a  writ  of  sequestration,  but  suggested  a  mo- 
tion for  a  rule  calling  upon  the  sheriff  to  amend  nis  return  (r). 

Sometimes  when  the  nouses  and  chancels  that  the  incumbent  Dihpidatioiif. 
is  bound  to  repair,  are  ruined  and  ready  to  fall,  if  after  due 
admonition  they  shall  delay  to  begin  to  amend  the  same  within 
two  months,  then  the  bishop  of  the  diocese,  that  time  being 
elapsed,  shall  sequester  the  fruits  and  tithes  till  those  defects 
are  amended;  and  though  the  admonition  proceed  from  the  ArcMejieon 
archdeacon,  yet  the  bishop  only  hath  the  power  of  seques-  $l"t?r.**" 
tration  (s). 

Sometimes  upon  the  king's  writ  to  the  bishop  to  satisfy  the  oebu 
debts  to  the  incumbent  (t). 

And  this  is,  where  a  judgment  hath  been  obtained  against  a 
clergyman,  and  upon  a  fieri  facias,  directed  to  the  sheriff  to 
levy  the  debt  and  damages,  he  returns  that  the  defendant  is  a 
clerk  beneficed  having  no  lay  fee.     Whereupon  a  levari  facias 


(m)    Johns.  121.      See  for  this  C.  &  J.  389.] 

tit.  Vatatton.  (r)  IRex  V.  Powell,  1  Mees.  & 

(n)  God.  Append.  14.  Wels.  321 ;  Rex  v.  Armstrong,  3  C, 

(0)  Watson,  c.  30.  M.  &  Roa.  205.] 

(p)  Ibid.  15.  (1)  God.  Append.  14  [viWe  infraA 

Cq)  lln  re  Hind,  1  Tyrw.  347 ;  1  (0  Wats.  c.  30. 
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is  directed  to  the  bishop  to  levy  the  same  of  his  ecclesiastical 
goods,  and  by  virtue  thereof  the  tithes  should  be  sequestered. 

And  in  this  case  the  bishop  may  name  the  sequestrators  him- 
self, or  may  grant  the  sequestration  to  such  persons  as  shall  be 
named  by  the  party  who  obtained  the  writ. 

If  the  sequestration  be  laid  and  executed  before  the  day  of  the 
return  of  the  writ,  the  mean  profits  may  be  taken  by  virtue  of 
the  sequestration,  after  the  writ  is  made  returnable,  otherwise 
not  (ti). 

Stratford.  *'  If  an  appeal  be  made  against  a*  sentence  of 
sequestration,  and  lawfully  prosecuted,  the  party  sequestered 
shall  enjoy  the  profits,  pending  the  appeal  (ar)." 


Case  of 
ArbuchU  v. 
Cowt€UU 


[;iL  Nature  of  Writ. 

[[The  sequestration  (y)  is  a  continuing  execution,  and  the 
sequestrator  must  continue  in  possession  until  the  debt  is  levied, 
and  the  bishop  must  return  not  the  writ  but  the  amount  levied 
from  time  to  time. 

[[The  history  and  nature  of  the  writ  are  very  clearly  stated 
in  Arbuckle  v.  Cowtan  (z).  In  this  case,  as  will  be  seen.  Lord 
Alvanley  observes,  that  the  writ  does  not  confer  possession  on 
the  sequestrator.     The  case  was  as  follows : — 

T"  By  articles  of  agreement  in  writing,  dated  the  17th  day 
of  March,  1785,  between  the  Rev.  Henry  Poole,  clerk,  then 
and  still  being  vicar  of  the  parish  of  Hemhill,  in  the  coimty  of 
Kent,  of  the  one  part,  and  the  above  named  defendant  on  the 
other  part,  it  was  agreed,  that  from  Michaelmas  1784  the  said 
Henry  Poole,  in  consideration  of  the  said  defendant  paying 
him  90/.  a-year,  on  or  before  the  10th  of  December,  and  3m. 
a-year  to  the  curate,  in  two  payments,  viz.  on  the  9th  of  Feb- 
ruary and  the  9th  of  August,  and  one  guinea  to  the  widows  of 
clerg}rmen  in  Kent,  and  17^.  in  part  of  the  tenths  and  the  land- 
tax  and  parochial  rates,  should  invest  the  said  defendant  with 
every  claim  he  had  as  vicar  of  Hemhill  aforesaid  on  the  seve- 
ral occupiers  of  lands,  wood,  fruit,  &c.,  together  with  the 
vicarage  house,  garden,  orchard  and  glebe  Tandi  except  all 
surplice  fees  and  churchyard  dues;  but  with  proviso  that 
necessary  repairs  to  the  vicarage  house,  barn,  stable,  and 
fences  of  the  yard,  and  garden  gates  and  styles  should  be  at 
the  costs  and  charges  of  the  said  Henry  Poole,  as  well  as  any 
land-tax  or  poor's  rates  other  than  what  the  said  vicarage  was 
then  charged  with ;  and  that  the  said  defendant  should  sufier 
one  John  Groombridge,  the  then  tenant  of  the  vicarage  house^ 
to  continue  as  long  as  he  paid  the  yearly  rent  of  8/. ;  and  that 


(u)  3  Bl.  Com.  418. 
{x)  Lind.  104. 


(y)  XManh  v.  Fawcett,  2  H.  BL 
582.] 
{m)  [3  Bos.  &  PulL  322,  326.] 


the  said  agreement  should  continue  until  either  of  the  parties     Arhmki^ 
thereto  should  give  notice  to  the  contrary  three  months  at  least 
before  Michaelmas,  at  which  time  of  the  year  and  no  other  the 
said  agreement  should  cease  and  determine."  By  virtue  of  this 
agreement,  the  defendant,  on  the  17th  day  of  March,  1785, 
aloresaid,  entered  upon  the  said  premises  in' the  said  agree- 
ment mentioned,  and  hath  continued  from  thence  hitherto  to 
hold  and  enjoy  the  same,  under  and  by  virtue  of  the  said 
agreement,  and  hath  duly  performed  the  said  agreement  in  all 
things  therein  contained  on  his  part  to  be  done  up  to  Michael* 
maSf  1797.     On  the  3d  day  of  October,  1797,  the  said  Henry 
Poole,  being  a  prisoner  in  the  custody  of  the  warden  of  his 
miyesty's  prison  of  the  Fleet,  at  the  suit  of  divers  persons,  for 
debts  amounting  in  the  whole  to  a  less  sum  than  1200/.,  and 
being  entitled  to  the  benefit  of  the  act  of  parliament  passed  in 
the  37th  year  of  his  present  majesty's  reign,  intituled,  ^  An  Act 
for  the  relief  of  certain  Insolvent  Debtors,'  he  the  said  Henry 
Poole  was,  on  the  said  3d  day  of  October,  1797,  at  the  general 
quarter  sessions  of  the  peace  for  the  city  of  London,  duly  dis- 
charged from  his  said  imprisonment  by  virtue  of  the  said  act, 
and  did  then  and  there  deliver  in  a  schedule  of  his  real  and 
personal  estate,  according  to  the  directions  of  the  said  act,  in 
which  schedule  the  said  Henry  Poole  did  (amongst  other  par- 
ticulars of  his  estate  and  effects)  insert  the  following  article, 
viz. — '  The  vicarage  of  Hernhill  in  Kent,  the  tithes  of  which 
have  been  paid  to  me  to  Michaelmas,  1796,  which  I  have  ap- 
plied for  the  support  of  myself  and  family.'     By  a  deed-poll, 
dated  the  10th  day  of  February,   1798,  William  Rix,  Esq., 
then  being  clerk  of  the  peace  for  the  city  of  London,  did  by 
virtue  of  the  said  act  assign  and  convey  all  and  singular  the 
estate  and  effects  of  the  said  Henry  Poole  to  the  above-named 
plaintiffi,  in  trust,  for  the  benefit  of  themselves  and  the  rest  of 
tlie  creditors  of  the  said  Henry  Poole.     On  the  11th  of  May, 
1795,  the  said  Henry  Poole  was  directed  by  the  Archbishop 
of  Canterbury  to  augment  the  curate's  salai*y  from  30/.  to  35/. 
a-year,  whereupon  the  said  defendant  was  requested  to  pay  the 
additional  5/.,  and  to  deduct  it  from  the  90/.  annual  rent ;  so 
that  the  net  rent  payable  by  the  said  defendant  from  Michael* 
mas,  1797,  was  85^  a-year  only.     The  question  reserved  for 
the  opinion  of  the  court  was.  Whether  under  the  circumstances 
above  stated  the  plaintifis  were  entitled  to  recover  any,  and 
what,  sum  of  money  from  the  defendant  in  this  action  ?  If  the 
court  should  be  of  opinion  that  the  plaindfl^  were  entitled  to 
recover  any  sum  of  money  from  the  defendant,  a  verdict  to  be 
entered  for  the  plaintiffs  for  that  sum,  subject  to  the  further 
directions  of  the  Court  of  Chancery.     If  on  the  contrarv  the 
court  should  be  opinion  that  the  plainti&  were  not  entitled  to 
recover  any  thing  in  this  action,  then  a  verdict  to  be  entered 
for  the  derondanty  subject  as  aforesaid. 


592  ^tqixt  fitutlon. 

Arhuekie  [["  Lord  Alvanlcy,  C.J.  —  With  respect  to  all  sums  of 
coJian.  money  which  had  jjecome  due  to  the  insolvent  at  the  time 
How  Dcbu  ^^^^  ^®  ^^^^  ^'^^  benefit  of  the  insolvent  act,  it  is  admitted 
may  be  en-  that  the  plaintiffs  are  entitled  to  recover.  Unquestionably 
KciesiMu"'  every  right  and  interest  in  possession,  which  had  vested  in  the 
«  Common  insolvent  previous  to  the  passing  of  the  37th  of  Geo.  3,  c.  1 12., 
was  by  that  act  immediately  transferred  to  the  assignees ;  and 
whatever  action  might  have  been  brought  by  the  insolvent, 
may  be  maintained  by  the  assignees.  So  long  as  the  defend- 
ant continued  in  the  occupation  of  the  vicarage,  he  was  liable 
to  the  payment  of  the  stipulated  sum ;  as  far,  therefore,  as  the 
action  extends  to  the  arrears  which  were  due  at  the  time  when 
the  insolvent  took  the  benefit  of  the  act,  the  claim  of  the 
assignees  may  be  maintained.  Supposing  a  commission  of 
bankrupt  to  extend  to  persons  in  holy  orders,  still  the  question 
will  be.  Whether  the  assignees  under  this  insolvent  act  have 
succeeded  to  the  rights  of  the  insolvent  in  all  the  revenues  of 
the  church  of  which  he  was  vicar?  for  it  is  impossible  to 
contend  that  they  are  entitled  under  the  agreement,  without 
also  contending  that  if  there  had  been  no  agreement  they 
would  have  been  in  the  same  situation  as  the  vicar  himself, 
and  would  have  been  entitled  to  demand  from  the  possessors 
of  the  glebe  lands  and  from  the  terre-tenants  of  the  parish  the 
rent  and  tithes  due  to  the  vicar  of  Hernhill.  In  short,  it  must 
be  argUed,  that  although  the  Insolvent  Act  does  not  expressly 
make  the  assignees  vicars,  yet  that  it  invests  them  with  all  the 
ecclesiastical  rights  of  the  vicar.  It  is  material  to  consider 
how  the  common  law  stood  with  respect  to  the  rights  with 
which  creditors  of  persons  in  holy  orders  and  beneficed  clerks 
were  clothed.  No  one  is  ignorant  that,  at  common  law,  land 
could  not  be  taken  into  the  hands  of  the  creditor  himself;  the 
profits  only  could  be  taken  by  a  writ  of  levari  facias  directed 
to  the  sheriff,  who  was  thereby  empowered  to  levy  the  profits 
arising  from  time  to  time  for  the  benefit  of  the  creditor.  The 
common  law  was  extremely  jealous  of  obtruding  any  new 
tenant  on  the  lord ;  it  did  not  allow,  therefore,  any  possession 
to  be  taken  under  the  levari  facias^  but  only  the  profits  to  be 
levied.  By  the  statute  of  Westm.  2.,  which  gave  the  writ  of 
elegit^  an  alteration  was  introduced  in  this  respect.  By  that 
act  the  creditor  was  permitted  to  make  use  of  a  process  by 
which  he  was  put  into  possession  of  the  land  itself.  At  all 
times,  however,  the  king  was  entitled  to  take  possession  under 
an  extent,  for  the  objection  to  changing  the  tenant  did  not  ap- 
ply to  the  case  of  the  king.  His  right  was  independent  of  tne 
statute  of  Westm.  2. :  but  it  must  not  be  forgotten,  that,  while 
the  common  law  remained  unaltered,  the  king  never  claimed 
any  authority  to  take  possession  of  ecclesiastical  rights  or  dues 
by  the  hands  of  his  own  ministers  the  sherifis.  He  was  always 
obliged  to  have  recourse  to  a  writ  to  the  bishop,  under  which 


the  landd  were  sequestered.    Under  that  writ  possession  was    ^rimMt 
not  given^  but  the  ordinary  was  bound  to  take  care  that  out  of    omiam, 
the  revenues  of  the  church  the  duties  of  the  church  should  be  2^7^  «* 
provided  for.     We  find,  in  2  Inst.  p.  4,  that  Lord  Coke  says,  S^j^J'/^,** 
*  If  a  person  be  bound  in  a  recognizance  in  the  Chancery,  or  .t  c^moo 

in  any  other  court,  &c.,  and  he  pay  not  the  sum  at  the  day,  by  ^i . 

the  common  law,  if  the  person  had  nothing  but  ecclesiastical 
goods,  the  recognizee  could  not  have  had  a  levari  facias  to 
the  sheriff  to  levy  the  same  of  those  goods,  but  the  writ  ought 
to  be  directed  to  the  bishop  of  the  diocese  to  levy  the  same  of 
his  ecclesiastical  goods.'    In  Gilbert  on  executions,  p.  40,  it 
is  said,  *  Elegit  does  not  lie  of  the  glebe  belon^ng  to  the  par- 
sonage or  vicarage,  nor  to  the  churchyard ;  for  these  are  each 
solum  Deo  consecratum ;'  and  for  this  is  cited  Jenkins's  Rep. 
S07,  where  the  same  doctrine  is  laid  down ;  and  also  that  no 
capias  or  fieri  facias  can  issue  against  a  clerk  if  it  appears 
that  he  has  no  lay  fee,  but  only  a  levari  facias  to  the  bishop. 
Jenkins  refers  to  two  cases  from  the  Year-books,  viz.  29  £dw» 
3,  44.  and  21  Edw.  4,  46.     We  have  therefore  complete  au- 
thority for  saying,  that  at  common  law  no  process  ever  issued 
to  a  sheriff  to  levy  on  ecclesiastical  property  the  debt  due  in 
an  action,  and  Gilbert  is  well  warranted  in  saying  that  no 
elegit  lies.     Sir  Wm.  Blackstone,  in  the  third  volume  of  the 
Commentaries,  p.  418,  gives  an  account  of  the  writ  of  seques- 
tration to  the  bishop  of  the  diocese,  which  he  says  is  in  the 
nature  of  a  levari  or  fieri  facias  to  levy  the  debt  and  damages 
de  bonis  ecclesiasticis,  which  are  not  to  be  touched  by  lav 
hands.    The  same  account  is  given  of  the  writ  in  Bum's  EccL 
Law,  tit.  &£qU€0trdtfon«     There  has  been  much  argument 
respecting  the  power  which  a  clergyman  had  over  his  own 
benefice.    It  has  never  been  contended,  however,  that  a  parson 
was  ever  seised  in  fee,  he  had  only  a  qualified  right  in   his 
living,  and  at  common  law  could  make  no  lease  to  bind  his 
successor,  unless  confirmed  by  the  patron  and  ordinary.     In 
the  reigns  of  Henry  the  Eighth,  and  Elizabeth,  several  statutes 
were  passed,  introducing  further  restrictions  with  respect  to 
the  power  of  ecclesiastics  over  their  benefices.     Until  the 
13  Eliz.  c.  20,  they  all  appear  to  have  been  made  for  the 
benefit  of  the  successor :  so  great  was  the  anxiety  of  the  legis- 
lature, however,  to  prevent  ecclesiastics  from  divesting  their 
own  rights,  that  the  statute  of  13  Eliz.  c.  20,  explained  by 
18  Eliz.  ell,  empowers  them  to  take  advantage  of  their  own 
non-residence  to  defeat  leases  made  by  themselves.     Such  has 
been  determined  to  be  the  effect  of  that  statute  in  the  late  case 
of  Froamorton  d.  Fleming  v.  Scott  (a).     It  is  now  clearly 
established  that  the  half  pay  of  an  officer  is  not  assignable, 
and  unauestionably  any  salary  paid  for  the  performance  of  a 
public  duty  ought  not  to  be  perverted  to  other  uses  than  those 

(a)  [2  East,  467.] 
VOL.  III.  Q  a 
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for  which  it  is  intended.  Notwithstanding  the  case  of  Steuari 
V.  Tucker  (J),  in  which  it  was  held  that  the  half  pay  of  an 
officer  was  assignable  in  equity,  it  was  expressly  decided  in 
Flarty  v.  Odium,  that  it  was  not  assignable  at  all,  which 
decision  met  with  general  approbation.  This  doctrine  is  very 
analogous  to  that  which  has  been  adopted  with  respect  to 
ecclesiastics;  the  same  policy  is  applicable  to  both  cases. 
Having  considered  in  what  manner  debts  might  be  enforced 
against  ecclesiastics  at  common  law,  I  will  now  consider  whe- 
ther the  statutes  relative  to  bankrupts  and  insolvents  have 
introduced  any  alteration  in  this  respect.  That  a  private 
creditor  should  be  able  to  avail  himself  of  a  writ  of  sequestra- 
tion for  the  purpose  of  satisfying  his  debt  out  of  the  benefice 
of  a  clergyman,  and  yet  that  where  the  legislature  has  vested 
the  whole  property  of  the  debtor  in  assignees  for  the  benefit  of 
the  creditors  in  general,  those  assignees  should  not  have  any 
power  to  affect  his  benefice,  would  certainly  be  an  anomaly  in 
the  law.  Whether  there  be  any  means  of  obviating  this  ano- 
maly, I  will  not  pretend  to  say.  Lord  Hardwicke,  in  the  case 
ex  parte  Meymotty  abstains  from  laying  down  decisively  in 
what  manner  the  claims  of  the  assignees  upon  such  property 
might  be  made  available.  He  seems,  however,  to  think,  that 
in  a  writ  to  the  bishop,  the  assignees  might  have  the  same 
remedy  as  any  other  creditor.  But  he  never  hints  at  an  idea 
that  they  could  not  take  possession  of  the  benefice  in  the  same 
manner  as  they  might  of  lay  property.  The  only  question  in 
that  case  was,  whether  a  clergyman  could  be  made  a  bankrupt. 
Mr.  Wilbraham,  in  arguing  for  the  negative,  insisted  that  nis 
living  could  not  be  assigned  by  the  commission,  for  that  the 
assignees  must  take  all  or  none ;  and  if  they  took  all,  nothing 
would  be  left  to  provide  for  the  service  of  the  cure.  Liora 
Hardwicke,  who  inclined  to  think  that  a  clergyman  might  be 
a  bankrupt,  after  noticing  this  objection,  and  stating  the  com- 
mon law  rule  with  respect  to  sequestration,  says,  '  I  do  not 
see  (but  I  give  no  opinion),  why  the  same  method  may  not  be 
followed  under  the  commission  of  bankruptcy,  for  it  does  not 
appear  to  me  that  this  would  supersede  the  bishop's  authority.' 
As  a  long  time  has  elapsed  since  this  opinion  was  thrown  out, 
during  which  some  clergymen  must  probably  have  rendered 
themselves  obnoxious  to  commissions  of  bankrupt,  I  desired 
inquiries  to  be  made  respecting  the  mode  of  proceeding 
adopted  under  those  commissions.  '  But  these  inquiries  have 
not  produced  any  instance  in  which  proceedings  against  a 
benefice  have  taken  place.  Nor  shall  I  undertake  to  point 
out  in  what  manner  the  assi^ees  in  this  case  must  proceed. 
But  although  there  may  be  difficulties  in  the  mode  of  proceed- 
ing,  we  are  not  therefore  to  hold  that  the  nature  of  the  property 


{h)  [2B1«.  1137.] 


which  a  clergyman  has  in  his  benefice  is  changed  by  the    ^^^^ 
operation  of  an  insolvent  act,  or  that  the  assignees  under  such     com'tan. 
an  act  will  be  entitled  to  demand  and  receive  ecclesiastical  fn^foreed?'*' 
dues.    The  agreement  in  this  case  is  a  mere  letter  of  attorney  "'^f'^/^^ 
given  by  the  clergyman  to  the  defendant.     If  this  agreement  Sivem  Acti. 
could  be  deemed  a  lease,  it  would  be  void  upon  the  mce  of  it. 
It  would  be  a  lease  on  the  parsonage  house,  with  a  covenant 
that  the  new  tenant  should  occupy :  this  would  be  felo  de  $e. 
Whatever  advantage  misht  be  derived  through  the  intervention 
of  the  ordinary,  I  am  of  opinion  that  by  no  conveyance  of  the' 
party  himself  could  he  divest  himself  of  his  benefice.     The 
same  reasons  which  have  induced  the  common  law  to  prevent 
execution  against  a  benefice  by  the  hands  of  the  king's  civil 
ministers,  may  be  urged  with  equal  force  against  the  action 
now  brought  by  the  assignees.    We  are  therefore  of  opinion* 
that  the  action  is  not  maintainable  so  far  as  it  relates  to  the 
rent  which  has  accrued  subsequent  to  the  assignment  tmder 
the  insolvent  act." 

[[But  imder  the  Insolvent  Debtors'  Act  of  7  Geo.  4,  c.  57,  Under  tb« 
continued  by  1  Will.  4,  c.  38,  and  2  Will.  4,  c.  44,  it  has  been  yeS  DebL' 
held,  that  the  assignee  of  an  incumbent  discharged  under  this  ^^^■ 
act  is  entitled  to  the  balance  of  a  sequestrator's  account  re- 
maining in  the  registry  upon  the  death  of  the  incumbent ;  his 
claim  was  considered  by  ttie  judge  of  the  Consistory  of  London 

E referable  to  that  of  a  builder  who  had  repaired  the  rectory- 
ouse  under  the  directions  of  the  bishop,  and  to  that  of  the 
new  rector  for  dilapidations,  who,  the  court  observed,  could 
only  come  in  like  any  other  creditor.  The  judge,  after  some 
doubt,  held,  that  the  presence  of  a  personal  representative  be- 
fore the  court  was  not  necessary,  the  remaining  money  belonging 
under  the  act  to  the  assignee  (c). 

[[It  seems,  moreover,  that  under  the  7  Geo.  4,  the  assignees 
may,  after  an  adjudication  in  the  Insolvent  Debtors'  Court,  ob« 
tain  a  sequestration  on  petition  of  the  insolvent  (^). — Ed.]] 


III.  Duty  of  Sequestrator. 

It  is  usual  for  the  ecclesiastical  iudge  to  take  bond  of  the  Bond  or  Se^ 
sequestrators,  well  and  truly  to  gather  and  receive  the  tithes,  ^°*^™^**''' 
fruits,  and  other  profits ;  and  to  render  a  just  account  (e). 

And  those  to  whom  the  sequestration  is  committed,  are  to 
cause  the  same  to  be  published  in  the  respective  churches,  in 
the  time  of  divine  service  (/). 

Qlt  was  decided  not  to  be  necessary  that  a  writ  of  seques- 
tration should  be  published  before  the  return  day  of  the  levari 

(0  [Little  Hallingbury,  Essex,  1     Ad.  &K11. 171.] 
Curteia  R.  557.]  (c)  Wats.  c.  30. 

(d)  [Biihop  v.  Hatch,  (Qerk),  1        (/)  Ibid. 
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facias  on  which  it  is  founded,  or  that  a  copy  should  be  fixed  to 
the  church  door  where  that  is  not  the  usual  mode  of  publi- 
cation in  the  diocese  of  the  sequestered  benefice  {g) ;  as  to  the 
publication  of  decrees  of  the  ecclesiastical  courts  under  7  Will,  4 
&  1  Vict.  c.  45,  see  title  PublfC  S2lOr0!)fp  in  this  volume.— 
Ed.] 

It  is  best  and  most  legal  for  the  sequestrators  to  receive  the 
tithes  and  dues  in  kind. 

But  the  sequestrators  cannot  maintain  an  action  for  tithes 
in  their  own  name,  at  the  common  law,  nor  in  any  of  the  king*8 
temporal  courts ;  but  only  in  the  spiritual  court  or  before  the 
justices  of  the  peace  where  they  have  power  by  law  to  take 
cognizance  (A). 

Thus,  in  the  case  of  Berwick  v.  Swanton,  T.,  1692,  it  was 
resolved  in  the  Court  of  Exchequer  that  a  sequestrator  cannot 
bring  a  bill  alone  for  tithes,  because  he  is  but  as  a  bailiff, 
and  accountable  to  the  bishop,  and  hath  no  interest(i). 

After  the  sequestrators  have  performed  the  duty  required, 
the  sequestration  is  to  be  taken  ofi*,  and  application  of  the  pro- 
fits to  be  made  according  to  the  direction  of  the  ordinary. 
And  he  shall  allow  to  them  a  reasonable  sum  out  of  the  profits, 
according  to  the  trouble  they  shall  have  had  in  gathering  the 
tithes.  And  he  is  also  to  allow  for  the  supply  of  the  cure, 
what  shall  be  convenient,  relation  being  had  to  the  charge  and 
to  the  profits,  and  likewise  for  the  maintenance  of  the  incum- 
bent  and  of  his  family  (in  case  where  there  is  an  incumbent),  if 
he  hath  not  otherwise  sufficient  to  maintain  them. 

I^The  sequestrator  is  entitled  to  all  the  future  profits,  but  not 
to  the  amount  of  the  sequestrated  living  {k) ;  so  it  has  been 
held,  that  a  rector  whose  glebe  was  sequestered  was  entitled  to 
a  verdict  in  ejectment  upon  a  demise  laid  before  the  sequestra- 
tion took  effect,  but  he  could  not  have  an  *^  habere  facias  pos- 
sessionem,*' because  he  was  no  longer  entitled  to  possession  (/)• 
— Ed.J 

If  the  sequestrators  refuse  to  deliver  up  their  charge,  they 
shall  be  compelled  thereunto  by  the  ecclesiastical  judge  :  and 
if  they  shall,  being  called  thereunto,  delay  to  give  an  account, 
it  is  usual  for  the  judge  to  deliver  unto  the  party  grieved,  the 
bond  given,  with  a  warrant  of  attorney  to  sue  for  the  penalty 
thereof  to  his  own  use  at  the  common  law  (m). 

Therefore,  if  the  incumbent  is  not  satisfied  with  what  the 
sequestrators  have  done  in  the  execution  of  their  charge,  his 

(g)  IBennelt  v.  Apperley,  6  B.  &        (i)  Bunb.  192. 
C.  630 ;  9  D.  &  R.  673i    As  to  the        (k)  [  Waite  v.  Bishop,  1  C^  M.  &  K. 

efiect  of  such  writs  in  finding  pro-  507 ;  Hex  v.  Armttrongf  2  C,  M.  &  R* 

perty,  see  Giles  V.  Grover,  1  CI.  &  205.] 

Finn.  74—177;  Lucas  y.NockelU,  10        (/)  {Doe  d.  Morgan  v.  Bhick,  3 

Bing.  182.— Ed.]  Camp.  447 ;  6  B.  &  C.  630.] 

(A)  Johns.  122.  (m)  Wate.c.  30. 
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pr6per  remedy  is  by  application  to  the  spiritual  judge ;  aAd  if 
he  shall  think  himself  aggrieved  by  the  determination  of  such 
judge,  he  may  appeal  to  a  superior  jurisdiction.  Sometimes 
a  bill  in  equity  hath  been  brought,  which  yet,  as  it  seemeth, 
ought  not  to  be  brought  against  the  sequestrators  solely,  for 
that  they  are  only  bailiffs  or  receivers,  and  have  no  interest. 
As  in  the  case  of  Jones  v.  Barret,  H.,  1724(n),  on  a  bill  by  the 
vicar  of  West  Dean,  in  the  county  of  Sussex,  against  the  de- 
fendant, who  was  sequestrator,  for  an  account  of  the  profits 
received  during  the  vacation,  it  was  objected  for  the  defendant, 
that  the  bishop  ought  to  have  been  made  a  party,  since  the 
sequestrator  is  accountable  to  him  for  what  he  receives,  and 
the  court  seemed  to  think  the  bishop  should  have  been  a  party, 
but  by  consent,  the  cause  was  referred  to  the  bishop  of  the 
diocese. 

[[In  the  case  of  Hubbard  v.  Beckfordio),  a  decree  had  been  Csm  or 
taken  out  in  the  Consistory  of  London  to  answer  to  a  demand  BlS^i,''' 
of  dilapidations  by  the  rector  of  Shepperton  against  Beckford,  SSI' *5litoM 
the  person  who  had  been  receiving  the  profits  of  the  living  ugainu  Sc 
of  Shepperton  under  a  sequestration  obtained  against  the  late  ''•••*''**®'* 
incumbent  by  virtue  of  the  king's  writ  to  the  bishop  of  the 
diocese.     Lord  Stowell  gave  the  following  judgment : — 

\^'*  This  is  an  allegation  ofiered  on  the  part  of  a  sequestrator, 
who  has  been  appointed  the  receiver  of  the  profits  of  the  living 
of  Shepperton  under  the  king  s  writ,  directed  to  the  bishop,  on 
which  the  sequestration  has  issued.  It  pleads,  that  the  seques- 
trator has  incurred  sundry  charges,  which  he  desires  to  be  per- 
mitted to  stand  in  his  account,  and  to  be  dismissed  upon  paying 
over  the  surplus,  after  the  discharge  of  his  own  debt.  The 
objection  taken  is  not  so  much  to  the  particular  items  of  the 
account,  as  to  the  general  principle.  Some  part  of  the  alle- 
gation is  merely  introductory.  With  respect  to  what  has 
actually  been  done  under  this  sequestration,  it  is  highly  ne- 
cessary that  the  court  should  have  before  it  the  account,  which 
the  sequestrator  is  bound  to  render  to  the  ordinary,  of  what  he 
has  done,  under  the  authority  delegated  to  him.  I  shall  there- 
fore admit  this  allegation  as  to  those  parts,  observing  also  that 
there  ought  to  be  stated  the  date  of  the  first  sequestration,  an 
omission  which  must  be  supplied. 

Q"  It  may  be  proper,  however,  to  say  a  word  on  the  general 
question,  and  with  respect  to  the  points  which  have  been  the 
subject  of  discussion  in  the  argument,  and  which  may  come 
before  the  court  again,  at  the  final  hearing  of  the  cause.  On 
the  general  principle,  I  am  inclined  to  hold,  that  the  seques- 
trator will  be  liable  for  dilapidations.  The  king's  writ  issues 
to  the  bishop  to  levy  a  sum  for  the  discharge  of  the  debt.  This 
writ  has  been  truly  described  as  mandatory  to  the  bishop,  who 

(n)  Bunb.  192.  (o)  [1  Consist.  307.] 
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Hubbard    is,  in  a  general  sense,  only  ministerial.    The  sequestrator  b  a 

Bechford,    kind  of  bailiff  to  the  bishop.    There  is  no  mention  of  any  pur- 

Sfh  wiron    P^^®  ^^^  *^^  payment  of  the  particular  debt :  it  is,  however,  a 

against  s^°'  thing  incident  to,  and  inseparable  from,  the  subject-matter 

queitratort.     jtgelf,  that  thcrc  are  certain  duties  and  expenses  for  which  the 

sequestrator  is  bound  to  provide. 

[["  The  instrument  issued  under  the  authority  of  the  bishop, 
and  contains  a  clause  of  allowance  for  all  necessary  charges, 
and  I  do  not  know  on  what  principle  it  can  be  maintained,  that 
the  repairs  of  the  chancel,  and  of  the  parsonage,  are  not  neces- 
sary charges.  The  clergyman  is,  by  law,  equally  required  to 
provide  such  repairs,  as  well  as  the  performance  of  divine  ser- 
vice, and  he  cannot  exonerate  himself  from  one  of  those  duties 
more  than  from  the  other.  The  creditor  is  the  person  to  whom 
the  sequestration  is  usually  granted ;  but  that  is  only  for  the 
convenience  of  the  proceeding  under  it,  and  by  the  authority 
of  the  bishop.  The  sequestration  might  have  been  granted  to 
the  churchwardens,  or  to  others ;  and  the  creditor  is  to  act,  as 
any  other  person  would  be  bound  to  act  in  that  characteri— he 
is  not  to  give  to  himself  that  preference,  which  a  third  person 
could  not  be  compellable  to  allow. 

\^"  I  throw  out  this  observation,  as  the  substance  of  my 
opinion  on  the  general  question,  when  it  shall  hereafter  be 
brought  fully  before  the  court ;  and  I  am  inclined  to  hold  that 
the  sequestrator  will  be  liable  for  charges  of  this  nature,  as 
inseparable  from  the  benefice  ;  and  that  they  could  not  be  dis- 
joined from  the  duties  of  the  sequestration,  even  by  the  autho- 
rity of  the  bishop,  as  observed  in  argument,  even  if  he  could 
be  supposed  to  have  sanctioned  any  such  pretension.'  " 

\^"  On  a  subsequent  day,  a  further  allegation  was  given  in, 
pleading,  in  substance,  that  since  Mr.  Beckford  had  exhibited, 
on  oath,  the  account  of  the  tithes,  profits  and  emoluments  of 
the  rectory  of  Shepperton,  as  by  him  collected  and  received, 
he  had  expended  the  sum  of  1 12L  upon  the  two  bams,  and  their 
appurtenances,  and  had  caused  them  to  be  effectually  reinstated 
and  repaired.  To  the  admission  of  this  additional  plea  it  was 
objected,  that  it  was  no  answer  to  the  general  demand ;  that 
the  sum,  stated  to  be  expended,  was  more  than  the  estimate  on 
that  part  of  the  premises,  and  had  therefore  been  improvidently 
expended;  that,  as  it  had  been  done  since  the  commencement 
of  these  proceedings,  it  was  an  act  of  the  sequestrator  in  his 
own  wrong,  and  could  not  be  set  against  the  general  demand 
which  had  been  made  upon  him. 

[[*'  The  court  said,  if  I  understand  the  nature  of  this  alle- 
gation, it  means  to  plead,  in  answer  to  the  libel  claiming  742. 
tor  one  part  of  the  dilapidations,  that  Mr.  Beckford  wishes  to 
show  that  he  has  expended  112/.  It  is  quite  impossible  that 
I  should  permit  such  an  averment  in  opposition  to  the  claim 
made  upon  him,  for  that  part  of  the  dilapidations ;  that,  being 
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charged  with  dilapidations^  on  one  item^  to  a  particular  amount, 
he  has  laid  out  more  than  the  sum  required.  It  is  an  irregu- 
larity,  perhaps,  that  he  should  have  done  any  thing  to  the  barns 
since  the  time  of  giving  in  the  libel  in  these  proceedings.  From 
that  time,  the  matter  was  under  the  protection  of  the  court,  and 
perhaps  the  court  would  not  exceed  its  legal  power  if  it  was 
to  refuse  to  take  any  notice  of  such  an  expenditure.  Equity 
may  suggest,  however,  that  he  should  be  entitled  to  some 
allowance,  but  only  to  the  amount  of  the  sum  claimed  in  the 
libel. 

[["The  court  will  therefore  give  him  the  opportunity  of 
pleading  simply,  that  he  has  repaired  the  barns ;  but  it  will  not 
permit  him  to  enter  into  a  specification  of  the  expenditure  be- 
yond the  estimate  of  it  in  the  article  of  the  libel. 

[[The  same  learned  judge  observed  in  Winfieldv.  Watkinsip), 
*^  The  sequestrator  is  bound  to  repair  edifices  belonging  to  the 
benefice.  There  can  be  no  doubt  that  he  may  be  compelled 
to  do  so  by  process  from  the  bishop's  court.  The  repair  of 
the  church  is  as  necessary  a  charge  as  the  supply  of  the  church 
itself.  He  may  therefore  be  compelled  by  the  bishop  and 
churchwardens  to  make  the  repairs."  In  another  case  where 
there  were  conflicting  estimates,  the  tender  of  the  defendant 
was  affirmed  with  costs  by  the  ecclesiastical  court  (q^). 

[[In  another  case  (Camp&W/  r.WhitehecuIf  reported  in  a  note  immcdine 
to  Hubbard  v.  Beckford),  Lord  Stowell  remarked  that,  "  the  J  wJiu" 
court  is  bound  not  to  delay  the  immediate  execution  of  a  writ, 
but  to  give  the  party  all  the  benefit  of  priority." 


[[IV.   Condition  of  Incumbent  whose  Living  is  sequestered. 

[[The  power  and  character  of  the  sequestrator,  and  the  legal  CM«or  Pac% 
status  of  the  incumbent  whose  living  is  sequestrated.  Under-  yiw^'^'J* 
went  much  discussion  in  the  Court  of  Queen  s  Bench  in  a  tered  •mi  ^ 

^^  I*  I 

recent  case  (1839).    The  bishop  had  issued  a  sequestration  to  cante  ^l 
the  vicar,  and  at  the  same  time  licensed  him  as  stipendiary  J*"  act  m 
curate,  assigning  to  him  the  vicarage-house  and  grounds  as  a  Maxutme. 
residence,  directing  the  sequestrator  to  pay  him  ISO/,  a  year. 
The  question  was,  whether  the  vicar  had  then  such  a  posses- 
sion of  his  ecclesiastical  benefice  as  qualified  him  to  act  as  a 
magistrate  under  18  Geo.  3,  c.  20,  which  require  a  freehold 
estate  of  the  clear  yearly  value  of  100/.     It  will  be  seen  by 
the  judgment  why  it  was  held  that  he  was  not  qualified  (r). 
Lora  Denman  delivered  the  opinion  of  the  court  as  follows : 


iiun 


(p)  [2  Phill.  8  J  counsel,  Sir  William  Follett,  forplain- 

{q)  ryorMv.Brir5<rr,3Phill.307.]  tiff,  and  Mr.  Waddington,  for  defen- 

(r)  \Pack  V.  Tarpley  {Clerk),  9  dant,  refer  to  almost  all  the  decided 

Ad.  Sc  JSll.  482.    Toe  'argument  of  cases  on  seguertration. — Ed.] 
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Tarplep. 

Vicar  seqaei- 
ten-d  and 
licensed  as 
Curate  di»- 
qoaliAed 
lu  act  as 
Magistrate. 


Sequestration* 

[[''  This  was  an  action  brought  upon  the  statute  18  Geo.  2» 
c.  20,  for  a  penalty  of  100/.  against  the  defendant  for  acting  as 
a  justice  of  the  peace  without  a  proper  qualification.  By  the 
3rd  section  of  the  act,  the  proof  of  qualification  lies  on  the 
defendant ;  and  that  qualification  is  contained  in  the  1st  sec- 
tion, which  enacts :  [His  lordship  here  read  the  section.]  The 
case  finds  that  the  defendant  is  incumbent  of  a  vicarage  of  the 
annual  value  of  500/. ;  that  a  writ  of  sequestrari  facias  was 
issued  against  him  on  the  8th  April,  1834,  at  the  suit  of  one 
Watkins,  for  2270L  6d, ;  that  the  bishop  issued  a  sequestra* 
tion,  which  was  published  on  the  13th  April,  1834,  and  pos- 
session taken  under  it ;  that  the  sequestrator  has  ever  since 
received  the  rents  and  profits  of  the  vicarage,  but  has  not  ap- 
plied them  to  this,  but  to  a  previous  sequestration,  which  was 
not  given  in  evidence  ;  that  the  bishop,  by  his  licence,  assigned 
to  the  defendant  the  vicarage-house  as  a  residence,  and  the 
sum  of  1^0/.  per  annum  for  serving  the  church  as  stipendiary 
curate,  which  stipend  the  defendant  has  received,  and  has 
resided  in  the  vicarage-house  before  and  since  the  sequestra- 
tion, performing  the  duty ;  and  that  the  vicarage-house  and 
grounds  were  worth  above  100/.  a  year.  It  was  objected,  on 
the  part  of  the  defendant,  that  the  writ  of  sequestrari  facias 
was  not  admissible  in  evidence,  because  the  judgment  roll  in 
JVatkins  v.  Tarpley  contained  no  entry  of  an  award  of  the 
writ;  but  no  authority  was  shown  for  the  necessity  of  such 
entry,  nor  do  we  think  it  at  all  important. 

[^'^  Again,  it  was  objected  that  nothing  was  applied  by  the 
sequestrator  under  this  writ,  and  that  it  was  not  shown  by  any 
legal  evidence  how  the  profits  of  the  vicarage  were  disposed 
of.  The  answer  is,  that  the  sequestrator  is  shown  to  have 
been  in  possession  under  the  writ,  and  to  have  received  the 
profits;  whether  he  has  disposed  of  them  properly  is  imma- 
terial to  the  present  question.  Much  discussion  took  place  as 
to  the  meaning  of  the  words  '  in  possession,*  in  the  first  section 
of  the  act ;  whether  they  are  used  solely  in  contradistinction 
to  the  words  '  in  reversion  or  remainder,'  in  the  latter  part  of 
the  clause,  or  have  reference  to  the  actual  possession  also ;  and 
the  words  '  to  his  own  use  and  benefit,*  were  also  much  com- 
mented on.  But  as  our  decision  turns  upon  the  part  of  the 
clause  relating  to  incumbrances  and  charges,  it  is  not  necessary 
to  give  any  opinion  on  the  other  parts.  The  question  is, 
whether  it  appears  by  the  facts  found,  that  the  defendant  has 
an  estate  for  life  of  the  clear  yearly  value  of  1002.  over  and 
above  what  will  satisfy  and  discharge  all  incumbrances  that 
affect  the  same. 

[["  Now,  whatever  may  be  the  true  construction  of  the  sta* 
tute  of  13  Eliz.  c.  20,  as  to  charges  upon  benefices,  and  what* 
ever  may  be  the  proper  rule  to  be  established  from  the  various 


cases  decided  under  that  act.  we  can  have  no  hesitation  in       P*t^^ 
holding  that  a  sequestration  is  an  incumbrance  that  affects  the     TarpUp, 
defendant's  estate  for  life  in  his  vicarage  within  the  meaning  J^j.^'^^J' 


icar  aeqac*- 


of  the  act  of  parliament.  The  clear  yearly  value  of  100/.  con-  iicen»«i  ■• 
templated  by  the  act,  is  plainly  that  which  comes  into  the  qoaulTed"' 
pocket  of  the  owner  of  the  estate  as  such,  after  all  other  de-  55  *giiiJI,e. 

mands  upon  it  are  satisfied ;  and  we  are  to  see  whether,  upon  

the  facts  stated,  such  clear  yearly  sum  of  100/.  does  come 
into  the  defendant's  pocket  as  vicar.  The  difficulty  in  the  case 
arises  from  his  continuing  to  reside  and  occupy  the  house  and 

f  rounds  which  are  found  to  be  above  the  yearly  value  of  100/. 
f  he  be  in  the  occupation  of  tliem  by  Pight  as  vicar,  notwith- 
standing the  sequestration,  and  could  not  be  put  out  from  them 
or  compelled  to  pay  any  rent  for  them  by  any  proceeding  what- 
ever, it  is  impossible  to  say  that  he  has  not  an  estate  for  life  in 
them,  or  say  that  they  are  affected  by  the  sequestration ;  and  if 
not,  their  value  is  sufficient.  Now,  with  respect  to  the  house, 
it  seems  clear  that  the  defendant  is  in  the  occupation  as  vicar, 
and  that  the  assignment  of  it  to  him  as  a  residence  by  the 
bishop  is  merely  void,  inasmuch  as  the  incumbent  is  bound  to 
reside  notwithstanding  any  sequestration,  and  the  bishop  could 
not  turn  him  out,  nor  change  his  character  from  that  of  vicar 
to  that  of  stipendiary  curate.  But  it  is  not  found  by  the  case 
that  the  house  alone  is  of  the  yearly  value  of  100/. ;  and  as 
the  onus  lies  on  the  defendant,  we  cannot  presume  it  to  be  so. 
The  grounds  and  stipend  must  therefore  be  taken  into  con- 
sideration, and  with  respect  to  them  the  case  is  very  different. 
The  sequestrator  might  undoubtedly  let  the  grounds  as  well  as 
any  other  part  of  the  glebe,  and  raise  a  profit  towards  the  pur- 
poses of  the  writ ;  and  though  they  are  not  so  let,  but  assigned 
to  the  defendant  by  the  bishop,  they,  as  well  as  the  stipend  of 
ISO/,  also  assigned  him  by  the  bishop,  are  by  no  means  en- 
joyed by  him  simply  as  vicar  in  his  own  right  The  amount 
of  the  stipend  seems  to  be  in  the  discretion  of  the  bishop, 
though  probably  that  discretion  would  be  exercised  with  refer- 
ence to  the  salaries  specified  in  the  Stipendiary  Curates  Acts, 
in  which  case  the  stipend  could  not  be  less  in  respect  of  the 
vicarage  in  question  than  120/.(«):  and  though  the  bishop 
cannot  appoint  any  person  to  serve  the  church  either  instead 
of,  or  in  addition  to,  the  vicar  (Oi  and  cannot  by  his  licence 
alter  the  vicar's  character,  and  must  assign  to  him  the  proper 
stipend  out  of  the  profits  of  the  living,  prior  to  any  other  pay- 
ments, yet  we  are  of  opinion  that  the  defendant,  as  regards 
the  grounds  and  stipend,  takes  under  the  bishop,  and  not 
simply  as  vicar,  and  that  his  enjoyment  of  the  grounds  and 
stipend  arises  out  of,  and  is  under,  the  sequestration ;  so  that 

(s)  [See  57  Geo.  3,  c.  9d,  8.  55,    c.  100.] 
56|  repealed  by  statute  1  &2  Vict        (0  [See  1  &  2  Vict.  c.  106,  b.99.] 
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Seqneitra- 
tions  under 
1  &  2  Vict, 
c.  100. 


it  cannot  be  said  in  fact  or  in  law  that  the  defendant  has  an 
estate  of  the  clearly  value  of  100/.  over  and  above  all  incum- 
brances that  affect  the  same.  For  these  reasons  we  are  of 
opinion  that  the  defendant  has  failed  to  establish  his  qualifica- 
tion^ and  our  judgment  must  be  for  the  plaintiff.  Judgment 
for  the  plaintifF(  y)." 

[[The  recent  statute  of  1  &  2  Vict.  c.  106,  empowers  the 
bishop  to  sequester  the  profits  of  an  ecclesiastical  benefice  in 
several  cases,  such  as  of  illegal  trading,  non-residence,  and 
non-insurance  of  the  house  of  residence,  &c.  See,  on  this 
subject,  sections  31,  54,  67,  90,  101,  and  for  the  mode  of  en- 
forcing the  sequestration  and  the  right  of  appeal,  sections  11 1, 
112,  113,  of  this  act,  under  title  TBiZtiihtntt  (z).  Seques- 
trations under  this  statute  are  to  have  priority  over  all  others. 
-Ed.;] 


|beirtnoni»— See  ^uWt  Wiovt'^ip* 
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XHE  sexton,  segaten^  segerstane,  (sacristan  the  keeper  of  the 
holy  things  belonging  to  the  divine  worship,)  seemeth  to  be  the 
same  with  the  ostiarius  in  the  Romish  Church,  and  is  appointed 
by  the  minister  or  others,  and  receiveth  his  salary  according 
to  the  custom  of  each  parish. 

It  hath  been  adjudged  that  a  mandamus  lies  to  restore  a 
sexton ;  though  as  to  this  the  court  at  first  doubted,  because 
he  was  rather  a  servant  to  the  parish  than  an  officer,  or  one 
that  had  a  freehold  in  his  place ;  but  upon  a  certificate  shown 
from  the  minister  and  divers  of  the  parish  that  the  custom  was 
to  choose  a  sexton,  and  that  he  held  it  for  his  life,  and  that  he 
had  Sef.  a  year  of  every  house  within  the  parish,  they  granted 
a  mandamus  directed  to  the  churchwardens  to  restore  him  (6). 

T.,  12  Geo.  1,  Olive  v.  Ingram  (c).  In  assumpsit  for  money 
had  and  received  to  the  plaintiff  *s  use,  a  case  was  made  at  nisi 
prius  for  the  opinion  of  the  court,  that  there  being  a  vacancy 
in  the  ofiice  of  sexton  of  the  parish  of  St.  Botolph  without 
Aldersgate,  in  the  city  of  London,  the  plaintiff  and  Sarah  Bly 
were  candidates ;  and  Sarah  Bly  had  169  indisputable  votes, 
and  40  which  were  given  by  women  who  were  housekeepers 
and  paid  to  the  church  and  poor;  that  the  plaintiff  had  174 
indisputable  votes,  and  22  other  votes  given  by  such  women  as 

(y)  [9  Ad.  &  Ell.  482.]  caaes.— Ed.] 

(s)  [It  will  be  seen  also  under  this        (a)  [See  9ati>i*] 


tide,  that  17  Geo.  3^  c.  53,  f.6,  save        (b)  3  Bac.  Abr.  530. 
the  same  power  in  some  ($f  these        (c;  Str.  1114. 
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aforesaid :  that  Sarah  Bly  was  declared  duly  elected ;  upon 
which  the  plaintiff  brought  a  roandamusj  and  was  sworn  in, 
and  the  defendant  had  received  5s.  belonging  to  the  office. 
In  this  case  two  points  were  made :  Ist,  whether  a  woman  was 
capable  of  being  chosen  sexton ;  and  2ndf  whether  women 
could  vote  in  the  election.  As  to  the  first,  the  court  seemed  women  miy 
to  have  no  difficulty  about  it,  there  having  been  many  cases  ^  sexton*. 
where  offices  of  greater  consequence  have  been  held  by  women, 
and  there  being  many  women  sextons  at  that  time  in  London. 
In  the  second  year  of  Queen  Anne  a  woman  was  appointed 
governor  of  Chelmsford  workhouse ;  Lady  Broughton  was 
keeper  of  the  Gatehouse ;  Lady  Packington  was  the  returning 
officer  for  members  at  Ailesbury.  As  to  the  second  point,  it 
was  shown  that  women  cannot  vote  for  members  of  parliament 
or  coroners,  and  yet  they  have  freehold,  and  contribute  to  all 
public  charges;  and  though  they  vote  in  the  monied  com- 
panies, yet  Uiat  is  by  virtue  of  the  acts  which  give  the  right  to 
all  persons  possessed  of  so  much  stock  ;  that  military  tenures 
never  descended  to  them.  But  the  court  notwithstanding  held, 
that  this  being  an  office  that  did  not  concern  the  public,  or  the 
care  and  inspection  of  the  morals  of  the  parishioners,  there  was 
no  reason  to  exclude  women  who  paid  rates  from  the  privilege 
of  voting ;  they  observed,  here  was  no  usage  of  excluding  them 
stated,  which  perhaps  might  have  altered  the  case  ;  and  that  as 
this  case  was  stated,  the  plaintiff  did  not  appear  to  have  been  duly 
elected,  and  therefore  there  ought  to  be  judgment  against  him. 

[^The  celebrated  Anne,  Countess  of  Pembroke,  Dorset,  and 
Montgomery,  sat  on  the  bench  with  the  judges  at  the  assizes 
at  Appleby  as  hereditary  sheriff  of  Westmoreland. — Ei>.T 

M.,  5  Geo.  1,  The  King  v.  The  Churchwardens  of  Thame  Mandamo. 
in  Oxfordshire  {d).     An  application  was  made  to  the  Court  of  ois!^ 
King  s  Bench  for  a  mandamus  to  restore  John  Williams  to  the 
office  of  sexton.     A  return  was  made  that  he  held  it  at  plea^ 
sure.     The  court  refused  the  mandamus  without  a  certificate 
that  he  was  chosen  for  life. 

[|It  has  been  said,  that  the  common  law  considers  sextons  to  Quo  Far- 
have  a  freehold  in  their  office,  and  has  never  decided  that  a  ^^^^' 
writ  of  auo  warranto  would  not  lie  in  the  case  of  a  sexton  (e). 

[[But  m  the  case  of  the  parish  of  Stoke  Damerel,  Mr.  Justice 
Patteson  said,  "  I  am  confident  that  the  question "  (i.  e.  the 
right  to  elect  a  sexton),  *'  cannot  be  tried  on  a  quo  warranto ; 
the  course  is  to  grant  a  mandamus  for  the  election.'*  The  same 
learned  judge  observed,  that  the  general  right  to  elect  the 
sexton  was  in  the  rector.     See  this  case  at  length  under  title 

(d)  Str.  115.  5  Ad.  &  £11.  584  ;   Stokei  v.  LewU, 

(e)  [See  2  Roll.  Abr.  234  ;I/e'scaie,  IT.  R.20;  case  of  sexton  chosen 
1  Ventr.  153 ;  Rejc  v.  ChurchtPordens    by  two  parishes. — Ed.] 

qf  St.  James* Sf  Taunton,  1  Cowp.413  ; 
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^^VlSi^y  p.  81  in  this  volume.     The  Church  Building  Acts 
contain  the  following  provisions  as  to  sexton : — 
59  Geo.  3,       [[By  59  Geo.  3,  c.  134,  s.  6,  commissioners  may  unite  parts 
c.  134.     of  contiguous  parishes  and  extra-parochial  places  into  separate 
districts  for  ecclesiastical  purposes,  and  make  loans  for  building 
chapels  for  the  use   of  such   districts,   and  constitute  such 
Pew  Rents,     district  Consolidated  chapelries  ;  ''  and  the  pew  rents  in  such 
chapel  shall  be  fixed^  and  salaries  to  the  minister  and  clerk 
assigned  therefrom,  in  such  manner  as  is  directed  in  the  said 
SB  0.3.  C.45.  recited  act  or  in  this  act  concerning  pew  rents  and  salaries  in 
Fees  and        Separate  or  district  parishes ;  and  all  fees  and  offerings  which 
Offerine*.       may  arise  and  accrue  within  such  chapelry,  according  to  such 
table  of  fees  as  the  commissioners  shall  make,  with  the  appro- 
bation of  the  bishop,  may  be  demanded,  received^  sued  for, 
prosecuted  and  recovered  by  the  spiritual  person  having  cure 
of  souls  therein,  and  by  the  clerk  and  sexton  of  such  chapel- 
ries, in  like  manner  as  if  every  such  chapelry  was  a  distinct 
parish." 

Clerks  and  Sect.  10.  "  That  when  any  parish  shall  be  divided  under  the  pro- 

Sextont  or      vlsions  of  the  said  recited  act  or  this  act,  all  fees,  dues,  profits  and 
pZilhmMy     emoluments  belonging  to  the  parish  clerk  or  sexton  respectively  of 
i^cover  their   any  such  parish,  whether  by  prescription,  usage  or  otherwise,  which 
^*''  shall  thereafter  arise  in  any  district  or  division  of  any  parish  divided 

under  the  provisions  of  the  said  recited  act,  shall  belong  to  and  be 
recoverable  by  the  clerks  and  sextons  respectively  of  each  of  the 
divisions  respectively  of  the  parish  to  whicn  they  shall  be  assigned, 
in  like  manner  in  every  respect  and  after  the  same  rate  as  they 
were  before  recoverable  by  tne  clerk  and  sexton  respectively  of  the 
Compenia-  Original  parish ;  and  it  shall  be  lawful  for  the  said  commissioners 
and  Sestonil'  ^^  every  such  case  to  ascertain  and  make  compensation,  in  manner 
directed  by  the  said  recited  act  in  cases  of  compensation  by  reason 
of  loss  of  fees,  for  any  loss  of  fees,  dues,  profits  and  emoluments 
which  any  clerk  or  sexton  may  sustain  by  reason  of  any  such  divi- 
sion."—Ed.] 
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I.  Visitation  of  the  Sick* 

By  canon  76,  when  any  person  is  dangerously  sick  in  any 
parish,  the  minister  or  curate  having  knowledge  thereof  shall 
resort  unto  him  or  her  (if  the  disease  be  not  known  or  probably 
suspected  to  be  infectious),  to  instruct  and  comfort  them  in 
their  distress,  according  to  the  order  of  the  communion  book. 
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if  he  be  no  preacher,  or  if  he  be  a  preacher,  then  as  he  shall 
think  most  needful  and  convenient. 

And  by  the  rubric  before  the  office  for  the  visitation  of  the 
sick,  when  any  person  is  sick  notice  shall  be  given  thereof  to 
the  minister  of  the  parish,  who  shall  go  to  the  sick  person's 
house,  and  use  the  office  there  appointed. 

And  the  minister  shall  examine  the  sick  person  whether  he 
repent  him  truly  of  his  sins,  and  be  in  charity  with  all  the 
world ;  exhorting  him  to  forgive  from  the  bottom  of  his  heart 
all  persons  that  have  offended  him ;  and  if  he  hath  offended 
any  other,  to  ask  them  forgiveness ;  and  where  he  hath  done 
injury  or  wrong  to  any  man,  that  he  make  amends  to  the  utter- 
most of  his  power.  And  if  he  hath  not  before  disposed  of  his 
goods,  let  him  then  be  admonished  to  make  his  will,  and  to 
declare  his  debts,  what  he  oweth  and  what  is  owing  to  him, 
for  the  better  discharge  of  his  conscience  and  the  quietness  of 
his  executors.  But  men  should  often  be  put  in  remembrance 
to  take  order  for  the  settling  of  their  temporal  estates  whilst 
they  are  in  health. 

And  the  minister  should  not  omit  earnestly  to  move  such 
sick  persons  as  are  of  ability  to  be  liberal  to  the  poor. 


II.  Communion  of  the  Sick. 

By  a  constitution  of  Archbishop  Peccham,  the  sacrament  of 
the  eucharist  shall  be  carried  with  due  reverence  to  the  sick, 
the  priest  having  on  at  least  a  surplice  and  stole,  with  a  light 
carried  before  him  in  a  lantern  with  a  bell,  that  the  people  may 
be  excited  with  due  reverence,  who  by  the  minister's  discretion 
shall  be  taught  to  prostrate  themselves,  or  at  least  to  make 
humble  adoration  wheresoever  the  King  of  Glory  shall  happen 
to  be  carried  under  the  cover  of  bread  (/)• 

But  by  the  rubric  of  the  2  Ed.  6,  it  was  ordered  that  there 
shall  be  no  elevation  of  the  host,  or  showing  the  sacrament  to 
the  people. 

By  the  present  rubric  before  the  office  of  the  communion  of 
the  sick  it  is  ordered  as  follows :  '^  Forasmuch  as  all  mortal 
men  be  subject  to  many  sudden  perils,  diseases,  and  sicknesses, 
and  ever  uncertain  what  time  they  shall  depart  out  of  this  life, 
therefore  to  the  intent  they  may  be  always  in  a  readiness  to  die 
whensoever  it  shall  please  Almighty  God  to  call  them,  curates 
shall  diligently  from  time  to  time  (but  especially  in  the  time  of 
pestilence  or  other  infectious  sickness)  exnort  their  parishioners 
to  the  often  receiving  of  the  holy  communion  of  the  body  and 
blood  of  our  Saviour  Christ,  when  it  shall  be  publicly  admi- 
nistered in  the  church ;  that  so  doing  they  may,  in  case  of 
sudden  visitation,  have  the  less  cause  to  be  disquieted  for  lack 

(/)  Lind.  249. 
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of  the  same.  But  if  the  sick  person  be  not  able  to  come  to  the 
churchy  and  yet  is  desirous  to  receive  the  communion  in  his 
house,  then  he  roust  give  timely  notice  to  the  curate,  signifying 
also  how  many  there  are  to  communicate  with  him  (wliich 
shall  be  three  or  two  at  the  least) ;  and  having  a  convenient 
place  in  the  sick  roan's  house,  with  all  things  necessary  so  pre- 
pared that  the  curate  may  reverently  minister^  he  shall  there 
celebrate  the  holy  communion. 

But  if  a  man,  either  by  reason  of  extremity  of  sickness,  or 
for  want  of  warning  in  due  time  to  the  curate,  or  for  lack  of 
company  to  receive  with  him,  or  by  any  other  just  impediment 
do  not  receive  the  sacrament  of  Christ's  body  and  blood,  the 
curate  shall  instruct  him  that  if  he  do  truly  repent  him  of  his 
sins,  and  stedfastly  believe  that  Jesus  Christ  hath  suffered 
death  upon  the  cross  for  him,  and  shed  his  blood  for  his 
redemption,  earnestly  remembering  the  benefits  he  hath 
thereby,  and  giving  him  hearty  thanks  therefore,  he  doth  eat 
and  drink  the  body  and  blood  of  our  Saviour  Christ  profitably 
to  his  soul's  health,  although  he  do  not  receive  the  sacrament 
with  his  mouth. 

In  the  time  of  the  plague,  sweat,  or  other  such  like  con- 
tagious times  of  sickness  or  diseases,  when  none  of  the  parish 
can  be  gotten  to  communicate  with  the  sick  in  their  houses, 
for  fear  of  the  infection,  upon  special  request  of  the  diseased 
the  minister  may  only  communicate  with  him. 


III.  Departing  out  of  this  Life. 

Can.  67.  When  any  is  passing  out  of  this  life  a  bell  shall 
be  tolled,  and  the  minister  shall  not  then  slack  to  do  his  last 
duty.  And  after  the  party's  death  fif  it  so  fall  out)  there  shall 
be  rung  no  more  but  one  short  peal,  and  one  other  before  the 
burial,  and  one  other  after  the  burial. 

And  this  tolling  of  the  bell  seemeth  to  have  been  originally 
founded  on  the  doctrine  of  masses  satisfactory,  or  prayers  for 
the  dead ;  that  every  person  upon  hearing  of  the  bell  should 
apply  himself  to  prayer  for  the  soul  of  the  person  departing  or 
departed  out  of  this  life. 

And  the  alms  usually  given  at  funerals  seemeth  to  have  been 
intended  for  the  like  purpose. 


^tlirtfmnt— See  mifuvai^avhmi^. 
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I.  By  the  Canon  Law. 

SiMONIACUS  is  he  who  maketh  a  corrupt  contract;  and 
simoniacipromotus  is  he  who  is  promoted  upon  such  contract, 
although  he  was  not  privy  to  it  himself. 

[^According  to  the  canon  law,  the  most  general  division  of 
simony  is  into  (^),  1.  Mental;  2.  Conventional;  3.  Real.  The 
first  being  where  the  advantage  stipulated  for  is  future,  tlie 
latter  where  it  precedes  the  appointment  to  the  benefice. 

[[The  following  sketch  of  the  origin  of  simonv  and  of  the 
penalties  incident  to  it  under  the  canon  law,  is  taken  from  Dr. 
Fhillimore*s  learned  judgment  in  the  case  of  The  Dean  of 
York  (A).  '^It  deduced  its  appellation  from  the  rebuke  given 
by  the  Apostle  St.  Peter  to  the  individual  whose  name  it  has 
stamped  with  infamy,  and  rendered  execrable  to  posterity,  for 
his  attempt  to  barter  money  for  spiritual  gifts.  *  Let  thy  money 
perish  with  thee,  because  thou  nast  thought  that  the  gift  of 
God  might  be  purchased  with  money  (t).* 

[[<<  Accordingly,  from  the  very  commencement  of  the  Christian 
era  simony  has  been  stigmatized  as  the  greatest  of  offences, 
denounced  as  such  by  all  the  memorable  councils  of  the  church, 
and  treated  in  the  body  of  the  canon  law  as  a  crime  in  com- 
parison of  which  all  other  crimes  sink  into  insignificance,-;7ro 
nihilo  (BStimanda  sunt. 

[['^  Simony  was  prohibited  in  one  shape  by  the  second  canon 
of  the  Council  of  Chalcedon,  in  another  by  the  third  Council 
of  Lateran  (1 179),  and  by  all  the  expounders  of  the  canon  law 
who  flourished  between  these  periods,  which  I  mention  the 
rather  because  these  councils  and  the  fourth  Council  of  Lateran 
(1215)  have  frequently  been  recognized  by  the  temporal  courts 
as  forming  an  integral  part  of  the  ecclesiastical  laws  of  England. 

[["  It  is  very  true,  that  by  the  Council  of  Chalcedon  the  sale 
of  holy  orders  and  of  inferior  ofiices  is  specified  as  the  ob- 
jects of  condemnation  and  punishment ;  in  the  early  period  of 
Christianity  simony  was  necessarily  limited  to  these  objects — 
the  teachers  of  the  Gospel  were  poor  and  incapable  of  possess- 
es) [Diet,  de  Droit  Canotiique,  legif  anH  VestratotB  Of  tftf  Olnrgs. 
par  Durand  de  MaiUane,  Com.  iv.  p.  see  p.  364  of  this  volume ;  but  the 
503.]  question  of  simony,  as  will  be  seen 

(A)  [This  judgment  was  reversed    below,  was  not  raised  before  the  court, 
by  the  Court  of  Queen's  Bench,  as    — Ed.I 
has  been  seen  under  the  title  ^xx^U       (t)  [See  3  Inst  153.] 
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By  thf.         ^^8  benefices  ;  for  it  was  not  till  a  much  later  period  that  the 
canm  Law.   ChuFch  of  Chrfst  was  admitted  to  have  a  place  in  the  CoUegia 
licita  of  the  empire. 

[["  But  it  by  no  means  follows  that,  because,  by  the  ancient 
canons  of  the  church,  simony  is  more  especially  designated  in 
connection  with  the  purchase  and  sale  of  holy  orders,  whereas 
in  the  canons  of  the  later  ages  little  mention  is  heard  of  this, 
and  they  are  wholly  directed  against  simony  in  the  collation 
and  provision  of  benefices : — that  therefore  the  church  attaches 
a  different  notion  to  simony  now  from  that  which  the  canons 
applied  to  it,  or  thought  the  crime  of  simony  more  odious  then 
than  she  does  at  this  day.  The  view  of  the  ancients  and  mo- 
derns has  been  invariably  the  same,  and  that  the  former  have 
principally  inveighed  against  simony  of  the  one  description, 
the  latter  against  simony  of  the  other  description,  arises  not 
from  any  different  view  taken  by  the  church  as  to  the  nature  of 
the  offence,  but  from  the  change  of  discipline  which  change  of 
times  and  manners  has  rendered  necessary. 

n*;' Semper  enim  ecclesiae  scopus  in  condemnatione  turpis 
criminis  fuit,  ut  omnis  in  electione  ministrorum  ecclesiae  cave- 
retur  venalitas,  nee  in  electione  illorum  munera  sed  merita 
attenderentur.    Quod  ut  obtineretur  prioribus  ecclesiae  saeculis, 

I)raecipud  invigilandum  fiiit  ut  h.  sacris  ordinibus  omnis  vena- 
itas  arceretur :  posterioribus  ver^  temporibus  non  tarn  contra 
simoniacas  ordinationes,  quam  simoniacas  beneficiorum  provi- 
siones  agendum  fuit:  utpote  quod  jam  priores  rarse— posteriores 
verd  frequentiores,  nee  minus  pemiciosas,  evasissent  ob  mutatam 
lapsu  temporis  disciplinam.' 

[^''Alexander  II.,  who  occupied  the  papal  chair  in  the  middle 
of  the  eleventh  century,  applied  the  provisions  of  the  second 
canon  of  the  Council  of  Chalcedon  to  those  who  trafficked  in 
the  purchase  and  sale  of  benefices,  and  his  epistle  to  the  clergy 
and  people  of  Lucca  is  to  be  found  in  the  body  of  the  canon 
law  in  the  Epistles  of  Gratian  {k). 

^*  *  Si  quis  divinorum  praeceptorum  et  animarum  salutis  im- 
memor,  beneficium  ecclesiae  iniqusi  cupiditate  ductus  vendere 
vel  emere  temerario  ausu  praesumpserit,  sicut  in  Chalcedonensi 
Consilio  definitum  est,  gradfis  sui  periculo,  eum  subjacere  de- 
cemimus,  nee  ministrare  possit  ecclesise  quam  pecunia  venalem 
fieri  concupivit.' 

[["  Coelestus  II.,  who  was  pope  in  the  twelfth  century,  lays 
down  the  law  in  these  words :  *  Si  quis  in  ecclesi&  ordina- 
tionem  vel  promotionem  per  pecuniam  acquisiverit,  acquisit^ 
prorsus  careat  dignitate.' 

[["  And  in  the  Extravagantes  (Z)  we  find :  *  Qui  dignitates 
ecclesiasticas  simoniacd  acquisiverit — illis  sit  ipso  jure  privatus 
et  in  futurum  inhabilis  ad  eas  et  quamvis  alias  obtinendas.' 

{k)  [X.  Causae  1,  qu.  3,  c.  9.]  (/)  [Extr.  PauK  2.] 
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[[''And  again:    'Qui  quomodolibet  simoniam  commiserit     Bptke 
dando  vel  recipiendo  ordines  vel  beneficiorum  prsesentationes  ^^''"^^'^' 
excommunicatus  habeatur.' 

[["  The  eighth  article  of  the  third  (m)  Council  of  Lateran  for- 
bids even  the  gift  or  promise  of  the  next  presentation  to  any 
ecclesiastical  benefice.  It  is  headed  thus :  '  Ne  ecclesiastica 
beneficia  alicui  promittantur  antequam  vacent'  And  then 
proceeds  to  enact:  'Nulla  ecclesiastica  ministeria  seu  etiam 
beneficia,  vel  ecclesiae,  alicui  tribuantur  seu  promittantur  ante- 
quam vacent.'  Words  express  against  any  promise  whatsoever 
connected  with  the  expectation  of  a  vacancy. 

C"  The  third  (n)  title  of  the  fifth  book  of  the  Decretals  is  de- 
voted to  the  subject  of  simony.  The  commentator  in  the  gloss 
introduces  the  subject  by  stating,  that  having  dealt  with  accusers 
and  calumniators,  it  remains  to  look  at  the  crimes  with  which 
persons  may  be  charged,  amongst  which  simony  obtains  the 
lirst  place.  The  first  chapter  is  headed,  '  De  simonili,  et  ne 
aliquid  pro  spiritualibus  exigatur  vel  promittatur.* 

Q"  And  Lancelottus,  the  most  concise  and  perspicuous  of 
commentators,  in  discussing  the  text,  gives  this  definition: 
'  Simonia  nihil  aliud  est  quam  studiosa  voluntas  sive  cupiditas 
emendi  vel  vendendi  spiritualia  vel  spiritualibus  annexa(o).' 

[["  And  again :  '  Contrahitur  ergo  simonia  cum  quis  sacra 
quodammodo  in  commercium  deducit.'  And  in  another  pas- 
sage :  '  Simonia  est  dare  pecuniam  pro  vicariatu  vel  alia  ad- 
ministratione  rerum  spiritualium.' 

[["  The  principles  which  have  governed  these  decisions  of 
the  Catholic  Church  (I  mean  the  Church  of  Christ)  have  always 
been  '  Gratis  accepistis,  gratis  date.'  And  the  only  point  to 
be  ascertained  has  been  '  num  quovis  modo  per  temporalia  ad 
canonicatum  perveniatur,  id  solum  sufficere  judicans  ut  non 
gratis  et  per  consequens  simoniace  pervenire  censeatur.'  And 
agfun :  '  Impudentissimum  proinde  prsetextum  detestamur,  qui 
de  solo  proventu  reque  temporarift  canonicatus  se  pacisci,  cum 
ea  spiritualia  tarn  arcto  sit  annexa  vinculo  ut  non  magis  ab  ea 
develli  queat  quam  in  homine  vivo  manente  corpus  a  sua  anim&.' 

[["  It  is  clear  that  the  purchase  or  sale  of  the  reversion  of  a 
benefice — for  whether  a  benefice  or  a  dignity  is  immaterial — 
was  simoniacal ;  because,  to  use  the  language  of  an  eminent 
canonist,  '  cum  enim  execranda  simonia  sit  episcopatum  vendi^ 
similiter  sestimandum  de  ceteris  beneficiis,  quae  veluti  membra 
et  portiones  qusedam  sunt  episcopates.' 

[["  It  may  be  proved,  also,  by  abundant  citations  firom  the 
canon  law,  that  even  the  purchase  of  the  reversion  of  a  bene- 
fice by  a  father,  though  the  son  was  kept  in  ignorance  of  it, 
was  simoniacal  on  the  part  of  the  son  (p). 

(m)  [A.  D.  1 179.]  (o)  rinstit.  Can.  1.  3,  t.  3.1 

(n)  [Corpus  Juris  Canonici,  lib.  5,        (p)  ^An   anecdote  is   related  of 
tit,  3,  c  749.]  Manguin,  Bishop  of  Nismes,  who  ap» 
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Bv  <fte  Z!^  Authorities  upon  this  subject  might  be  multiplied  ad  in- 

^^*^^'^'  Jimtum;  but  I  would  especially  refer  to  the  Commentaries  of 
Van  Espen  (q)  on  this  head,  which  will  be  fouad  in  his  fieven 
chapters  De  simonid  circa  beneficia,  as  well  on  account  of  the 
deservedly  hi^h  reputation  of  the  author  as  of  the  learned  in- 
dustry with  which  he  has  discussed  and  exhausted  all  that  can 
be  brought  to  bear  on  this  subject.  I  would  refer  also  to  the 
Vetus  et  N(wa  EcclesuB  Disciplina  of  Thomassin  (r). 

[[''  The  question  of  simony,  and  the  opinions  of  the  Gallican 
Church  respecting  it,  are  also  ably  treated  in  the  excellent  and 
useful  work  of  Durand  de  Maillane  (s),  and  in  the  well  known 
Dictionary  of  Denisart(0:  both  the  one  and  the  other  establish 
and  confirm  the  doctrine  which  I  have  laid  down. 

R'^  Throughout  the  whole  body  of  the  canon  law,  whether 
ook  to  the  text  or  to  the  commentators,  the  teclmical  dis- 
tinctions between  immediate  and  reversionary  possession  are 
unknown.  The  prohibition  is  distinct  and  explicit,  and  is  un- 
equivocally opposed  to  all  traffic  of  any  description  c^mcerning 
'  spiritualia,  vel  apiritualibus  annexa.' 

\^*^  No  fact  can  be  better  established  than  that  the  Church  of 
England,  in  her  transition  from  the  errors  of  Popery  to  the 
purer  doctrines  of  the  reformed  religion,  retained  much  of  the 
discipline  of  the  Roman  Catholic  Church,  and  above  all,  that 
she  retained  inviolate  all  the  laws  which  had  been  ao  lo^g 
inculcated  by  the  Gregorian  Code  and  the  canonical  jurists 
against  simony.  Simony  abounded  in  the  middle  ages,  and 
laws  were  accumulated  on  laws  to  repress  and  coerce  it ;  hap- 
-pily  with  us  the  crime  has  been  less  prevalent :  but  still  the 
ancient  laws  are  the  same,  they  have  undergone  no  change, 
they  are  still  a  part  and  parcel  of  the  ecclesiastioal  jurisnni- 
dence  of  England.  The  third  Council  of  Lateran  (u)  is  clear 
and  express,  and  this  Council  of  Lateran,  as  well  as  the  fourthC^)^ 
as  embodied  in  our  laws. 

peored  at  the  Conncil  of  Rhehns,  in  yean  of  diflcretion  he  reaigifed  it  idId 

1094,  at  which  Leo  IX.  presided  in  the  hands  of  the  superior  of  the  can- 

pMsrson,  and  confessed  that  his  bishop-  vent     The  chapter  re-ehscted  lum, 

lie  had  been  purchased  for  him  by  his  hut  placed  him  last  in  the  choir :  he 

parents  se  tamen  ignorante,  and  stated  appealed  to  the  pontiff  (Clement  III.) 

that  he  was  ready  to  resign  it  in  the  to  be  reinstated  m  his  cud  place,  wbo 

Itands  of  the  pope  and  counoili  as  he  enjoined  him  to  be  content,  addiag, 

preferred  sorrendering  the  functions  rationt  prima  ncqdionU  nihil  miifagf 

.to  retaining  it  at  the  hazard  of  his  in  ipsA  eccUsUvinicare,'} 
soul,  and  mid  his  crozier  at  the  feet        {g)  [Van  Espen,  Juris  Univ.  Ecdes. 

of  the  pope :  but  as  the  simony  had  pars  2,  tit.  3.] 
been  committed  without  his  privity        (r)  [Thomaflsin,  vol.  iii.  (fid.jBdit.) 

xn*  consent,  he  was  required  to  take  published  at  LeydeUt  I765.J 
his  oath  of  the  fact ;  another  crozier        («)  [Dictionnaire  de  Droit  Can«»- 

was  put  into  his  hands,  and  he  was  nique,  par  Durand  de  MaiUane,  torn, 

reinstated  in  his  episcopal  functions.  iv.  p.  503.] 

[So  when  a  prebendary  discovered        (t)  [Deniaaxt,  vol.  iii«] 
tiiat  his  lather  had  punshaaed  his  stall        (u)  rA.D.  1179.1 
ibr  him  when  in  his  minority,  he  being        (jr)  [ A.D.  1 21 5.  J         ' 
ignorant  of  the  fact,  on  arriving  at 
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[["  Lyndwood  (y),  our  own  canonist^  whose  authoril^  is  un-  camLlw. 
questionable,  lays  it  down  in  his  Provincialsj — under  the  head  ^^ — - 
of  Ne  guit  Ecclesiam  nomine  dotalitatis  transferat,  vel  pro 
pr(8sent€Uione  aliquid  accipiatf — *  Nulli  liceat  ecclesiam  no- 
mine dotalitatis  ad  aliquem  transferrer  vel  pro  praesentatione 
alicujus  personam  pecuniam,  vel  aliauod  aliud  emolumentumi 
pacto  interveniente,  recipere.  Quoa  si  quis  fecerit,  et  in  jure 
convictus  vel  confessus  fuerit,  ipsum,  tarn  regi&  quam  nostr& 
freti  auctoritate,  patronatu  ejusdem  ecclesiae  in  perpetuum 
privari  volumus.' 

[|"  And  Ayliffe  thus  defines  simony : — *  Simony,  according  to 
the  canonists,  is  defined  to  be  a  deliberate  act,  or  a  premeditated 
will  and  desire  of  selling  such  things  as  are  spiritual,  or  of  any 
thine  annexed  unto  spirituals,  by  giving  something  of  a  tem- 
pord  nature  for  the  purchase  tliereof ;  or  in  other  terms  it  is 
defined  to  be  a  commutation  of  a  thing  spiritual  or  annexed 
unto  spirituals,  by  giving  something  that  is  temnoral.' 

\^'*  oy  the  injunctions  (z)  published  successively  by  Edw.  VI. 
in  1547,  and  by  Queen  Elizabeth  in  1559,  it  is  thus  provided: 
'  To  avoid  the  detestable  sin  of  simony,  because  buying  and 
selling  of  benefices  is  execrable  before  God,  therefore  all  such 
persons  as  buy  any  benefices  or  come  to  them  by  firaud  and 
deceit  shall  be  deprived  thereof  and  made  incapable  at  any  time 
after  to  receive  any  spiritual  preferment,  and  such  as  sell  them 
or  by  any  colour  bestow  them  for  their  own  gain  and  profit 
shall  lose  their  right  and  title  to  the  patronage.'  Afterwards 
in  the  Constitutions  and  Canons  Ecclesiastical,  agreed  upon  in 
the  Synod  of  London  in  1603,  and  confirmed  by  the  king's 
authority  under  the  great  seal  of  England  —  canons  not  in  any 
way  binding  on  the  laity,  but  obligatory  on  the  clergy — the 
fortieth  of  these  canons  has  an  essential  and  immediate  bearing 
on  the  point  at  issue.  No  one  who  is  at  all  conversant  with 
the  legal  writings  and  commentaries  of  the  canonists,  can  read 
this  fortieth  canon  without  being  convinced  that  it  is  deeply 
imbued  with  the  soundest  principles  of  the  canon  law  on  the 
subject  of  simony;  and  as  it  is  universally  binding  on  the 
clergy,  and  professes  to  expound  the  discipline  of  the  Church 
of  England  on  this  point,  it  becomes  the  bounden  duty  of  every 
ecclesiastical  jurisdiction,  however  constituted,  to  give  force  to 
the  due  execution  of  this  law  to  the  fullest  effect  (a).'' — Ed.]] 

Langton.  '^  We  strictly  forbid  any  man  to  resign  his  churchy 
and  then  accept  the  vicarage  of  the  same  church  from  his  own 
substitute,  because  in  this  case  some  unlawful  bargain  may  be 
well  suspected ;  and  if  any  shall  presume  to  do  contrary  here- 

(y)  [Lib.  V.  tit.  7.1  31  £liz.  c.  6,  &c.,  post,  616,  that  the 

(i)  [See  also  Reronnatio  Legum,    general  ecclesiastical  law  is  not  affected 

f.  29,  6.1  by  the  statute  law  on  this  subject. — 

(a)  (bean  of  York'i  ca$€,  ^—Se,    £o.] 

pubhahed  1841 .    See  also  section  9  of 

kr2 
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By  the     utito,  the  One  shall  be  deprived  of  his  vicarage^  and  the  other 
aiMu     v^  ^^  j^jg  parsonage  (A)." 

It  may  seem  strange  that  any  one  should  choose  to  be  vicar 
rather  than  rector ;  but  as  there  might  in  some  particular  cases 
be  other  reasons  for  it,  so  there  was  one  very  apparent  reason, 
viz.  that  the  Lateran  council  under  Innocent  III.  nad  forbidden 
the  holding  two  churches,  that  is,  two  rectories,  but  not  two 
vicarages,  or  a  rectory  and  a  vicarage.  For  though  the  Lateran 
canon  against  pluralities  was  not  yet  put  in  execution  here,  yet 
the  clergy  were  apprehensive  that  this  would  soon  be  done  (/). 

Wethershead.  "It  shall  not  be  lawful  to  any  man  to  transfer 
a  church  to  another  in  the  name  of  a  portion,  or  take  any  money 
or  covenanted  gain  for  the  presentation  of  any  one :  and  if  any 
should  be  found  guilty  hereof,  by  conviction  or  confession,  we 
do  decree,  by  the  king's  authority  and  our  own,  that  he  shall 
for  ever  be  deprived  of  the  patronage  of  that  church  (»»).'* 

In  the  Name  of  a  Portion.'] — That  is,  as  a  portion  from  a 
father  or  grandfather  to  his  son  or  grandson  (n). 

We  do  decree  by  the  King's  Authority.'] — Lindwood  says  (o), 
that  de  facto  the  king  of  England  hath  cognizance  in  causes 
of  the  right  of  patronage,  which  this  constitution  takes  notice 
of  as  sucn,  although,  he  says,  the  contrary  is  true  by  the  canon 
law. 

Shall  for  ever  be  deprived  of  the  Patronage^  — Which 
seemeth  to  be  intended  during  his  life,  and  not  to  extend  to 
his  heirs  after  him,  so  as  to  punish  them  for  their  father  s  or 
other  ancestor's  crime  {p). 

And  Sir  Simon  Degge  observes  upon  this,  that  a  canon  is 
not  sufHcient  to  deprive  a  man  of  his  freehold  or  inheritance ; 
and  this  canon  (he  says)  was  never  put  in  execution,  or  attempted 
so  to  be,  so  far  as  he  can  find  (7). 

Othobon.  "  Whereas  we  understand  that  it  frequently  hap- 
peneth  that  when  a  presentation  is  to  be  made  to  a  vacant 
church,  he  who  is  to  be  presented  first  maketh  a  bargain  with 
the  patron  for  a  certain  sum  to  be  paid  to  him  yearly  out  of 
the  profits  of  the  church,  and  he  who  hath  made  such  contract 
is  presented  to  the  church,  we,  intending  to  provide  against 
this  act  of  simony  and  detriment  to  the  church,  do  utterly  re- 
voke all  pensions  heretofore  imposed  on  parish  churches,  unless 
they  who  have  or  receive  the  same,  are  warranted  from  the 
beginning  by  lawful  prescription,  or  special  privilege,  or  other 
certain  right  (r). 

Neither  was  this  canon  (saith  Sir  Simon  Degge)  of  better 
effect  than  the  other  as  to  the  making  contracts  void,  which 


{k)  Lind.  107.  (0)  Lind.  281. 

(I)  Johns.  Langt.  {p)  Ibid, 

(m)  Liud.  281 .  \q)  Degge,  p.  1,  e.  5. 

(n)  Johns.  Wethen.  (r)  Athon,  135. 
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were  only  determinable  at  the  common  law,  where  this  canon  ^^^  gj^ 
could  not  be  pleaded  in  bar  (s).  - 

But  there  were  some  general  canons  (he  says)  of  the  church 
of  greater  force,  whereby  a  person  simoniacally  promoted  is 
punished  by  deprivation,  and  a  simoniac  by  deprivation  and 
perpetual  disability,  not  only  as  to  the  church  he  was  presented 
to  upon  a  simoniacal  contract,  but  also  as  to  all  others  (0- 

Simony  is  the  more  odious  (Lord  Coke  says)  because  it  is 
ever  accompanied  with  perjury,  for  the  presentee  is  sworn  to 
commit  no  simony  (u). 

Thus,  by  a  canon  of  Archbishop  Langton,  it  is  ordained  as 
foUowedi :  "  We  do  decree,  that  the  bishop  shall  take  an  oath 
of  him  who  shall  be  presented,  that  for  such  presentation  he 
neither  promised  nor  gave  any  thing  to  the  person  presenting 
him,  nor  made  any  agreement  with  him  for  the  same,  especially 
if  he  who  is  presented  be  probably  suspected  of  the  same  (a:)." 

Bishop,'] — Or  other  ordinary  who  hath  power  to  grant  insti- 
tution (y). 

He  neither  promi8ed,']-'By  word  or  other  stipulation (z). 

iVbr  gave."] — Either  by  exchange  or  recompense,  or  con- 
firmation of  what  had  been  given  before,  or  by  bequest,  or 
remission  (a). 

To  the  Person  presentina  him.] — And  if  he  promise  any 
thing  to  another,  although  it  be  not  to  him  who  hath  the  pre- 
sentation, yet  if  it  be  so  that  he  shall  not  otherwise  have  the 
benefice,  this  also  is  simony  (b). 

And  by  Can.  40,  "  To  avoid  the  detestable  sin  of  simony,  be-  The  oath 
cause  buying  and  selling  of  spiritual  and  ecclesiastical  functions,  ^iy'by*' 
offices,  promotions,  dignities  and  livings  is  execrable  before  c«iion4o. 
God,  therefore  the  archbishop  and  all  and  every  bishop  or  bi- 
shops, or  any  other  person  or  persons  having  authority  to  admit, 
institute,  collate,  instal,  or  to  confirm  the  election  of  any  arch- 
bishop, bishop,  or  other  person  or  persons,  to  any  spiritual  or 
ecclesiastical  function,  dignity,  promotion,  title,  office,  juris- 
diction, place,  or  benefice  with  cure,  or  without  cure,  or  to 
any  ecclesiastical  living  whatsoever,  shall  before  every  such 
admission,  institution,  collation,  installation  or  confirmation  of 
election,  respectively  minister  to  every  person  hereafter  to  be 
admitted,  instituted,  collated,  installed  or  confirmed,  in  or  to 
any  archbishopric,  bishopric,  or  other  spiritual  or  ecclesiastical 
function,  dignity,  promotion,  title,  office,  jurisdiction,  place,  or 
benefice  witn  cure  or  without  cure,  or  in  or  to  any  ecclesiastical 
living  whatsoever,  this  oath  in  manner  and  form  following,  the 
same  to  be  taken  by  every  one  whom  it  concemeth,  in  his  own 
person,  and  not  by  a  proctor : — 

0)  D^c>  P«  1»  C.5.  (y)  Liud.  108. 

(0  Ibid.  See  titles  fllrbototOtt  and  (a)  Ibid. 

Wiptimian.  (a)  Ibid.  109. 

(u)  3  Inst.  156.  (6)  Ibid, 
(x)  Lind.  108. 
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By  the  «  /,  N.  N,f  do  swear,  that  I  have  made  no  nmoniactd  paymeni^  ron- 

Canim  Law.  ^^^^^^  ^y.  pfomue,  directly  or  indirect^,  by  myieif,  or  by  €ny  oiier  to 
my  knowledge  or  with  my  consent,  to  any  person  or  persons  wkatsoettr, 
for  or  concerning  the  procuring  and  obtaining  of  this  ecdesiaaiicai  dt^- 
nity,  place,  preferment,  office,  or  Hotng  [respectively  and  particularly 
naming  the  same,  wliereunto  he  is  to  be  admitted,  institnted,  col- 
lated, installed,  or  confirmed],  nor  will  at  any  time  hereafter  perform 
or  satisfy  any  such  kind  of  payment,  contract  or  promise  made  by  any 
other  without  my  knowledge  or  consent.  So  help  me  God  through  Jesus 
Christ:* 

And  this  oath,  whether  interpreted  by  the  plain  tenour  of  it, 

or  according  to  the  language  of  former  oaths,  or  the  notions  of 

the  catholic  church  concerning  simony,  is  agdnst  a//  promises 

whatsoever  (c). 

The  Oath  Therefore,  though  a  person  comes  not  within  the  statute  of 

mony'and'er    the  31  EHz.  hereafter  following,  by  promising  money ^  reward^ 

abShThtd"*''  ffif^f  profit,  or  benefit,  yet  he  becomes  guilty  of  perjury  if  he 

^'«'''he<^»t*»  takes  this  oath  after  any  promise  of  what  kind  soever  (d). 

Dr.  Watson  queries  whether  the  oath  against  simony  be  not 
abolished  with  the  oath  ex  officio;  but  Mr.  Johnson  says,  he 
may  as  well  query  the  oaths  of  allegiance  and  supremacy,  for 
that  a  clerk  is  no  more  obliged  to  accuse  or  purge  himself  of 
simony  by  the  one,  than  of  rebellion  or  popery  by  the  other  (e). 
Which  latter  opinion  is  agreeable  to  the  general  practice 
and  allowance,  especially  as  the  makers  of  the  statute  which 
repealeth  the  oath  ex  officio,  do  not  seem  to  have  had  any 
thought  or  intention  of  touching  upon  this  oath  against  si- 
mony (/) ;  albeit  the  reason  here  alleged  may  of  itself  perhaps 
not  be  sufficient,  for  the  oaths  of  allegiance  and  supremacy  are 
enjoined  by  statutes  subsequent  to  Siat  which  abolishea  the 
oath  ex  officio. 

Which  statute  abolishing  the  oath  ex  officio  is  as  foUoweth, 
viz.  "  It  shall  not  be  lawful  for  any  archbishop,  bishop,  vicar- 
general,  chancellor,  commissary,  or  any  other  spiritual  or  eccle- 
siastical judge,  officer,  or  minister,  or  any  other  person,  having 
or  exercising  spiritual  or  ecclesiastical  jurisdiction,  to  tender 
or  administer  unto  any  person  whatsoever,  the  oath  usually 
called  the  oath  ex  officio,  or  any  other  oath  whereby  such  per- 
son to  whom  the  same  is  tendered  or  administered,  may  be 
charged  or  compelled  to  confess,  or  accuse,  or  to  purge  him  or 
herself  of  any  criminal  matter  or  thing,  whereby  he  or  she  may 
be  liable  to  censure  or  punishment,  any  thing  in  this  statute,  or 
any  other  law,  custom  or  usage  heretofore  to  the  contrary,  in 
anywise  notwithstanding  {g). 

In  the  case  of  The  King  v.  Lewis  (A),  M.,  4  Geo.  1,  an  in- 
formation was  moved  for  against  a  clergyman  for  perjury  at  his 
admission  to  a  living,  upon  an  affidavit  that  the  presentation 

(c)  Gibs.  802.  (/)  4  Bac.  Abr.  475,  Aoc 

(</)  Ibid.  (g)  13  Car.  2,  c.  13,  a.  4. 

(e)  Wats.  c.  15 ;  JohM.  73.  (A)  Str.  70. 


was  simoniacal.    But  the  court  refused  to  grant  it  1&N  he  had  ^^^ 
been  connoted  of  the  simony.  
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1.  Simony  by  31  Eliz.  c.  6.  ^^  ^^^^ 

By  the  SI  Eliz.  c.  6,  a.4  (i),  ''For  the  avoiding  of  simony  and  si  eiic  c  6. 
corruption  in  presentations,  collations  and  donations  of  and  to 
benefices,  dignities,  prebends,  and  other  livings  and  promotions 
ecclesiastical,  and  in  admissions,  institutions,  and  inductions  to 
the  same.** 

Sect.  5.  **  It  is  enacted,  that  if  any  person  or  persons,  bodies 
politic  and  corporate,  shall  or  do,  for  any  sum  of  money,  reward, 
gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason 
of  any  promise,  agreement,  grant,  bond,  covenant,  or  other 
assurance  of  or  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit  whatsoever,  directly  or  indirectly,  present  or  collate  any 

Krson  to  any  benefice  with  cure  of  souls,  dignity,  prebend,  or 
ing  ecclesiastical,  or  give  or  bestow  the  same  for  or  in  respect 
of  any  such  corrupt  cause  or  consideration,  every  such  pre- 
sentation, collation,  gift  and  bestowing,  and  every  admission, 
institution,  investiture  and  induction  thereupon,  shall  be  utterly 
void,  frustrate,  and  of  none  effect  in  law ;  and  it  shall  be  lawful 
for  the  queen,  her  heirs  and  successors,  to  present,  collate  unto, 
or  give,  or  bestow,  every  such  benefice,  dignitv,  prebend  and 
living  ecclesiastical  for  tnat  one  time  or  turn  only ;  and  all  and 
every  person  or  persons,  bodies  politic  and  corporate,  that  shall 

S've  or  take  any  such  sum  of  money,  reward,  gift,  or  benefit, 
rectly  or  indirectly,  or  that  shall  tate  or  make  any  such  pro- 
mise, grant,  bond,  covenant,  or  other  assurance,  shall  forfeit  and 
lose  the  double  value  of  one  year's  profit  of  every  such  bene- 
fice, dignity,  prebend,  and  living  ecclesiastical ;  and  the  person 
so  corruptly  taking,  procuring,  seeking  or  accepting  any  such 
benefice,  dignity,  prebend,  or  living,  shall  thereupon  and  from 
thenceforth  be  adjudged  a  disabled  person  in  law  to  have  or 
enjoy  the  same  benefice,  dignity,  prebend,  or  living  ecclesi- 
astical (*).'* 

Sect.  6.  "  And  if  any  person  shall  for  any  sum  of  money, 
reward,  gift,  profit,  or  commodity  whatsoever,  directly  or  inai- 
rectly  (other  tnan  for  usual  ^ond  lawful  fees),  or  for  or  by  reason 
of  any  promise,  agreement,  grant,  covenant,  bond  or  other 
assurance  of  or  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit  whatsoever,  directly  or  indirectly,  admit,  institute,  instal, 
induct,  invest  or  place  any  person  in  or  to  any  benefice  with 

(t)  [See  the  remarks  of  Lord  Mans-    mony,  3  Burr.  1514. — Ed.] 
field  and  Wilmot,  J.,  on  the  public        (k)  [See  3  Inst.  153 ;   Smith  v. 
utility  of  the  statutes  forbidding  si-    Shelbourn,  Hob.  165.] 
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siBUx.e.0.  cure  of  souliSy  dignity,  prebend,  or  other  ecclesiastical  Hving, 
every  such  person  so  offending  shall  forfeit  and  lose  the  double 
value  of  one  year's  profit  of  every  such  benefice,  dignity,  pre- 
bend, and  living  ecclesiastical ;  and  thereupon,  immediately 
from  and  after  the  investing,  installation  or  induction  thereof 
had,  the  same  benefice,  dignity,  prebend  and  living  ecclesias- 
tical shall  be  eflsoons  merely  void,  and  the  patron  or  person  to 
whom  the  advo wson,  gift,  presentation  or  collation  shall  by  law 
appertain,  shall  and  may  by  virtue  of  this  act  present  or  collate 
unto,  give  and  dispose  of  the  same  benefice,  dignity,  prebend, 
or  living  ecclesiastical,  in  such  sort  to  all  intents  and  purposes,  as 
if  the  pai'ty  so  admitted,  instituted,  installed,  invested,  inducted, 
or  placed,  had  been  or  were  naturally  dead." 

Sect.  7.  "  Provided,  that  no  title  to  confer  or  present  by  lapse 
shall  accrue  upon  any  avoidance  mentioned  in  tnis  act,  but  after 
six  months  next  afler  notice  given  of  such  avoidance  by  the 
ordinary  to  the  patron." 

Sect.  8.  **  And  if  any  incumbent  of  any  benefice  with  cure  of 
souls  shall  corruptly  resign  (Z)  or  exchange  the  same,  or  cor- 
ruptly take  for  or  in  respect  of  the  resigning  or  exchanging  the 
same,  directly  or  indirectly,  any  pension,  sum  of  money,  or 
benefice  whatsoever,  as  well  the  giver  as  the  taker  of  any  such 
pension,  sum  of  money,  or  other  benefice  corruptly,  shall  lose 
double  the  value  of  the  sum  so  given,  taken,  or  had ;  the  one 
moiety  as  well  thereof,  as  of  the  forfeiture  of  the  double 
value  of  one  year's  profit  before  mentioned,  to  be  to  the  queen, 
and  the  other  to  him  that  will  sue  for  the  same  in  any  of  her 
majesty's  courts  of  record." 
i-hu  Act  Dot  Sect.  9.  "  Provided  always,  that  this  act  or  any  thing  therein 
Puwero/  '  contained,  shall  not  in  any  wise  extend  to  take  away  or  restrain 
Eeei«»iMticai  j^y  punishmcut,  pain  or  penalty  limited,  prescribed  or  inflicted 
by  the  laws  ecclesiastical,  for  any  the  offences  before  in  this  act 
mentioned;  but  that  the  same  shall  remain  in  force,  and  may 
be  put  in  due  execution,  as  it  might  be  before  the  making  of 
this  act ;  this  act  or  any  thing  therein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding." 

Sect.  10.  ''And  moreover,  if  any  person  shall  receive  or  take 
any  money,  fee  or  reward,  or  any  other  profit,  directly  or  indi- 
rectly, or  shall  take  any  promise,  agreement,  covenant,  bond, 
or  other  assurance,  to  receive  or  have  any  money,  fee,  reward, 
or  any  other  profit,  directly  or  indirectly,  either  to  himself  or 
to  any  other  of  his  friends  (all  ordinary  and  lawful  fees  only 
excepted),  for  or  to  procure  the  ordaining  or  making  of  any 
minister  (m),  or  giving  of  any  orders,  or  licence  to  preach,  he 
shall  for  every  such  oTOnce  forfeit  the  sum  of  40/.,  and  the  party 
so  corruptly  ordained  or  made  minister,  or  taking  orders,  shall 
forfeit  the  sum  of  10/. ;  and  if  at  any  time  within  seven  years 
next  after  such  corrupt  entering  into  the  ministry  or  receiving 

(0   lYaung  V.Jones,  £.  T.  1782,        (m)  [See  too  Kircudbright  y,  Kir- 
4  B1.  Com.  62,  cd.  Chr.  n.  8.]  cudbnghi,  8  Ves.  53.] 
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of  orders,  he  shall  accept  or  take  any  benefice,  living,  or  pro*  ai  bii«.  c  g, 
motion  ecclesiastical,  then  immediately  from  and  arar  the  in- 
duction, investing  or  installation  thereof  or  thereunto  had,  the 
same  shall  be  ensoons  merely  void,  and  the  patron  shall  pre- 
sent, collate  unto,  give  and  dispose  of  the  same,  as  if  the  party 
so  inducted,  invested  or  installed  had  been  naturally  dead;  the 
one  moiety  of  all  which  forfeitures  shall  be  to  the  queen,  and 
the  other  to  him  that  will  sue  in  any  of  her  majesty's  courts  of 
record." 

S.  4.  Far  avoiding  of  Simony."] — Almost  all  the  authors  simoByb 
who  have  treated  of  this  subject,  and  even  the  learned  judges  S? AttT^^'' 
in  delivering  their  resolutions  in  cases  of  simony,  have  asserted 
that  there  is  no  word  of  simony  in  this  act ;  and  from  thence  a 
conclusion  had  been  drawn  in  favour  of  the  ecclesiastical  juris- 
diction, that  the  temporal  courts  have  nothing  to  do  with 
simony  as  such,  or  to  define  what  shall  be  deemed  simony  and 
what  not,  but  only  to  take  cognizance  of  the  particular  corrupt 
contracts  therein  specified.  Which  consequence,  although  de- 
ducible  perhaps  from  other  premises,  yet  dotli  not  follow  firom 
the  aforesaid  observation;  for  it  is  plain  here  is  the  word 
simony ;  and  the  mistake  seemeth  to  have  happened  firom  this 
short  preamble  being  inadvertently  printed  at  the  end  of  the 
foregoing  section,  treating  entirely  oi  a  difierent  subject,  so  as 
to  have  been  overlooked  by  the  first  person  who  made  the 
observation,  whom  others  have  followed  without  examination. 

Donations,] — For  the  like  reason  only  (as  it  seemeth),  a 
doubt  was  made  in  the  case  of  Bawderoch  v.  Mackallar  (n), 
M.,  3  Car.,  whether  this  statute  extendeth  to  donatives. 

S.  6.  If  any  Person  or  Persons^ — If  one  who  hath  no 
right,  present  by  usurpation,  and  doth  it  by  reason  of  any 
corrupt  contract  or  agreement,  that  presentation  and  the  induc- 
tion tnereupon  are  hereby  void ;  for  this  statute  extends  to  all 
patrons,  as  well  by  wrong  as  by  right  In  like  manner,  if  when 
a  church  is  void,  the  void  turn  is  purchased,  although  the  grant 
of  a  void  turn,  as  being  a  thing  in  action,  is  of  itself  void,  and 
the  purchasers  presentee  comes  in  quasi  per  usurpationem ; 
yet  because  it  is  by  means  of  a  simoniacal  contract,  it  is  as 
much  simony  as  if  the  grant  had  not  been  void  (o). 

rXhat  the  sale  of  an  advowson  or  of  a  next  presentation,  s«i«  or  next 
the  church  bemg  void,  is  simoniacal,  is  a  confirmed  maxun  of  orAdTowton, 
the  common  law  ( p ).     If  a  benefice  be  sold  while  an  action  JJyT*  ****"' 
is  pending  for  removing  the  clerk  of  a  person  who  has  usurped 
the  right  of  patronage,  and  such  action  be  successful,  the  sale 
is  simoniacal,  for  the  church  was  neter  full  of  the  clerk  of  the 

(r)  Cro.  Car.  330.  Coventry ^  Cro.  Eliz.  61 1 ;  from  which 

Ip)  1  Inst  120;  3  Inst.  153 ;  Cro.  cases  it  would  appear  that  if  a  patron 

Eliz.  789.  sells  the  fee-simple  of  an  advowson 

(p)  [Per  Lord  Hard wicke,  in  Grey  after  the  avoidance,  neither  he  nor 

V.  n€$kethi  Amh.  268 ;  BUhop  of  Lin-  his  vendee  can  have  a  quart  impedit, 

coin  V.  Wolfentan,  1  Bla.  Hep.  490 ;  «-£d.1 

2  Wila.  174;  3  Burr.  1512;  Leak  v. 
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Case  of  Fox 
V.  Bithop  of 
Cfw9ter—De- 
cuion  of  the 
Hoose  of 
Lords,  th«t  as 
long  as  (be 
Incuinbeut  li 
alive,  the 
Sale  of  the 
next  Presen- 
tation to  a 
Layman  is 
valid. 


usurper  (g).  But  it  is  always  now  held,  that  the  sate  of  the 
next  presentation  of  a  living,  the  church  being  full,  is  valid, 
except  where  a  clergyman  is  the  purchaser  (r).  It  was  for- 
merly supposed  that  if  the  incumbent  be  in  a  dying  state,  the 
sale  was  simoniacal  (s) ;  but  the  decision  of  the  House  of 
Lords,  in  the  recent  case  of  Fox  v.  The  Bishop  of  Chester, 
has  established  that  such  sale  is  valid  while  the  incumbent  is 
alive  and  the  church  foil.  Chief  Justice  Best  delivered  the 
opinion  of  their  lordships  (reversing  that  of  the  Court  of  King's 
Bench  (t) )  in  this  important  case  (ii) : 

Q"  My  lords,  the  question  which  your  lordships  have  been 
pleased  to  put  to  the  judges  in  this  case  is,  *  Whetfier,  upon 
the  whole  of  the  matters  stated  or  referred  to  in  the  special 
verdict,  the  right  to  present  to  the  rectory  or  parish  chnrdi  of 
Wilmslow,  upon  the  death  of  the  Reverend  Joseph  Bradshaw, 
was  by  law  vested  in  Edward  Vigor  Fox,  the  plaintiff  in  error/ 
The  judges  who  heard  the  argument  at  your  lordships'  bar  are 
unanimously  of  opinion,  that  upon  the  whole  matters  stated 
or  referred  to  in  the  special  verdict,  the  right  to  present  to  Ac 
rectory  or  parish  church  of  Wilmslow,  upon  the  death  of  tfie 
Reverend  Joseph  Bradshaw,  was  by  law  vested  in  Edward 
Vigor  Fox,  the  plaintiff  in  error. 

L"  The  patronage  of  churches  was  at  first  yielded  by  the 
bishops  to  the  lords  of  manors  who  founded  or  endowed  diem, 
and  annexed  them  to  the  manors  in  which  the  churches  were 
situate.  By  the  grant  of  a  manor,  the  advowson  appendant  to 
it  passes  to  the  grantee ;  many  of  these  advowsons  have  since 
been  severed  from  the  manors  to  which  they  were  appendant 
Although  advowsons,  when  in  gross,  as  these  which  are  sepa- 
rated from  the  manors  to  which  they  belonged  are  called,  are  a 
species  of  spiritual  trusts,  yet  they  have  been  said  by  Lord 
Kenyon  and  other  judges  to  be  trusts  connected  with  interests ; 
and  they  certainly  do  not  lose  the  temporal  character  which 
originally  belonged  to  them,  but  may  be  sold  either  in  per- 
petuity, or  for  the  next  or  any  number  of  avoidances.  If  the 
perpetual  advowson  be  sold  when  the  church  is  void,  the  next 
presentation  will  not  pass  ;  and  if  the  next  avoidance  only  be 
sold  after  the  death  of  the  incumbent,  the  sale  is  altogether 
void.  It  may  be  wise  to  carry  the  restraint  on  the  sale  of  this 
species  of  property  still  further,  and  to  say  the  next  avoidance 
shall  in  no  case  be  sold.  Undoubtedly  much  simony  is  indi- 
rectly committed  by  the  sale  of  next  presentations.  If  it  be 
proper  to  prevent  the  giving  of  money  for  a  presentation,  it 
seems  equally  proper  to^  prevent  the  sale  of  that  which  gives 
the  immediate  right  to  present.     But  the  courts  of  law  nave 

(q)  [Walker  v.  HammenUyy  Skin,  combe  v.  Bishop  of  WincheUerjMoor, 

90.]  916 ;  Smith  ▼.  Sheiboum,  2  W.  Bla. 

(r)  r  Vide  infra.']  1052 ;  19  Via.  Ab.  458.] 

(s)  rCro.  Eliz.  685 ;  Smith  v.  Shel^  (t)  [2  B.  ft  C.  635.] 

6oum,  Hobart,  165 ;  Benedict  Winch-  (u)  [6  Bing.  lUp.  16^22.} 
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never  thought  that  they  were  authorized  to  go  this  length ;  and      r\m 
even  in  cases  where  the  purchaser  of  the  next  presentation    g^  ^ 
seemed  to  bring  a  party  nearer  to  simony  than  in  any  other,  it     ch^^ur, 
was  found  necessary  to  have  the  aid  of  the  legislature  to  pre-  lifcimleit 
▼ent  such  purchases.     A  clergyman  might  buy  a  next  presen-  pj^jjjlfoj' 
tation,  and  present  himself  before  the  passing  of  the  statute  of  to^^yman" 

the  12  Anne,  c.  18.    The  preamble  to  the  second  section  of  ^^^ 

that  statute  states  that '  some  of  the  clergy  have  procured  pre- 
ferments for  themselves  by  buying  ecclesiastical  livings.'  And 
then  the  section  provides,  that  if  any  one  shall  either  directly 
or  indirectly  take  or  procure  the  next  avoidance  for  money, 
reward,  gift,  profit  or  benefit,  or  shall  be  presented  or  collated 
(which  words  limit  the  operation  of  the  act  to  clergymen),  that 
it  shall  be  deemed  simoniacaL 

T"  It  seems  to  me  that  if  the  terms  of  the  statute  of  Eliza- 
beui  could  be  extended  by  equity,  the  case  of  a  clergyman 
buying  a  presentation  with  the  intention  of  presenting  himself 
might  have  been  reached  without  any  other  act  of  parliament. 
If  such  a  case  as  that  were  not  within  the  statute  of  Elizabeth, 
the  case,  on  which  your  lordships  have  desired  our  opinion, 
cannot  be  affected  by  that  statute.  The  church,  in  the  present 
case,  was  full ;  no  clergyman  was  privy  to  the  agreement ;  and 
the  living  was  not  intended  by  the  plaintiff  in  error,  at  the 
time  he  bought  the  presentation,  for  the  clerk  that  he  after- 
wards presented.  But  I  would  observe,  that  persons  have  re- 
coverea  who  appeared  to  be  dying.  The  special  verdict  only 
states  that  the  incumbent,  at  the  time  of  the  sale,  was  afBicted 
with  a  mortal  disease,  so  that  he  was  then  in  extreme  danger 
of  his  life ;  and  his  life  was  thereby  greatly  dispaired  of ;  and 
that  he  was  so  afflicted  with  such  mortal  disease,  and  in  ex- 
treme danger  of  his  life,  and  his  life  was  and  continued  to  be 
greatly  despaired  of  until  his  death,  which  happened  at  half- 
past  eleven  at  night  of  the  day  on  which  the  sale  was  com- 
pleted. Many  who  are  afflicted  with  mortal  diseases,  and  are 
from  such  diseases  thought  to  be  in  imminent  danger  of  dying, 
live  for  a  considerable  time ;  and  the  effect  of  the  diseases  are 
sometimes  so  far  suspended,  that  the  persons  so  afflicted  be- 
come again  capable  of  performing  the  duties  belonging  to  their 
stations  in  life. 

[["  If  this  conveyance  was  void,  it  must  have  been  void  at 
the  time  it  was  executed,  and  would  remain  void  into  whatever 
hands  and  under  whatever  circumstances  the  right  of  presenta- 
tion might  have  passed.  Now,  if  this  incumbent  had  been 
restored  to  apparent  health,  and  the  vendee  had  sold  the  pre- 
sentation to  another  person,  ignorant  of  the  circumstances 
under  which  the  first  sale  was  made,  it  would  be  most  unjust 
to  hold  that  the  second  sale  was  void ;  and  yet  this  would  be 
the  necessary  consequence  of  a  decision  that  the  sale  was 
simcHilacal.  Whikt  the  law  permits  the  next  presentation  of 
livinge  to  be  sold  during  the  lives  of  the  incumbents,  as  long 
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Fas  as  the  incumbent  is  alive  the  sale  is  good.  Every  one  who 
£Uhop  qf  purchases  a  next  presentation  contemplates  the  death  of  the 
Chester,  incumbent.  If  this  contemplation  made  the  sale  void^  no  sale 
fncLmbe"  of  a  next  avoidance  could  be  good.  If  the  death  of  the  in-- 
VnVeDtll\on  ^^'wiew^,  and  the  prospect  of  using  the  presentation,  may  be 
to  uyman  Contemplated,  the  time  when  the  death  is  to  happen  cannot  be 
^-^ material. 

S'^  This  case  has  been  compared  by  the  counsel  for  the  de* 
ant  in  error  to  those  of  contemplation  of  bankruptcy. 
But  a  party  is  not  permitted  to  do  an  act  in  contemplation  of 
bankruptcy  which  is  injurious  to  creditors.  A  transfer  of 
goods  or  payment  of  money  in  contemplation  of  bankruptcy, 
was,  before  the  6  Geo.  4^  void.  By  that  act  such  a  transfer 
or  payment  is  an  act  of  bankruptcyi  because  such  transactions 
ai^e  direct  frauds  on  the  creditors  of  the  bankrupt.  But  the 
death  of  an  incumbent  may  be  contemplated^  and  the  pur- 
chasing of  the  next  avoidance,  in  consequence  of  such  con- 
templation, is  no  fraud  upon  any  one.  The  cases^  therefore, 
have  no  resemblance  to  each  other.  The  making  the  legality 
of  the  transaction  to  depend  on  the  state  of  the  incumbent's 
health  would  give  occasion  to  much  expensive  litigation,  and, 
probably,  to  much  false  swearing,  and  would  keep  churches 
for  a  long  time  void. 

\^"  The  affairs  of  men  are  best  regulated  by  broad  rules, 
such  as  exclude  all  subtle  disputes,  all  doubtful,  unsatisfactory 
inquiries.  It  would  be  difficult  to  establish  a  rule  that  should 
settle  what  degree  of  p'obability  of  the  approachina  death  of 
an  incumbent  should  prevent  the  sale  of  the  avoiaance  of  a 
benefice,  and  more  difficult  to  ascertain  by  evidence  when  an 
incumbent  was  unthin  that  degree.  I  submit  to  your  lordships 
that  the  most  convenient  rule  is  that  which  I  conceive  the  law 
has  already  established,  namely,  that  the  right  to  sell  the  pre^ 
sentation  continues  as  long  as  the  incumbent  is  in  existence. 

\^*'  The  iudgment  of  the  court  below  is,  according  to  the 
words  of  the  chief  justice,  '  founded  on  the  language  of  the 
31  Eliz.  c.  6,  and  the  well-known  principle  of  law,  that  the 
provisions  of  an  act  of  parliament  shall  not  be  evaded  by  shift 
or  contrivance.'  The  words  of  the  fifth  section  of  the  act  are, 
'  If  any  person  shall,  for  any  sum  of  money,  reward,  gift, 
profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of 
any  promise,  agreement,  grant,  bond,  covenant,  or  other  assur- 
ance of  or  for  any  sum  of  money,  reward,  gift,  profit,  or  be- 
nefit whatsoever,  directly  or  indirectly  present  or  collate  any 
person  to  any  benefice,  or  give  or  bestow  the  same  for  or  in 
respect  of  any  such  corrupt  cause  or  consideration.''  This 
clause  applies  only  to  the  person  presenting  to  the  living.  If 
he  has  received  no  reward  or  promise  of  reward,  the  presenta- 
tion is  not  affected  by  the  terms  of  the  act.  The  pkintifiT  in 
error,  who  made  the  presentation^  received  no  reward,  nor  had 
any  expectation  of  reward,  for  making  this  presentation.     I 


agree,  that  if  some  other  person  had  received  a  reward  for  the       fm 
plaintiff  in  error,  and  was  to  account  to  him  for  it, — if  the    si^  ^ 
plaintiff  in  error  was  not  the  real  purchaser  of  the  avoidance,     cheaur. 
but  the  person  presented,  or  some  one  in  his  behalf,  these  and  ^cLmL^* 
many  other  things  might  be  considered  as  frauds  on  the  at;t,  ptJJiBuuon' 
and  have  avoided  the  contract.     But  such  things  should  have  to  uymu 

been  shown  by  the  pleadings,  and  found  by  the  jury%    All  ^^-^ 

that  appears  on  this  record  is,  that  the  plaintiff  in  error  bought 
the  next  avoidance  of  a  living  that  was  full ;  and  that,  without 
any  corrupt  consideration,  he  used  the  right  of  presentation 
which  he  had  purchased.  All  this  he  had  a  right  to  do. 
There  is  no  circumstance  found  that  shows  this  is  a  fraud  on 
the  act,  unless  it  be  a  fraud  on  the  act  to  buy  the  presentation 
to  a  living  which  the  seller  and  buyer  expect  will  soon  become 
vacant.  Presentations  are  bought  and  sold  every  day  with 
this  expectation. 

[["  There  is  no  legal  authority  to  support  the  judgment  of 
the  court,  except  a  short  loose  note  in  Winch's  Reports  of 
Hutton,  saying  what  used  to  be  done  in  Chancery ;  on  the 
other  hand,  the  case  of  Barrett  v.  Glubb  is  directly  opposed 
to  the  judgment  of  the  Court  of  King's  Bench.  It  was  thought 
that  case  had  not  the  weight  of  a  judicial  decision  because  it 
was  not  acted  upon.  But  it  was  acted  upon.  Lord  Bathurst 
decreed  the  conveyance  of  the  advowson  which  included  the* 
next  presentation,  and  gave  the  purchaser  and  his  clerk  their 
costs.  The  seller  must  have  acquiesced  in  this  decision,  or  he 
would  have  prosecuted  his  quare  impedit ;  and  if  the  Common 
Pleas  had  retained  the  opinion  that  they  had  certified  to  the 
chancellor,  he  might  have  carried  it  by  bill  of  exceptions  to 
the  King's  Bench.  When  the  chancellor  decreed  a  convey- 
ance, without  doubt  it  was  such  a  convevance  as  gave  the  pur- 
chaser a  legal  title  from  a  time  before  the  death  of  the  incum* 
bent,  by  making  the  assignment  take  effect  from  the  date  of 
the  contract  to  assign ;  there  was,  therefore,  no  occasion  for 
any  injunction,  as  was  supposed  by  the  King's  Bench.  The 
question,  by  the  conveyance  decreed,  was  fairly  raised  for  an- 
other court  of  law,  if  the  party  had  not  completely  acquiesced 
in  the  judgment  of  the  Common  Pleas,  confirmed  by  that  of 
the  chancellor.  There  are  no  other  cases  in  the  books  which 
bear  much  on  the  question  proposed  to  us  by  your  lordships. 
For  the  reasons  given  in  support  of  the  judges'  answer  to  that 
question  I  only  am  responsible." — Ed.^ 

And  it  is  to  be  observed,  that  the  clause  is  general,  "  If  any 
person  or  persons,"  and  doth  make  no  allowance  in  the  case  of 
father  and  son,  more  than  in  the  case  of  other  persons ;  and 
that,  therefore,  the  notion  that  a  purchase  of  the  next  avoidance 
when  the  incumbent  is  sick  and  ready  to  die,  and  the  son's 
privity  to  that  purchase,  is  less  simony  in  the  case  of  a  son 
than  it  would  be  in  the  case  of  any  other  person,  hath  no 
foundation  in  the  act.    Neither  is  the  reason,  that  a  father  i» 
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bound  by  nature  to  provide  for  his  son,  good  to  the  aforesaid 
purpose ;  for  a  man  is  bound  by  nature  also  to  provide  for  him- 
selfy  and  so  might  as  well  purchase  for  himself  (or). 

So  if  a  father,  in  consideration  of  a  clerk's  marrying  his 
daughter,  doth  covenant  with  the  clerk's  father,  that  he  will 
procure  the  clerk  to  be  presented,  admitted,  instituted,  and  in- 
ducted into  such  a  church  upon  the  next  avoidance  thereof; 
this  is  a  simoniacal  contract  (y);  otherwise,  if  the  covenant  is 
independent  of  the  consideration  (z). 

Directly  or  indirectly,] — Simony  may  be  committed^  and 
yet  neither  the  patron  nor  the  incumbent  be  privy  to  it,  or 
knowing  of  it.  Thus  in  a  writ  of  error  to  reverse  a  judgment, 
whereby  the  king  had  recovered  in  a  qtuire  impedit,  upon  a 
title  of  simony,  which  was,  that  a  friend  of  the  patron  had  agreed 
to  give  so  much  money  to  one  (who  was  not  the  patron),  to 
procure  the  said  person  to  be  presented,  who  was  presented 
according  to  that  agreement ;  it  was  assigned  for  error,  that  it 
did  not  appear  that  either  patron  or  parson  were  knowing  of 
this  agreement  But  by  the  court,  the  parson  was  simoniacally 
promoted;  and  a  case  was  mentioned,  where  the  parson  of 
St.  Clement's  was  ousted,  by  reason  that  a  friend  had  given 
money  to  a  page  belonging  to  the  Earl  of  Exeter,  to  endeavour 
to  procure  the  presentation,  and  neither  the  earl  nor  the  parson 
knew  anything  of  it  (a). 


31  Elix.  e.  6. 

CoDitractioii 
of,  >i  to  Re- 
•igaation 
Bondi. 


2,  Resignation  Bonds,  before  and  since  the  9  Geo.  4,  c.  94. 

[[It  has  been  seen  that  the  31  Eliz.  c.  6,  s.  5,  renders  void 
the  presentation  or  collation  to  a  living  for  any  "  bond,  covenant 
or  other  assurance  of  or  for  any  sum  ofmonejf/,  reward,  gift, 
profit,  or  benefit  whatsoever.''^  The  bond  and  assurance  here 
mentioned  is  for  money,  reward,  gift, profit,  or  benefit:  [[for 
instance,  a  promise  of  the  presentee  to  his  patron  to  forbear 
trying  a  suit  for  tithes  (6) ;  so  also  a  covenant  to  marry  a  par- 
ticular person  (c) ;  any  transaction  of  this  kind  constitutes  a 
corrupt  and  simoniacal  bargain,  the  nature  of  which  cannot 
be  altered  by  the  intention  of  the  contracting  party  to  make 
an  innocent  or  praiseworthy  use  of  a  contract  in  its  essence 
illegal  ({/). — Ed/]  But  a  way  was  found  very  early  to  defeat 
the  intention  or  this  act,  by  general  bonds  of  resignation, 
whereby  the  presentee  obliged  himself  to  resign  and  void  the 
benefice,  within  a  certain  time  after  warning  to  be  given  to  him» 
or  else  indefinitely,  whenever  the  patron  should  require  it  (e). 


(jt)  WatB.  c  5;  Gibs.  798;  see  2 
Bla.  Com.  280. 

(y)  Wats.  c.  5 ;  Lilt,  Rep.  177. 

{z)  Byrte  v.  Mannings  Cro.  Car. 
425. 

(a)  Wats.  c.  5;  Rex  v.  Trtttsek  1 
Sidexf .  329 ;  2  Keb.  204 ;  [do.  Elix 
789;  Code's  Digest,  tiUe  Eglise;  1 


Browiil.153;  3Lev.337:  qu^reaUisr 
as  to  advowaons  in  fee,  Btuset  v.  Glubb, 
2  Blac.  R.  1052 ;  Ambler,  2681. 

(6)  IRex  v.  Biihop  of  Oxford,  7 
East,  600.1 

^(ko.  Car.  426;  Pegge,  47.] 
'    ~  &  C  e59j 
799,  800. 


ast,  ouu.j 

(c)  rCio. 

(d)  h  B. 

(e)  Gibs. 


And  these  b<Nids  have  been  allowed  both  in  law  and  equity :  iUsignaUo& 
thus  in  the  case  of  Peele  v.  Tlie  Earl  of  Carlisle,  M.,  6  Geo.  1,  ^'^'' 
in  the  King's  Bench  (/),  in  an  action  of  debt  upon  a  bond^ 
conditioned  to  resign  a  benefice}  the  court  refused  to  let  the 
defendant's  counsel  argue  the  validity  of  such  bonds^  they 
having  been  so  often  established  even  in  a  court  of  equity ; 
and  that  also,  where  the  condition  is  general,  and  not  barely  to 
resign  to  a  particular  person. 

So  M.,  9  Geo.  1,  in  the  Chancery,  Peele  v.  Capel{g).  Capel 
on  presenting  Peele  to  a  living,  took  a  bond  from  him  to  resign 
when  the  patron's  nephew  came  of  age,  for  whom  the  living 
was  designed.    When  the  nephew  was  of  age,  instead  of  re- 

Quiring  a  resignation,  it  was  agreed  between  them  all,  that 
^eele  should  continue  to  hold  the  living,  paying  30/.  a-year  to 
the  nephew.  Peele  makes  the  payment  for  seven  years,  but 
refusing  to  pay  any  more,  the  patron  puts  the  bond  in  suit : 
and  then  Peele  comes  into  this  court  for  an  injunction,  and  to 
have  back  his  30Z.  a-year.  On  hearing,  the  Lord  Chancellor 
granted  the  injunction,  not  (as  he  said)  upon  account  of  any 
defect  in  the  bond  itself,  which  he  held  good,  but  on  account 
of  the  ill  use  that  had  been  made  of  it ;  and  as  to  the  money, 
it  being  paid  upon  a  simoniacal  contract,  he  left  the  plaintiff 
to  go  to  taw  for  it. 

So  in  the  case  o{  Durston  v.  Sandys^  M.,  1686(A),  the  de- 
fendant, upon  his  presenting  the  plaintiff  to  a  parsonage,  took 
a  bond  of  him  to  resign:  which  (as  the  reporter  says)  though 
in  itself  lawful,  yet  the  patron  making  an  ill  use  of  it,  viz.  to 
prevent  the  incumbent  from  demanding  tithes  in  kind,  the  court 
awarded  a  perpetual  injunction  against  the  bond. 

And  in  the  case  of  Hesket  v.  Grey,  in  the  King's  Bench, 
H.,  2S  Geo.  2,  which  was  a  case  out  of  Chancery:  — 
Debt  upon  a  bond.  Upon  oyer  of  the  condition,  it  appeared 
that  the  obligor  had  been  presented  to  the  living  of  Staining 
by  the  obligee,  and  had  agreed  to  deliver  it  up  into  the  hands 
of  the  ordinary,  within  three  months  after  the  expiration  of  five 
years,  at  the  request  of  the  plaintiff,  his  heirs  or  assigns,  or 
upon  proper  notice  in  writing,  so  that  a  new  presentation  might 
be  made.  And  after  this  recital  of  the  agreement,  the  condition 
was,  that  if  the  defendant  did  deliver  up  into  the  hands  of  the 
ordinary  the  said  living,  so  as  that  the  same  might  become 
void,  then  the  obligation  to  be  void.  The  defendant  pleaded, 
that  he  did  offer  to  resign  absolutely  the  living,  and  that  he 
delivered  the  resignation  to  the  ordinary  that  he  might  accept 
the  same,  and  the  plaintiff  make  a  new  presentation,  but  that 
the  ordinary  refused  to  accept  it.  He  pleaded  further,  that 
the  agreement  was  corrupt ;  and  that  the  bond  was  taken  to 
keep  the  defendant  in  awe,  and  therefore  also  corrupt  and  void. 

(/)  Str.  227.  (g)  Str.  634.  {h)  1  Vera.  411. 
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ReaigMtion   Rydcr^  Chief  Justice,  delivered  the  resolution  of  the  court :  The 

iM^t      averring  in  the  plea,  that  the  agreement  was  corrupt,  will  not 

▼.         make  it  so ;  but  it  should  set  forth  what  sort  of  corruption, 

— ?^ —  that  the  court  may  judge  whether  simoniacal  or  not    As  to  the 
point,  whether  a  general  bond  of  resignation  is  good,  we  are 
all  of  opinion  it  is.     It  was  determined  in  the  case  of  Lord 
Carlisle  v.  Peele.      But  every  simoniacal  contract  is  void, 
where  it  is  secured  only  by  promise.     Otherwise  it  is  when  a 
bond  is  given  for  the  performance  of  such  a  contract,  when  the 
condition  does  not  express  the  agreement,  but  is  only  a  condi- 
tion for  payment  of  money,  because  we  cannot  go  out  of  the 
written  condition  to  vacate  the  obligation,  and  also  because  a 
specialty  does  not  want  a  consideration  to  support  it,   as  a 
promise  depending  only  upon  simple  contract  does.     It  has 
been  objected,  that  these  kinds  of  bonds,  when  the  contract 
appears  upon  the  face  of  the  condition  to  be  for  a  general  re* 
signation  upon  request,  are  void:  indeed,  it  does  look  so;  but  the 
law  is  otherwise.    And  as  to  the  other  objection,  we  are  all  of 
opinion  that  the  plea  in  bar  is  bad,  because  it  is  not  averred 
that  the  bishop  has  accepted  this  resignation,  and  for  these 
reasons :    1 .  Because,  without  the  acceptance  of  the  ordinary, 
the  resignation  is  not  complete,  and  the  patron  can  have  no 
Jbenefit  of  such  a  resignation.     S.  Because  the  defendant  has 
undertaken  for  the  acceptance  of  the  bishop,  as  that  is  neces- 
sary to  make  a  complete  resignation,  which  he  has  by  the  con- 
dition of  his  bond  agreed  to  do.     3.  Because  the  plea  does 
not  contain  a  sufficient  excuse  for  the  bishop's  non-acceptance 
of  the  resignation ;  for  the  defendant  has  undertaken  that  the 
bishop  shall  do  it,  or  if  he  does  not  he  will  make  a  satisfaction 
by  paying  money  or  the  like  to  the  partv  who  is  injured 
thereby ;  and  this  is  reasonable,  and  is  the  law  in  such  cases, 
when  the  obligor  undertakes  for  the  act  of  a  stranger.     The 
ordinary  is  a  judicial  officer,  and  is  intrusted  with  a  judicial 
power  to  accept  or  refuse  resignations  as  he  thinks  proper. 
And  judgment  was  given  for  the  plaintiff.   But  it  appearing  that 
the  patron  had  advertised  the  living  to  be  sold,  and  in  treating 
with  a  purchaser  for  it,  that  he  had  declared  he  asked  and 
expected  a  greater  price  for  it,  as  he  could  compel  an  imme- 
diate resignation ;  Lord  Hardwicke,  for  this  reason,  and  as  it 
was  making  a  bad  use  of  the  patron,  granted  an  injunction  to 
restrain  the  patron  from  proceeding  further  upon  the  bond. 

Grey  afterwards  applied  to  the  Court  of  Chancery  for  an 
injunction.  The  proceedings  are  thus  reported  (t):  PluntifF 
Was  presented  to  the  living  of  Steyning  by  the  defendant,  and 
previous  thereto  gave  a  general  bond  of  resignation  after  the 
end  of  six  years,  on  three  months*  request :  action  sued  at  law, 
and  judgment  recovered  on  the  bond.    Bill  by  plsdntiff  for  an 

(t)  Greif  V.  Enheth,  Ambler,  268. 


injunction,  and  inter  alia  for  a  discovery  whether  defendant  ^Jjj*****" 
bad  not  sold  the  advowson  since  the  end  of  the  six  years,  with  — !^!^!ii- 
a  promise  of  procuring  an  immediate  resignation.  Defendant 
demurred  to  the  discovery,  as  tending  to  subject  him  to  the 
penalties  of  the  statute  against  simony.  Lord  Hardwicke,  C. 
was  of  opinion  that  the  sale  of  an  advowson  during  a  vacancy 
is  not  within  the  statute  of  simony  as  sale  of  the  next  pre* 
sentation  is  (A) ;  but  it  is  void  by  the  common  law.  These 
sorts  of  bonds  are  held  good  at  law,  and  so  they  are  in  equity, 
unless  an  ill  use  is  attempted  to  be  made  of  them,  in  which 
case  this  court  will  interfere  (/).  The  question  then  is,  whe- 
ther the  sale  of  his  advowson  under  these  circumstances, 
attended  with  an  immediate  resignation,  is  an  abuse?  It 
seems  to  be  an  evasion  of  the  statute  :  perhaps  if  more  money 
had  been  given  by  reason  of  the  vacancy,  it  might  be  within 
the  statute.  It  desires  discovery ;  and  he  overruled  the  de* 
murrer.  It  was  suggested  in  the  bill,  and  made  a  defence  at 
law,  that  the  bishop  had  refused  to  accept  the  resignation. 
His  lordship  approved  the  conduct  of  the  bishop  in  case  he 
was  informed  the  advowson  was  sold  to  be  attended  with  an 
immediate  resignation.  And  he  also  expressed  himself  of  the 
same  opinion  with  the  judges  in  the  King's  Bench,  that  the 
bishop  s  refusal  to  accept  the  resignation  was  no  excuse  for 
the  incumbent's  not  resigning ;  for  that  he  had  undertaken  to 
resign,  which  implies  both  resignation  and  acceptance,  without 
which  the  resignation  is  not  complete  (m). 

In  the  case  of  The  Bishop  of  London  v.  Lewis  Disney  F/ptehe*$ 
Ffytche,  esquire,  in  the  year  1780,  the  rectory  of  the  parish  ^**' 
church  of  Woodham  Walter  in  Essex,  in  the  diocese  of 
London,  becoming  vacant,  Mr.  Ffytche  presented  his  clerk, 
the  Reverend  John  Eyre,  to  the  bishop  for  institution.  The 
bishop  being  informed  that  the  said  John  Eyre  had  given  his 
patron  a  bond  in  a  large  penalty  to  resign  the  said  rectory  at 
any  time  upon  his  request,  and  the  said  John  Eyre  acknow- 
ledging that  he  had  given  such  a  bond,  the  bishop  refused  to 
institute  him  to  the  living. 

Whereupon  Mr.  Ffytche  brought  a  auare  impedit(n)  against 
the  bishop  in  the  Court  of  Common  Pleas,  and  obtained  judg- 
ment against  him.  Upon  which  the  bishop  appealed  to  the 
Court  of  King's  Bench,  and  that  court  also  gave  judgment  in 
affirmance  of  the  judgment  in  the  Court  of  Common  Pleas. 
Upon  this  the  bishop  appealed  to  the  House  of  Lords ;  where, 

(k)  SeeCro.Eliz.788;  Moore,  914.  bond  as  a  defence  at  law  for  having 

SI)  1  Vem.  411.  refused  him  institution.    To  this  bill 

m)  Lamb*s  case,  5  Co.  the  defendant  demurred ;  Ist,  on  ac- 

(n)  Upon  this  qvare  impedit  the  count  of  the  legality  of  such  bond ; 

bishop  fifed  a  bill  to  discover  whether  2nd,  that  the  discovery  was  imma- 

the  clerk  presented  to  him  by  Mr.  terial;  but  the  demurrer  was  over- 

Ffytche  had  not  given  a  general  bond  ruled.     1  Bro.  96. 
of  resignation,  in  order  to  set  up  that 
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Hes^e°^ation   upon  debate,  the  lords  ordered  several  questions  to  be  put  to 
Ffytche's    the  judgcs ;  who  differing  in  opinion,  they  were  directed  to 

— ^''"^'  deliver  their  opinions  seriatim,  with  their  reasons.  The  Ques- 
tions were  twelve  in  number ;  but  divers  of  them  going  only  to 
matter  of  form,  the  true  substantial  inquiry  was,  whether  an 
agreement  made  between  an  incumbent  and  patron,  whereby 
the  incumbent  undertakes  to  avoid  the  benefice  at  tfie  request 
of  the  patron,  be  not  an  agreement  for  a  benefit  to  the  said 
patron  within  the  statute  of  31  Eliz.,  so  as  by  reason  of  such 
agreement  such  presentation  shall  be  void  ? 

Mr.  Justice  Buller  said  he  had  taken  no  small  pains  to  find 
out  upon  what  principle  all  the  cases  have  gone,  but  it  had  not 
been  with  much  effect ;  for  he  could  not  find  that  the  dififerent 
authorities  upon  this  subject  are  supported  by  that  sense,  by 
that  reason,  or  by  that  principle  which,  if  the  case  were  now 
totally  new,  would  govern  him  in  his  judgment,  or  induce  him 
to  concur  in  those  decisions.  But  the  authorities  are  so  very 
numerous ;  they  have  arisen  at  so  many  different  periods  of 
time  ;  all  the  judges  for  near  two  hundred  years  past  nave  been 
so  uniformly  of  the  same  opinion ;  the  law  has  been  received 
not  only  in  Westminster  Hall,  but  throughout  the  kingdom,  as 
properly  settled ;  and  mankind  have  so  uniformly  acted  upon 
this  idea,  that  it  seemed  to  him  to  be  very  dangerous  to  over* 
turn  or  even  to  shake  those  authorities ;  for  if  policy,  private 
wishes,  or  the  hardships  of  a  case,  were  permitted  to  weieh 
down  judicial  determinations  in  one  instance,  they  might  be 
extended  to  any  other ;  and  the  law,  instead  of  being  a  certain 
rule,  would  be  governed  by  a  discretion  to  be  exercised  without 
rule  in  each  particular  case  which  comes  in  judgment.  The 
bond  in  question  is  a  bond  with  a  condition  to  resign  upon 
request ;  and  it  is  stated  in  the  pleadings  that  it  was  corruptly 
agreed  between  Mr.  Eyre  and  Mr.  Ffytche,  that  Mr.  Ffytche 
should  present  Mr.  Eyre,  and  in  consequence  thereof  Mr* 
Eyre  did  give  this  bond  to  Mr.  Ffytche.  The  question  is, 
whether  such  a  bond  be  corrupt  and  illegal  ?  The  authoritiea 
one  and  all  have  determined  that  such  a  bond  is  good ;  and 
this  hath  been  decided  not  only  in  cases  where  it  might  be 
supposed  that  the  bond  was  given  after  the  presentation,  and 
without  any  previous  agreement,  but  in  cases  where  it  did 
appear  that  the  bond  was  given  before  the  presentation,  and 
that  a  presentation  was  made  in  consideration  of  that  bond. 

Mr.  Baron  Eyre. — "  The  counsel  for  Mr.  Ffytche  rested  the 
whole  argument  upon  the  authority  of  a  series  of  cases,  in 
which  it  was  said  to  have  been  adjudged  that  these  bonds  were 
good  in  law ;  the  House  was  called  upon  stare  super  antiquas 
vias,  and  an  indignation  endeavoured  to  be  raised  against  all 
those  who  should  unsettle  foundations.  But  without  unsettling 
foundations,  he  might  ask,  he  said,  how  the  general  doctrine^ 
extracted  from  this  series  of  cases,  that  a  general  bond  of 


resignation  is  in  itself  not  unlawful,  applies  even  to  prove  diat  ^[j^'JSJI^^ 
the  bond  stated  in  these  pleadings,  under  the  special  circum-    mioZt'c 

stances  of  this  case,  is  not  unlawful  ?    And  he  was  compelled      ^'*^: 

to  go  into  the  inquiry,  because  the  question  upon  these  bonds, 
proposed  by  their  lordships,  was  not  any  question  upon  the 
validity  of  such  bonds  themselves,  but  was  a  question  upon 
their  validity  upon  the  particular  case,  and  under  special 
circumstances  stated  in  these  pleadings.  He  had  looked,  he 
said,  into  most  of  the  cases  tnat  have  been  alluded  to,  and 
found  that  instead  of  deciding  the  question  upon  the  validity 
of  such  a  bond,  given  under  such  circumstances  as  are  dis- 
closed in  these  pleadings,  they  are  express  authorities  to 
prove  that  such  a  question  remains  to  this  hour  open  to  dis- 
cussion. From  the  uniform  language  of  the  cases,  if  you  object 
to  the  validity  of  these  bonds,  you  must  take  the  circumstances 
upon  which  the  objection  is  founded,  that  the  court  may  iudge 
whether  it  is  sufficient.  Therefore,  at  once  to  distinguish  this 
case  from  all  the  cases  cited,  he  believed  he  might  hazard  the 
assertion,  viz.  that  all  the  circumstances  were  stated  for  the 
first  time  upon  this  record.  Laying  these,  therefore,  out  of 
the  case,  the  questions  proposed  to  the  judges  are  by  no  means 
complicated  or  entangled.  The  statute  of  Elizabeth  was  made 
to  enforce  a  very  clear  rule  in  the  ecclesiastical  law,  that  pre- 
sentations ought  to  be  spontaneous.  The  words  of  the  sta- 
tute are  *'  reward,  gift 9  profit ,  or  benefit.'*  Is  the  possession 
of  a  resignation  hona  profit  or  benefit  to  a  patron  ?  In  every 
article  in  which  the  patronage  is  valuable  it  is  marketable,  and 
by  that  the  bond  becomes  instantly  more  valuable  and  more 
marketable.  In  a  word,  he  that  stipulates  for  a  resignation 
bond,  bargains  for  a  sum  of  money,  or  for  that  which  to  him  is 
as  valuable,  or  perhaps  more  valuable  than  that  sum  of  money. 
Either  of  them  is  beneficial  to  him,  both  of  them  therefore 
equally  forbidden  by  the  statute.'* 

Mr.  Justice  Nares. — **  It  may  perhaps  be  difficult  to  point 
out  the  reasons  upon  which  general  bonds  of  resignation  were 
originally  held  good.  Many  reasons  may  be  suggested  | 
among  the  rest  he  mentioned  that  such  a  bond  was  never  con- 
sidered in  a  criminal  point  of  view  where  particular  persons, 
as  the  sons  or  relations  or  particular  friends,  were  intended  to 
be  promoted  upon  a  resignation.  He  would  suppose  that  the 
patron,  at  the  time  he  gave  his  living  to  the  incumbent,  had 
a  great  number  of  children,  one  perhaps  he  intended  to  bring 
up  to  the  church :  they  were  of  that  age  at  that  time,  he  could 
not  tell  which  it  may  be  that  may  live  to  be  old  enough,  or 
if  he  lived,  how  far  his  capacity  might  enable  him  to  take  upon 
him  that  sacred  function ;  and  mere  mav  be  other  things 
to  prevent  it ;  and  therefore  it  is  impossible  to  specify  what 
particular  child  it  should  be  assigned  to.  If  he  has  in  his  eye 
9k  relation  among  others,  he  cannot  perhaps  point  out  that 
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Refigiiattoo  particular  relation.  Or  there  may  be  other  incidents ;  the 
FMM»  incumbent  might  go  and  leave  his  church  for  too  long  a  time, 
^*^'  therefore  resignation  bonds  may  be  considered  as  having  some 
little  foundation  at  the  time  they  were  originally  entered  into. 
But  that  such  bonds  have  been  held  good  appears  from  a 
regular  train  of  cases  in  law  and  equity  for  near  two  hundred 
years.  Founded  on  which  decisions,  which  have  so  totally 
settled  this  point  in  the  temporal  courts,  Sir  Simon  Degge 
takes  notice  that  bonds  of  resignation  had  become  so  frequent 
that  hardly  a  living  was  possessed  without  them,  that  he 
advises  an  application  to  parliament  to  prevent  that  bad  prac- 
tice, and  which  he  believed,  if  it  could  be  effectually  prevented, 
would  be  a  very  desirable  thing." 

The  Bishop  of  Salisbury. — "  The  whole  of  the  quesdon 
rests  ultimately  on  the  statute  of  31  Eliz.  The  interpretation 
given  to  that  statute  by  the  learned  baron  is  consonant  to  the 
best  and  most  dispassionate  opinion  I  am  capable  of  forming ; 
and  which  therefore  I  hold  myself  bound  to  deliver  to  your 
lordships.  It  is  well  known,  my  lords,  that  this  act  was  passed 
with  a  view  of  protecting  the  ecclesiastical  law,  and  of  strength- 
ening its  weakness.  The  ecclesiastical  law,  which  considers 
simony  as  a  crime  of  deep  dye,  could  only  punish  the  cUrieal 
offender.  The  legislature,  perceiving  the  serious  consequences 
of  this  defect,  in  its  wisdom  interposed,  and  inflicted  certain 
penalties  on  the  patron,  the  corrupter  and  partaker  of  the  guilt. 
The  act  is  not  deprivative,  but  accumulative.  It  doth  not 
deprive  the  ecclesiastical  judge  of  his  power.  It  doth  not 
withdraw  the  clerk  from  the  jurisdiction  of  his  ordinary,  nor 
dispense  with  the  oath  against  simony,  to  which  every  presentee 
was  previously  subject.  Its  main  object  was  to  prevent  corrupt 
influence,  interested  motives,  and  gross  abuse  of  his  power  on 
the  part  of  the  patron;  and  to  apply  a  remedy  to  an  evil 
thought  to  be  of  the  most  dangerous  frequency,  of  the  most 
alarming  magnitude  at  that  day ;  which  has  been  continually 
increasing  to  the  present  period ;  and  which,  unless  checked, 
bids  fair  to  break  down  every  barrier  which  honour,  decency, 
and  religion  can  oppose.  The  question  on  which  your  lord- 
ships are  now  to  pass  judgment,  I  conceive  to  be  new  in  specie. 
It  is  here,  my  lords,  I  mean  to  make  my  stand.  None  of  the 
various  cases  which  have  been  adduced  by  the  judges  in  the 
House,  or  by  the  counsel  at  the  bar,  seem  to  me  to  touch  it. 
They  are  distinct  in  their  nature;  the  case  has  never  been 
decided  upon,  never  been  argued,  and  consequently  all  the 
reasoning  from  a  series  of  determinations  in  the  courts  below, 
BO  much  laboured,  and  so  much  pressed,  doth  not  apply^  and 
falls  to  the  ground.  Much  has  been  said,  my  lords,  much 
more  probably  will  be  said,  as  to  the  inexpediency  and  fatal 
effects  of  moving  old  foundations.  Legal  decisions,  which  for 
centuries  have  received  the  sanction  of  successive  generations, 


of  the  great  and  able  interpreters  of  law  which  preside  in  our  ReUgnatioa 
courts  (and  greater  and  abler  either  in  former  ages,  or  at  the  F/ltch^$ 
present  time,  no  nation  ever  had  to  boast  of)  are  entitled  to  ^^' 
the  highest  reverence,  from  ever  citizen  who  respects  his  own 
character,  values  his  property,  or  loves  his  country.  But  I 
contend,  my  lords,  that  in  the  case  before  you  there  are  no 
precedents.  It  is  specific  in  its  circumstances ;  and  (exclusive 
of  the  bond),  on  the  sole  ground  of  the  statute,  the  presentation 
in  the  present  case  is  void.  And  here,  my  lords,  I  should 
naturally  close  what  I  have  to  offer  to  your  lordships*  con- 
sideration. But  as  the  situation  of  the  parochial  clergy,  on 
the  foot  of  the  commonly  received  interpretation  of  the  law 
relative  to  general  bonds  of  resignation,  is  either  unknown  or 
misunderstood,  I  should  be  wanting  in  justice  to  that  most 
useful  and  most  respectable  body  of  men,  were  I  not  to  repre- 
sent it  without  exaggeration,  and  leave  it  to  your  lordships' 
honour  and  humanity.  Every  presentee,  previous  to  his  re- 
ceiving institution,  is  obliged  to  take  the  oath  against  simony. 
The  sense  of  that  oath  is  as  clear  as  language  can  make  it 
There  never  could  have  been  the  hesitation  of  an  instant  as  to 
its  meaning,  in  the  breast  of  any  man,  who  in  interpreting  the 
terms  in  which  it  is  expressed,  followed  nothing  but  the  genuine 
suggestions  of  his  own  understanding.  The  only  question 
which  can  arise  on  the  subject  is  a  question  of  conscience 
alone ;  but  unhappily,  the  force  of  temptation  in  this  as  in 
other  instances  of  moral  conduct,  operate  on  minds  not  suffi- 
ciently tender  to  the  impressions  of  duty;  and  leads  to  the 
fostering  a  secret  wish,  that  the  imposition  of  the  oath  could 
be  either  dispensed  with,  or  the  terms  in  which  it  is  framed  be 
difierently  expounded  from  its  obvious  import  The  surprise 
of  an  unexpected  offer  of  a  valuable  benefice ;  the  oppression 
of  poverty ;  the  calls,  perhaps,  of  a  numerous  family  unpro- 
vided for ;  and  the  glitter  of  comparative  affluence ;  all  con- 
tribute to  induce  to  the  listening  to  any  casuistry  which  can 
reconcile  interest  with  duty.  To  a  man  thus  circumstanced, 
and  tlius  inclined,  authority  is  easily  admitted  in  the  place 
of  reasoning,  and  the  sanction  of  courts  supersedes  conviction. 
From  these  motives,  general  bonds  of  resignation  have  usually 
been  given ;  and  from  the  instant  they  are  given,  the  wretched 
presentee  is  taken  from  under  the  protection  of  that  law  which 
guards  the  property  of  every  other  subject  of  the  state.  He 
ceases  to  be  free,  because  he  holds  his  living  at  the  absolute 
will  of  his  patron,  subject  to  his  caprice,  and  rendered  in- 
capable of  discharging  many  of  the  most  essential  duties  of 
his  office,  where  they  happen  to  clash  with  the  prejudices,  the 
humours,  or  the  vices  of  the  master  of  his  fortune.  Nay,  my 
lords,  even  the  most  degrading  compliances,  the  sacrifice  of 
every  comfort  which  unconditional  presentation  confers,  are 
insufficient  to  secure  a  permanent  continuance  in  the  benefice, 
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Reiignatioti  the  instont  that  the  wants,  or  even  the  whim,  of  the  patron 
jy7cft5^«    demand  an  avoidance.     Resignation  or  ruin  is  the  alternative. 
^(ue.      Your  lordships  need  not  be  told  which  is  likely  to  be  sub- 
mitted to." 

Bishop  of  Bangor.—"  I  had  occasion,  many  years  ago  in 
the  course  of  my  inquiries,  to  consider  the  suoject  of  general 
bonds  of  resignation.  And  I  must  confess  that  the  decisions, 
one  in  the  8  James  1,  Jones  v.  Lawrence^  the  other  in  the 
6  Charles  1,  Babington  v.  Wood^  did  not  appear  to  nie  to 
rest  on  such  solid  and  substantial  grounds  as  they  ought  to 
have  done ;  and  yet  these  two  determinations  are  the  prece- 
dents, which  our  courts  have  ever  since  implicitly  followed, 
whenever  the  legality  of  such  bonds  was  brought  into  question. 
One  of  the  learned  judges,  in  the  course  of  his  argument, 
proved  to  your  lordships,  that  the  point  now  under  considera- 
tion was  not  the  point  in  question  when  these  two  cases  were 
determined,  on  which  so  much  stress  was  laid  in  the  courts 
below ;  and  it  is  very  material  that  all  the  learned  judges  who 
have  hitherto  delivered  their  opinions  to  you  on  this  occasion 
have  unanimously  declared,  that  if  this  case  had  been  ru 
Integra^  the  judgment  ought  to  have  been  different;  but  tlie 
weight  of  these  precedents,  and  of  many  others  for  so  great  a 
length  of  time,  presses  so  hard  upon  them,  that  they  are 
unwilling  to  make  any  alteration,  lest  they  should  be  con- 
sidered as  removing  land  marks,  and  unsettling  principles 
which  had  prevailed  for  near  two  centuries.  Much  reverence, 
my  lords,  is  certainly  due  to  such  decisions  of  our  coiuts  as 
have  been  uniform  and  long  acquiesced  in ;  but  if  in  succeeding 
times,  great  and  manifold  inconveniences  shall  be  found  to 
arise  from  persisting  in  such  determinations,  and  no  incon^ 
venience  from  altering  them,  the  case  is  too  plain  for  me  to 
tell  this  House  what  ought  to  be  done.  Under  the  cover  of 
general  bonds  of  resignation,  the  worst  and  most  corrupt 
practices  may  be  carried  on.  By  means  of  such  a  bond,  a 
patron  may  erect  a  court  of  justice  over  his  clerk,  much 
superior  to  that  of  his  ordinary;  the  ordinary  can  suspend  a 
clerk  from  the  exercise  of  his  function,  and  can  deprive  him 
of  his  benefice ;  but  before  this  can  be  done,  the  party  must 
be  cited  to  appear ;  a  charge  commonly  called  a  libel  must  be 
exhibited  against  him ;  a  competent  time  must  be  allowed  for 
answering  Uie  charge ;  a  liberty  must  be  granted  for  counsel 
to  defend  the  cause ;  and  after  nearing  all  the  proofs,  a  solemn 
sentence  must  be  pronounced^  from  which  there  lies  an  appeal. 
But  a  patron,  with  such  a  bond  in  his  pocket,  has  a  much 
more  compendious  way  of  doing  his  business;  for  he  can 
deprive  his  clerk,  without  trial,  without  proof,  without  sen- 
tence. By  means  of  these  bonds,  patrons  can  convert  bene- 
fices, which  are  by  law  freeholds  for  life,  into  estates  for  years, 
for  months,  or  eyen  only  for  a  few  days.    By  means  of  these 
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boDdSy  the  revenues  of  that  most  useful  and  respectable  body^  Redgnaiioo 
tlie  parochial  clergy,  are  growing  less  and  less,  every  year;     j^tchi^M 

and  there  is  little  doubt,  but  that  many  of  the  money  payments, ^ 

in  lieu  of  tithes,  and  which  have  now  obtained  the  form  of  a 
modus,  sprang  originally  from  these  bonds.  By  means  of 
these  bonds,  it  is  become  as  easy  to  sell  the  next  avoidance  of 
a  rectory  or  vicarage  as  it  is  to  sell  any  other  species  of  pro- 
perty; and  from  this  circumstance,  religion,  learning,  disci- 
pline, and  good  order  sufier  very  much.  It  has  been  common 
of  late  years  to  advertise  in  the  public  prints  the  sale  of  livings 
with  immediate  resignation ;  but  if  this  judgment  should  have 
the  sanction  of  this  House,  Uiese  advertisers  would  wax  bolder, 
and  in  a  short  time  inform  us  of  public  offices  being  opened 
for  negociating  this  kind  of  traffic." 

Bishop  of  Landaff. — "  The  pope,  in  former  ages,  was  a  great 
encourager  of  resignations  among  the  clercy  of  this  kingdom, 
because  he  obtained  a  year's  income  of  the  benefice  upon  every 
avoidance ;  but  neither  were  the  Catholic  clergy  of  this  country 
at  that  time,  nor  are  they  (he  believed)  at  this  time,  fettered  by 
general  bonds  of  resignation.  In  the  Church  of  Scotland,  this 
traffic  hath  not  yet  polluted  the  minds  of  either  patrons  or 
ministers  ;  nor  is  it  in  use  in  any  Protestant  Church  in  Chris- 
tendom, at  least  not  in  the  same  degree  in  which  it  is  in  our 
own.  This  practice,  he  said,  was  a  sore  scandal  to  the  Church 
of  England  ;  and  he  hoped,  from  the  high  sense  of  religion  and 
honour  which  had  accompanied  the  deliberations  of  that  House, 
that  the  time  was  now  come  when  it  would  be  no  longer 
endured.  It  is  said,  that  this  matter  is  not  now  res  Integra  ; 
that  there  have  been,  in  the  course  of  above  two  hundred  years, 
many  adjudged  cases,  and  that  we  must  of  necessity  adhere  to 
the  precedents.  The  stare  decisis,  the  stare  supra  antiquas 
vias,  was  a  maxim  of  law  sanctified  by  such  length  of  usage, 
such  weight  of  authority,  that  he  durst  not  produce  any  of  the 
arguments  which  suggested  themselves  to  his  mind  in  opposition 
to  it,  though  some  of  them  tended  to  question  its  utility,  and 
some  of  them  its  justice.  It  was  a  maxim,  he  said,  which  his 
hitherto  course  of  studies  had  not  brought  him  much  acquainted 
with.  It  is  not  admitted  in  philosophy ;  it  is  not  admitted  in 
divinity,  for  divines  do  not  allow  that  there  are  any  infallible 
interpreters  of  the  Bible,  which  is  their  statute-book;  they 
maintain  that  fathers,  churches,  and  councils,  have  erred  in 
their  interpretations  of  that  book,  in  their  decisions  concerning 
points  of  faith ;  this,  as  Protestants,  they  ever  must  maintain, 
otherwise  they  cannot  justify  the  principles  on  which  they 
emancipated  themselves  from  the  bondage  of  the  Church  of 
Rome.  But  be  it  so,  let  this  maxim,  as  applied  to  the  law,  be 
admitted  in  its  fullest  extent,  what  follows  ?  Nothing  in  this 
case,  he  said,  for  the  plaintiff  had  averred,  and  one  of  the  learned 
judges  had  been  pointed  in  proving,  that  the  case  in  question 
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Re^isnaiioo  WRS  not  similar  to  any  one  of  the  cases  which  had  been  adjuc^ed 
FfytM9  in  the  courts  below.  But  suppose  the  case  of  the  plaintiff  is 
^'^*^-  similar,  in  all  its  circumstances,  to  some  one  or  more  of  the 
cases  which  have  been  adjudged  below ;  still  it  will  not  follow, 
that  the  House  of  Lords  is  to  be  bound  by  the  precedents  of 
those  courts  ;  if  it  is,  the  right  of  appeal  is  nugatory.  If  a 
man  thinks  that  the  judgment  of  those  courts  is  contrary  to  law^ 
he  has  a  right  to  come  to  this  House  to  know  whether  it  be  so 
or  not.  And  this  House,  in  delivering  its  opinion,  doth  not 
make  law,  but  declares  what  the  law  is.  The  courts  below 
interpret  a  statute  one  way,  this  House  may  see  reason  to 
interpret  it  another;  and  in  that  case  the  constitution  hath  said, 
that  the  courts  below  mistook  the  sense  of  the  statute,  and  that 
the  interpretation  which  it  receives  in  this  House  is  the  right 
interpretation.  Precedents  may  be  obligatory  in  the  courts  in 
which  they  are  established ;  but  their  operation  should  not  be 
extended  beyond  the  limits  of  those  courts.  It  ought  not  at 
least  to  be  extended  into  the  House  of  Lords.  If  indeed  there 
were  any  precedents  of  that  House  concerning  the  legality  or 
illegality  of  general  bonds  of  resignation,  those  precedents  would 
have  deserved  weight  in  the  present  case,  but  there  is  not  one 
precedent  of  the  kind  to  be  met  with  on  their  journals ;  so  that 
whatever  might  be  thought  as  to  the  novelty  of  the  case  in  the 
courts  below,  it  was  undoubtedly  new  in  that  House,  free  and 
unshackled  by  precedent." 

Lord  Thurlow  argued  at  large,  against  the  validity  of  these 
bonds,  and  among  other  particulars  observed,  that  one  thing 
which  struck  him  was,  that  ever  since  the  establishment  of  the 
Church  of  England,  this  ecclesiastical  ofBce  was  an  office /or 
life.  It  is  not  competent  to  the  bishop  to  give  it  for  any  less 
time  than  for  life.  And  it  never  was  competent  to  a  bishop  of 
any  European  Church  that  ever  he  heard  of  (and  he  had  made 
inquiries)  to  give  it  for  any  less  estate  than  an  estate  for  life. 
The  incumbent  therefore  derives  entirely  under  and  from  the 
bishop  an  estate  for  life,  groiuided  upon  the  original  constitution 
of  the  office,  and  consequently  invariable  by  law.  If  that  be 
the  constitution  of  the  office,  by  what  rule  or  principle  can  it 
be  justified  at  common  law,  that  such  an  officer  should  give  a 
bond  to  his  patron  in  order  to  hold  the  living  for  a  less  term 
than  for  life.  In  the  argument  of  this  cause,  a  question  was 
asked,  with  respect  to  a  bond  given  by  k  judge  to  resign  his 
office  of  judge  :  what  was  the  answer  ?  The  bond  would  be 
ffiven  to  the  king ;  and  if  given  to  the  king,  it  would  be  void, 
because  it  would  render  the  judges  dependent  upon  the  king, 
instead  of  being  independent,  as  the  statute  of  King  William 
expresses  it,  quamdiu  $e  bene  gesserint  A  Master  in  Chancery 
is  an  officer  appointed  for  life  :  suppose  the  Chancellor  has  the 
appointment  of  it ;  suppose  such  Master  gives  a  bond  to  resign 
when  called  upon,  would  that  bond  be  good  at  common  law  ? 
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No ;  because  it  is  not  only  contraiy  to  the  constitution  of  his   ^^pjuJ)**" 
office,  but  because  the  public  has  an  interest  in  the  independence     FfyteU'9 
of  that  officer,  as  being  appointed  for  life,  and  a  public  law  — ^fi — 
officer ;  his  place  is  independent,  it  is  whilst  he  behaves  himself 
well  in  that  office ;  if  he  is  an  officer  for  life,  how  can  any 
private  man  whatsoever,  because  it  is  his  province  to  appoint 
him,  take  upon  him  to  render  that  officer's  situation  such  as  the 
law  said  it  should  not  be.     And  in  the  conclusion  he  moved, 
that  the  jud^ents  of  the  Courts  of  Common  Pleas  and  King's 
Bench  in  this  cause  be  reversed.      Which  was  determined 
accordingly,  upon  a  division,  nineteen  against  eighteen.     From 
the  printed  case,  by  Thomas  Cunningham,  Esq. 

N.  One  of  the  questions  proposed  to  the  judges  was,  whether 
the  ordinary  is  bound  to  accept  a  resignation  ?  To  which  the 
answer  of  most  of  them  was,  tnat  this  being  an  entire  new  case, 
and  not  made  a  question  of  in  the  courts  below,  nor  ever  argued 
at  their  lordships'  bar,  they  begged  leave  for  the  present  to 
decline  answering  it  (o). 

Since  this  case,  a  bond  given  to  the  patron  by  an  incumbent 
on  presentation  to  reside  on  the  living,  or  to  resign  to  the 
ordinary,  if  he  did  not  return  to  it  within  one  month  after 
notice,  and  also  not  to  commit  waste,  was  adjudged  to  be  good ; 
for  the  condition  was  not,  as  in  Ffytche's  case,  to  secure  an 
unqualified  resignation,  but  to  enforce  the  performance  of  moral, 
legal,  and  religious  duties  (p).  And  in  a  subsequent  case,  the 
condition  of  a  bond  appearing  to  be  to  reside,  to  keep  the  build- 
ings on  the  living  in  repair,  and  to  resign  after  one  month's 
notice,  in  order  that  the  patron's  son,  a  youth  of  fourteen  years 
of  age,  might  be  presented  to  the  benefice,  it  was  declared  by 
the  Court  of  King's  Bench  to  be  legal,  without  argument ;  this 
case  not  being  precisely  similar  to  Ffytche's,  and  the  court 
understanding  that  both  parties  intended  to  appeal  to  the 
House  of  Lords  (9).  But  the  case  does  not  appear  to  have 
gone  further.  Yet  if  the  bond  is  general  for  resignation,  some 
special  reason  must  be  shown  to  require  a  resignation,  or  the 
Court  of  Chancery  will  not  suffer  it  to  be  put  in  suit :  for  other* 
wise,  simony  would  be  committed  without  the  possibility  of 
proof  or  punishment  (r). 

EThe  decision  in  Ffytche^s  case  was  however  only  considered 
ave  established  the  illegality  oi general  resignation  bonds, 
and  it  was  still  supposed  that  bonds  in  favour  of  specified  per- 
sons were  legal.  This  doctrine  was  however  completely  over- 
thrown by  the  decision  of  the  House  of  Lords  in  Fletcher  v.  ^'«Jf*«' 
Sondes,  which  reversed  that  of  the  Court  of  Queen's  Bench  («)•  Lardsondet, 
All  the  judges,  with  the  exception  of  Bayley,  J.,  Holroyd,  J., 

[0)  Vide  ante,  tit.  Ito<gnati0tt.  (r)  Treat  of  Eq.  by  Fonb.  220) 

[p)  Bagihaw  v.  BostUy,  4  T.  R.  78.  221,  with  the  cases  there  cited. 
Iq)  Partridge  v.  Whiston,  4  T.  R.        (*)  [5  B.  &  A.  335.] 
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ReMgnation  ^^^  Littledalcj  J.,  delivered  their  opinions  at  length :  three 
Bonds.  (Best,  C.  J.y  Burrough  and  Gaselee,  Js.)  held  the  bond  illegal ; 
FiMteker  gix  (Abbott,  C.  J.,  Alexander,  C.  B.,  Graham,  B.,  Parke,  J., 
Lardsondeg,  Garrow,  B.,  Hullock,  B.)  and  the  Lord  Chancellor  (Eldon) 
held  a  contrary  opinion.  The  cause  was  heard  on  the  Ist  and 
Snd  of  May,  1826,  and  on  Monday  April  9, 18OT,  the  decision 
of  the  House  of  Lords  was  delivered  by  the  Lord  Chancellor 
as  follows  {t)  I 
A  Bond  for  [[<'  Having  gone  through  all  the  circumstances  of  the  case^ 
luvfng'in  ^  he  said,  the  question  now  for  the  consideration  of  their  lord- 
oMwo  BrS-°*  ships  was,  whether  this  was  a  bond  on  which  the  party  was 
<ber«  of  the  entitled  to  sue  ;  and  in  coming  to  a  conclusion  on  this  subject 
void?"'  *  their  lordships  should  consider  themselves  as  judges  in  a 
court  of  justice,  and  his  duty  was  not  to  state  the  case  on  any 
other  ground  than  that  which  was  warranted  by  law.  He  had 
not  the  slightest  hesitation  in  saying,  that  before  the  decision 
given  in  the  case  of  The  Bishop  of  London  v.  Ffytche^  this 
bond  would  have  been  held  legal,  but  he  was  of  opinion  that 
it  came  within  the  principle  which  governed  that  decision.  It 
had  been  argued  by  counsel  at  the  bar  that  this  bond  could  not 
be  considered  simoniacal,  as  the  condition  of  the  resignation 
was  the  presentation  of  a  particular  person,  and  that  the  obligee 
might  see,  and  the  bishop  take  care  that  on  the  resignation,  no 
other  person  should  be  presented  but  the  Rev.  Henry  Watsony 
the  brother  of  Lord  Sondes.  Now,  if  the  resignation  were 
conditional,  it  would  cease  to  be  a  resignation  at  all,  and  after 
an  incumbent  had  resigned,  was  there  any  law  upon  earth 
which  could  compel  a  patron  to  present  any  particular  person  ? 
It  had  already  been  decided  in  several  instances,  that  a  resig- 
nation, to  be  good,  must  be  puri  et  absque  conditioner  other- 
wise the  law  said  it  was  no  resignation,  or  it  was  void.  True 
it  was,  that  two  or  three  eminent  persons  were  adverse  to  the 
decision  in  the  case  of  The  Bishop  of  London  v.  Ffytche^ 
among  whom  was  Loixl  Kenyon,  to  whose  opinion  in  \egs\ 
matters  he  paid  the  highest  respect,  and  it  was  consequently 
urged,  that  that  decision  should  govern  no  other  case  except 
such  as  was  strictly  in  point,  but  his  lordship  thouffht  that 
there  was  nothing  in  the  present  case  which  should  take  it  out 
of  the  rule  by  which  that  decision  was  governed.  The  Bishop 
of  London  v.  Ffytchey  was  a  bond  of  general  resignation,  and 
if  the  incumbent  resigned  in  the  present  case,  could  not  the 
patron  present  whom  he  pleased?  How  then  did  it  diflfer 
from  a  bond  of  general  resignation  ?  It  had  been  urged,  that 
if  this  bond  should  be  judged  simoniacal,  the  incumbent  and 
the  patron  would  be  subject  to  heavy  penalties,  but  it  was  their 
lordships'  business  not  to  attend  to  any  thing  but  to  the  sub- 
ject proposed  for  their  consideration.  How  could  they  with 
propriety  pronounce  against  the  law  to  avoid  the  consequences 

(0  [3  Biiig.  Rep.  598.] 
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of  an  illegal  act  ?    When  he  looked  to  the  caseB  in  the  books^   Retisnitiod 
which  were  advanced  in  support  of  this  judgment,  he  should    ^1^ 
say  they  were  not  well  considered.     One  of  them  said,  that  a        y, 
bond  of  resignation  might  be  made  in  favour  of  a  brother ;  -'^<^^*"'^' 
another  said  in  favour  of  a  cousin  or  a  near  relation.     But  he 
would  aski  what  had  the  condition  or  relationship  of  the 
person  in  whose  favour  the  bond  was  made  to  do  with  the 
question  ?    That  ought  to  be  left  out  of  consideration.    Could 
a  patron  take  a  bond  in  favour  of  himself?     If  not,  he  could 
not  take  it  in  favour  of  any  man  on  account  of  relationship,  for 
no  man  is  more  nearly  related  to  a  patron  than  himself;  and, 
if  he  could  take  such  a  bond,  it  would  in  construction  of  law 
be  the  same  as  a  general  bond  of  resignation,  for  it  was  evident 
he  could  present  whom  he  pleased  after.     But,  again,  it  was 
said,  that  it  could  not  be  held  siraoniacal,  unless  it  appeared 
that  some  benefit  could  be  derived  from  it.     Might  not  such  a 
bond  be  made  covertly  in  consideration  of  money,  in  this  man^* 
ner ; — ^when  the  time  for  resignation  arrived,  the  patron  might 
say  to  the  clergyman,  *  If  you  pay  me  a  certain  sum  of  money, 
I  will  allow  you  to  hold  your  living  longer.'      Could  not  such 
a  thing  be  easily  effected  i    He  had  no  doubt  but  that  this  de- 
cision would  come  by  surprise,  and  bear  harshly  on  many 
patrons  and  clergymen,  but  he  was  not  one  of  those  who 
would  hesitate  to  indemnify  those  who  had  hitherto  committed 
themselves  by  such  bonds,  whether  patrons  or  incumbents, 
provided  that  were  done  without  touching  on  the  general  prin- 
ciples of  the  ecclesiastical  laws  of  the  country,  some  of  which, 
it  should  be  admitted,  were  severe.     On  the  grounds  before 
mentioned,  he  did  not  see  how  he  could  do  otherwise  than  ad- 
judge this  a  simoniacal  contract :   now,  therefore,  after  the 
most  profound  consideration,  he  would  move  their  lordships, 
that  the  judgment  in  the  court  below  be  reversed. 

[["  Judgment  reversed  accordingly. 
P*  The  Archbishop  of  Canterbury  entirely  concurred  in  the 
opinion  of  the  lord  chancellor,  which  was  agreeable  to  that  of 
the  minority  of  the  judges ;  but  he  had  to  implore  their  lord- 
ships' attention  to  this  circumstance,  that  a  large  number,  both 
of  patrons  and  incumbents,  had  exposed  themselves  to  severe 

Eenalties.  His  grace  trusted,  that,  however  erroneously  they 
ad  thus  committed  themselves,  that  House  would  afford  them 
protection.  He  held  in  his  hands  a  bill  containing  such  re- 
strictions as  would  protect  bonds  of  this  nature  heretofore  made, 
and  exempt  the  parties  from  the  penalties  above  alluded  to ; 
with  their  lordships*  permission  he  would  move  that  it  should 
be  now  read  pro  Jhrtnd,  and  on  the  second  reading  he  would 
explain  its  provisions." 

[[This  bill  became  the  7  &  8  Geo.  4,  c.  25,  which  enactedi 
that  no  presentation  to  any  spiritual  office  made  before  9th 
of  Aprili  18ji7|  shall  be  void  on  account  of  any  agreement  to 
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R«>>En«t*on  resign  when  another  person  specially  named  shall  become  qua- 
lified to  take  the  same ;  that  persons  making  such  agreement 
should  not  be  subject  to  any  penalty  on  account  thereof,  and 
that  all  such  made  before  9th  April,  1827,  should  be  valid  and 
effectual  in  law.  The  object  of  this  act  was  strictly  retrospective, 
but  in  the  following  year  (28th  of  July,  1828)  the  statute  of 
9  Geo.  4,  c.  94,  was  passed,  intituled  "  An  Act  for  rendering 
valid  Bonds,  Covenants,  and  other  Assurances  for  the  Resigna- 
tion of  Ecclesiastical  Preferments,  in  certain  specified  Cases  ;** 
it  governs  all  future  transactions  of  this  description : — 

["  *  Whereas  it  is  expedient  that  certain  bonds,  covenants,  and 
other  assurances  for  the  resignation  of  ecclesiastical  preferments, 
should  be  rendered  valid  in  the  cases  and  subject  to  the  limitations 
hereinafter  specified ;*  Be  it  enacted,  &c.,  That  every  engagement 
by  promise,  grant,  agreement,  or  covenant,  which  shall  be  really 
and  bond  fide  made,  given,  or  entered  into  at  any  time  after  the 
passing  of  this  act,  for  the  resignation  of  any  spiritual  office,  being 
a  benefice  with  cure  of  souls,  dignity,  prebend,  or  living  eccle- 
siastical, to  the  intent  or  purpose,  to  be  manifested  by  the  terms  of 
such  engagement,  that  any  one  person  whosoever,  to  be  specially 
named  ana  described  therein,  or  one  or  two  persons  to  be  specially 
named  and  described  therein,  being  such  persons  as  are  hereinafter 
mentioned,  shall  be  presented,  collated,  nominated,  or  appointed  to 
such  spiritual  office,  or  that  the  same  shall  be  given  or  bestowed  to 
or  upon  him,  shall  be  good,  valid,  and  effectual  in  the  law  to  all 
intents  and  purposes  whatsoever,  and  the  performance  of  the  same 
may  also  be  enforced  in  equity :  Provided  always,  that  such  en- 
gagement shall  be  so  entered  into  before  the  presentation,  nomina- 
tion, collation,  or  appointment  of  the  party  so  entering  into  the 
same  as  aforesaid." 

[Sect.  2.  '*  Provided  always,  that  where  two  persons  shall  be  so 
specially  named  and  described  in  such  engagement,  each  of  them 
shall  be,  either  by  blood  or  marriage,  an  uncle,  son,  grandson, 
brother,  nephew,  or  grand  nephew  of  the  patron  or  of  one  of  the 
patrons  of  such  spiritual  ofnce,  not  being  merely  a  trustee  or 
trustees  of  the  patronage  of  the  same,  or  of  the  person  or  one  of 
the  persons  for  whom  the  patron  or  patrons  shall  be  a  trustee  or 
trustees,  or  of  the  person  or  one  of  the  persons  by  whose  direction 
such  presentation,  collation,  gifl,  or  bestowing  shall  be  intended  to 
be  made,  or  of  any  married  woman  whose  husband  in  her  right 
shall  be  the  patron  or  one  of  the  patrons  of  such  spiritual  office,  or 
of  any  other  person  in  whose  right  such  presentation,  collation,  gif^, 
or  bestowing  shall  be  intended  to  be  made." 

[Sect.  3.  *'  That  no  presentation,  collation,  gift,  or  bestowing  to 
or  of  any  such  spiritual  office  of  or  upon  any  spiritual  person,  to  be 
made  after  the  passing  of  this  act,  nor  any  admission,  institution, 
investiture,  or  induction  thereupon,  shall  be  void,  frustrate,  or  of 
no  effect  in  law  for  or  by  reason  of  any  such  engagement  so  to  be 
made,  given,  or  entered  into  by  such  spiritual  person,  or  any  other 
person  or  persons,  to  or  with  the  patron  or  patrons  of  such  spiritual 
office,  or  to  or  with  any  other  person  or  persons,  for  the  resignation 
of  the  same  as  aforesaid ;  and  that  it  shall  not  be  lawful  for  die 
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king's  most  excellent  majesty,  his  heir  or  saccessors»  for  or  by   R«tigD«uon 
reason  of  any  such  engagements  as  aforesaid,  to  present,  or  collate      ^*"'*'*' 
unto,  or  give  or  bestow  such  spiritual  office ;  and  that  such  spiritual  Pcnoos 
person,  and  patron  or  patrons,  or  other  person  or  persons  re-  Acreement^ 
spectively,  shall  not  be  liable  to  any  pains,  penalty,  forfeitures,  loss,  jjot  to  be 
or  disability,  nor  to  any  prosecution  or  other  proceeding,  civil,  peoaity. 
criminal,  or  penal,  in  any  court,  ecclesiastical  or  temporal,  for  or 
by  reason  of  his,  her,  or  their  having  made,  given,  or  entered  into, 
or  accepted  or  taken  such  engagement  as  aforesaid ;  and  that  every  saeh  Pre- 
such  presentation  or  collation,  or  gift  or  bestowing,  to  be  made  J1"^*','JJ"*  ** 
after  the  passing  of  this  act,  and  every  admission,  mstitution,  in- 
vestiture, and  induction  thereupon,  shsdl  be  as  valid  and  effectual 
in  the  law  to  all  intents  and  purposes  whatsoever  as  if  such  engage- 
ment had  not  been  made,  given,  or  entered  into,  or  accepted  or 
taken ;  any  thing  in  an  act  passed  in  the  thirty-first  year  of  the 
reign  of  her  late  majesty  Queen  Elizabeth,  intituled  *  An  Act  against  si  EUs.  c  «. 
Abuses  in  Elections  of  Scholars  and  Presentations  to  Benefices,'  or 
in  anv  other  act,  statute,  or  canon,  or  any  law,  to  the  contrary  in    . 
anywise  notwithstanding." 

[Sect.  4.  "  Provided  always,  that  nothing  in  this  act  shall  extend  Not  to  extend 
to  the  case  of  any  such  engagement  as  aforesaid,  unless  one  part  of  !!^1J[cJ^' 
the  deed,  instrument,  or  writing  by  which  such  engagement  shall  anleftthe' 
be  made,  given,  or  entered  into,  shall,  within  the  space  of  two  ^|[jfed  wUh- 
calendar  months  next  after  the  date  thereof,  be  deposited  in  the  'J}^^<^ 
office  of  the  registrar  of  the  diocese  wherein  the  benefice  with  cure  the  RecUirar 
of  souls,  dignity,  prebend,  or  living  ecclesiastical,  for  the  resignation  ortheDioceM 
whereof  such  engagement  shall  be  made,  given,  or  entered  into  as  JorJiSictioii 
aforesaid,  shall  be  locally  situate,  except  as  to  such  benefices  with  BeoeSce?/ 
cure  of  souls,  dignities,  prebends,  or  livings  ecclesiastical,  as  are  >itaatcd. 
under  the  peculiar  jurisdiction  of  any  archbishop  or  bishop,  in 
which  case  such  document  as  aforesaid  shall  be  deposited  in  the 
office  of  the  registrar  of  that  peculiar  jurisdiction  to  which  any  such 
benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclesiastical, 
shall  be  subject ;  and  such  registrars  shall  respectively  deposit  and 
preserve  the  same,  and  shall  give  and  sign  a  certificate  of  such  de- 
posit thereof;  and  every  such  deed,  instrument,  or  writing  shall  be  Deed  to  be 
produced  at  all  proper  and  usual  hours  at  such  registry  to  every  JSSioiJ'iind 
person  applying  to  inspect  the  same ;  and  an  office  copy  of  each  a  certised 
such  deed,  instrument,  or  writing,  certified  under  the  hand  of  the  fdmiu!^  „ 
registrar  (and  which  office  copy  so  certified  the  registrar  shall  in  all  ETideoce. 
cases  grant  to  every  person  who  shall  apply  for  the  same),  shall  in 
all  cases  be  admitted  and  allowed  as  legal  evidence  thereof  in  all 
courts  whatsoever ;  and  every  such  registrar  shall  be  entitled  to  the  Feet  to 
sum  of  two  shillings,  and  no  more,  for  so  depositing  as  aforesaid  ^^^^'^^■'* 
such  deed,  instrument,  or  writing,  and  so  as  aforesaid  certifying 
such  deposit  thereof;  and  the  sum  of  one  shilling,  and  no  more,  for 
each  search  to  be  made  for  the  same ;  and  the  sum  of  sixpence,  and 
no  more,  over  and  besides  the  stamp  duty,  if  any,  for  each  folio 
of  seventy-two  words  of  each  such  office  copy  so  certified  as 
aforesaid." 

[Sect.  5,  *'  That  every  resignation  to  be  made  in  pursuance  of  Rettgnaiioii 
any  such  ensagement  as  aforesaid  shall  refer  to  the  engagement  in  EogMemenr, 
Dursuance  of  which  it  is  made,  and  state  the  name  of  the  person  »><i  Nmneof 
tor  whose  benefit  it  is  made ;  and  that  it  shall  not  be  lawful  tor  the  whom*inidt. 
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Reiignttion   ordinary  to  refuse  such  resignation,  unle«8  upon  good  and  atiflBoieiit 

—  ^°  !'  _,  cause  to  be  shown  for  that  purpose ;  and  that  such  resignation  shall 

Rejignaiion     not  be  valid  or  effectual,  except  for  the  purpose  of  allowing  the 

unlets  tbe       person  for  whose  benefit  it  shall  be  so  made  to  be  presented,  col- 

pi*e?en!ed*      l^tcd,  nominated,  or  appointed  to  the  spiritual  office  thereby  re- 

MTithin  Six      signed,  and  shall  be  absolutely  null  and  void  unless  such  person 

Months.         g}^2^|}  i^g  presented,  collated,  nominated,  or  appointed  as  aforesaid 

within  six  calendar  months  next  afler  notice  of  such  resignation  shall 

have  been  given  to  the  patron  or  patrons  of  such  spiritual  office/' 

Nothing  [Sect.  6.  **  Provided  also,  that  nothing  in  this  act  shall  extend  to 

cxum!*to       ^"y  ^*^®  where  the  presentation,  collation,  gifl,  or  bestowing  to  or 

Presentations  of  any  such  Spiritual  ofHce  as  aforesaid  shall  be  made  by  the  king's 

King  &c!**^    most  excellent  majesty,  his  heirs  or  successors,  in  right  of  his  crown 

or  of  his  duchy  of  Lancaster ;  or  by  any  archbisnop,  bishop,  or 

other  ecclesiastical  person,  in  right  of  his  archbishopric,  bishopric, 

or  other  ecclesiastical  living,  ofBce,  or  dignity;  or  by  any  other 

body  politic  or  corporate,  whether  aggregate  or  sole,  or  by  any 

other  person  or  persons,  in  right  of  any  office  or  dignity ;  or  by 

any  company,  or  any  feoffees  or  trustees  for  charitable  or  other 

public  purposes ;  or  by  any  other  person  or  persons  not  entitled  to 

the  patronage  of  such  spiritual  office  as  private  property." 

aiElis.  HThe  language  of  the  31  Eliz.  c.  6,  as  to  all  covenants, 
c.  c,  gifts,  &c.  &c.  is,  as  we  have  seen  (sect.  5),  that  they — *2 
construcuoo  gf^^n  j^  utteily  void,  frustrate,  and  of  none  effect  in 
Law.] — Before  this  act,  they  were  only  voidable  by  deprivap 
tion ;  but  hereby  they  are  made  void  without  any  deprivation, 
or  sentence  declaratory  in  the  ecclesiastical  court,  as  was  ad* 
judged  in  the  case  of  Hickcoch  v.  Hickcoek;  so  as  the  pa^ 
rishioners  may  deny  their  tithes,  and  allege  in  the  spiritual 
court  that  he  came  in  by  simony.  But  Hutton  said,  there  was 
no  remedy  for  the  tithes  which  a  simoniacal  incumbent  had 
actually  received  (u).  Parishioners,  in  an  action  for  treble 
damages,  may  plead  him  no  parson,  because  of  the  simony  (x). 
But  in  an  action  for  use  and  occupation,  by  an  incumbent 
against  a  tenant  of  the  glebe  lands,  tne  defendant  cannot  give 
evidence  of  a  simoniacal  presentation  of  the  plaintiff  in  order 
to  avoid  his  title,  because  having  occupied  by  the  licence  of 
his  landlord,  he  cannot  afterwards,  in  such  an  action,  dispute 
his  title  (y). 

But  here  is  to  be  observed  a  diversity  between  a  presenta* 
tion  or  collation,  made  by  a  rightful  patron  and  an  usurper. 
For  in  case  of  the  rightful  patron,  whicn  doth  corruptly  present 
or  collate,  by  the  express  letter  of  this  act  the  king  shall  pre* 
sent ;  but  when  one  doth  usurp,  and  corruptly  present  or  col- 
late, there  the  king  shall  not  present,  but  tne  rightful  patron : 
for  the  branch  that  gives  the  king  power  to  present,  is  only 
intended  where  the  rightful  patron  is  in  fault;  but  where  be  is 
in  no  fault,  there  the  corrupt  act  and  wrong  of  the  usurper 
shall  not  prejudice  his  title  (jv). 

(ti)  1  Inst.  120 ;  Gibs.  800 ;  1  Litt.        (tf)  Cooke  v.  Loxky,  6  T.  Rax  4w 
liep.  177.  (z)  3  Inst.  163. 

(f  )  Hob.  168 ;  March.  84. 
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And  it  shall  be  lawful  for  the  Queen  to  present  for  that  Reiignation 
one  Time  or  Turn  only.] — In  this  particular  the  penalty  of     "•"^"• 
simony  which  was  by  the  canon  law,  with  regard  to  tne  patron,  Souirnction 
is  somewhat  mitigated,  the  canons  which  had  been  maae  both        ^^' 
at  home  and  abroad  (when  they  speak  of  this  loss  of  patron^ 
age)  making  it  perpetual  (b).    But  because  patronage  in  Eng- 
land is  accounted  a  temporal  matter,  and  corrupt  patrons  were 
not  to  be  reached  by  the  ecclesiastical  laws  (which  could  only 
touch  the  incumbent);  therefore,  for  the  more  effectual  dis- 
couragement of  simony,  by  affecting  the  patron  also,  this 
statute  was  made  (c)« 

And  every  Person that  shall  take  or  make  any  such 

Promise.'] — So  that  the  penalty  (as  it  seemeth)  is  incurred 
by  such  promise,  though  th^  patron  should  afterwards  present 
the  clerk  gratis  (d). 

Shall  forfeit  and  lose  the  Double  Value  of  One  Yearns 
Profit.] — And  this  double  value  shall  be  accounted,  according 
to  tne  true  value  as  the  same  may  be  letten,  and  shall  be  tried 
by  a  jury,  and  not  according  to  the  valuation  in  the  king's 
books  («)• 

And  the  Person  so  corruptly  taking^  procifring,  seeking ^  or 
accepting.] — It  was  said  by  Tanfield,  Cnief  Baron,  in  Qdvert 
and  Kitchyn*s  case,  that  if  a  clerk  seeketh  to  obtain  a  presen- 
tation by  money,  although  afterwards  the  patron  present  him 
gratis,  yet  this  simonaical  attempt  hath  disabled  him  to  take 
that  benefice  (/)• 

Be  adjudged  a  disabled  Person  in  Law,  to  have  or  enjou 
the  same  B€neJice.]'^Many  of  the  ancient  canons  of  the  church 
make  deposition  the  punishment  of  simony,  whether  in  bishops 
or  presbyters ;  others  make  it  deprivation.  But  the  civil  and 
canon  law  observe  a  difference  in  point  of  penalty  between  a 
person  guilty  of  simony  and  a  person  simoniacally  promoted. 
If  the  clerk  himself  is  privy  or  party  to  the  simony,  he  is  to 
be  deprived  of  that,  and  for  ever  disabled  to  accept  any  other ; 
but  if  he  is  only  simoniacally  promoted  by  simony  between 
two  other  perso/s.  whereunto V  was  not  pSvy,  he'is  depriv- 
able  by  reason  of  the  corruption,  but  not  disabled  to  take  any 
other.  In  like  manner,  according  to  this  statute,  if  the  pre* 
sentee  was  not  privy  to  the  simony,  though  the  church  is  be- 
come void  by  the  simony,  yet  he  is  not  disabled  from  being 
presented  again;  for  a  man  cannot  be  said  to  be  corruptly 
taking,  who  is  not  privy  to  the  corrupt  agreement.  But  a 
presentee  who  was  privy  to  the  simony,  is  a  person  disabled 
to  enjoy  the  same  benefice  during  life,  nor  can  the  king  or 
any  other  diispense  with  the  disability  (^  )• 

(6)  "  Qui  emit  Jus  patronatlis  ut        (d)  Gibs.  801. 
possit  prsesentare  fuium  vel  nepotem        (e)  3  Inst.  154. 
seu  quern  vult,  eo  privari  debet."    8        (/)  Gibs.  801. 
X. 3, 18,  6.  ^)  Ibid.;  2  Hawk.  396;   12  Co. 

(0  Gibs.  801.  101. 
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3iEiiE.  c.fl,       Rex  V,  The  Bishop  of  Oxford  {h),    A  rule  was  obtained, 
consirociioQ  gj^nj^jg  qjj  ^jjg  bishop  to  show  cEuse  why  a  writ  of  mandamus 

should  not  issue,  commanding  him  to  license  the  Reverend 
Isaac  Knipe,  clerk,  to  officiate  as  chaplain  or  curate  of  the 
church  or  chapel  of  Piddington.  The  chapel  was  endowed 
by  deed  in  1428^  whereby  it  was  provided  that  the  curate 
should  receive  all  the  small  tithes,  and  be  appointed  by  the 
inhabitants.  In  1797  an  act  passed  for  inclosing  certain  lands 
in  the  township  of  Piddington,  which  left  the  right  of  the 
curate  as  to  tithes  on  the  same  footing  as  it  stood  previous  to 
the  passing  of  the  act.  In  1801,  upon  a  vacancy,  tne  inhabit- 
ants appointed  and  presented  a  curate  upon  an  agreement 
signed  by  him  and  the  principal  inhabitants,  whereby  he  ad- 
mitted that  a  certain  sum  of  money  therein  specified  was  the 
immemorial  money  payment  to  the  curate  out  of  the  lands  of 
the  township.  It  was  held  by  the  Court  of  King's  Bench^ 
that  this  agreement,  entered  into  for  the  purpose  of  restraining 
the  curate  from  asserting  his  claim  to  the  small  tithes  by  due 
course  of  law,  and  furnishing  evidence  against  his  successors, 
was  simoniacal,  and  the  presentation  made  thereon  void. 

S.  6.  Admit,  institute,  install,  induct.] — The  reason  of 
this  clause^  Lord  Coke  tells  us  (for,  he  says,  he  was  of  that 

Earliament,  and  observed  the  proceedings  therein)  was  to  avoid 
asty  and  precipitate  admissions  and  institutions  to  the  pre- 
judice of  them  that  had  right  to  present,  by  putting  them  to  a 
quare  impedit;  and  it  is  presumed  that  no  such  haste  or  pre- 
cipitation is  used  but  for  a  corrupt  end  and  purpose  (£). 

Immediately  after  the  Investing,  Installation,  or  Induc'^ 
tion.l — Albeit  the  church  is  full  by  institution,  against  all  but 
the  king :  yet  the  church  becometh  not  void  by  this  branch  of 
the  act  until  after  induction  (J ). 

S.  9.  Shall  not  in  anywise  extend  to  take  atoay  or  restrain 
any  Punishment,  Pain,  or  Penalty,  limited,  prescribed,  or  in- 
flicted by  the  Laws  JEcclesiastical.] — So  far  are  the  ancient  ec- 
clesiastical laws  against  simony,  and  the  power  of  the  spiritual 
court  in  the  execution  of  those  laws,  from  being  superseded 
by  this  act,  that  hereby  they  are  expressly  confirmed.  And 
ail  promises  and  contracts  of  what  kind  soever  being  for- 
bidden, and  by  consequence  punishable  by  the  laws  eccle- 
siastical, it  follows  that  it  could  not  be  the  intention  of  the 
legislators  to  make  this  statute  the  rule  and  measure  of  simony, 
but  only  to  check  and  restrain  it  in  the  most  notorious  in- 
stances [k). 

Which  consideration  seemeth  fully  to  warrant  Bishop  Stil- 
lingfleet's  observation,  that  this  statute  doth  not  abrogate  the 
ecclesiastical  laws  as  to  simony,  but  only  enacteth  some  par- 
ticular penalties  on  some  more  remarkable  simoniacal  acts,  as  to 

(A)  7  East's  Rep.  600.  (J  )  3  Inst  155. 

(t)  3  Inst  155.  (A:)  Gibs.  801. 
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benefices  and  orders ;  but  doth  not  go  about  to  repeal  any  st  gms.  c.  o. 
ecclesiastical  laws  about  simony^  or  to  determine  the  nature  ^''»*{J^^«'''>» 
and  bounds  of  it ;  and  also  the  observation  of  Archbishop 
Wake^  that  this  act  is  not  privative  of  the  jurisdiction  of  the 
churchy  or  its  constitutions,  but  accumulative  ;  that  it  leaveth  to 
the  church  all  the  authority  which  it  had  before  ;  only  whereas 
before  these  crimes  were  inquirable  and  punishable  by  the 
ecclesiastical  judge  alone,  they  may  now  in  some  cases  specified 
in  this  statute,  be  brought  before  the  civil  magistrate  also  (/). 

QIl.  Punishable  in  Ecclesiastical  Court, 

[[In  JBaker  v.  RogersipC)  it  was  said,  "  It  appertains  to  the 
spiritual  court  to  determine  simony,  and  not  to  this  court 
(Common  Pleas)  to  meddle  therewith  ;  and  in  Hisby  v.  Went" 
worth  (n),  the  court  agreed,  on  application  for  a  prohibition, 
that  simony  might  be  more  aptly  tried  in  the  spiritual  court, 
and  a  consultation  was  awarded. — Ed.]] 

And  therefore  still  the  ecclesiastical  court  may  proceed 
against  a  simonist  pro  salute  animtB^  and  upon  examination 
and  evidence  deprive  him  for  that  cause ;  and  this,  although 
he  was  not  privy  to  the  contract  ]  for  there  are  no  accessaries 
in  simony.  And  when  the  spiritual  court  hath  so  sentenced 
the  simony,  the  temporal  court  ought  to  give  credence  thereto, 
and  ought  not  to  dispute  whether  it  be  error  or  not.  For  the 
temporal  court  cannot  take  cognizance  of  their  proceedings 
herein,  whether  they  be  lawful  or  not;  which  is  the  reason 
that  in  the  temporal  court  it  sufGceth  to  plead  a  sentence  out 
of  the  spiritual  court  briefly,  without  showing  the  manner 
thereof,  and  of  their  proceedings  (o).  And  though  it  hath 
been  said  that  in  the  spiritual  court  they  ought  not  to  inter- 
meddle to  divest  the  freehold,  which  is  in  the  incumbent  after 
induction ;  it  is  true,  indeed,  they  cannot  alter  the  freehold, 
but  they  by  their  proceeding  meddle  only  with  the  manner  of 
obtaining  the  presentment,  which  by  consequence  only  divesteth 
the  freehold  from  the  simonist  by  the  dissolution  of  his  estate, 
when  his  admission  and  institution  are  voided,  and  therefore 
may  proceed ;  or  rather  the  church  being  made  void  by  act 
of  parliament,  he  who  pretends  to  be  incumbent  thereof  hath 
no  freehold  therein :  so  depriving  of  him  cannot  be  said  to 
divest  any  freehold  from  him.  However,  it  is  best  that  not 
any  of  the  articles  to  be  examined  upon  in  this  case,  be  such 
as  may  expressly  draw  the  right  and  title  of  the  benefice  into 
question,  lest  occasion  be  taken  from  thence  to  bring  a  pro- 
hibition ( » ). 
fir 


[[The  first  reported  case  of  a  proceeding  in  the  Ecclesiastical 
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/)  Gibs.  798.  (o)  2  Bulst.  182;  Freem.  84. 

OT)  [1  Cro.  78.]  (p )  Wats.  c.  5. 

(n)  [Ibid.  642.] 
VOL.  III.  T  T 
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tical  CourU 
have  Jarisdic 
tioii  to  try 
Questions  of 
Simooy. 


ca«e  of  Dobie  Court  IS  that  of  the  office  of  the  judge  promoted  by  Dobie  v. 

r.Moiten.      llf raster S  (O^ 

Lrhilnmore  moved  the  com't  m  the  behalf  of  Alexander 
Dobie,  of  the  parish  of  Saint  Clement's  Danes,  to  allow  the 
office  of  the  judge  to  be  promoted  against  the  Rev.  John 
Whalley  Masters,  rector  of  Chorley  in  Lancashire,  in  a  cause 
of  simony;  and  to  permit  a  citation  to  be  taken  out  against  him 
for  having  purchased  the  immediate  possession  of  the  vicarage 
of  Saint  Nicholas,  in  the  castle  of  Carisbrook,  in  the  Isle  of 
Wight. 

[[He  stated  that  there  could  be  no  doubt  as  to  the  jurisdic- 
tion of  the  court  on  a  question  of  this  description ;  for  that  the 
statute  of  the  31st  of  Elizabeth  specially  guarded  against  taking 
away  the  right  of  the  spiritual  courts,  and  that  subsequent  to 
the  passing  of  that  act  many  dicta  were  to  be  found  in  books 
and  adjudged  cases  which  seemed  to  countenance  the  idea  that 
the  ecclesiastical  court  was  a  more  suitable  forum  on  ques* 
tions  of  simony  than  the  temporal  courts.  JRUby  v*  Weni^ 
worth  (r),  40th  of  Elizabeth ;  Baker  v.  Rogers  {s) ;  and  in  both 
which  cases  prohibitions  had  been  refused. 

[[In  Boyle  v.  Boyle  {t),  Pollexffen,  J.,  in  pointing  out  that 
the  spiritual  courts  might  have  jurisdiction  in  some  respects 
over  the  same  .subject-matter  as  the  temporal  courts,  used 
this  illustration :  ''  So,  after  a  man  is  found  no  simonist  in  this 
court,  the  ecclesiastical  court  may  very  well  examine  the  same 
matter."  No  doubt  exists  on  this  point  in  any  of  the  writers 
who  have  treated  on  the  subject:  Degge(w),  Bishop  Gibson (:r), 

(9)  [3  Phill.  171.1  spiritual  court  to  determine  it,  and 

(r)  [Prohibition  upon  a  sale  for  not  to  this  court  to  meddle  therewith, 

tithes;   and  grounds  his  proliibitiou  And  when  the  spiritual  court  hath 

upon  the  statute  of  3l8t  of  £lizabeth|  so  sentenced  it,  this  court  ought  to 

supposing  that  the  said  parson  had  give  credence  thereto,  and  ou^t  not 

committed  simony  in  coming  to  the  to  dispute  whether  it  be  error  or  not, 

parsonage;  and  tiiereby  the  church  8sc.  &c.  &c.     Cro.  Eliz.  789.] 
was  void,  and  the  tithes  not  apper-        (/)  l^Boyle  v.  Bottle  was  a  case  in 

taining  unto  him.    And  it  was  agreed,  which  a  prohibition  was  moved  for  to 

per  curiam^  Glanville  absente,  that  a  the  spiritual  court  in  a  cause  of  jac- 

prohibition  lay  not;  for  the  simony  titation  of  marriage.     Com.  72.] 
might  more  aptly  be  tried  in  the  spt-        (u)  [The  fourth  paragraph  (of  the 

ritual  court.    Cro.  Eliz.  642.]  3l8t  of  Elizabeth)  preserves  the  ecde- 

(s)  [All  the  court  held  that  the  siastical  jurisdiction,  that  they  may 

prohibition  lay  not :    for  as  to  the  proceed  judicially  to  censure  the  par- 

first,  although  the  presentee  came  in  ties  for  their  comiption  in  buying  and 

quasi  per  usutpationcniy  yet  because  it  selling  church  preferments.     Where- 

is  by  means  of  a  simoniacal  contract  in,  as  should  seem,  the  ecclesiastical 

which  is  the  cause  thereof  (for  other-  laws,  in  some  circumstances,  are  more 

wise  it  is  to  be  intended  that  he  would  severe  than  this  statute;  for  by  that 

not  have  permitted  that  presentment)  law,  as  I  take  it,  he  that  is  convicted 

it  was  held  that  it  was  as  well  a  si-  of  simony  is  after  incapacitated  not 

mohy  as  if  the  gi'ant  had  not  been  only  to  that  living,  but  to  all  other 

void.     And,  as  to  the  second,  they  church  preferments:   but  of  this  be 

held  it  to  be  simony ;  for  thero  be  informed  by  the  canonist.    Degge,  p. 

not  any  accessaries  in  simony;  but  61.] 
all  are  principals  therein,  as  well  as        (j)  [GibflOD;796'*-801.] 
in  trespass  i  and  it  appertains  to  the 
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and  the  author  of  Watson^s  (y)  Incumbent.  The  books  of  caseofDoMtf 
practice,  too,  are  clear  and  explicit.  In  Clarke's  Praxis  the  jJ^idkiiMif 
mode  of  proceeding  is  pointed  out :  "  Si  (2)  clericus  commisit  EccicfUiUcai 

simoniam  in  obtinendo  beneficium  ecclesiasticum,  potest  sive  -^^ 

ex  officio  judicis,  sive  ad  instantiam  partis  conveniri  ac  juxta 
sanctiones  canonicas  puniri,  sic  etiam  laici  participes  ejusdem 
criminis." 

[[This  passage  has  been  adopted  by  Oughton  to  its  full  ex- 
tent (a). 

[[Judgment. —  Sir  John  NichoU  said  the  authorities  were 
satisfkctory  with  respect  to  the  principle ;  but  directed  a  search 
to  be  made  for  any  cases  which  might  have  been  decided  in 
the  ecclesiastical  courts. 

[[Phillimore  cited  the  case  of  the  office  of  the  judge  pro* 
moted  by  Lucy  v.  The  Bishop  of  SL  DavitTs  (b)^  in  which  the 
delegates  were  unanimously  of  opinion  that  the  ecclesiastical 
court  was  fully  competent  to  try  the  question ;  and  finally 
affii'med  the  sentence  of  the  inferior  court,  by  which  the  bishop 
had  been  found  guilty  of  simony.     {Vide  post,  this  case.) 

rJPer  curiam, — Let  the  citation  issue. 

QBut  this  cause  never  came  to  a  decision.  In  the  case  of 
Whish  and  Woollatt  v.  Hesse  (clerk),  in  183^,  in  a  criminal 
proceeding  of  a  like  description,  Sir  J.  Nicholl  said,  •*  It  is  a 
crime  of  no  light  character ;  not  only  by  the  ecclesiastical  law, 
but  by  the  common  law,  it  is  held  to  be  a  crime  most  highly 
odious,  and  especially  in  a  clergyman,  since,  as  Lord  Coke  ob- 
serves, it  involves  the  crime  of  perjury."  "  Simony  is  odious 
in  the  eye  of  the  common  law."  "It  is  the  more  odious  be- 
cause it  is  ever  accompanied  by  perjury,  for  the  presentee  is 
sworn  to  commit  no  simony  (c)."  "  Simony  hath  always,  by 
the  law  of  God  and  of  the  land,  been  accounted  a  great 
offence  (rf)."  "  And  it  is  very  well  known  that  every  clergy- 
man takes  a  solemn  oath  before  his  diocesan  that  there  has 
been  nothing  promised  to  be  done  or  to  be  undertaken  by  or 
for  him,  and  that  he  will  not  perform  any  such  promise  made 
without  his  knowledge.  Such  is  the  magnitude  of  the  offence 
charged.      The  consequences  of  simony  are  also  very  serious ! 


Cake  of 
Whuhand 
WooUatt  V. 

Jfeaie, 


(y)  [Watson's  Clergyman's  Law, 
c.  5.] 

(t)  [Clarke's  Praxis,  tit.  132  ] 
(a)  FOughton,  vol.  i.  tit  4  J 
(6)  [Deleg.  Feb.  22,  1699.  The 
eourt  was  composed  of  a  full  commis- 
sion, consisting  of  several  temporal 
and  ecclesiastical  peers,  besides  com- 
mon law  judges  and  civilians.  Treby, 
Chief  Justice  of  the  Common  Pleas ; 
Ward,  Chief  Baron  of  the  Exchequer; 
and  Sir  Charles  Hedges,  Judge  of  the 
Admiralty,  were  of  ue  number. 


[The  suit  was  originally  promoted 
before  the  Archbishop  of  Canterbury 
(Tennison),  in  a  court  held  at  Lam- 
beth, before  the  archbishop  in  person, 
assisted  by  six  suifiragan  bishops.  Ld. 
Raym.  447,  539,  545,  817;  2  Warn. 
6oG\  Gibs.  1006.  Bishop  Burnet  has 
given  an  account  of  the  trial  and  de- 
privation of  this  bishop,  vol.  it.  226, 
and  again  250.] 

(c)  [3  Inst.  156.] 

(rf)[Cro.  Car.  353.] 
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under  the  statute  of  Elizabeth  the  living  is  void.  The  presen- 
tation devolves  to  the  crown,  and  the  guilty  presentee  is  inca- 
pacitated, and  liable  to  a  penalty  of  two  years'  full  value  of  the 
living  (/)."  But  in  this  case  the  court  holding,  first,  that  the 
clerk  proceeded  against  had  not  been  proved  to  be  privy  to 
having  made  or  confirmed  any  simoniacal  contract ;  secondly, 
that  no  criminal  contract  had  been  established,  dismissed  him 
from  the  suit,  and  condemned  his  prosecutor  in  costs.  It  was 
thought  to  have  been  intimated  in  the  course  of  the  suit  that 
an  ecclesiastical  court  cannot  proceed  to  deprivation  in  a  cri- 
minal suit  against  a  clerk  who  is  simoniacP.  promotvs,  without 
his  privity  or  subsequent  confirmation. 
c;,ve  «.f  The  TDr.  Watsott  was  promoted  to  the  see  of  St.  Davids  in  1687. 
.s^'&dC.  Arclibishop  Tillotson  had  visited  the  diocese  of  St.  David's, 
and  in  right  of  his  visitatorial  power  suspended  the  bishop :  he, 
notwithstanding  this,  collated ;  whereupon  the  archbishop  cited 
him  before  him:  he  appeared  and  submitted.  Archbishop 
Tennison,  on  the  death  of  Tillotson,  succeeded  to  the  see  of 
Canterbury. 

[^Aftei*wards  one  Lucy  instituted  proceedings  against  the 
bishop  for  simony,  or,  as  it  is  expressed  in  the  citation,  propter 
simoniam  sive  crimen  simoniacce  pravitatis.  The  bishop  was 
deprived,  and  appealed  to  the  Delegates  ;  pending  the  appeal. 
Sir  Bartholomew  Shower  applied  for  a  prohibition  on  behalf  of 
the  bishop.  The  case  is  reported  ig)  under  the  name  of  The 
Bishop  of  St,  David's  v.  Lucy.  The  first  objection  raised 
was  as  to  the  jurisdiction ;  and  Holt,  C.  J.,  said,  that  the  ad- 
mitting that  point  of  jurisdiction  to  be  disputed,  would  be  to 
admit  the  dispute  of  fundamentals. 

[|The  counsel  then  moved  that  the  matters  were  of  temporal 
conusance,  and  not  conusable  by  the  archbishop, —  tliat  the 
contract  amounted  only  to  a  temporal  contract ;  but  the  whole 
court  was  of  opinion,  that  though  it  was  a  contract  it  was  a 
simoniacal  contract,  and  then  it  will  be  examinable  in  the  spi- 
ritual court ;  not  whether  the  contract  ought  to  be  performed 
or  not,  but  to  punish  the  party  by  ecclesiastical  censures :  this 
was  proper  before  the  statute  of  Elizabeth,  and  it  was  saved  by 
the  statute.  That  the  common  law  takes  no  notice  of  any 
simony  but  that  which  the  statute  enjoins ;  and  the  statute  has 
not  defined  simony  in  any  manner  as  to  say  what  shall  be 
simony  and  what  not  by  the  ecclesiastical  law. 

[^Another  argument  for  the  prohibition  was,  that  the  charge 
was  for  taking  excessive  fees,  which  was  punishable  by  indict- 
ment at  common  law ;  to  this  it  was  answered  by  the  counsel, 
that  these  oifences  by  the  canon  law,  and  in  the  spiritual  court, 
were  simony,  quodfuit  concessum  per  totam  curiam* 

if)  P  Hagg.  693.]  (g)  [Ld.  Raym.  Rep.  vol  i,  447.] 
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[^Other  objections  were  urged :  but  the  court  said,  that  the  Ca^e  or  The 
distinction  which  would  answer  almost  all  the  objections  was  6y!'^h3C. 

this,  that  as  to  that  which  relates  to  the  office  of  bishop,  and 

against  his  duty  as  a  bishop,  the  spiritual  court  may  proceed 
against  him  to  deprive  him,  but  not  punish  him  as  for  a  temporal 
offence ;  and  cited  Sir  John  Savage's  case  (A),  and  Cawdrt/s 
case(i)f  where  upon  a  special  verdict  found,  it  appeared  that 
Cawdry  was  deprived  by  the  high  commissioners  for  preaching 
against  the  common  prayer ;  and  though  there  was  other  pu- 
nishment appointed  by  the  statute,  and  not  deprivation  till  the 
second  offence,  yet  it  was  held  that  they  might  well  proceed  by 
their  own  law,  and  deprive  him ;  it  being  against  the  duty  of 
his  office  as  a  minister,  and  they  having  sworn  to  purge  their 
body  of  all  scandalous  members. 

[[The  Bishop  of  St.  David's  afterwards  applied  for  a  prohi- 
bition against  the  Delegates,  which  was  refused. 

[[Afler  the  denial  of  the  prohibition  he  petitioned  the  chan- 
cellor for  a  writ  of  error,  which  was  at  first  granted ;  but  the 
lords  of  parliament  were  of  opinion  that  a  writ  of  error  would 
not  lie  in  the  case. 

[[In  1695,  the  bishop  instituted  proceedings  in  the  House  of 
Lords,  and  claimed  the  privilege  of  his  peerage  (f).  Sir  Tho- 
mas Powys,  Sir  Bartholomew  Shower,  and  Dr.  Oldys,  were 
his  counsel;  Mr.  Serjeant  Wright,  Dr.  Walker,  and  Dr.  Cook, 
counsel  for  the  archbishop ;  and  the  attorney-general  appeared 
for  the  crown. 

[[One  of  the  objections  raised  was,  that  witnesses  had  been 
permitted  to  give  evidence  against  the  bishop  who  were  mani- 
festly disqualified ;  but  this  and  various  other  objections  were 
overruled ;  and  the  House  of  Lords,  after  much  discussion,  re- 
fused to  interfere,  and  the  sentence  of  deprivation  against  the 
bishop  was  carried  into  execution  (k), 

[[The  tenor  of  the  sentence  was  :  "  Propter  diversa  crimina 
et  excessus,  et  praesertim  crimen  simoniae  sive  simoniacae  pra- 
vltatis." 

[[One  charge  was  his  appointing  a  clergyman  to  a  living 
*'  turpis  lucri,  et  proprii  quaestus  caus&,  intervenientibus  fraude, 
pacto,  et  simoniaca  pravitate.*'  And  the  transactions  were  de- 
scribed in  the  sentence  to  be  "  contrsi  sacros  canones  et  leges 
in  Ecclesi'A  Anglican^  receptas." 

[[In  the  year  1840,  the  Archbishop  of  York  instituted  a     nfant^r 
visitation  of  the  Cathedral  Church  of  York(Z),  and  appointed   ^«'^*''^««'- 
Dr.  Phillimore  his  commissary  for  the  purpose  of  carrying  it  into 

(h)  [Keitw.  194.]  oitglit  to  have  been  granted  he  never 

(i)   [5  Co.]  would  have  granted  it.] 
0)  [Lord  Raymond,  observes  Holt,        {k)  [State  Trials,  vol.  xiv.  44t3.] 
C.  J.,  told  me  that  if  the  Lords  had        (/)  [See  title  Sraitft  anl^  Chapters, 

been  of  opinion  that  the  prohibition  vol.  ii. ;  and  title  VMttatioit.j 
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Dtan  q/    executioii.    AmoHg  other  presentmenti  made  to  the  commissary 

York's  Cote:  ^^g  ^^^  charging  the  dean  with  selling  the  presentations  to  the 

vicarages  in  his  patronage.   The  learned  commissary  observed : 

[^"  I  wish  to  be  clearly  and  distinctly  understood,  as  holding 
the  statute  law  to  have  no  possible  application  to  this  case. 
Simony  is  not  an  offence  at  common  law,  but  by  the  canon  law, 
and  till  the  statute  of  Elizabeth  (/)  the  temporal  courts  had  no 
cognizance  of  or  jurisdiction  over  it,  and  now  they  have  only 
such  jurisdiction  as  the  limitations  of  that  statute,  and  a  subse- 
quent statute  of  the  12th  Anne  (m),  have  conferred  on  them. 

[^"  I  do  not  sit  here  to  expound  or  to  interpret  the  law  of 
the  temporal  courts, — I  have  no  authority  to  ao  so, — nor  if  I 
had  authority  to  do  so,  am  I  competent  to  the  task.  I  stu- 
diously and  anxiously  throw  out  of  my  consideration  the  sta- 
tutes to  which  I  have  referred,  passed  principally  with  a  view  to 
make  the  laity,  and,  in  some  instances,  the  clergy,  liable  to  tem- 
poral punishment.  Again,  I  place  equally  out  of  consideration 
any  law  against  simony  which  may  be  applicable  to  the  laity. 
Lay  patrons  are  happily  without  the  sphere  of  the  ecclesiastical 
jurisdiction;  I  say  happily,  because  this  circumstance  enables 
me  to  steer  clear  of  all  questions  intermixed  with  technicalities, 
and  embarrassed  by  questions  of  property,  which  partake  of  no 
sacred  character,  and  can  have  no  bearing  on  that  law  which 
is  applicable  to  spiritual  persons  alone,  who  hold  their  property 
in  trust  for  the  performance  of  holy  services  to  which  the  Church 
of  England  has  consecrated  them.  This  distinction  between 
those  matters  which  affect  the  clergy  and  laity  severally,  and 
still  more  the  distinction  between  the  administration  of  the 
temporal  and  ecclesiastical  laws,  is  upheld  and  sanctioned  by 
the  highest  authority,  and  is  of  the  very  essence  of  the  consti- 
tutional law  of  this  realm.  It  is  clearly  recognized  by  the 
statute  of  the  S9  Hen.  8,  c.  12,  which  passed  at  the  dawn  of 
the  Reformation.*' 

[[The  learned  commissary  then  cited  Cowdrie's  case(n)i  in 
which  Lord  Coke,  treating  of  the  ecclesiastical  laws,  follows 
the  words  of  this  statute,  the  cases  in  the  1  &  9  Cro.  Eliz.  78, 
642,  already  cited,  and  proceeded — 

[["  In  the  same  spirit.  Lord  Chief  Justice  Holt,  in  the  memo- 
rable case  of  The  Bishop  of  St,  David's  v.  Lucy{p)y  expounds 
the  different  operation  of  the  ecclesiastical  ana  temporal  law, 
and  the  necessity  of  maintaining  and  upholding  each  of  them 
distinct  and  inviolate. 

[[" '  Simony  is  an  offence  by  the  canon  law,  of  which  the  com- 
mon law  does  not  take  notice,  to  punish  it ;  for  there  is  not  a 
word  of  simony  in  the  statute  (p)  of  Elizabeth,  but  of  buying 

(/)  [31  Eliz.  c.  2.]  (o)  [Raym.  Rep.  449  J 

rfii)tl2  Anue,  c.  2—12.}  \p)  [That  is,  not  in  the  enodM^ 

(n)  [5  Co.]  part  of  the  statute.] 


and  selling.  Then  it  would  be  very  unjust  if  ecclesiastical  Dm  qf 
persons  might  offend  against  the  ecclesiastical  duty  in  such  ^^^''  ^'^'. 
instances,  of  which  the  common  law  cannot  take  notice  to  pu- 
nish them,  and  yet  the  King's  Bench  should  prohibit  the  spi- 
ritual court  from  inflicting  punishment  according  to  their  law. 
The  clergy  are  subject  to  a  law  different  from  that  to  which 
laymen  are  subject,  for  they  are  subject  to  obey  the  canons,  for 
the  convocation  of  the  clergy  may  make  laws  to  bind  all  the 
clerks,  but  not  the  lay  people.  And  if  the  clergy  do  not  con- 
form themselves,  it  will  be  cause  of  deprivation  {q).  Resolved 
by  all  the  judges  of  England.  And  by  such  authority  were  the 
canons  of  the  year  1603  made,  which  mahe  simony  so  great  an 
offence.  And  the  said  canons  have  been  always  received.  And 
many  of  the  ancient  canons  are  as  old  as  any  law  that  we  have 
at  this  time.' " 

[^This  chain  of  authorities  was  closed  by  this  extract  from 
Blackstone's  Commentaries  (r) : — "  '  Corporations,  being  com- 
posed of  individuals  subject  to  human  frailties,  are  liable,  as 
well  as  private  persons,  to  deviate  from  the  ends  of  their  insti- 
tution, and  for  that  reason  the  law  has  provided  proper  persons 
to  visit,  inquire  into,  and  correct  all  irregularities  that  arise  in 
such  corporations,  either  sole  or  aggregate,  and  whether  eccle- 
siastical, civil,  or  eleemosynary.  With  regard  to  all  eccle- 
siastical corporations,  the  ordinary  is  their  visitor,  so  constituted 
by  the  canon  laws,  and  from  them  derived  to  its,'  " 

[[The  Court  of  Queen's  Bench  subsequently  annulled  this 
judgment  on  the  ground  that  the  visitor  had  exceeded  his 
powers,  and  that  he  ought  to  have  proceeded  under  3  &  4  Vict, 
c.  86  (s).  But  they  expressed  no  opinion  whatever  on  the 
question  of  simony.  It  was  afterwards  intended  to  proceed 
de  novo  against  the  dean  under  the  3  &  4  Vict.  c.  86,  and  the 
opinion  of  the  attorney-general.  Sir  John  (afterwards  Lord) 
Campbell,  was  taken  as  to  whether  the  dean,  being  a  spiritual 
person,  was  not  guilty  of  simony  in  selling  the  next  presentation 
to  livings  in  his  gift. 

[["  I  am  of  opinion  that  it  will  be  proper  in  this  case  to  in- 
stitute proceedings  under  3  &  4  Vict.  c.  86.  I  conceive  that 
for  a  spiritual  person  to  sell  the  next  presentation  of  a  living 
which  he  holds  by  right  of  his  benefice,  whether  voidable  or 
not(^),  is  simony  by  the  canon  law;  and  I  think  that  the  dean's 
letter,  coupled  with  the  evidence  of  John  Singleton,  makes  out 
such  a  case  of  simony.  No  reasonable  man  can  doubt  that  the 
advance  of  the  100/.  was  the  consideration  for  the  grant  of  the 
next  presentation,  whatever  colour  one  of  the  parties  may  try 

(g)  [2  Cro.  37.]  (0    [The  Queen's  Advocate  and 

(r)  [Vol.  i.  p.  480.]  Dr.  Nicholl  are  understood  to  have 

(s)  [See  title  9xiM$%n  fltlH  lSe«    given  a  different  opinion.— Ed.] 

«trattit0  oC  tte  Slirn.] 


64« 


to  give  it.  The  presentation  of  Taylor  was,  I  think,  an  ofience 
within  the  two  years,  although  the  agreement  to  present  might 
be  beyond  the  two  years. 

(Signed)        "  J.  Campbell." 

''Temple,  21st  June,  1841." 


Arier  Death 
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to  injure  in< 
nocenl  Clerk 
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pV.  Other  Matters. 

3  &  4  Vict.      [[These  sales  of  presentations  in  The  Dean  of  Yorh^$  case 
c.  113.     took  place  before  the  3  &  4  Viet.  c.  113,  which  enacts  by 
s.  42, 

Spiriioai  ["  That  it  shall  not  be  lawful  for  any  spiritual  person  to  sell  or 

Perton  not  to  assign  any  patronage  or  presentation  belonffinff  to  him  by  virtue  of 

sell  or  antien  ®,.       r*  P.        %^  tn         1111        i'°ii  ^  « 

any  Right  or   any  dignity  or  spiritual  office  held  by  him,  and  that  every  snch 
Taironage.      ^^j^  ^j.  assignment  shall  be  null  and  void  to  all  intents  and 
purposes." 

[[It  seems  to  have  been  decided,  in  the  case  of  Alston  v. 
Atlaj/f  that  the  sale  of  the  advowson  of  voidable  living  was 
simoniacal  (u). — Ed.)] 

By  t^e  1  Will.  3,  c.  16,  ss.  1  &  2,  «  Whereas  it  hath  often 
happened,  that  persons  simoniac  or  simoniacally  promoted  to 
benefices  or  ecclesiastical  livings,  have  enjoyed  the  benefit  of 
such  livings  many  years,  and  sometimes  all  their  life-time,  by 
reason  of  the  secret  carriage  of  such  simoniacal  dealing,  and 
after  the  death  of  such  simoniac  person,  another  person,  inno- 
cent of  such  crime,  and  worthy  of  such  preferment,  being  pre- 
sented or  promoted  by  any  other  patron  innocent  also  of  that 
simoniacal  contract,  have  been  troubled  and  removed  upon 
pretence  of  lapse  or  otherwise,  to  the  prejudice  of  the  innocent 
patron  in  reversion,  and  of  his  clerk,  whereby  the  guilty  goetb 
away  with  the  profit  of  his  crime,  and  the  innocent  succeeding 
patron  and  his  clerk  are  punished,  contrary  to  all  reason  and 
good  conscience;  for  prevention  thereof  it  is  enacted,  that 
after  the  death  of  the  person  so  simoniacally  promoted,  the 
offence  or  contract  of  simony  shall,  neither  by  way  of  title  in 
pleading,  or  in  evidence  to  a  jury,  or  otherwise,  be  alleged  or 
pleaded  to  the  prejudice  of  any  other  patron  innocent  of  simony, 
or  of  his  clerk  by  him  presented  or  promoted,  upon  pretence  of 
lapse  to  the  crown,  or  to  the  metropolitan,  or  otherwise;  unless 
the  person  simoniac  or  simoniacally  promoted,  or  his  patron, 
was  convicted  of  such  ofience  at  the  common  law,  or  in  some 
ecclesiastical  court,  in  the  life-time  of  the  person  simoniac  or 
simoniacally  promoted  or  presented." 

(ti)  [See  tiaeVIttralitS.  p.  119,  in    S.  C,  6  Nev.   &  Man.  686,  Exch. 
this  volame;  and  7  Ad.  &  £11.  311 ;    Chamb.  C.  J.  Tindal.] 


Sect  3.  "  And  no  lease  really  and  bond  fide  made  by  any 
person  simoniac  or  simoniacally  promoted  to  any  deanry,  pre- 
bend, or  parsonage,  or  other  ecclesiastical  benefice  or  dignity, 
for  good  and  valuable  consideration,  to  any  tenant  or  person 
not  being  privy  to  or  having  notice  of  such  simony,  shall  be 
impeached  or  avoided  for  or  by  reason  of  such  simony,  but 
shall  be  good  and  effectual  in  law,  the  said  simony  notwith- 
standing. 

By  the  12  Anne,  st.  2,  c.  12,  *^  Whereas  some  of  the  clergy  AcierfymaD 
have  procured  preferments  for  themselves  by  buying  ecclesias-  arawlheMxi 
tical  livings,  and  others  have  been  thereby  discouraged,  it  is  P«^«««"*«»io»- 
enacted,  that  if  any  person  shall,  for  any  sum  of  money,  reward, 
gift,  profit,  or  advantage,  directly  or  indirectly,  or  for  or  by  rea- 
son of  any  promise,  agreement,  grant,  bond,  covenant  or  other 
assurance  of  or  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit  whatsoever,  directly  or  indirectly,  in  his  own  name  or  in 
the  name  of  any  other  person,  take,  procure,  or  accept  the  next 
avoidance  of  or  presentation  to  any  benefice  with  cure  of  souls, 
dignity,  prebend,  or  living  ecclesiastical,  and  shall  be  presented 
or  collated  thereupon,  every  such  presentation  or  collation,  and 
every  admission,  institution,  investiture,  and  induction  upon  the 
same,  shall  be  utterly  void,  frustrate,  and  of  none  efiect  in  law, 
and  such  a^eement  shall  be  deemed  a  simoniacal  contract,  and 
it  shall  be  lawful  for  the  queen,  her  heirs  and  successors,  to 
present  or  collate  unto,  or  give  or  bestow  every  such  benefice, 
dignity,  prebend,  and  living  ecclesiastical,  for  that  one  time  or 
turn  only ;  and  the  person  so  corruptly  taking,  procurmg  or 
accepting  any  such  benefice,  dignity,  prebend  or  living,  shall 
thereupon  and  from  thenceforth  be  adjudged  a  disabled  person 
in  law  to  have  and  enjoy  the  same,  and  shall  also  be  subject  to 
any  punishment,  pain  or  penalty,  limited,  prescribed  or  itifiicted 
by  the  laws  ecclesiastical,  in  like  manner  as  if  such  coirupt 
agreement  had  been  made,  after  such  benefice,  dignity,  prebend, 
or  living  ecclesiastical  had  become  vacant ;  any  law  Or  statute 
to  the  contrary  in  any  wise  notwithstanding." 

Which  statute  having  been  understood  as  only  prohibiting 
clergymen  from  purchasing  livings  for  themselves,  the  intention 
thereof  (if  that  was  its  sole  intention)  may  be  easily  frustrated 
by  employing  others  to  purchase  for  them.  But  surely  this 
falls  within  the  oath  required  by  Can.  40 ;  vide  ante. 


The  original  of  sinecures  was  thus:— The  rector  (with  pro-  original  of 
per  consent)  had  a  power  to  entitle  a  vicar  in  his  church  to  sinecorei. 
officiate  under  him,  and  this  was  often  done;  and  by  this  means. 
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&ftieeute. 

two  persons  were  instituted  to  the  same  church,  and  both  to 
the  cure  of  souls,  and  both  did  actually  officiate*  So  that, 
however,  the  rectors  of  sinecures,  by  having  been  long  excused 
from  residence,  arc,  in  common  opinion,  discharged  from  the 
cure  of  souls  (which  is  the  reason  of  the  name),  and  however 
the  cure  is  said  in  the  law  books  to  be  in  them  hahitualiter 
only,  yet,  in  strictness,  and  with  regard  to  their  original  insti- 
tution, the  cure  is  in  them  actualiter,  as  much  as  it  is  in  the 
vicar  (w). 

That  is  to  say,  where  they  come  in  by  institution ;  but  if  the 
rectory  is  a  donative,  the  case  is  otherwise,  for  there  coming  in 
by  donation,  they  have  not  the  cure  of  souls  committed  to  them. 
And  these  are  most  properly  sinecures  according  to  the  genuine 
signification  of  the  word  (a). 

But  no  church,  where  there  is  but  one  incumbent,  is  properly 
a  sinecure.  If  indeed  the  church  be  down,  or  the  parish  be- 
come destitute  of  parishioners,  without  which,  divine  offices 
cannot  be  performed,  the  incumbent  is  of  necessity  acquitted 
from  all  public  duty ;  but  still  he  is  under  an  obligation  of 
doing  this  duty,  whenever  there  shall  be  a  competent  number 
of  inhabitants,  and  the  church  shall  be  rebuilt.  And  these 
benefices  are  more  properly  depopulations  than  sinecures  (y). 

Bishoprics,  deaneries,  and  archdeaconries,  were  of  old  gene- 
rally said  to  have  the  cure  of  souls  belonging  to  them  :  some 
have  said  the  same  of  prebends,  but  with  less  reason.  Bishops 
have  the  cure  of  their  whole  dioceses,  and  archdeacons  do,  in 
many  particulars,  share  with  them  in  their  spiritual  cures.  The 
dean  was  said  to  have  the  cure  of  his  canons,  and  of  the  rest 
belonging  to  the  choir,  who  were  all  in  old  time  to  make  their 
confessions  to  him,  and  receive  absolutions  from  him ;  but  it 
doth  not  appear,  that  the  canons  or  prebendaries  have  or  had 
the  cure  of  souls,  in  this  or  any  other  respect.  They  are  indeed 
for  the  most  part  instituted,  but  not  to  the  cure  of  souls  (z). 

Possession  of  sinecures  (not  being  exempt  as  is  aforesaid) 
must  be  obtained  by  the  same  methods  by  which  the  possession 
of  other  rectories  and  vicarages  is  obtained,  namely,  by  pre- 
sentation, institution,  and  induction.  And  the  reason  is,  be- 
cause the  vicarage  had  not  its  beginning  by  appropriation  and 
endowment  (which  was  a  discharge  to  the  parson  from  the 
cure),  but  by  intitulation,  that  is,  by  being  admitted  to  a  title, 
or  a  share  in  the  profits  and  cure  of  the  rectory,  together  with 
the  rector,  and  in  subordination  to  him  as  vicar.  For  although 
by  a  constitution  of  Archbishop  Langton  there  might  not  be 
two  rectors  or  parsons  in  one  church,  yet  there  might  be,  and 
sometimes  were  established  in  the  same  church  both  a  rector 


(u)  Gibs.  719;  Johns.  85. 
(x)  Johns.  85. 


(y)  Johns.  84. 
(i)  Johns.  86. 
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and  vicar,  with  eure  of  souls :  and  in  such  case,  the  rectory 
came  to  be  a  sinecure,  not  because  it  was  really  so  in  law,  but 
because  the  rectors  got  themselves  excused  from  residence, 
and  by  degrees  devolved  the  whole  spiritual  cure  upon  the 
vicars  (a). 

Upon  which  ground,  the  possessors  of  sinecures  are  not 
bound  to  read  the  Thirty-nine  Articles  by  the  13  Eliz.  c.  12. 
And  in  this  only,  institution  to  sinecures  differs  from  institution 
to  other  benefices  (i). 

Sinecures  are  not  within  the   statute  of  pluralities,  such  Not  wiihin 
livings  being  not  by  the  said  statute  deemed  incompatible;  JJVforaiiirc*. 
but  only  those  to  which  the  cure  of  souls  is  actually  and  not 
only  habitually  annexed  (c). 

[^By  3  &  4  Vict.  c.  1 13,  it  is  enacted :  3  &  4  Vict. 

p  1 1*1 

[Sect.  48.  "  That  all  ecclesiastical  rectories  without  cure  of  Sapprc»io'n 
souls  in  the  sole  patronage  of  her  Majesty,  or  of  any  ecclesiastical  «p  {Jje^* 
corporation,  aggregate  or  sole,  where  there  shall  be  a  vicar  endowed 
or  a  perpetual  curate,  shall,  as  to  all  such  rectories  as  may  be 
vacant  at  the  passing  of  this  act  immediately  upon  its  so  passing, 
and  as  to  all  others  immediately  upon  the  vacancies  thereof  respec- 
tively, be  suppressed ;  and  that  as  to  any  such  ecclesiastical  rectory 
without  cure  of  souls,  the  advowson  whereof  or  any  right  of  pa- 
tronage wherein  shall  belong  to  any  person  or  persons  or  body 
corporate  other  than  as  aforesaid,  the  ecclesiastical  commissioners 
for  England  shall  be  authorized  and  empowered  to  purchase  and 
accept  conveyance  of  such  advowson  or  right  of  patronage,  as  the 
case  may  be,  at  and  for  such  price  or  sum  as  may  be  agreed  upon 
between  them  and  the  owner  or  owners  of  such  advowson  or  right 
of  patronage,  and  may  pay  the  purchase-money  and  the  expenses 
of  and  attendant  upon  such  purchase  out  of  the  common  fund 
hereinafter  mentioned;  and  that  after  the  completion  of  such 
purchase  of  any  such  rectory,  and  upon  the  first  avoidance  thereof, 
the  same  shall  be  suppressed ;  and  that  upon  the  suppression  of 
any  such  rectory  as  aforesaid  all  ecclesiastical  patronage  belonging 
to  the  rector  thereof  as  such  rector  shall  be  absolutely  transferred 
to  and  be  vested  in  the  original  patron  or  patrons  of  such  rectory/' 

[Sect,  54.    '*  That  upon   the   suppression   of  any   ecclesiastical  Endowmenti 
rectory  without  cure  of  souls  all  the  estate  and  interest  which  the  "f  "pprewed 
rector  thereof,  or  his  successor,  has  or  had,  or  would  have  or  have  tor!pt"vesied 
had,  as  such  rector,  in  any  lands,  tithes,  or  other  hereditaments  or  'J  Commw- 
endowments  whatsoever,  shall,  without  any  conveyance  thereof,  or 
any  assurance  in  the  law  other  than  the   provisions  of  this  act, 
apcrue  to  and  be  vested  in  the  ecclesiastical  commissioners  for 
England  and  their  successors  for  the  purposes  of  this  act.'* 

[Sect.  55.  **  That  if  in  any  case  it  shall  appear  to  be  expedient,  ^^  ^^  certain 
on  account  of  the  extent  or  population  or  other  peculiar  circum-  sinecure  Ree- 
stances  of  the  parish  or  dictrict  in  which  any  such  rectory  without  ^°"*** 
cure  of  souls  shall  be  situate,  or  from  the  incompetent  endowment  of 

(fl)  Gibs.  818.  (c)  Deg.  pt.  i.  c.  13. 

(6)  Johns.  86. 
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the  vicarage  or  vicaragesi  or  perpetual  curacy  or  curacies,  depend- 
ent on  such  rectory,  to  annex  the  whole  or  any  part  of  the  lands, 
tithes,  or  other  hereditaments  or  endowments  belonging  to  such 
rectory  to  such  vicarage  or  vicarages,  curacy  or  curacies,  such 
annexation  may  be  made,  and  any  such  vicarage  or  curacy  may  be 
constituted  a  rectory  with  cure  of  souls  by  the  authority  hereinafter 
provided;  and  that  wherever  any  rectory  heretofore  deemed  a 
rectory  without  cure  of  souls  has  been  held  together  with  the 
vicarage  dependent  thereon  for  the  period  of  twenty  years  last  past, 
the  same  shall  not  be  construed  to  be  a  rectory  without  cure  of 
souls  within  the  meaning  of  this  act,  but  such  last-mentioned 
rectory  and  vicarage  shall  continue  and  be  permanently  united,  and 
shall  be  a  rectory  with  cure  of  souls ;  subject  neverdieless  to  all 
the  provisions  of  the  thirdly-recited  act,  and  to  the  provisions  of 
this  act  which  relate  to  the  division  of  benefices  or  the  apportion- 
ment of  the  incomes  thereof." — Ed.] 


S>tn0in0  of  V0alm0— See  ^nUit  Wion^^ip. 


Sblanlrn:— See  Bttamntion. 


Skon  0U(reetitn0  ||i0  ^^ffaf^n  in  a  Uemtlte  —  See 


Spoliation. 

Spoliation  is  a  writ  obtained  by  one  of  the  parties  in 
suit,  suggesting  that  his  adversary  (spoliavit)  hath  wasted  the 
fruits,  or  received  the  same,  to  the  prejudice  of  him  who  sueth 
out  the  writ(rf). 

And  a  cause  of  spoliation  shall  be  tried  in  the  spiritual 
court,  and  not  in  the  temporal.  And  this  suit  lieth  for  one 
incumbent  against  another,  where  they  both  claim  by  one 
patron,  and  where  the  right  of  the  patronage  doth  not  come  in 
question  or  debate.  As  if  a  parson  be  created  a  bishop,  and 
hath  a  dispensation  to  keep  his  benefice,  and  afterwards  the 
patron  presents  another  incumbent,  who  is  instituted  and 
inducted ;  now  the  bishop  may  have  against  that  incumbent  a 
spoliation  in  the  spiritual  court,  because  they  claim  both  by 
one  patron,  and  the  right  of  the  patronage  doth  not  come  in 
debate,  and  because  the  other  incumbent  came  to  the  possession 
of  the  benefice  by  the  course  of  the  spiritual  law,  that  is  to 
say,  by  institution  and  induction;  so  that  he  hath  colour  to 

(rf)  1  Ought.  13. 
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have  it,  and  to  be  parson  by  the  spiritual  law :  for  otherwise, 
if  he  be  not  instituted  and  inducted^  spoliation  lies  not  against 
him,  but  rather  a  writ  of  trespass,  or  an  assize  of  novel  dis- 
seisin (e). 

So  it  is  also  where  a  parson  who  hath  a  plurality  doth 
accept  another  benefice,  by  reason  whereof  the  patron  presents 
another  clerk,  who  is  instituted  and  inducted.  Now  the  one 
of  them  may  have  a  spoliation  against  the  other,  and  then  shall 
come  in  debate  whether  he  hath  a  sufficient  plurality  or  not 
And  so  it  is  case  of  deprivation  (/)• 

The  same  law  is,  where  one  telleth  the  patron  that  his  clerk 
is  dead;  whereupon  he  presents  another;  there  the  first 
incumbent,  who  was  supposed  to  be  dead,  may  have  a  spolia- 
tion against  the  other.    And  so  in  divers  other  like  cases  (a). 

If  a  patron  do  present  a  clerk  unto  an  advowson,  who  is 
instituted  and  inducted,  and  afterwards  another  man  doth 
present  another  clerk  to  the  same  advowson,  who  is  also 
instituted  and  inducted ;  there  one  of  them  shall  not  have  a 
spoliation  against  the  other,  if  he  disturb  him  of  the  church, 
or  do  take  way  the  fruits  thereof;  because  the  right  of  the 
patronage  doth  come  in  debate  in  the  spiritual  court  which  of 
the  patrons  hath  a  right  to  present.  And  therefore  in  that 
case,  if  one  of  them  sue  a  spoliation  against  the  other,  he  shall 
have  prohiWtion  unto  the  spiritual  court,  and  no  conswltetion 
shall  be  granted  for  the  cause  aforesaid  (A). 

When  spoliation  is  brought  to  try  which  of  two  persons 
instituted  is  the  rightfiil  incumbent  of  a  parsonage  or  vicarage, 
or  after  sentence  given  against  one  of  the  parties  who  hath 
appealed ;  it  is  usual  for  the  ecclesiastical  judge,  at  the  petition 
of  either  of  the  parties,  to  decree  that  the  fruits  of  the  church  be 
sequestered,  and  to  commit  the  power  of  collecting  them  to  tbe 
churchwardens  or  some  others  of  the  same  parish,  first  taking 
bond  of  such  persons,  whereby  they  shall  be  obliged  to  collect  and 
keep  the  tithes  for  the  use  of  him  that  shall  be  found  to  have 
the  right,  and  to  render  a  just  account  when  called  thereunto. 
And  the  judge  is  also  wont  to  appoint  some  minister  to  serve 
the  cure,  for  the  time  that  the  controversy  shall  depend ;  and 
to  command  those  to  whom  the  sequestration  is  committed, 
to  allow  such  salary  as  he  shall  assign  out  of  the  profits  of  the 
church,  to  the  parson  that  he  orders  to  attend  the  cure.  And 
after  the  suit  is  determined,  the  sequestration  is  to  be  taken 
off,  and  the  profits  collected  to  be  restored  to  him  that  prevails 
at  law ;  to  wit,  in  specie,  if  they  remain  so,  or  if  not,  the  value 
of  them  (i). 

(c)  Terms  of  the  Law.  (h)  F.  N.  B.  86. 

(/)  Ibid.  (i)  Wats.  c.  30. 

(g)  Ibid. 
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JVlOST  of  the  stamp  duties  are  inserted  under  their  respective 
titles ;  I  therefore  think  it  advisable  to  omit  them  here  entirely, 
particularly  as  they  are  now  so  numerous  that  they  Would  fill 
several  pages. 


1  HE  stipendiary  priests  were  for  trejntals,  anniversaries)  obits, 
and  such  like,  grounded  on  the  doctrine  of  purgatory  and 
masses  satisfactory.  And  for  these  chantries  were  founded 
and  endowed,  to  pray  for  the  souls  of  the  founder  and  his 
friends.  Which  chantries  were  dissolved  by  the  statute  of  the 
1  Edw.  6,  c.  14. 


I^trtfttng  in  (tl^xxtt^  or  «?|jttrrft»arti— See  ei^\xvt^. 


BIB 


SUBDEACON  is  one  of  the  five  inferior  orders  in  the 
Romish  Church ;  whose  office  it  is  to  wait  upon  the  deacon  in 
the  administration  of  the  sacrament  of  the  Lord's  Supper  (J). 


fiUfFriigan— See  )Si»|^o|ti». 


" 


By  the  rubric  before  the  burial  office,  persons  who  have 
laid  violent  hands  upon  themselves  shall  not  have  that  office 
used  at  their  interment. 

And  the  reason  thereof  given  by  the  canon  law  is,  because 
they  die  in  the  commission  of  a  mortal  sin  {k) ;  and  therefore 
this  extendeth  not  to  idiots,  lunatics,  or  persons  otherwise  of 
insane  mind,  as  children  under  the  age  of  discretion^  or  the 
like  ;  so  also  not  to  those  who  do  it  involuntarily,  as  where  a 

(j)  Gibs,  99.  (A)  Lindw.  164. 
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roan  kills  himself  by  accident:  for  in  such  case  it  is  not  their 
crime,  but  their  very  great  misfortune. 

[[By  4  Geo.  4,  c.  62^  suicides  are  to  be  buried  in  the  church 
yard  at  night,  but  no  service  is  to  be  performed  over  them ;  see 
5Buc(aU— Ed.] 


jl^uniras— See  novVi^  Bap. 


3kVi9ttin»titution—See  Utmntt. 


^uppo^ititiowi  l}itt1)0— See  I$ii0tarli0. 


Lord  CWef  Justice  Hale  says:  "The  supremacy  of  the  King'.Sa. 
crown  of  England  in  matters  ecclesiastical  is  a  most  indubi-  fhlcommou 
table  right  of  the  crown,  as  appeareth  by  records  of  unques-  ^^' 
tionable  truth  and  authority  "  (m). 

Lord  Chief  Justice  Coke  saith :  "  By  the  ancient  laws  of 
this  realm,  this  kingdom  of  England  is  an  absolute  empire  and 
monarchy,  consisting  of  one  head,  which  is  the  king,  and  of  a 
body  consisting  of  several  members,  which  the  law  divideth 
into  two  parts,  the  clergy  and  laity,  both  of  them  next  and  im- 
mediately under  God  subject  and  obedient  to  the  head"  (n). 

By  the  parliament  of  England  in  the  16  Rich.  2,  c.  5,  it  is 
asserted,  that  the  crown  of  England  hath  been  so  free  at  all 
times  that  it  hath  been  in  no  earthly  subjection,  but  imme- 
diately subject  to  God  in  all  things  touching  the  regality  of  the 
same  crown,  and  to  none  other. 

And  in  the  24  Hen.  8,  c.  12,  it  is  thus  recited :  "  By  sundry 
and  authentic  histories  and  clironicles  it  is  manifestly  declared 
and  expressed,  that  this  realm  of  England  is  an  empire,  and  so 
hath  been  accepted  in  the  world,  governed  by  one  supreme 
head  and  king,  having  dignity  and  royal  estate  of  the  imperial 
crown  of  the  same  ;  unto  whom  a  body  politic,  compact  of  all 
sorts  and  degrees  of  people,  divided  in  terms  and  by  names  of 
spiritualty  and  temporalty,  been  bounden  and  owen  to  bear 
next  unto  God  a  natural  and  humble  obedience;  he  being 
also  furnished  by  the  goodness  and  sufferance  of  Almighty 
God,  with  plenary,  whole  and  entire  power,  pre*eminence^ 

(/)  [See  titles  e|urr|  in  Snglanlr       {m)  I  H.  H.  75. 
an^  ixtlmft  and  Cturcl  (ll  Ibrot-        (n)  5  Co.  8,  40,  CawdreyU  ca$€. 
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authority,  prerogative,  and  jurisdiction,  to  render  and  yield 
justice  and  final  determination  to  all  manner  of  persons  resiants 
within  this  realm,  in  all  cases,  matters,  debates,  and  contentions, 
without  restraint  or  provocation  to  any  foreign  princes  or  po- 
tentates of  the  world ;  in  causes  spiritual  by  judges  of  the  spi- 
ritualty, and  causes  temporal  by  temporal  judges." 

Again,  25  Hen.  8,  c. 21 :  "The  realm  of  England,  recog- 
nizing no  superior  under  God,  but  only  the  king,  hath  been 
and  is  free  from  subjection  to  any  man  s  laws,  but  only  to  such 
as  have  been  devised,  made  and  obtained  within  this  realm  for 
the  wealth  of  the  same,  or  to  such  other  as  by  sufferance  of  the 
king,  the  people  of  this  realm  have  taken  at  their  free  liberty 
by  their  own  consent  to  be  used  amongst  them,  and  have 
bound  themselves  by  long  use  and  custom  to  the  observance  of 
the  same,  not  as  to  the  observance  of  the  laws  of  any  foreign 

f>rince,  potentate  or  prelate,  but  as  to  the  customed  and  ancient 
aws  of  this  realm,  originally  established  as  laws  of  the  same 
by  the  said  sufferance,  consents  and  custom,  and  none  other- 
wise. 
By  ihcCn-  Can.  1.  "As  our  duty  to  the  king's  most  excellent  majesty 
Chord!.****  requireth,  we  first  decree  and  ordain,  that  the  archbishop 
from  time  to  time,  all  bishops,  deans,  archdeacons,  parsons, 
vicars,  and  all  other  ecclesiastical  persons,  shall  faithfully  keep 
and  observe,  and  as  much  as  in  them  lieth  shall  cause  to  be 
observed  and  kept  of  others,  all  and  singular  laws  and  statutes 
made  for  restoring  to  the  crown  of  this  kingdom,  the  ancient 
jurisdiction  over  the  state  ecclesiastical,  and  abolishing  of  all 
foreign  power  repugnant  to  the  same.  Furthermore,  all  eccle- 
siastical persons  having  cure  of  souls,  and  all  other  preachers, 
and  readers  of  divinity  lectures,  shall  to  the  uttermost  of  their 
wit,  knowledge  and  learning,  purely  and  sincerely  (without  any 
colour  or  dissimulation)  teach,  manifest,  open  and  declare,  four 
times  every  year  at  the  least,  in  their  sermons,  and  other  col- 
lation and  lectures,  that  all  usurped  and  foreign  power  (for- 
asmuch as  the  same  hath  no  establishment  nor  ground  by 
the  law  of  God)  is  for  most  just  causes  taken  away  and 
abolished,  and  that  therefore  no  manner  of  obedience  or  sub- 
jection within  his  majesty's  realms  and  dominions  is  due  unto 
any  such  foreign  power ;  but  that  the  king's  power,  within  his 
realms  of  England,  Scotland  and  Ireland,  and  all  other  his 
dominions  and  countries,  is  the  highest  power  under  God,  to 
whom  all  men,  as  well  inhabitants  as  bom  within  the  same,  do 
by  God's  laws  owe  most  loyalty  and  obedience,  afore  and  above 
all  other  powers  and  potentates  in  the  earth." 

Can.  2.  *'  Whoever  shall  affirm,  that  the  king's  majesty  hath 
pot  the  same  authority  in  causes  ecclesiastioal,  that  the  godly 
kings  had  amongst  the  Jews,  and  Christian  emperors  of  the 
primitive  church,  or  impeach  any  part  of  bis  regal  supremacy 
in  the  said  causes  restored  to  the  crown,  and  by  the  laws  of 
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this  realm  therein  established ;  let  him  be  excommunicated 
ipso  facto,  and  not  restored  but  only  by  the  archbishop,  after 
his  repentance  and  public  revocation  of  those  his  wicked  errors." 

Can.  26.  "  No  person  shall  be  received  into  the  ministry, 
nor  admitted  to  any  ecclesiastical  function,  except  he  shedl 
first  subscribe  (amongst  others)  to  this  article  following :  that 
the  king's  majesty  under  God  is  the  only  supreme  governor  of 
this  realm,  and  of  all  other  his  highness*s  dominions  and  conn- 
tries,  as  well  in  all  spiritual  or  ecclesiastical  things  or  causes, 
as  temporal ;  and  that  no  foreign  prince,  person,  prelate,  state, 
or  potentate,  hath  or  ought  to  have  any  jurisdiction,  power,  su- 
periority, pre-eminence,  or  authority,  ecclesiastical  or  spiritual, 
within  his  majesty's  said  realms,  dominions  and  countries." 

Art  37.  "  The  queen's  majesty  hath  the  chief  power  in  By  the 
this  realm  of  England,  and  other  her  dominions;  unto  whom  Ajjfcfe".'"* 
the  chief  government  of  all  estates  of  this  realm,  whether  they 
be  ecclesiastical  or  civil,  in  all  causes  doth  appertain ;  and  is 
not,  nor  ought  to  be,  subject  to  any  foreign  jurisdiction.  But 
when  we  attribute  to  the  queen's  majesty  the  chief  government, 
we  give  not  thereby  to  our  princes  the  ministering  either  of 
God's  word  or  of  the  sacraments ;  but  that  only  prerogative 
which  we  see  to  have  been  given  always  to  all  godly  princes 
in  Holy  Scripture  by  God  himself;  that  is,  that  they  should 
rule  all  estates  and  degrees  committed  to  their  charge  by  God, 
whether  they  be  ecclesiastical  or  temporal,  and  restrain  with 
the  civil  sword  the  stubborn  and  evil  doers.  The  Bishop  of 
Rome  hath  no  jurisdiction  in  this  realm  of  England." 

''  Albeit  the  king's  majesty  justly  and  riffht&IIy  is,  and  ought  By  Act  or 
to  be,  the  supreme  head  of  the  Church  of  England,  and  •^''■"•■** 
so  is  recognized  by  the  clergy  of  this  realm  in  their  Convo^ 
cations ;  yet  nevertheless,  for  corroboration  and  confirmation 
thereof,  and  for  the  increase  of  virtue  in  Christ's  religion,  and 
to  repress  all  errors,  heresies,  and  other  enormities  and  abuses, 
it  is  enacted,  "  that  the  king,  our  sovereign  lord,  his  heirs  and 
successors,  kings  of  this  realm,  shall  be  taken,  accepted  and 
reputed  the  only  supreme  head  in  earth  of  the  Church  of 
England ;  and  shall  have  and  enjoy,  annexed  to  the  imperial 
crown  of  this  realm,  as  well  the  style  and  title  thereof,  as  all 
honours,  dignities,  pre-eminences,  jurisdictions,  privileges,  au- 
thorities, immunities,  profits,  and  commodities,  to  the  said 
dignity  of  supreme  head  of  the  same  church  belonging  and  ap- 
pertaining ;  and  shall  have  power  from  time  to  time  to  visit, 
repress,  redress,  reform,  order,  correct,  restrain,  and  amend  all 
such  errors,  heresies,  abuses,  offences,  contempts,  and  enormities 
whatsoever  they  be,  which  by  any  manner  of  spiritual  autho- 
rity or  jurisdiction  may  lawfully  be  reformed,  repressed,  or- 
dered, redressed,  corrected,  restrained,  or  amended  most  to  the 
pleasure  of  Almighty  God,  the  increase  of  virtue  in  Christ's 
religion,  and  for  the  conservation  of  the  peace,  unity  and 
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tranquillity  of  this  realm ;  any  usage^  custom,  foreign  laws, 
foreign  authority,  prescription,  or  any  other  thing  to  the  contrary 
notwithstanding  (o)." 

Recognized  by  the  Clergy  of  this  Realm  in  their  CanvO' 
cations^ — Which  recognition,  after  deliberation  and  debate  in 
both  houses  of  convocation,  was  at  length  agreed  upon  in  these 
words, —  Ecchsi(E.  et  cleri  Anglicani,  cujus  singular  em  pro^ 
tectorem  unicumy  et  supremum  aominum,  et  quantum  per  Christi 
legem  licet,  etiam  supremum  caput  ipsius  majestatem,  recog- 
noscimus{p), 

"  Whereas  the  king  hath  heretofore  been,  and  is  justly  and 
lawfully,  and  notoriously  known,  named,  published  and  de- 
clared to  be  king  of  England,  France  and  Ireland,  defender 
of  the  faith,  and  of  the  Church  of  England  and  also  of  Ireland 
in  earth  supreme  head,  and  has  justly  and  lawfully  used  the 
title  and  name  thereof;  it  is  enacted,  that  all  his  majesty's  sub- 
jects shall  from  henceforth  accept  and  take  the  same  his 
majesty's  style,  as  it  is  declared  and  set  forth  in  manner  and 
form  following,  viz.  *  Henry  the  Eighth,  by  the  grace  of  God, 
king  of  England,  (since  the  union  with  Scotland,  king  of  Great 
Britain,)  France  and  Ireland,  defender  of  the  faith,  and  of  the 
Church  of  England  and  also  of  Ireland  in  earth  the  supreme 
head :'  and  the  said  style  shall  be  for  ever  united  and  annexed 
to  the  imperial  crown  of  this  realm  {qy 

Defender  of  the  Faith."] — This  title,  although  sometimes 
attributed  to  our  kings  before,  yet  was  peculiarly  and  in  a 
more  solemn  manner  given  to  King  Henry  the  Eighth  by 
Pope  Leo  the  Tenth,  for  writing  against  Luther. 

And  of  the  Church  of  England  and  also  of  Ireland  in 
Earth  the  supreme  Head.] — These  are  the  words  which  seem 
to  be  understood,  in  the  abbreviated  style  of  the  king,  as  it  is 
now  usually  expressed,  [defender  of  the  faith  and  so  forth.] 

By  the  1  Edw.  6,  c.  12,  s.  6,  22,  if  any  person  shall  by 
open  preaching,  express  words  or  sayings,  affirm  or  set  forth, 
that  the  king  is  not,  or  ought  not  to  be,  supreme  head  in  earth 
of  the  Church  of  England  and  Ireland,  or  any  of  them,  imme- 
diately under  God ;  or  that  the  bishop  of  Rome,  or  any  other 
person  than  the  king  of  England  for  the  time  being,  is,  or 
ought  to  be  by  the  laws  of  God,  supreme  head  of  the  same 
churches  or  of  any  of  them ;  he,  his  aiders,  comforters,  abet- 
tors, procurers  and  counsellors,  shall  (on  conviction  by  the 
oath  of  two  witnesses  or  confession)  for  the  first  ofience  forfeit 
his  goods,  and  be  imprisoned  during  the  king's  pleasure :  for 
the  second  offence  shall  forfeit  his  goods,  and  also  the  profits 
of  his  lands  and  spiritual  promotions  during  his  life,  ana  also 
be  imprisoned  during  his  life ;  and  for  the  third  offence,  shall 
be  guilty  of  high  treason. 

Sects.  7,  22.  "  And  if  any  person  shall  by  writing,  printing, 
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evert  deed  or  act,  affinn  or  set  forth,  that  the  king  ia  not,  or 
ought  not  to  be,  supreme  head  in  earth  of  the  Church  of  Eng- 
land and  Ireland,  or  of  any  of  them,  immediately  under  God; 
or  that  the  bishop  of  Rome,  or  any  other  person  than  the  king 
of  England  for  the  time  being,  is,  or  ought  to  be,  by  the  laws 
of  God  or  otherwise,  the  supreme  head  in  earth  of  the  same 
churches  or  any  of  them ;  he  (his  aiders,  comforters,  abettors, 
procurers  and  counsellors)  shall  (on  conviction  by  the  oath  of 
two  witnesses  or  confession)  be  guilty  of  high  treason.** 

Sect  19.  "  But  no  person  shall  be  prosecuted  for  the  said 
offences  by  open  preachina  or  words  only,  unless  accused 
within  thirty  days  after  such  preaching  or  speaking,  if  the  ac- 
cusers be  within  the  realm  during  the  said  thirty  days ;  if  not, 
then  within  six  months  afler  such  preaching  or  words  spoken ; 
and  not  otherwise:  and  the  accusation  to  be  made  to  one  of  the 
king's  counsel,  or  to  a  justice  of  assize,  or  a  justice  of  the  peace 
being  of  the  quorum,  or  to  two  justices  of  the  peace  within  the 
shire  where  the  offence  was  committed." 

But  as  to  offences  made  treason  by  this  act,  the  same  is  so 
far  repealed,  by  the  1  Mary,  sess.  1,  c.  1,  which  enacteth,  that 
no  offence  made  high  treason  by  act  of  parliament  shall  be 
adjudged  high  treason,  but  only  such  as  is  expressed  in  the 
statute  of  the  25  Edw.  3.  But  as  to  the  rest  this  statute  con* 
tinueth  in  force. 

But  by  the  1  Eliz.  c.  1,  s.  16,  it  is  further  enacted  as  fol- 
loweth ;  viz.  "  that  no  foreign  prince,  person,  prelate,  state,  or 
potentate  spiritual  or  temporal,  shall  use,  enjoy  or  exercise  any 
manner  of  power,  jurisdiction,  superiority,  authority,  prehemi- 
nence  or  privilege,  spiritual  or  ecclesiastical,  within  this  realm, 
or  any  other  her  majesty's  dominions  or  countries ;  but  the 
same  shall  be  abolished  thereout  for  ever :  any  statute,  ordi* 
nance,  custom,  constitutions,  or  any  other  matter  or  cause 
whatsoever  to  the  contrary  notwithstanding.'* 

Sect.  17.  **  And  such  jurisdictions,  privileges,  superiorities 
and  preheminences  spiritual  and  ecclesiastical,  as  by  any 
spiritual  or  ecclesiastical  power  or  authority  have  heretofore 
been,  or  may  lawfully  be  exercised  or  used  for  the  visitation  of 
the  ecclesiastical  state  and  persons,  and  for  reformation,  order 
and  correction  of  the  same,  and  of  all  manner  of  errors,  here- 
sies, schisms,  abuses,  offences,  contempts  and  enormities,  shall 
for  ever  be  united  and  annexed  to  the  imperial  crown  of  this 
realm." 

Sects.  27, 30.  "  And  if  any  person  shall  by  writing y  printina, 
teaching,  preaching,  express  words,  deed  or  act,  advisedly,  mali- 
ciously and  directly  afnrm,  hold,  stand  with,  set  forth,  maintain 
or  defend  the  authority,  preheminence,  power  or  jurisdiction^ 
spiritual  or  ecclesiastical,  of  any  foreign  prince,  prelate,  person^ 
state  or  potentate  whatsoever,  heretofore  claimed,  used  or 
usurped  within  this  realm,  or  any  other  her  majesty's  domi- 
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iiions  or  countries ;  or  shall  advisedly,  maliciously  and  directly 
put  in  ure  or  execute  any  thing,  for  the  extolling,  advance- 
ment, setting  forth,  maintenance  or  defence  of  any  such  pre- 
tended or  usurped  jurisdiction,  power,  preheminence  and 
authority,  or  any  part  thereof;  he,  his  abettors,  aiders,  pro- 
curers and  counsellors,  shall  for  the  first  offence  forfeit  all  his 
goods,  and  if  he  hath  not  goods  to  the  value  of  20L,  he  shall 
also  be  imprisoned  for  a  year,  and  the  benefices  of  every 
spiritual  person  offending  shall  also  be  void ;  for  the  second 
offence  shall  incur  a  prcBmunire;  and  for  the  third  shall  be 
guilty  of  high  treason." 

Sect.  31.  "  But  no  person  shall  be  molested  for  any  oflfence 
committed  only  by  preaching^  teaching ,  or  tvards,  unless  he  be 
indicted  within  one  half-year  after  the  offence  committed." 

Sect.  37.  "  And  no  person  shall  be  indicted  or  arraigned  but 
by  the  oath  of  two  or  more  witnesses :  which  witnesses,  or  so 
many  of  them  as  shall  be  living,  and  within  the  realm  at  the 
time  of  the  arraignment,  shall  be  brought  face  to  face  before 
the  party  arraigned  if  he  require  the  same." 

5  Eliz.  c.  1,  s.  2.  "  If  any  person  shall  by  toritinff^ 
cyphering,  printina,  preaching  or  teaching,  deed  or  act,  ad- 
visedly and  wittingly,  bold  or  stand  with,  to  extol,  set  forth, 
maintain  or  defend  the  authority,  jurisdiction  or  power,  of  the 
bishop  of  Rome  or  of  his  see,  heretofore  claimed,  used  or 
usurped,  within  this  realm,  or  in  any  of  her  majesty *s  domi- 
nions; or  by  any  speech,  open  deed  or  act,  advisedly  and 
wittingly  attribute  any  such  manner  of  jurisdiction,  authority 
or  preheminence,  to  the  said  see  of  Rome,  or  to  any  bishop  of 
the  same  see  for  the  time  being ;  he,  his  abettors,  procurers 
and  counsellors,  his  aiders,  assistants  and  comforters,  upon 
purpose  and  to  the  intent  to  set  forth,  further  and  extol,  the 
said  usurped  power,  being  indicted  or  presented  within  one 
year,  and  convicted  at  any  time  after,  shsdl  incur  all  the  pains 
and  forfeitures  provided  by  the  Statute  of  Provision  and  JPrae- 
munire,  16  Rich.  2,  c.  25." 

Sect.  3.  '*  And  the  justices  of  assize,  or  two  justices  of  the 
peace  (one  whereof  to  be  of  the  quorum),  in  their  sessions, 
may  enquire  thereof,  and  shall  certify  the  presentment  into  the 
King's  Bench  in  forty  days,  if  the  term  be  then  open ;  if  not, 
at  the  first  day  of  the  full  term  next  following  the  said  forty 
days  :  on  pain  of  lOOZ." 

Sect.  4.  '^  And  the  justices  of  the  King's  Bench,  as  well  upon 
such  certificate  as  by  inquiry  before  themselves,  shall  proofed 
thereupon  as  in  cases  ot  prcetnunire.'* 

Sect  18.  But  charitable  giving  of  reasonable  alms  to  an 
offender,  without  fraud  or  covin,  snail  not  be  deemed  abetting, 
procuring,  counselling,  aiding,  assisting  or  comforting. 

The  papal  encroachments  upon  the  king's  sovereignly  in 
causes,  and  over  persons  ecclesiastical,  yea,  even  in  matters 
civil,  under  that  loose  pretence  of  in  ordine  ad  spiriiwdia,  had 
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obtained  a  great  strength,  and  long  continuance,  in  this  realm, 
notwithstanding  the  security  the  crown  had  by  the  oaths  of 
fealty  and  allegiance ;  so  that  there  was  a  necessity  to  unrivet 
those  usurpations,  by  substituting,  by  authority  of  parliament, 
a  recognition  by  oath  of  the  lung's  supremacy,  as  well  in 
causes  ecclesiastical,  as  civil ;  and  thereupon  the  oath  of  su- 
premacy was  ffamed  (r). 

Which  oath,  as  finally  established  by  the  1  Will.  3,  c.  8,  is 
as  follows : 

"  /,  A,  Bn,  do  swear,  that  I  do  from  my  heart  abhor,  detest,  and 
abjure,  as  impious  and  heretical,  that  damnable  doctrine  and  position, 
that  princes  excommunicated  or  deprived  by  the  pope,  or  any  authority 
of  the  see  of  Rome,  may  be  deposed  or  murdered  by  their  subjects,  or 
any  other  whatsoever.  And  I  do  declare,  that  no  foreign  prince, 
person,  prelate,  state  or  potentate,  hath,  or  ought  to  have,  any  juris- 
diction, power,  superiority,  pre-eminence  or  authority,  ecclesiastical  or 
spiritual,  within  this  realm  :  so  help  me  God" 

By  the  31  Geo.  3,  c.  32,  s.  18,  no  person  shall  be  sum- 
moned to  take  the  oath  of  supremacy,  or  be  prosecuted  for  not 
obeying  such  summons;  but  Roman  Catholics,  in  order  to 
enjoy  the  benefits  of  that  act,  for  which  see  the  title  ^Opct^^ 
are  to  take,  in  the  manner  therein  directed,  the  oath  introduced 
by  it ;  for  which  see  title  iSDdtl^d* 

But   lastly,    the   usurped  jurisdiction   of  the  pope  being  sapremacy 
abolished,  and  there  being  no  longer  any  danger  to  the  liber-  dSnSS  by** 
ties  of  the  church  or  state  from  that  quarter;  and  divers  of  the  g/ni^^'eniat 
princes  of  this  realm  having  entertained  more  exalted  notions  the  Revo, 
of  the  supremacy,  both  ecclesiastical  and  civil,   than   were  *"*^^"' 
deemed  consistent  with   the    legal    establishment   and   con- 
stitution ;  it  was  thought  fit,  at  the  Revolution,  to  declare  and 
express  how  far  the  regal  power,  in  matters  spiritual,  as  well 
as  temporal,  doth  extend :  that  so  as  well  the  just  prerogative 
of  the  crown  on  the  one  hand,  as  the  rights  and  liberties  of 
the  subject  on  the  other,  might  be  ascertained  and  secured. 
Therefore  by  the  statute  of  the  1  Will.  3,  c.  6,  it  is  enacted  as 
followeth : 

**  Whereas  by  the  law  and  ancient  usage  of  this  realm,  the 
kings  and  queens  thereof  have  taken  a  solemn  oath  upon  the 
evangelists,  at  their  respective  coronations,  to  maintain  the 
statutes,  laws,  and  customs  of  the  said  realm,  and  all  the 
people  and  inhabitants  thereof  in  their  spiritual  and  civil  rights 
and  properties;  but  forasmuch  as  the  oath  itself,  on  such 
occasion  administered,  hath  heretofore  been  framed  in  doubtful 
words  and  expressions,  with  relation  to  ancient  laws  at  this 
time  unknown ;  to  the  end  therefore  that  one  uniform  oath 
may  be  in  all  times  to  come  taken  bv  the  kings  and  queens 
of  this  realm,  and  to  them  respectively  administered,  at  the 
times  of  their  and  every  of  their  coronation,  it  is  enacted  that 
the  following  oath   shall  be  administered  to  every  king  or 

(r)  1  H.  H.  75. 
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queen  who  shall  succeed  to  the  imperial  crown  of  ihia  realmi 
at  their  respective  coronations,  by  one  of  the  archbishops  or 
bishops  of  this  realm  of  England  for  the  time  being,  to  be 
thereunto  appointed  by  such  king  or  queen  respectively,  and 
in  the  presence  of  all  persons  that  shall  be  attending,  assisting, 
or  otherwise  present  at  such  their  respective  coronations; 
that  is  to  say, 

'^  The  archbishop  or  bishop  shall  say,  '  Will  you  solemnly 
promise  and  swear  to  govern  the  people  of  the  kingdom  of 
England  and  the  dominions  thereto  belonging,  according  to 
the  statutes  in  parliament  agreed  on,  and  the  laws  and  customs 
of  the  same?*  The  king  or  queen  shall  say,  '  I  solemnly 
promise  so  to  do/ 

"  Archbishop  or  bishop :  *  Will  you  to  your  power  cause 
law  and  justice  in  mercy  to  be  executed  in  all  your  judgments  ?' 
The  king  or  queen  shall  answer,  *  I  will/ 

"  Archbishop  or  bishop :  '  Will  you  to  the  utmost  of  your 
power  maintain  the  laws  of  God,  the  true  profession  of  the 
gospel,  and  Protestant  reformed  religion  established  by  law  ? 
And  will  you  preserve  unto  the  bishops  and  clergy  of  this 
realm,  and  to  the  churches  committed  to  their  charge,  all  such 
rights  and  privileges  as  by  law  do  or  shall  appertain  unto  them 
or  any  of  them  V  The  king  or  queen  shall  answer,  '  All  this 
I  promise  to  do/  After  this,  laying  his  or  her  hand  upon  the 
holy  gospels,  he  or  she  shall  say,  '  The  things  which  I  have 
here  before  promised  I  will  perform  and  keep :  So  help  me 
God/     And  shall  then  kiss  the  book/* 

And  by  the  1  W.,  sess.  2,  c.  2,  "  Whereas  the  late  king 
James  the  Second,  by  the  assistance  of  divers  evil  counsellors, 
judges,  and  ministers  employed  by  him,  did  endeavour  to  sub- 
vert and  extirpate  the  Protestant  religion  and  the  laws  and 
liberties  of  this  kingdom : 

"1.  By  assuming  and  exercising  a  power  of  dispensing 
with  and  suspending  of  laws,  and  the  execution  of  laws» 
without  consent  of  parliament. 

'  "  2.  By  committing  and  prosecuting  divers  worthy  prelates, 
for  humbly  petitioning  to  be  excused  from  concurring  to  the 
said  assumed  power. 

*^  3.  By  issuing  and  causing  to  be  executed  a  commission 
under  the  great  seal  for  erecting  a  court  called  the  court  of 
commissioners  for  ecclesiastical  causes. 

"  4.  By  levying  money  for  and  to  the  use  of  the  crown,  by 
pretence  of  prerogative,  for  other  time  and  in  other  manner 
than  the  same  was  granted  by  parliament. 

"  5.  Bv  raising  and  keeping  a  standing  army  within  this 
kingdom  m  time  of  peace,  without  consent  of  parliament,  and 
quartering  soldiers  contrary  to  law. 

"  6.  By  causing  several  good  subjects,  being  protestants, 
to  be  disarmed  at  the  same  time  when  papists  were  both  armed 
and  employed,  contrary  to  law. 


*'  7.  By  violating  the  freedom  of  election  of  members  to 
serve  in  parliament. 

"  8.  By  prosecutions  in  the  Court  of  King's  Bench  for 
matters  and  causes  cognizable  only  in  parliament,  and  by 
divers  other  arbitrary  and  illegal  courses. 

"  9.  And  whereas  of  late  years,  partial,  corrupt,  and  unqua- 
lified persons  have  been  returned  and  served  on  juries  in  trials, 
and  particularly  divers  jurors  in  trials  for  high  treason,  which 
were  not  freeholders. 

''  10.  And  excessive  bail  hath  been  required  of  persons 
committed  in  criminal  cases,  to  elude  the  benefit  of  the  laws 
made  for  the  liberty  of  the  subjects. 

"11.  And  excessive  fines  have  been  imposed,  and  illegal 
and  cruel  punishments  inflicted. 

*^  12.  And  several  grants  and  promises  made  of  fines  and 
forfeitures,  before  any  conviction  or  judgment  against  the 
persons  upon  whom  the  same  were  to  be  levied. 

'^  All  which  are  utterly  and  directly  contrary  to  the  known 
laws  and  statutes  and  freedom  of  this  realm. 

*'  And  whereas  the  said  late  kinff  James  the  Second  having 
abdicated  the  government,  and  the  throne  being  thereby  vacant, 
his  highness  the  Prince  of  Orange  (whom  it  hath  pleased 
Almighty  God  to  make  the  glorious  instrument  of  delivering 
this  kingdom  from  popery  and  arbitrary  power)  did,  by  the 
advice  of  the  lords  spiritual  and  temporal,  and  divers  principal 
persons  of  the  commons,  cause  letters  to  be  written  to  the  lords 
spiritual  and  temporal  being  protestants,  and  other  letters  to 
tne  several  counties,  cities,  universities,  boroughs,  and  cinque 
ports,  for  the  choosing  of  such  persons  to  represent  them  as 
were  of  right  to  be  sent  to  parliament,  to  meet  and  sit  at  West- 
minster upon  the  S2nd  day  of  January  in  this  year  1688,  in 
order  to  such  an  establishment  as  that  their  religion,  laws,  and 
liberties  might  not  again  be  in  danger  of  being  subverted : 
upon  which  letters  elections  having  been  accordingly  made, 
and  thereupon  the  said  lords  spiritual  and  temporal  and  com- 
mons, pursuant  to  their  respective  letters  and  elections,  being 
now  assembled  in  a  full  and  free  representation  of  this  nation, 
taking  into  their  most  serious  consideration  the  best  means  for 
attaining  the  ends  aforesaid,  do  in  the  first  place,  (as  their 
ancestors  in  like  cases  have  usually  done,)  for  the  vindicating 
and  asserting  their  ancient  rights  and  liberties,  declare : 

"  1.  That  the  pretended  power  of  suspending  laws,  or  the 
execution  of  laws,  by  regal  authority,  without  consent  of  par- 
liament, is  illegal. 

*^  2.  That  the  pretended  power  of  dispensing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  as  it  hath  been 
assumed  and  exercised  of  late,  is  illegal. 

^^  3,  That  the  commission  for  erecting  the  late  court  of  com- 
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missioners  for  ecclesiastical  causes^  and  all  other  commissions 
and  courts  of  like  nature,  are  illegal  and  pernicious. 

"  4.  That  levying  money  for  or  to  the  use  of  the  crown,  by 
pretence  of  prerogative,  without  grant  of  parliament,  for  longer 
time  or  in  other  manner  than  the  same  is  or  shall  be  granted, 
is  illegal. 

"  5.  That  it  is  the  right  of  the  subjects  to  petition  the  king; 
and  all  commitments  and  prosecutions  for  such  petitioning  are 
illegal. 

"  6.  That  the  raising  or  keeping  a  standing  army  within 
the  kingdom  in  time  of  peace,  unless  it  be  with  consent  of 
parliament,  is  against  law. 

^'  7.  That  the  subjects  which  are  protestants  may  have  arms 
fox  their  defence,  suitable  to  their  conditions,  and  as  allowed 
by  law. 

"  8.  That  election  of  members  of  parliament  ought  to  be  free. 

"  9.  That  the  freedom  of  speech,  and  debates  or  proceed* 
ings  in  parliament,  ought  not  to  be  impeached  or  questioned 
in  any  court  or  place  out  of  parliament. 

''  10.  That  excessive  bail  ought  not  to  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

"11.  That  jurors  ought  to  be  duly  impanelled  and  returned, 
and  jurors  which  pass  upon  men  in  trials  for  high  treason 
ought  to  be  freeholders. 

"  12.  That  all  grants  and  promises  of  fines  and  forfeitures 
of  particular  persons  before  conviction,  are  illegal  and  void. 

"  13.  And  that  for  redress  of  all  grievances,  and  for  the 
amending,  strengthening,  and  preserving  of  the  laws,  parlia- 
ments ought  to  be  held  frequently. 

"  And  they  do  claim,  demand,  and  insist  upon  all  and 
singular  the  premises,  as  their  undoubted  rights  and  liberties; 
and  that  no  declarations,  judgments,  doings,  or  proceedings, 
to  the  prejudice  of  the  people  in  any  of  the  said  premises, 
ought  in  any  wise  to  be  drawn  hereafter  into  consequence  or 
example." 

The  truth  is,  that  after  the  abolition  of  the  papal  power 
there  was  no  branch  of  sovereignty  with  which  the  princes  of 
this  realm,  for  above  a  century  after  the  Reformation,  were 
more  delighted  than  that  of  being  the  supreme  head  of  the 
church ;  imagining  (as  it  seemeth)  that  all  that  power  which 
the  pope  claimed  and  exercised  (so  far  as  he  was  able)  was  by 
the  statutes  abrogating  the  papal  authority  annexed  to  the 
imperial  crown  of  this  realm ;  not  attending  to  the  necessary 
distinction,  that  it  was  not  that  exorbitant,  lawless  power  which 
the  pope  usurped  that  was  thereby  become  vested  in  them ; 
but  only  that  the  ancient  legal  authority  and  jurisdiction  of  the 
kings  of  England  in  matters  ecclesiastical,  which  the  pope  had 
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endeavoured  to  wrest  out  of  their  hands,  was  re-asserted  and 
vindicated.  The  pope  arrogated  to  himself  a  jurisdiction 
superior  not  only  to  his  own  canon  law,  but  to  the  municipal 
laws  of  kingdoms.  And  those  princes  of  this  realm  above 
mentioned  seem  to  have  considered  themselves  plainly  as  popes 
in  their  own  dominions.  Hence  one  reason  why  a  reformation 
of  the  ecclesiastical  laws  was  never  effected,  seemeth  to  have 
been  because  it  conduced  more  to  the  advancement  of  the 
supremacy  to  retain  the  church  in  an  unsettled  state,  and  con- 
sequently more  dependent  on  the  sovereign  will  of  the  prince. 
Hence  became  established  the  office  of  lord  vicegerent  in  causes 
ecclesiastical ;  and  after  that,  the  high  commission  court ;  and 
last  of  all,  the  dispensing  power,  or  a  power  of  dispensing  with 
or  suspending  the  execution  of  laws  at  the  prince's  pleasure. 
Therefore,  to  remove  these  grievances,  these  acts  prescribed 
the  just  boundaries  of  the  prerogative,  both  ecclesiastical  and 
civil,  and  established  the  rights  both  of  prince  and  people  upon 
the  firmest  and  surest  foundation,  namely,  the  known  law  of 
the  land;  and  thereby  rendered  the  name  of  an  English 
monarch  respectable  among  the  princes  of  the  earth.  A  king 
ruling  by  the  established  laws  of  his  kingdom,  that  is,  with  an 
extensive  power  of  doing  right,  and  an  utter  inability  of  doing 
wrong,  is  the  perfection  of  the  human  nature,  and  the  glory  of 
the  divine,  and  renders  kings,  in  a  most  emphatical  sense, 
God's  vicegerents. 

From  which  premises  may  be  deduced  also  the  genuine 
cause  why  the  civil  and  canon  laws  have  received  so  much 
check  and  discouragement  from  time  to  time  within  this  king- 
dom. They  are  founded  upon  the  principles  of  arbitrary 
power. 

The  civil  law  is  said  to  be  the  common  municipal  law  of  all 
the  arbitrary  states  in  Europe  (modified  only  according  to  the 
different  circumstances  of  each  government) ;  and  those  princes 
of  this  realm  who  have  most  affected  absolute  sovereignty  have 
been  proportionable  encouragers  of  the  civil  law.  The  canon 
law  hath  the  same  lineaments  and  features,  being  firamed  to 
render  the  pope  in  the  church  what  the  emperor  was  in  the 
state.  And  it  must  be  owned  they  are  both  perhaps  more 
for  the  ease  of  the  governors,  but  not  so  convenient  for  the 
governed. 

Particularly  as  to  the  enacting  part :  they  owe  their  very* 
existence  to  the  sovereign  will  of  the  supreme  governor ;  and 
consequently,  what  is  law  to-day  may  not  be  law  to-morrow ; 
for  the  same  power  which  enacteth  may  repeal.  "  For  such 
is  our  will,"  is  a  harsh  and  grating  sound  to  an  English  ear, 
being  the  sullen  voice  of  insolence  and  wanton  power.  How 
much  more  humane  is  that  declaration — '^  Be  it  enacted  by 
the  king's  most  excellent  majesty,  by  and  with  the  advice  and 
assent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
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this  present  parliament  assembledi  and  by  the  authority  of  die 


same.'' 


Again,  as  to  the  executive  part,  especially  with  respect  to 
criminal  prosecutions.  A  person  accused  in  the  dark ;  witnesses 
not  confronted  with  the  party  face  to  face ;  the  cruel  oath  ex 
officio,  whereby  a  man  is  compelled  to  accuse  himself  (not  to 
mention  the  diabolical  rack  and  torture) ;  and  the  whole  deter- 
mined at  last  by  the  sole  decision  of  the  judge,  who  must  needs 
be  oftentimes  an  entire  stranger  to  the  parties ;  are  disparage- 
ments to  those  laws  which  will  always  obstruct  their  progress 
in  a  land  of  liberty.  How  much  more  mild  and  gentle  is  that 
law  which  is  the  birthright  of  every  Englishman,  however  other- 
wise destitute  and  friendless,  whereby  he  shall  not  be  called 
upon  to  answer  for  any  crime  he  is  charged  withal,  but  upon 
the  oaths  of  at  least  twelve  men  of  considerable  rank  and 
fortune  within  the  county  in  which  the  offence  is  supposed  to 
have  been  committed,  if  they  shall  see  probable  cause  for  further 
inquiry;  and  afterwards  shall  not  be  condemned,  but  by  the 
unanimous  suffrage  of  other  twelve  men,  his  neighbours  and 
equals  in  degree  and  station  of  life,  upon  their  oaths  likewise ; 
and  at  the  same  time  he  hath  a  right  to  object  to  any  one  who 
is  summoned  to  try  him  for  his  ofrence,  if  he  hath  a  reasonable 
cause  of  exception.  The  one  is  the  law  of  tyrants,  the  other  of 
freemen — and  may  it  ever  prosper  in  the  British  soil ! 
By  the  Act  of  Finally,  by  the  act  of  union  of  the  two  kingdoms  of  Eng- 
tw"i  Kk.^***  ^^^^  ^^  Scotland,  5  Ann.  c.  8,  it  is  enacted,  that  after  the 
^^"•o;  Kng-  demise  of  her  maiesty  Queen  Anne,  the  sovereign  next  succecd- 

landandScot-   .  jn'^'^Ait*  j* 

land.  mg,  and  so  for  ever  afterwards  every  king  or  queen  succeeding 

and  coming  to  the  royal  government  of  the  kingdom  of  Great 
Britain,  at  his  or  her  coronation,  shall,  in  the  presence  of  aU 
persons  who  shall  be  attending,  assisting,  or  otherwise  then  and 
there  present,  take  and  subscribe  an  oath  to  maintain  and  pre- 
serve inviolably  the  settlement  of  the  Church  of  England,  and 
the  doctrine,  worship,  discipline,  and  government  thereof,  as 
by  law  established  within  the  kingdoms  of  England  and  Irelandi 
the  dominion  of  Wales,  the  town  of  Berwick-upon-Tweed,  and 
the  territories  thereunto  belonging. 

And  shall  also  swear  and  subscribe  that  they  shall  inviolably 

maintain  and  preserve  the  settlement  of  the  true  Protestant 

religion,  with  the  government,  worship,  discipline,  right,  and 

^privileges  of  the  Church  of  Scotland,  as  then  established  by  the 

laws  of  that  kingdom.     [[See  titles  C^urcfl  fit  (Pnfflant  aith 

3|relanti,  in  &eotlaitO,  ^oper?,  and  mMtntttft.^ 


I6ur0eon«— See  VI^V«i(iAn0« 

B^vplitt—See  e'^nt^f  and  HJ^ntUt  VtSlOW^ip. 
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By  canon  128^  no  chancellor,  commissary,  archdeacon,  official, 
or  any  other  person  using  ecclesiastical  jurisdiction,  shall  sub- 
stitute in  their  absence  any  to  keep  court  for  them,  except  he 
be  either  a  grave  minister  and  a  graduate,  or  a  licensed  public 
preacher,  and  a  beneficed  man  near  the  place  where  the  courts 
are  kept,  or  a  bachelor  of  law,  or  a  master  of  arts  at  least,  who 
hath  some  skill  in  the  civil  and  ecclesiastical  law,  and  is  a 
favourer  of  true  religion,  and  a  man  of  modest  and  honest  con- 
versation ;  under  pain  of  suspension  for  every  time  that  they 
offend  therein,  from  the  execution  of  their  offices,  for  the  space 
of  three  months  toties  quoties :  and  he  likewise  that  is  deputed, 
being  not  qualified  as  is  before  expressed,  and  yet  shall  presume 
to  be  a  substitute  to  any  judge,  and  shall  keep  any  court  as 
aforesaid,  shall  undergo  the  same  censure  in  manner  and  form 
as  is  before  expressed. 

And  by  the  statute  of  the  26  Geo.  2,  c.  83,  no  surrogate 
deputy  by  any  ecclesiastical  judge,  who  hath  power  to  grant 
licences  of  marriage,  shall  grant  any  such  licence  before  he 
hath  taken  an  oath  before  the  said  judge,  faithAiUy  to  execute 
his  office  according  to  law,  to  the  best  of  his  knowledge ;  and 
hath  given  security  by  his  bond  in  the  sum  of  100/.  to  the  bishop 
of  the  diocese,  for  the  due  and  faithfiil  execution  of  his  office. 

TThe  authority  of  a  surrogate  cannot  of  course  exceed  that 
of  his  principal  (0- — Ed.^ 

His  office  and  duty  in  granting  such  licences  is  treated  of  in 
the  title  fiHU^XXitiqU 

[[So,  by  10  Geo.  4,  c.  53,  it  is  enacted,  that  the  surrogates  of 
the  Arches  and  Consistory  of  London  are  to  continue,  afler  the 
death  of  such  judges,  till  the  new  appointments  are  made  {u). 
-Ed.;] 


In  the  laws  of  the  church,  we  read  of  two  sorts  of  suspension ;  Two  kindi. 
one  relating  solely  to  the  clergy,  the  other  extending  also  to  the 
Iai^(y). 

That  which  relates  solely  to  the  clergy,  is  suspension  from  Deprivation. 
oflSce  and  benefice  jointly,  or  from  office  or  benefice  singly ; 
and  may  be  called  a  temporary  degradation,  or  deprivation  of 
both.  So  we  find  it  described  by  John  of  Athon  :  a  nerson 
deposedyis  he  who  is  deprived  of  his  office  and  benefice,  although 
not  solemnly ;  a  person  dearaded,  is  he  who  is  deprived  of  both  DetnidatioD. 
solemnly,  the  ensigns  of  his  order  being  taken  from  him ;  a 

(0  IBalfimr  v.  Carpenter,  1  Phil-         (x)  [For  non-residence,  see  title 

lim.  205.]  9t(b(UiC0  anH  iti#ti?«iiit«  o(  tit 

(u)  [See  KftOftith  p.  229  of  this  vol.]    Clerks.] 

(y)  Gibs.  1047. 
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By  whom 
Saspeniion 
may  be  pro- 
nounced. 


ParUhloners 
ab  ingreaau 
EccUtUt. 


Prevloai  Ad- 
rooniilon  ne- 
ceiaary. 


person  suspended,  is  he  who  is  deprived  of  them  both  for  a 
time,  but  not  for  ever  (2). 

And  the  penalty  upon  a  clergyman  officiating  after  suspension, 
if  he  shall  persist  therein  after  a  reproof  from  the  bishop,  is 
(by  the  ancient  canon  law)  that  he  shall  be  excommunicated 
all  manner  of  ways,  and  every  person  who  commttnicates  with 
him  shall  be  excommunicated  also  (a). 

[[The  difference  between  suspension  and  deprivation  (jb)  con- 
sists in  this,  that  the  former  may  be  pronounced  by  the  chan- 
cellor of  the  diocese,  the  latter  by  the  bishop  alone  (c). — Ed.] 

The  other  sort  of  suspension,  which  extendeth  also  to  the 
laity,  is  suspension  ab  ingressu  eccUsim,  or  from  the  hearing  of 
divine  service,  and  receiving  the  holy  sacrament ;  which  may 
therefore  be  called  a  temporary  excommunication  {d). 

[[Very  recent  instances  are  furnished  by  the  Reports  of  the 
Ecclesiastical  Courts  of  parishioners  suspended  ab  ingressu, 
ecclesicBy  for  brawling  in  a  church,  and  in  a  vestry  held  in  a 
room  within  the  church  ;  this  sentence  being  attended  by  con- 
demnation in  costs  of  a  sum  nomine  expensarum  (e). — Ed.T 

Which  two  sorts  of  suspension,  the  one  relating  to  the  clergy 
alone,  and  the  other  to  the  laity  also,  do  herein  agree,  that  both 
are  inflicted  for  crimes  of  an  inferior  nature,  such  as  in  the 
first  case  deserve  not  deprivation,  and  such  as  in  die  second 
case  deserve  not  excommunication ;  that  both,  in  practice  at 
least,  are  temporary ;  both  also  terminated,  either  at  a  certain 
time  when  inflicted  for  such  time,  or  upon  satisfaction  given  to 
the  iudge  when  inflicted,  until  something  be  performed  which 
he  hath  enjoined :  and  lastly,  both  (if  unduly  performed)  are 
attended  with  further  penalties ;  that  of  the  clergy,  with  irre- 
gularity, if  they  act  in  the  meantime ;  and  that  of  the  laity  (as 
it  seemeth)  with  excommunication,  if  they  either  presume  to 
join  in  communion  during  their  suspension,  or  do  not  in  due 
time  perform  those  things  which  the  suspension  was  intended 
to  enforce  the  performance  of  (/). 

By  the  ancient  canon  law,  sentence  of  suspension  ought  not 
to  be  given  without  a  previous  admonition ;  unless  where  the 
ofience  is  such,  as  in  its  own  nature  requires  an  immediate  sus- 
pension :  and  if  sentence  of  suspension,  in  ordinary  cases,  be 
given  without  such  previous  admonition,  there  may  be  cause  of 
appeal  (g). 

The  following  is  extracted  from  1  T.  Rep.  526,  and  there 
said  to  be  taken  from  a  manuscript  book  in  the  handwriting  of 
Sir  E.  Simpson,  formerly  king's  advocate  and  judge  of  the 


i: 


[2)  Gibs.  1047. 

(a)  Ibid. 

(b)  T  Watson  v.  Thorp,  1  Phillim. 
277.] 

(c)  [See  titles  ftrrtff  and  VtACttCf .] 
(/)  Gibs.  1047. 


(e)  [See  brawling,  under  title 
€tttTr)>  vol.  i.  p.  389 ;  Cannmg  t. 
Sawkint,  2  Phillim.  293 ;  Jarman  ▼. 
Wite^  3  Hagg.  360.] 

(J')  Gibs,  1047. 

(g)  Gibs.  1046. 
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admiralty.      "  Offence  —  Undoubted  rule  in  admiralty  and  inierra«ii«ie 
ecclesiastical  courts,  that  person  suspended  for  an  offence  sup-  tween'cbcrse 
posed,  of  which  he  is  afterwards  acquitted  in  proper  court,  is  ^^^  a*^*i°'*- 
entitled  to  all  the  intermediate  profits.     Thus,  in  case  of  capture 
of  prize  at  sea,  the  officer  in  arrest  being  actually  on  board,  and 
aflerwards  duly  acquitted,  or  restored  to  his  station,  shall  share 
the  prize-money.     So  in  civil  causes  in  admiralty :  if  a  master 
turns  his  mate  without  just  cause  before  the  mast,  and  he  sue 
for  wages  as  mate  for  the  whole  time,  he  may  recover,  though 
he  did  not  do  the  duty.     So  if  a  clergyman  be  suspended  ab 
officio  et  beneficio,  and  upon  an  appeal  declared  innocent,  he 
will  recover  the  profits  of  the  living. 

"  Profits — Person  suspended  from  an  office,  entitled  to  inter- 
mediate profits,  if  innocent  (A).*" 


Canon  109.  "  if  any  offend  their  brethren  by  swearing,  By^h«c«Don 
the  churchwardens  or  questmen  and  sidemen,  in  their  next  pre- 
sentment to  their  ordinaries,  shall  present  the  same,  that  they 
may  be  punished  by  the  severity  of  the  laws,  according  to  their 
deserts :  and  such  notorious  offenders  shall  not  be  admitted  to 
the  holy  communion  till  they  be  reformed." 

By  the  19  Geo.  2,  c.  21,  s.  1,  if  any  person  shall  profanely 
curse  or  swear,  and  be  thereof  convicted  on  the  oath  of  one 
witness  before  one  justice  of  the  peace  or  mayor  of  a  town  cor- 
porate, or  by  confession ;  evei7  person  so  offending  shall  forfeit 
as  followeth  :  that  is  to  say,  every  day  labourer,  common  soldier, 
common  sailor,  and  common  seaman,  1^. ;  and  every  other 
person  under  the  degree  of  a  gentleman,  2s. ;  and  every  person 
of  or  above  the  degi*ee  of  a  gentleman,  5s.  And  if  any  person 
afler  conviction  offend  a  second  time,  he  shall  forfeit  double ; 
and  for  every  other  offence  after  a  second  conviction,  treble. 

Sect.  2.  '^  And  if  such  profane  cursing  or  swearing  shall  be  in 
the  presence  and  hearing  of  a  justice  of  the  peace,  or  in  the 
presence  or  hearing  of  such  mayor  as  aforesaid,  he  shall  convict 
the  offender  without  other  proof." 

Sect.  3.  "And  if  it  shall  be  in  the  presence  and  hearing  of  a 
constable  or  other  peace  officer,  he  shall  (if  such  person  be 
unknown  to  him)  seize,  secure,  and  detain  him,  and  forthwith 
carry  him  before  the  next  justice  of  the  peace  for  the  county  or 
division,  or  before  the  mayor  of  such  town  corporate,  wherein 
the  offence  was  committed;  who  shall  on  the  oath  of  such  con- 
stable or  other  peace  officer  convict  the  offender ;  but  if  such 

(A)  [See  title8fltr|»,  39eptibatton,    €Iergfi.*-ED.1 
Vtibuegm  aiOr  l^ftaiuH  of  t|(      (i)  [See  title  ^afia. 
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person  be  known  to  the  said  constable  or  other  peace  officer^ 
he  shall  speedily  make  information  before  such  justice  or  mayori 
that  the  offender  may  be  by  him  convicted." 

Sect.  4.  *'  And  such  justice  or  mayor  shall  immediately^  upon 
information  given  upon  oath  of  such  constable  or  other  peace 
officer,  or  of  any  other  person  whatsoever,  cause  the  offender  to 
appear  before  him;  and  upon  such  information  being  proved  as 
aforesaid,  shall  convict  him.  And  if  he  shall  not  immediately 
pay  down  the  sum  so  forfeited,  or  give  security  to  the  satisfac- 
tion of  such  justice  or  mayor  before  whom  the  conviction  is 
made,  such  justice  or  mayor  shall  commit  the  offender  to  the 
house  of  correction,  there  to  remain  and  be  kept  to  hard  labour 
for  the  space  of  ten  days." 

Sect.  5.  "  Provided,  that  if  any  common  soldier  belonging 
to  any  regiment  in  his  majesty's  service,  or  any  common  sailor 
or  common  seaman  belonging  to  any  ship  or  vessel,  shall  be 
convicted  of  profane  cursing  or  swearing  as  aforesaid,  and  shall 
not  immediately  pay  down  the  penalty  or  give  security  for  the 
same  as  aforesaid,  and  also  the  costs  of  the  information,  sum- 
mons, and  conviction,  as  by  this  act  is  directed ;  he  shall,  in* 
stead  of  being  committed  to  the  house  of  correction,  be  ordered 
by  such  justice  or  mayor  to  be  publicly  set  in  the  stocks  for 
the  space  of  one  hour  for  every  single  offence,  and  for  any 
number  of  offences  whereof  he  shall  be  convicted  at  one  and 
the  same  time  two  hours." 

Sect.  6.  "  And  if  such  justice  or  mayor  shall  wilfully  and 
wittingly  omit  the  performance  of  his  duty,  in  the  execution  of 
this  act,  he  shall  forfeit  5/.,  half  to  the  informer  and  half  to  the 
poor  of  the  parish  where  he  shall  reside ;  to  be  recovered  in 
any  of  his  majesty's  courts  of  record  at  Westminster." 

Sect.  7.  "  And  if  any  constable  or  other  peace  officer  shall 
wilfully  and  wittingly  omit  the  performance  of  his  duty  in  the 
execution  of  this  act,  and  be  thereof  convicted  by  the  oath  of 
one  witness,  before  one  justice  or  mayor  as  aforesaid^  he  shall 
forfeit  40^.  to  be  levied  and  recovered  by  distress  and  sale,  and 
to  be  disposed  of  half  to  the  informer  and  half  to  the  poor ;  and 
if  he  have  not  sufficient  goods  whereon  to  levy  the  same,  such 
justice  or  mayor  shall  commit  him  to  the  house  of  correction,  to 
be  kept  to  hard  labour  for  one  month." 

Sect.  8.  "  And  the  conviction  shall  be  drawn  up  in  the  words 
and  form  following: 

Middlesex  }      Be  it  remembered,  that  on  the day  of  —  m  the 

to  rvit>     i year  of  his  majesty^ s  reign,  A.  B.  was  convicted 

before  me  one  of  his  majesty^ s  justices  of  the  peace  for  the  covnty, 
riding,  division,  or  liberty  aforesaid,  for  "  before  me,  mayor,  justice^ 

bailiff,  or  other  chief  magistrate  of  the  city  or  town  of ,  witkm 

the  county  of ,"  as  the  case  shall  be]  of  swearmg  one  or  more 

profane  oath  or  oaths,  [or  *'  of  cursing  one  or  more  profane  curse  or 
curses,"  as  the  case  shall  bej.  Given  under  my  hana  and  sml  the 
day  and  year  aforesaid. 
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Which  said  form  and  conviction  shall  not  be  liable  to  be 
removed  by  certiorari,  but  shall  be  final  to  all  intents.  And 
the  said  justice  or  mayor  before  whom  the  conviction  shall  be 
shall  cause  the  same  to  be  fairly  wrote  upon  parchment,  and 
returned  to  the  next  general  or  quarter  sessions  of  the  peace 
for  the  county,  to  be  filed  by  the  clerk  of  the  peace,  and  kept 
amongst  the  records." 

Sect.  10.  "  The  penalties  to  be  disposed  of  for  the  benefit 
of  the  poor ;  and  all  charges  of  the  information  and  conviction 
shall  be  paid  by  the  offender  if  able,  over  and  above  the  penal- 
ties ;  which  charges  shall  be  settled  and  ascertained  by  such 
justice  or  mayor  (so  as  that  the  clerk  of  such  justice  or  mayor 
shall  have  for  the  information,  summons,  and  conviction  of 
every  offender,  the  sum  of  1*.  and  no  more;  s.  14.)  And  if 
such  party  shall  not  be  able,  or  shall  not  immediately  pay  the 
said  charges  and  expenses,  or  give  security  for  the  same  to  the 
satisfaction  of  such  justice  or  mayor,  he  shall  commit  him  to 
the  house  of  correction,  there  to  remain  and  be  kept  to  hard 
labour  for  the  space  of  six  days,  over  and  above  such  time  for 
which  he  may  be  committed  in  default  of  payment  of  the  penal- 
ties; and  in  such  case  no  charges  of  information  and  conviction 
shall  be  paid  by  any  person  whatsoever." 

Sect  J 1.  *'  And  if  any  action  shall  be  brought  against  any 
justice  of  the  peace^  constable,  or  anv  other  person  whatsoever, 
for  any  thing  done  in  execution  of  this  act,  ne  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence ;  and  if  a 
verdict  shall  be  given  for  him,  or  the  plaintiff  be  nonsuit,  or 
discontinue,  he  shall  have  treble  costs.'* 

Sect.  12.  '*  Provided,  that  no  person  shall  be  prosecuted  or 
troubled  for  any  offence  against  the  statute,  unless  the  same  be 
proved  or  prosecuted  within  eight  days  next  after  the  offence 
committed.' 

Sect.  13.  "And  this  act  shall  be  publicly  read  four  times  a 
year  in  all  parish  churches  and  public  chapels,  by  the  parson, 
vicar,  or  curate,  immediately  after  morning  or  evening  prayer, 
on  four  several  Sundays,  to  wit,  the  Sunday  next  after  ^Iarch 
25,  June  24,  September  29,  and  December  25,  or  in  case  divine 
service  shall  not  be  performed  in  any  such  church  or  chapel  on 
such  Sunday,  then  upon  the  first  Sunday  after:  on  pain  of  for- 
feiting 5/.  for  every  omission  or  neglect,  to  be  levied  by  distress 
and  sale  of  the  offender's  goods,  by  warrant  from  such  justice 


or  mayor." 


And  by  the  22  Geo.  2,  c.  33,  art.  2,  "  All  flag  officers,  and 
all  persons  in  or  belonging  to  his  majesty's  ships  or  vessels  of 
war,  being  guilty  of  profane  oaths,  cursings,  execrations,  or 
other  scandalous  actions,  in  derogation  of  God's  honour,  and 
corruption  of  good  manners,  shall  incur  such  punishment  as  a 
court  martial  shall  think  fit  to  impose,  and  as  the  nature  and 
degree  of  their  offence  shall  deserve." 
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oYNODALS  and  synodaticum,  by  the  name^  have  a  plain 
relation  to  the  holding  of  synods ;  but  there  being  no  reason 
why  the  clergy  should  pay  for  their  attending  the  bishop  in 
synods  pursuant  to  his  own  citation^  nor  any  footsteps  to  be 
found  of  such  a  payment  by  reason  of  the  holding  of  synods, 
the  name  is  supposed  to  have  grown  from  this  duty  being 
usually  paid  by  the  clergy  when  they  came  to  the  synod.  And 
this,  in  all  probability,  is  the  same  which  was  anciently  called 
cathedraticum,  as  paid  by  the  parochial  clergy,  in  honour  to 
the  episcopal  chair,  and  in  token  of  subjection  and  obedience 
thereto.  So  it  stands  in  the  body  of  the  canon  law.  "  No 
bishop  shall  demand  any  thing  of  the  churches  but  the  honour 
of  the  cathedraticuniy  that  is,  two  shillings"  (at  the  most,  saith 
the  gloss,  for  sometimes  less  is  given).  And  the  duty  which 
we  call  synodals,  is  generally  such  a  small  payment:  which 
payment  was  reserved  by  the  bishop,  upon  settling  the  reve- 
nues of  the  respective  churches  on  the  incumbents ;  whereas 
before,  those  revenues  were  paid  to  the  bishop,  who  had  a 
right  to  part  of  them  for  his  own  use,  and  a  right  to  apply  and 
distribute  the  rest,  to  such  uses,  and  in  such  proportions,  as  the 
laws  of  the  church  directed  (A), 

Synodals  are  due  of  common  right  to  the  bishop  only.  So 
that  if  they  be  claimed  or  demanded  by  the  archdeacon,  or  dean 
and  chapter,  or  any  other  person  or  persons,  it  must  be  upon 
the  foot  of  composition  or  prescription  (Z ). 

And  if  they  be  denied  where  due,  they  are  recoverable  in  the 
spiritual  couit.  And  in  the  time  of  Archbishop  Whitgift  they 
were  declared,  upon  a  full  hearing,  to  be  spiritual  profits ;  and, 
as  such,  to  belong  to  the  keeper  of  the  spiritualties  sede  va- 
cante  (m). 

Also  constitutions  made  in  the  provincial  or  diocesan  synods, 
were  sometimes  called  synodals ;  and  were  in  many  cases  re- 
auired  to  be  published  in  the  parish  churches :  in  which  sense 
tne  word  frequently  occurreth  in  the  ancient  directories. 


Ctraxro— See  VribiUgetf  mtH  ite«traittt0  of  tfir 

eittqUf  and  Citf)e0*]] 

CmuilAr0— See  Dtona0tetrt^0« 

{k)  Gibe.  976.  (/)  Ibid.  (m)  Gibs.  977. 
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CfittyoriiUietf  (of  ISi^tioyirin^)— See  I$i0tioii«« 
Crnt|&0— See  dTitr^t  jFruit0* 


By  Canon  87,  "  The  archbishops  and  all  bishops  within 
their  several  dioceses  shall  procure  (as  much  as  in  them  lieth) 
that  a  true  note  and  terrier  of  all  the  glebes^  landsi  meadows, 
gardens,  orchards,  houses,  stocks,  implements,  tenements,  and 
portions  of  tithes  lying  out  of  their  parishes,  which  belong  to 
any  parsonage,  vicarage,  or  rural  prebend,  be  taken  by  the  view 
of  honest  men  in  every  parish,  by  the  appointment  of  the  bishop, 
whereof  the  minister  to  be  one ;  and  to  be  laid  up  in  the  bishop's 
registry,  there  to  be  for  a  perpetual  memory  thereof." 

It  may  be  convenient  also  to  have  a  copy  of  the  same  ex- 
emplified, to  be  kept  in  the  church  chest  (n). 

These  terriers  are  of  greater  authority  in  the  ecclesiastical 
courts  than  they  are  in  the  temporal;  for  the  ecclesiastical 
courts  are  not  allowed  to  be  courts  of  record :  and  yet  even  in 
the  temporal  courts  these  terriers  are  of  some  weight,  when 
duly  attested  by  the  register  (o). 

Especially  if  they  l^  signed,  not  only  by  the  parson  and 
churchwardens,  but  also  by  the  substantial  inhabitants ;  but  if 
they  be  signed  by  the  parson  only,  they  can  be  no  evidence 
for  him ;  so  neither  (as  it  seemeth)  if  they  be  signed  only  by 
the  parson  and  churchwardens,  if  the  churchwardens  are  of 
his  nomination.  But  in  all  cases  they  are  certainly  strong 
evidence  against  the  parson  (p). 

Terriers,  though  signed  by  the  churchwardens  only,  are  ad- 
missible as  evidence,  and  they  are  also  admissible  against  the 
rector,  though  signed  by  none  claiming  under  or  acting  for 
him(y). 

[^Terriers  alone  are  not  sufficient  to  prove  a  modus  (r). 

Form  of  a  Terrier. 

A  true  note  and  terrier  of  all  the  glebes,  lands,  meadows,  gardens, 
orchards,  houses,  stocks,  implements,  tenements,  portions  of  tithes,  and 
other  rights,  belonging  to  the  vicarage  and  parish  church  of  Orton, 
otherwise  Overton,  in  the  county  of  Westmoreland,  and  diocese  of  Carlisle, 
now  in  the  use  and  possession  of  Richard  Burn,  clerk,  vicar  of  the  said 

(it)  God.  Append.  12.  1  Anstr.  387.    See  also  Atkyns  v. 

(o)  Johns.  242.  Haiton,  ib. 

(p)  Theory  of  Evidence,  45.    So        (q)  lUingwortk  v.  Leigh,  4  GwilK 

ruled  by  the  Court  of  King's  Bench  1615. 
ill  Miller  v.  Foster,  1794,  contrary        (r)  [1  Jac.  &  W.  20J 
to  the  opinion  of  Macdonald,  Ch.  B., 
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church ;  takcn^  made,  and  renewed  according  to  the  old  ecidencei  and 
knowledge  of  the  ancient  inhabitants^  this  tenth  day  of  November^  tn  the 
year  of  our  Lord  one  thousand  ieven  hundred  and  forty-nine^  by  the 
appointment  of  the  right  reverend  father  in  God  Richard  Lord  Bishop 
of  Carlisle,  at  his  primary  visitation  held  at  Appleby  in  the  said  county 
and  diocese  aforesaid^  the  eighth  day  of  June  in  the  same  year^  and 
exhibited  before  the  reverend  and  worshipful  John  fVaugh,  doctor  of 
laws,  chancellor  of  the  aforesaid  diocese f  on  the  twentieth  day  of  No- 
vember in  the  year  aforesaid. 

Imprimis,  One  stated  dwellinghouse,  in  length  fifty -one  feet  ^  m  breadth 
nineteen  feet^  within  the  walls.     One  thatched  barn,  stable,  caw  hoiue, 
and  peat   house,  contiguous  to  each  other  under  the  same  roof;   n 
length  eighty-one  feet,  in  breadth  twenty-one  feet,  without  the  walls. 
One  other  tittle  stable,  in  length  thirteen  Jeet,  in  breath  twelve  feet  and 
a  half;  adjoining  to  the  peat  house  at  the  south  west  side  and  end* 
Item,   The  churchyard,  containing  three  roods  and  nineteen  perches; 
adjoining  to  the  grounds  of  Robert  Teasdale  on  the  south,  of  Richard 
Alderson  on  the  west  and  north,  and  to  a  close  belonging  to  the  send 
vicarage,  called  Prior  Garth,  on  the  east :  The  walls  and  gates  thereof 
round  about  made  by  the  parish.  Item,  One  inclosure  called  rrior  Garth, 
containing  three  roods  and  seven  perches ;  adjoining  to  the  church  lane 
on  the  south,  to  the  churchyard  on  the  west,  to  the  ground  of  Richard 
Alderson  on  the  north,  and  to  the  highway  on  the  east :  Through  which 
there  lies  a  footpath  from  the  vicarage  houu  to  the  church,  but  for  no 
other  purpose :  The  wall  and  hedge  on  the  south,  norths  and  east  made 
by  the  vicar ;  and  on  the  xoestf  where  it  a^oina  to  the  churchyard^  by  the 
parish.     Item,  one  garden,  containing  one  rood  and  eleven  perches; 
adjoining  to  the  vicarage  garth,  and  to  the  ends  of  the  bam  and  iff  the 
dwelling  house,  <m  the  south ;  to  the  highway  on  the  west^  and  north ; 
and  to  the  said  garth  on  the  east :  The  fence  round  about  made  by  the 
vtcar.     Item,  One  parrock,  containing  twenty-four  perches  and  a  half: 
adjoining  to  Orton  Green  on  the  south,  to  the  highway  on  the  west,  to 
the  end  of  the  dwelling  house  on  the  north,  and  to  the  vicarage  garth  on 
the  east :  The  fence  round  about  made  by  the  vicar.     Item,  One  garth, 
containing  one  acre,  fifteen  perches  and  a  half;  adjoining  to  the  grommds 
of  John  Powley,  Daniel  Teasdale,  and  Orton  Green  on  the  south;  to 
the  said  parrock,  barn,  and  garden  on  the  west ;  to  the  peat  hotue  endj 
garden,  and  highway  on  the  north  ;  and  to  a  close  belonging  to  the  said 
vicarage,  called  Com  Close,  on  the  east :  The  fence  round  about  asade 
by  the  vicar,  except  that  John  Powley  makes  the  fence  where  it  adjoins 
to  his  ground,  and  Daniel  Teasdale  from  thence  to  the  bottom  of  the  old 
lime  kiln :    Through  which  garth  Ues  a  foot-path  for  the  said  John 
Powley  and  Daniel  Teasdale  to  and  frotn  their  said  grounds,  and  like^ 
wise  a  driving  way  for  their  sheep ;  which  they  frequented  whilst  the 
common  field  was  uniticlosed,  but  is  now  become  almost  useless^     Item^ 
One  inclosure,  called  Corn  Close,  containing  one  acre,  one  rood^  and 
twenty-one  perches ;     atfjoining  to    the   said  John   Rowley's   Lane, 
and  to  a  piece  of  ground  before  his  barn  called  a  fke-roam^  and  to  Jtis 
garth  on  the  south ;  to  the  vicar's  said  garth  on  the  west :    to  the 
highway  on  the  north  ;  and  to  the  highway  and  John  Rowley's  Lame  on 
the  east :  The  fence  all  about  made  by  the  vicar,  except  where  it  adfoisss 
to  John  Rowley's  garth  and  barn.     All  which  said  com,  dose,  garti, 
garden,  and  parrock^  have  been  inclosed  ground  for  time  immemorial. 
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and  the  vicar  in  respect  thereof  hath  not  repaired  any  part  of  the  high" 
wajfi  adjoining  thereunto.  Opposite  to  the  same^  on  the  north  nde,  is 
an  inclosure  made  by  Daniel  TeasdaUt  about  nine  years  agOf  by  which 
the  highroay  was  made  into  a  lane*  Item,  One  inclosure  called  Fore 
Dale,  containing  three  acres  and  Jifteen  perches;  adjoining  to  the 
grounds  of  Robert  Teasdale  and  John  Nelson  on  the  south,  of  John 
Nelson  on  the  west,  of  John  Powley  and  Robert  Teasdale  on  the  north, 
and  of  Robert  Teasdale  on  the  east:  All  the  fence  made  by  the  vicar, 
except  where  it  adjoins  to  the  said  John  Nelson's  in-croft,  and  except 
half  the  length  of  the  said  John  Nelson's  outcrof},  from  the  middle  to 
the  east  end,  the  said  John  Nelson's  fence  being  stone  wall :  From  the 
east  end  rf which  inclosure  lies  a  way  through  Rfibert  Teasdale  s  ground, 
which  the  present  incumbent  purchased  of  the  said  Robert  Teasdale,  to 
an  inclosure  belonging  to  the  said  vicar  {but  not  to  the  vicarage),  called 
Long  Roods;  which  is  to  continue  for  ever,  and  may  be  of  use  if  at  any 
time  hereafter  the  said  two  inclosures  {Fore  Dale  and  Long  Roods) 
shall  be  occupied  by  the  same  person,  or  otherwise.  Item,  One  other 
inclosure,  called  the  Greater  Mil-Brow,  containing  one  acre,  three  roods, 
and  seven  perches;  adjoining  to  the  ground  of  John  Powley  on  the 
south,  to  a  tillage  way  enjoyed  and  repaired  by  the  said  vicar  on  the 
west,  to  the  ground  of  Thomas  Ireland  on  the  north,  and  of  John  Powley 
on  the  east :  All  the  fence  made  by  the  vicar,  except  about  sixteen  yards 
of  stone  wall  at  the  north-east  end,  belonging  to  John  Powley.  Item, 
One  other  inclosure,  called  lAttle  Mil- Brow,  containing  twenty- eight 
perches;  adjoining  to  the  ground  of  John  Powley  on  the  south,  of  Isabel 
Atkinson  on  the  west,  of  Isabel  Atkinson  and  Thomas  Ireland  on  the 
north,  and  the  said  tillage  way  on  the  east :  The  fence  all  made  by  the 
vicar :  Through  the  south-west  comer  of  which  inclosure  is  the  ancient 
watercourse.  The  smd  three  last  inclosures  were  made  out  of  the  com- 
mon field  by  the  present  incumbent.  Item,  One  other  inclosure,  called 
Qlebe  Close,  lying  at  Firbiggins,  containing  eight  acres  and  three  roods; 
adjoining  to  the  ground  of  Elizabeth  Turner  on  the  south,  of  Elizabeth 
Turner  and  fVilliam  Thwaytes  on  the  west,  of  William  Thwaytes  on  the 
north,  and  to  the  common  on  the  east :  The  wall  at  the  east  end  is  made 
by  the  vicar,  at  the  west  end  by  Elizabeth  Turner  and  WiUiam  Thwaytes : 
The  right  <f  repairing  the  fence  on  the  north  side,  and  on  the  south 
side  is  in  dstpute,  and  not  yet  determined.  At  the  end  of  Elizabeth 
Turner* s  house,  an  oak  gate  is  to  be  maintained  by  the  owners  of  Coat  Garth, 
for  which  they  enjoy  a  liberty  of  ingress  and  egress  for  themselves  and 
families,  and  liberty  of  driving  cattle  in  the  winter,  from  Martinmas  to 
Lady'day,  doing  as  little  damage  as  may  be;  and  of' passing  with  peats 
or  other  [firing  in  summer.  Belonging  to  the  said  glebe  close,  and  occu" 
pied  therewith,  there  is  likewise  a  parcel  of  ground,  leading  from  the 
said  gate  at  Elixabeth  Turner's  house  end,  north-eastward  to  the  said 
glebe  close,  having  the  wall  on  the  left  hand,  and  meted  out  from  Eliza- 
beth Turner's  ground  on  the  right,  in  breadth  three  yards  or  upwards, 
being  the  way  to  and  through  the  said  glebe  close.  Item,  Another  parcel 
^  ground,  tn  the  common  field,  called  North  Lands,  containing  two 
roods  and  five  perches  ;  adjoining  to  the  ground  of  Robert  Teasdale  on 
the  south,  of  John  Nelson  on  the  west  and  north,  and  of  Robert  Teas- 
dale  on  the  east.  Item,  Another  parcel  of  ground  in  the  common  field, 
called  Pot-Lands  Head$  containing  one  rood;  adjoining  to  the  ground 
^  Robert  Teasdale  on  the  south,  of  Elizabeth  IVaUer  on  the  west  dam 
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by  the  runner y  of  John  Nelson  on  the  north,  and  of  Robert  Teoidale  m 
the  east.  All  which  said  lands,  containing  in  the  whole  nineteen  acra 
and  vjnoardSf  are  situate  within  the  lordship  and  manor  ofOrton,  fret 
from  the  payment  of  any  fines,  rents,  or  services  to  any  chief  lord:  the 
royalties  of  which  said  lands  are  also  in  the  vicar.  Item,  A  pared  0/ 
peat  moss  in  Orton  Low  Moor,  containing  by  estimation  ten  acref, 
known  by  the  name  of  the  Vicar's  Moss. 

Item,  to  the  said  vicarage  is  also  belonging  the  tithe  ofwod  through' 
out  the  parish;  and  the  manner  of  tithing  is  this:  the  owner  lays  ku 
whole  year's  produce  in  Jive  parcels  or  heaps  ;  the  vicar,  or  person  emr 
ployed  by  him,  chooseth  one  of  the  Jive  heaps,  which  he  pleaseth,  and 
divides  the  same  into  two  parts ;  of  which  two  parts  the  owner  chooseth 
one,  and  leaves  the  other  to  the  vicar  for  his  tenth  part.    Item,  the 
tithe  of  lambs  in  their  proper  kind  throughout  the  parish  ;  and  the  cus- 
tom coricerning  them  is  this :  if  a  person's  number  is  one,  he  paui  a 
penny  ;  if  two,  he  pays  txvopence  ;  if  three,  he  pays  threepence ;  tffour, 
he  pays  fourpence ;  tffive,  he  pays  half  a  lamb  ;  if  six,  a  whole  lamb, 
the  vicqr  paying  back  four  pence  ;  if  seven,  threepence;  if  eight,  ftw- 
pence;  if  nine,  one  penny  ;  if  ten,  the  vicar  hath  a  lamb  complete:  aud 
in  litfe  manner  for  every  number  above  ten.     And  if  a  man*s  number  u 
under  fifty,  the  tithe  is  taken  thus:  the  owner  takes  up  txuo,  then  the 
vicar  takes  one ;  next  the  owner  takes  nine,  then  again  the  vicar  one; 
and  so  on  till  the  vicar  hath  taken  the  number  due  to  him  :  if  they  art 
fifty  or  upwards,  they  are  put  into  a  place  together,  and  run  out  singbf 
through  a  hole  or  gap  ;  the  two  first  that  come  out  are  the  owners,  tht 
third  the  vicar's,  then  the  owner  has  the  next  nine,  then  tfte  vicar  one, 
and  so  on  till  the  vicar  hath  his  number.     And  if  sheep  are  sold  in  tht 
spring,  the  tithe  of  lambs  is  paid  by  the  person  with  whom  they  vere 
lambed,  whether  seller  or  buyer.    Item,  the  tithe  of  geese,  taken  up 
about  Michaelmas,  in  the  same  manner   as  the  lambs,   except  thst 
whereas  a  penny  is  paid  on  the  account  of  each  odd  lamb,  an  halfpemni 
only  is  paid  for  each  odd  goose.     Item,  the  tithe  of  pigs  in  like  manner* 
Item,  the  tithe  of  eggs  about  Easter:  tvxi  eggs  for  each  old  hen  and 
duck,  and  one  egg  for  each  chicken  and  duck  of  the  first  year.    Item, 
by  every  person  who  sows  hemp  is  paid  yearly  one  penny.     Item,  fir 
each  plough  is  paid  yearly  one  penny.    Item,  by  every  person  keeping 
bees  is  paid  yearly  one  penny.    Item,  an  oblation  of  fourpence  at  ecerj 
churchwg  of  women.    Item,  for  every  wedding  by  publication  qfbannh 
one  shilHng ;  by  licence,  ten  shillings.     Item,  for  every  funeral,  without 
a  sermon,  sixpatce.    Item,  mortuaries  according  to  act  of  parliament. 
Item,  for  every  person  of  age  to  communicate,  three  halflainee  yearhft 
due  at  Easter,    item,  a  pension  of  twenty  shiliings  yearly  out  of  the 
rectory  of  Sedbergh,  in  the  county  of  York.     The  glebe,   tithes,  and 
profits  of  the  vicarage,  are  worth,  at  the  improved  value,  communibas 
annis,  about  ninety  pounds  a  year. 

There  is  also  due  to  the  parish  clerk,  for  every  family  keeping  a  sepa- 
rate fire,  threepence  yearly  ;  for  every  wedding  by  pubUcatwn,  or  h$ 
■  licence,  one  shilling;  for  every  funeral,  sixpence;  for  every  proclamation 
in  the  churchyard,  twopence. 

To  the  sexton  for  making  a  grave,  sixpence. 

Belonging  to  the  said  parish  are,  first,  the  parish  churckf  an  ancient 
building,  containing  in  tength  {koith  the  chancel)  ninety ^ix  feet,  w 
breadth  forty-eight  feet;  the  chancel  in  breadth^  one  part  thirty  ft^t 


^tnitV.  677 

tite  other  pari  txcenij/'One  feet ;  the  $teepk  fifteen  feet  square  within 
the  walls,  in  height  sixty  feet.     Within  and  belonging  to  which  are 
one  communion  tables  with  a  covering  for  the  same  tf  green  cloth  ; 
also  one  linen  cloth  for  the  same,  with  two  napkins  ;  two  pewter  flag' 
gone;  two  silver  chalices,  weighing  about  ten  ounces  each  ;  one  paten  ; 
one  bason  for  the  offertory  ;  one  table  of  degrees;  one  chest  with  three 
lochs,  in  the  vestry,  of  little  use  because  of  the  damp  ;  one  pulpit  and 
reading  desk,  made  in  the  year  1742  ;  one  pulpit  cushion,  covered  v^ith 
green  cloth  ;  one  large  Bible  of  the  last  translation  ;  two  large  Common 
Prayer  Books  i  the  book  of  homilies;  Comber  on  the  Common  Prayer, 
and  TiUotson*s first  volume  of  sermons,  given  by  Mr.  Thomas  Hast-, 
well,  merchant  in  London,  1703  $  the  king*s  arms,  vnth  the  ten  com- 
mandmeuts  ;  one  church  clock  ;  four  bells  with  their  frames,— the  first 
or  least  bell  being  two  feet  seven  inches  and  a  half  in  diameter,  with 
this  inscription,  **  Jesus  be  our  speed,  1637  ;"  the  second,  two  feet 
and  eleven  inches  in  diameter,  with  an  ancient  inscription,  *^  Omnium 
Animaruro,"  perhaps  by  a  mistake  of  the  bellfounder  for  "  Omnium 
Sanctorum/'  to  whom  the  church  is  dedicated ;  the  third,  three  feet 
and  two  inches  in  diameter,  with  this  inscription,  "  Soli  Deo  Gloria, 
1637;"  the  fourth,  or  largest,  three  feet  six  inches  and  a  half  in 
diameter,  with  this  inscription,  "  Mr.  Thomas  Nelson,  vicar^  John 
Bowness,  John  Winter,  1711  ;**  two  biers;  one  hersc'cloth ;  two  sur^ 
plices;  three  parchment  register-books;  one  beginning  in  1,596,  and 
ending  in  1646^  imperfect;  the  second  beginning  in  1G54,  and  ending 
17^3, complete;  the  third  beginning  1743,  and  continued  to  the pre^ 
sent  time.    The  seats  in  the  church  and  chancel  (except  the  vicar*spew) 
liave  been  repaired  for  time  immemorial  at  the  public  expense  of  the 
parish.     There  are  also  several  new  common  seats  erected  this  year  by 
the  churchwardens,  at  the  low  end  of  the  church  adjoining  to  the  belfry. 
There  is  also  belonging  to  the  said  parish  the  rectory  thereof,  together 
with  the  tithes  of  com,  hay,  calves,  milk,  and  other  dues,  which  did 
formerly  belong  to  the  priory  of  Conieshead  in  Lancashire,  and  after 
the  dissolution  of  monasteries  were  purchased  by  the  inhabitants.    Alsp 
the  advowson  of  the  vicarage^  which  did  belong  to  the  said  priory,  and 
was  likewise  purchased  with  the  rectory.     Also  one  box  with  three 
locks,  in  the  keeping  of  John  Un thank  of  Orton  ;  in  which  are  thepur^ 
chase  deeds  of  the  rectory  and  advowson,  a  copy  of  the  endowment  qf 
the  vicarage  in  1263,  the  purchase  deeds  of  the  manors  qf  Orton  and 
Raisbeck  by  the  inhabitants,  bounder  rolls  and  other  public  writings. 
There  is  also  belonging  to  the  said  parish,  one  inclosure  in  the  lordsAip 
ofRaisbeckt  called  Barrough  Close,  containing  by  estimation  fifteen 
acres,  of  the  yearly  rent  o/  six  pounds ;  adjoining  to  the  river  Luue 
on  the  south,  to  the  ground  of  Thomas  Fothergill  on  the  west,  to  the 
common  to  the  north,  and  to  the  grounds  qf  Leonard  Scaife  on  the  wcstj 
the  fence  on  the  south  made  by  the  parish ;  on  the  west  by  the  parish 
and  Thomas  Fothergill,  each  apart ;  on  the  north  by  the  parish  ;^  and 
on  the  east  by  the  parish  and  Leonard  Scaife,  each  a  part.     Also  the 
sum  of  twenty  pounds  in  the  hands  of  Thomas  Winter  of  IVood-end, 
given  by  John  Dalston,  esquire,  of  Acornbank.     Also  the  sum  qf  three 
pounds  ancient  poor  stock,  in  the  hands  qf  the  administrators  of  the 
late  George  Overend  of  Raisbeck.     Also  the  sum  of  ten  pounds,  now 
vi  the  hands  of  the  vicar,  given  by  Daniel  Wilson,  esquire,  of  Dalham 
fqwer.    Also  the  sum  of  five  pounds,  in  the  hands  qf  Mr,  Edward 
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Branthwaite  of  CarlingilU  given  hy  him  toroards  afundfw  tie  poor 
stock.  Also  the  sum  of  Jive  pounds,  in  the  hands  of  Thomas  Hodgson 
of  Tehay-gill  Edge,  given  by  Mr,  Robert  Harrison  of  Lew  ScaiUt, 
deceasedtfor  the  same  purpose.  The  interest  of  which  money,  and  tke 
rent  of  which  inclosure,  are  applied  by  the  churchwardens  andoverteert 
of  the  poor,  by  the  direction  of  the  twelve,  to  the  relief  of  the  poor, 
and  defraying  other  parish  charges.  Which  said  twelve  men  are 
chosen  yearly  in  Easter  week,  at  a  vestry  meeting,  by  a  minority  of 
votes,  to  be  sidesmen  and  a  select  vestry  for  the  year  ensuing. 

There  are  also  three  schools  in  the  said  parish.  One  at  OrtoHf 
lately  built  by  the  inhabitants,  and  endowed  by  Agnes  Holme  ofOrton, 
widow,  with  a  parcel  of  land  lying  in  Orton field,  containing  hy  ati' 
motion  one  acre,  of  the  present  yearly  rent  of  ten  shillings  ;  adjming 
to  the  grounds  of  Christopher  Parker  on  the  south,  west,  and  east, 
and  to  land  belonging  to  the  vicarage  of  Burgh  on  the  north :  ca- 
dowed  also  by  Robert  Wilson  of  Long  Sleddale,  yeoman,  with  the  sum 
of  fixe  pounds,  now  in  the  hands  of  Thomas  Green  of  Langdak. 
Another  school  at  Tebay,  founded  by  Robert  Adamson  of  Blackd 
Bottom  in  Grayrigg,  gentleman,  in  the  year  1672,  and  endowed  hy 
him  with  the  estates  called  Ormondie  Biggin  and  Blacket  Bottom  in 
Grayrigg,  now  of  the  yearly  rent  of  sixteen  pounds.  Another  school 
at  Ureenholme,  founded  bv  George  Gibson  of  Greenholme,  gentleman, 
in  the  year  1 73S,  and  endowed  by  him  with  four  hundred  pounds  ort- 
ginal  bank  stock,  of  the  yearly  produce  of  about  twenty-two  pounds. 

In  testimony  of  the  truth  of  the  before-mentioned  particulars,  and 
of  every  of  them,  we,  the  minister,  churchwardens,  and  principal  inkO' 
bitants,  have  set  our  hands  the  tenth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  forty-nine. 

Ri.  Bum^  Vicar. 
Joseph  Powley 
John  Bowness 
Edmund  Dent 
Stephen  Matthews 
George  Wilson 
Will.  Rowlandson 

John  Unthank 
John  Nelson 
John  Bowness 
Robert  Bowness 
John  Wilson 
Jonathan  Whitehead 
Edward  Branthwaite 
Thomas  Brown 
John  Wilson 
William  Atkinson 
John  Farrer 

Note^  in  2  Dugd.  Monast,  4S4,  there  is  a  copy  of  a  charter 
of  King  Edward  the  Second,  confirming  (amongst  others)  a 
crant  which  had  been  made  to  God  and  St.  Mary  and  the 
house  of  Conyngesheved,  and  the  confreres  there,  by  Gamellus 
de  Penigton,  of  the  churches  of  Penigton  and  Molcastre»  with 


>*  Churchwardens. 


Eleven  of  the  Tweht, 
one  of  them  Uxsg 
dead* 


their  chapela  and  other  appurtenanceSi  and  of  the  church 
of  Wytebec,  and  of  the  church  of  Skeroverton  $  bo  denomi- 
nated from  the  Islandic  skieri  a  scarj  or  rocki  which  word  is 
still  in  use  in  the  county  of  Lancaster ;  the  town  of  Ortoa 
being  situate  under  the  mountain  which  still  beareth  the  name 
of  Orton-Scar. 

Note,  Conyngta^heved  is  the  same  as  the  king*$  head;  from 
the  Saxon  cyning^  or  conyng,  which  signifleth  king,  and 
heafody  head. 
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church  dues  not  properly  tithes,  are  treated  of  under  their  re* 
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L  Origin  of  Tithes  in  England  (x). 

What  was  paid  to  the  church  for  several  of  the  first  ages 
after  Christ,  was  all  brought  to  them  by  way  of  offerings ; 
and  these  were  made  either  at  the  altar,  or  at  the  collections, 
or  else  occasionally  {$). 

Afterwards,  about  the  year  794,  Offa  king  of  Mercia  (the 
most  potent  of  all  the  Saxon  kings  of  his  time  in  this  island), 
made  a  law,  whereby  he  gave  unto  the  church  the  tithes  of  all 
his  kingdom ;  which,  the  historians  tell  us,  was  d6ne  to  expiate 

(r)  [Theee  three  Bections  are  left  (s)  Prideaux  on  Tithes,  139.  [See 
as  nistorical  introductions  to  the  Tithe  Thomassini  Vetus  et  Nova  Ecclesiae 
Commutation  Acts. — £d.]  Disciplina,  vol.3,  c.  1 , 2d  ed .foL-— £d.] 
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DivUlon  of 
Tithes  into 
Predial » 
Mixt  and 
Personal. 

PrsedUl. 


UlxU 


Penonalt 


DiTision  of 
Tithes  into 
Great  and 
Small  Tithes. 


for  the  death  of  Ethelbert  king  of  the  East  Angles,  whom  in 
the  year  preceding  he  had  caused  basely  to  be  murdered  (0« 

But  that  tithes  were  before  paid  in  England  by  way  of 
offerings,  according  to  the  ancient  usage  and  decrees  of  the 
church,  appears  from  the  canons  of  Egbert,  Archbishop  of 
York,  about  the  year  750 ;  and  from  an  epistle  of  Bonibce, 
Archbishop  of  Mentz,  which  he  wrote  to  Cuthbert,  Archbishop 
of  Canterbury  about  the  same  time ;  and  from  the  seventeenUi 
canon  of  the  general  council,  held  for  the  whole  kingdom  at 
Chalchuth,  in  the  year  787.  But  this  law  of  Ofia  was  that, 
which  first  gave  the  church  a  civil  right  in  them  in  this  land 
by  way  of  property  and  inheritance,  and  enabled  the  clergy  to 
gather  and  recover  them  as  their  legal  due,  by  the  coercion  of 
the  civil  power  («). 

Yet  this  establishment  of  Offa  reached  no  further  than  to 
the  kingdom  of  Mercia,  over  which  Offa  reigned ;  until  Ethel- 
wulph,  about  sixty  years  afler,  enlarged  it  for  the  whole  reahn 
of  England  (;r). 

II.  l^heir  several  kinds  before  the  Tithe  CammutcUion  Acts, 

Tithes,  with  regard  to  the  several  kinds  or  natures,  are 
divided  into  pradial,  mixt  and  personal. 

Pradial  tithes  are  such  as  arise  merely  and  immediately 
from  the  ground;  as  grain  of  all  sorts,  hay,  wood,  fruitSi 
herbs ;  for  a  piece  of  land  or  ground  being  called  in  Latin 
priBdium  (whether  it  be  arable,  meadow,  or  pasture),  the  fruit 
or  produce  thereof  is  called  pradial^  and  consequently  the 
tithe  payable  for  such  annual  produce  is  called  a  pradiol 
tithe  (y). 

Mixt  tithes  are  those  which  arise  not  immediately  from  the 
ground,  but  from  things  immediately  nourished  by  the  ffround, 
as  by  means  of  goods  depastured  thereupon,  or  otherwise 
nourished  with  the  fruits  thereof;  as  colts,  calves,  lambs, 
chickens,  milk,  cheese,  eegs  (2r). 

Personal  tithes  are  such  profits  as  do  arise  by  the  honest 
labour  and  industry  of  man,  employing  himself  in  some  per- 
sonal work,  artifice,  or  negociation ;  being  the  tenth  part  of 
the  clear  gain,  afler  charges  deducted  (a). 

Tithes,  with  regard  to  value,  are  divided  into  great  and 
smalL 

Great  tithes ;  as  corn,  hay  and  wood  (A). 

Small  tithes ;  as  the  prsedial  tithes  of  other  kinds,  together 
with  those  which  are  called  mixt,  and  personal  (c). 

(6)  Degge,  part  2,  c  1. 

(c)  Gibs.  663.  [Sects.  17,  18,  and 
27  of  6  &  7  WilL  4,  c.71,  rcfmed  to 
the  commutation  of  j;reat  and  anuO 
tithes. — Ed.] 


t)  Prideaux  on  Tithes  165. 
tt)  Ibid.  167. 

Ibid. 

Wata.  C.49. 
t)  Ibid. 
a)  Ibid, 
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But  it  18  said,  that  this  division  may  be  altered,  (1)  By 
custom ;  which  will  make  wood  a  small  tithe,  under  the  ge- 
neral  words  minutia  decimes,  in  the  endowment  of  the  vicar. 
(S)  By  quantity ;  which  will  turn  a  small  tithe  into  great,  if 
the  parish  is  generally  sown  with  it.  (3)  By  change  of  place ; 
which  makes  the  same  things,  as  hops  in  gardens  small  tithes, 
in  fields  great  tithes.  But  this  seems  to  be  contradicted  in  the 
case  of  WJuxrton  v.  Lisle,  £.,  5  W.,  where  the  tithe  of  flax, 
though  sown  in  great  fields,  was  adjudged  to  the  vicar  as  a 
small  tithe,  Holt,  Chief  Justice  (who  was  of  another  opinion), 
being  absent  (d). 

And  Dr.  Watson  is  of  opinion,  that  the  quantity  of  land 
within  any  parish  sowed  with  any  thing,  cannot  make  the  tithe 
of  another  nature ;  and  that  what  is  called  small  tithes 
seemeth  to  be  in  respect  to  the  thing  itself,  and  not  from  the 
small  quantity  of  land  sowed  therewith,  whereby  the  tithes 
thereof  are  but  small,  and  of  little  value ;  for  if  that  were  to 
be  the  rule  to  determine  what  shall  be  said  to  be  small  tithes, 
then  com  and  hay  in  some  places  might  be  accounted  small 
tithes  (e). 

And  according  to  this  latter  opinion  the  law  is  now  settled ; 
namely,  that  the  tithes  are  to  be  denominated  great  or  small 
tithes,  according  to  the  nature  and  quality  thereof,  and  not 
according  to  the  quantity.  As  in  the  case  of  Smith  v.  Wyattf 
July  21,  174«(/).  A  bill  was  brought  by  the  rector  of  a 
parish  in  Essex  for  the  tithe  of  potatoes  sown  in  great  quan- 
tities in  the  common  fields,  and  therefore  claims  it  as  a 
great  tithe.  The  defendant,  the  vicar,  insists,  that  notwith- 
standing it  is  sown  in  fields,  it  still  continues  a  small  tithe,  and 
the  quantity  makes  no  difference.  By  the  Lord  Chancellor 
Hardwicke :  The  question  is,  whether  potatoes  planted  in 
fields  are  great  or  small  tithes.  Potatoes  in  their  nature  are 
small  tithes ;  then  the  question  will  be,  whether  they  receive 
any  alteration  of  their  right,  by  cultivating  in  greater  or  smaller 
quantities.  When  the  distinction  of  great  and  small  tithes 
was  at  first  settled,  probably  it  was  upon  this  foundation,  that 
the  former  vielded  tithes  in  greater  quantities ;  and  the  species 
of  tithes,  which  were  called  small,  produced  but  in  small  quan- 
tities, though  it  might  be  arbitrary  at  first,  yet  it  hath  grown 
into  a  rule,  and  fixed  so  for  the  sake  of  certainty.  If  this  sort 
of  roots  should  be  called  small  tithes  when  planted  in  gardens, 
and  great  when  planted  in  fields,  it  would  introduce  the 
utmost  confusion,  and  must  varv  in  every  year  in  every  parish. 
If  the  quantity  will  turn  small  tithes  into  great,  why  will  it 
not  turn  great  tithes  into  small,  when  the  quantity  of  great 
tithes  is  but  small  ?    Upon  the  whole,  his  lordship  was  of 

(4)  4  Mod.  184;  Gibs. 663.  (/)  2  Atk.  364. 

(e)  Wats.  c.  39. 
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opinion,  that  the  tithe  of  potatoes  in  whatever  quantityj  ifl  a 
small  tithe ;  and  decreed  accordingly. 

It  is  said  by  Lord  Coke  and  many  others,  that  before  the 
Council  of  Lateran  in  the  year  1180,  a  man  might  have  given 
his  tithes  to  what  church  or  monastery  he  pleased. 

But  this  Dr.  Prideaux  doth  utterly  deny,  for  two  reasons: 
1.  Because  of  the  absurdity  of  the  thing;  for  all  the  laws 
which  had  been  made  for  tithes  would  have  signified  nothingj 
if  no  one  had  been  certainly  invested  in  a  right  to  them;  for 
in  such  case^  no  one  could  claim  them,  and  in  case  of  non- 
payment no  one  could  make  process  in  law  for  them ;  and 
consequently  no  one  having  a  special  right  to  demand  them, 
it  must  have  followed  in  practice,  that  what  was  thus  paid  to 
every  spiritual  person,  would  in  fact  and  reality  be  paid  to 
none  at  all.  2.  Because  before  the  said  council  Uiere  were  in 
this  land  many  appropriations,  whereby  the  tithes  of  whole 
parishes  were  assigned  to  convents  or  other  spiritual  corpo- 
rations ;  all  which  would  have  signified  nothing,  if  the  parish- 
ioners had  been  at  liberty  to  pay  their  tithes  to  what  spiritual 
person  they  should  think  fit  (g). 

But  be  that  as  it  will,  it  is  certain  that  now  tithes  of  common 
right  do  belong  to  that  church,  within  the  precincts  of  whose 
parish  they  arise.  This  regulation,  corresponding  with  the 
ancient  law  of  the  land,  was  enjoined  by  a  decretal  epistle  of 
Innocent  III.  to  the  Archbishop  of  Canterbury  in  the  year 
1200(A), 

Yet  notwithstanding,  one  person  may  prescribe  to  have  Uthes 
within  the  parish  of  another,  and  this  is  what  is  called  a  per* 
turn  of  tithes  (t). 

One  reason  of  which  might  be,  the  lord  of  a  manor's  having 
his  estate  extending  into  what  is  now  apportioned  into  distinct 
parishes ;  for  there  were  tithes  before  the  present  distribution 
of  parishes  took  place. 

But  whatever  original  these  portions  might  have,  they  are 
in  law  so  distinct  from  the  rectory,  that  if  one  who  hath  them 
do  purchase  the  rectory,  the  portion  is  not  extinct,  but  re- 
maineth  grantable ;  but  as  to  tne  cognizance  thereof,  the  case 
being  between  parson  and  parson,  and  concerning  a  spiritual 
matter,  that  belongs,  like  the  cognizance  of  other  tithes,  to  the 
ecclesiastical  court  (A). 

If  a  portion  of  tithes  be  possessed  for  150  years,  or  for  such 
a  length  of  time  as  to  make  the  right  doubtful,  a  court  of  equity 
will  not  assist  the  plaintiff  by  directing  an  issue,  but  he  must 
establish  his  right  at  law  (/).  Where  a  portion  of  tithes  had 
been  possessed  for  250  years  by  the  owners  of  the  lands,  the 


(g)  Prideaux  ou  Tithes,  302. 
(A)   See  2  Inst.  641 ;   and  2  BI. 
Com.  27. 


ii 


0  Gibs.  663. 
[k)  Ibid. 

(/)  Scott  V.  Airttf,  1779,  cited  in 
1  Anst  311. 


^it^tH—Un  Exira^paroehiat  Places.'^  688 

court  presumed  a  grant  of  them  before  the  13  Eliz.,  though 
tithes  were  not  specifically  mentioned  in  the  title  deed^  under 
which  the  lands  were  claimed  (m). 

Tithes  extra-parochial  (n),  or  within  the  compass  of  no  cer-  TubM  in 
tain  parish,  belong  to  the  crown.  By  the  canon  law,  they  were  SjiTpuSMu 
to  be  disposed  of  at  the  discretion  of  the  bishop ;  but^  by 
the  law  of  England,  all  extra-parochial  tithes,  as  in  several 
forests,  do  belong  to  the  king,  and  may  be  granted  to  whom 
he  will ;  and,  accordingly,  they  have  been  actually  adjudged  to 
him,  not  only  by  several  resolutions  of  law,  but  also  in  par- 
liament, in  the  case  of  the  prior  and  bishop  of  Carlisle,  in  the 
ISEdw.  1,  concerning  tithes  in  Inglewood  Forest,  to  wit,  that 
the  king  in  his  forest  aforesaid  may  build  towns,  assart  lands 
(or  make  them  fit  for  tillage),  and  confer  those  churches, 
with  the  tithes  thereof,  at  his  pleasure,  upon  whomsoever  he 
pleaseth ;  because  that  the  same  forest  is  not  within  the  limits 
of  any  parish  (o). 

[[But  his  right  might  be  barred  by  the  Nullum  Tempus  Act, 
9  Geo.  3,  c.  16;  it  is  a  personal  privilege  of  the  king  to  pre- 
scribe in  nondecimando('p). — Ed. J 

In  the  case  of  Parry  v.  Gihh8{q\  it  was  held,  that  under  a 
grant  of  tithes  arising  from  lands  de  novo  assartatis  et  aBsar- 
tandis  within  the  extra-parochial  parts  of  a  forest,  the  grantee 
was  not  entitled  to  the  tithes  of  tfiose  lands  in  the  occupation 
of  the  keepers  of  the  forest,  nor  of  lands  enclosed  by  a  private 
person  by  incroachment  upon  the  forest. 

QBy  custom  a  parson  or  vicar  might  be  entitled  to  the  tithes 
of  extra-parochial  lands  (r).  By  2  &  3  Edw.  6,  c.  13,  every 
person  having  any  cattle  tithable  depasturing  on  any  waste  or 
common  ground  whereof  the  parish  is  not  certainly  known, 
shall  pay  their  tithes  for  the  increase  of  such  cattle  to  the 
parson,  vicar.  Sec.  of  the  parish  where  the  owner  of  the  cattle 
dwells  («)•  Tithes  of  agistment  for  cattle  fed  upon  the  com- 
mon were  not  within  this  statute  (^).     By  17  Geo.  2,  c.  37, 

(ffi)  Oxenden,  Bart.  v.  SkinneTf  4  Fin.  738 ;  Lewis  v.  Young,  3  £.  &  Y. 

GwilL  1513;  [see  further  on  this  sub-  1135.>-£d.] 

ject,  Dean  and  Chapter  of  BrUtoVs  (n)  [By  common  lavr  even  extra- 

casCf  1  E,  &Y.  51  ;  Sir  E.  Coke'i  parochial   places  were   not  exempt 

case,  2  Roll.  Rep.  161  ;  I  E.  &  Y.  from  tithes,  Page  v.  WUson,  2  J.  & 

314 ;  Futter  v.  Borome,  1  E.  &  Y.  W.  328.--Ed.] 
86;  Downes  v.  Moorman,  1  £.  &  Y. 
803;  if Kfiger/brdv.  Hotr^nJ, 
Y.  103;    WoUey  v.   Piatt, 

468;   3   E.  &  Y.  1167 ;  Boulton  v.  {q)  4  Gwill.  1490. 

Bichards,  9  Price,  671 ;   3  £.  &  Y.  (r)  [Com.  Dig.  Dismes  (C.  3)  ;   1 

1068 ;  Pellatt  v.  Ferrars,  2  Bos.  &  £.  &  Y.  29.] 

P.  542;  2  E.  &  Y.  494;    Bishop  of  (s)  [2  Inst.  651.] 

Carlisle  v.  Blain,  1  Y.  &  Jerv.  123  ;  (f)  [EllU  v.  Saal,  1  Anstr.  332  ; 

Pritchelt  v.  Honeyboume,  1  Y.  &  Jerv.  2  E.  &  i .  360 ;  and  generally,  on  the 

135;   Wyld  v.  Ward,  3  Y.  &  Jerv.  suhject  of  extra-parochial  places,  see 

192;  Lewis  v.  Bridgman,  2  U.  &  Page  v.  Wilson,  2  J.  &  W.  328 ; 


£<.    Of   Z  .       TT  .  i>Z0. JLD.J 

1  E.  &  Y.  (o)  1  Roll.  Abr.  657  ;  2  Inst.  647. 

iJ,  1  E.  &  (p)  [Comin's  case.  Hill,  60  ;   IE. 

\,  M<Clel.  8?  Y.  360 ;  Com.  Dig.  Dismes  (E.3.)] 
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when  waste  lands^  formerly  fens  and  marshes,  are  dnuned  and 
improved,  and  the  parish  to  wliich  they  belong  cannot  be  as- 
certained)  tithes  arising  therefrom  are  due  to  the  dthe-owBer 
of  that  parish  which  lies  nearest  to  such  lands. — Ed.]] 


Hi.  Of  what  things  Tithes  were  paid,  and  of  JSxemptiaia 
before  the  Tithe  Commutation  Acts. 

Things  (hat         Of  common  right,  tithes  are  to  be  paid  for  such  things  only 
reoew  yearly.  ^^  j^  y|g|j  ^  yearly  increasc  by  the  act  of  God  (tt). 

Yet  this  rule  admits  of  some  exceptions :  as,  for  instance, 
tithe  is  due  of  saffron,  though  gathered  but  once  in  three 
years ;  and  concerning  sylva  cadtm,  there  is  an  entry  in  the 
register,  that  consultations  shall  be  granted  thereof,  notwith- 
standing that  it  is  not  renewed  every  year  (x). 
Year '"  '^^  Generally,  of  things  increasing  yearly,  tithes  shall  be  paid 
only  once  in  the  year  (y). 

out  this  rule  also  is  not  universally  true :  and  it  is  evidently 
against  the  rule  of  the  canon  law,  which  requireth,  that  if  seeds 
be  sown  upon  the  same  ground,  and  renew  oflener  than  once  in 
the  year,  tne  tithes  thereof  shall  be  paid  so  often  as  they  renew. 
And  this  seemeth  still  to  be  the  law ;  as  in  the  case  of  clover, 

AU.-Gen,  v.  Lord  Eardley,  3  £.  &  the  Titlie  Commutation  Acts,  6  &  7 

Y.  986 ;  BanUter  y.  Wright,  Sty.  137,  Will.  4,  c.  71,  s.  90,  and  2  &  3  Vict. 

1  E.  &  Y.  404;    Williams  v.  Pecke,  c.  62,  s.  9.— Ed.] 

1  £.  &  Y.  1237  ;  AlL-Gen.  y.OUfys,  (x)  Gibs.  669. 

1  £.  &Y.  564;    Compost  v.  ,  (y)  Gibe.  669.  [The  passage  of  the 

1  £.  &  Y.  437 ;  Morant  v.  Gumming,  canon  law  quoted  by  Dr.  Gibaon  for 

Cro.  Car.  94 ;   1  E.  &  Y.  359. — Ed.]  this  opinion  is  a  decree  of  Clement 

(tt)  Wats.  c.  46;  1  Rollers  Abr.  III.  to  be  found  in  X.  3,  30,21,  "Ex 

641.     [The  former  editions  of  Burn  parte  canonicorum  ecdeuse  tuse  nobis 

contained  the  following  catalogue  of  est  querela  proporita  qaod  qoidiiB 

the  several  particulars  tithable: — 1,  agricultores,  cum  simui  vel  oiTOBs 

Com  and  other  grain,  as  beans,  peas,  temporibus  anni,  in  eodem  horto  rd 

tares,  vetches ;  2,  Hay  and  other  like  a^o  diversa  semina  sparserint,  non 

herbs  and  seeds,  as  clover,  rape,  wood,  nisi  de  unius  illorum  seminum  frac- 

broom,  heath,  Jvrze ;  3,  Agistment  or  tibus  decimas  persolvunt.  MaodamiB 

pasturage:  4,    Wood;   5,  Flax  and  quatenus  si  noveris  rem  taliter  ae  ba- 

hemp;    6,   Madder;    7,   Hops;     8,  here,  agricultores illos  ut  de  omnibus 

Roots  and  garden  herbs  and  seeds,  preediorum  fructibus  decimas  absque 

as  turnips,  parsley,  cabbage,  saffron,  diminutlone  persolvant,   ecclesiastics 

and  such  like ;  9,  Fruits  of  treeSt  as  censura  compellas."    But  the  com- 

apples,  pears,    acorns;    10,    Calves,  plaint  there  made  is  for  sowiog  dif- 

colts,  kids,  pigs ;  1 1,  Wool  and  lamb ;  rerent  seeds  in  the  same  ground,  and 

12,   -■  -  

conies  > 

Mi  . 

will  be  seen  below  that  fishing  and    same  seed;  so  that  the  authority  does 

other  personal  tithes  are  not  neces-    not  support  the  position. — £n.1 

sarily  mcluded  under  the  operation  of 


^itltti—lOfwAat  mngir\  686 

for  instance^  which  reneweth  oftener  than  once  in  the  year^ 
tithes  thereof  shall  be  paid  as  often  as  it  doth  renew. 

Of  common  rights  no  tithes  are  to  be  made  of  quarries  of  Thioporihe 
stone  or  slate,  for  that  they  are  parcel  of  the  freehold,  and  the  tbv'suS.^ 
parson  hath  tithe  of  the  grass  or  corn  which  grow  upon  the 
surface  of  the  land  in  which  the  quarry  is ;  so  also,  not  for 
coal,  turf,  flags,  tin,  lead,  brick,  tile,  earthern  pots,  lime,  marie, 
chalk,  and  such  like,  because  they  are  not  the  increase,  but  of 
the  substance  of  the  earth.  And  the  like  hath  been  resolved 
of  houses,  (considered  separately  from  the  soil),  as  having  no 
annual  increase.  But,  by  particular  custom,  tithes  of  any  of 
these  may  be  payable  {z). 

By  the  common  law  of  England,  there  is  no  tithe  due  for  ^^'^"'^ 
things  that  are  fera  naturcSf  and  therefore  it 'hath  been  re- 
solved, that  no  tithe  shall  be  paid  for  fish  taken  out  of  the  sea, 
or  out  of  a  river,  unless  by  custom,  as  in  Wales,  Ireland,  Yar- 
mouth, and  other  places :  neither,  for  the  same  reason,  is  any 
tithe  due  of  deer,  conies,  or  the  like.  But  if  the  tithe  thereof 
be  due  by  custom,  it  must  be  paid  (a). 

[[No  tithe  is  due  for  fowls  or  eggs  of  fowls  in  a  decoy  (&),  luogi  tame, 
or  for  hounds,  or  for  animals  kept  for  pleasure  or  curiosity. 
— Ed.3 

By  the  statute  of  2  &3  Edw.  6,  c.  13,  s.  5,  ''All  such  barren  Birren  und. 
heath  or  waste  ground,  other  than  such  as  be  discharged  from 
the  payment  of  tithes  by  act  of  parliament,  which  before  this 
time  have  lain  barren,  and  paid  no  tithes  by  reason  of  the 
same  barrenness,  and  now  be  or  hereafter  shall  be  improved 
and  converted  into  arable  ground  or  meadow,  shall,  after  the 
end  and  term  of  seven  years  next  after  such  improvement  fully 
ended  and  determined,  pay  tithe  for  the  corn  and  hay  growing 
upon  the  same." 

Sect.  6.  ''  Provided,  that  if  any  such  barren,  waste  or  heath 
ground  hath  before  this  time  been  charged  with  the  payment 
of  any  tithes,  and  the  same  be  hereafter  improved  or  converted 
into  arable  ground  or  meadow,  the  owner  thereof  shall,  during 
the  seven  years  next  after  the  said  improvement,  pay  such  kind 
of  tithe  as  was  paid  for  the  same  before  the  said  improve* 
ment." 

Barren.'] — Although  it  doth  yield  some  fruit,  and  do  pay 
tithes  for  wool,  and  lamb,  or  the  like ;  yet  if  it  be  barren  land 
as  to  agriculture  or  tillage,  which  this  clause  meant  to  advance, 
it  is  within  this  act  (c). 

But  yet  if  the  ground  be  not  apt  for  tillage,  yet  if  it  be  not 
of  its  own  nature  barren,  it  is  not  within  this  act.  As  if  a 
Wood  be  stubbed  and  grubbed,  and  made  fit  for  the  plough^ 

{i)  2  Inst.  651.  (6)  \Camdl  v.  Ward,  1  E.  &  Y. 

(a)  jyeg.  p.  2,  c.8$   1  Inst.  651,    530;  1  Eag.  on  Tithes,  427.] 
664.  (c)  2  Inst  655. 
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and  employed  thereunto,  yet  it  shall  pay  tithes  presently,  for 
wood  ground  is  fertile,  and  not  barren  (d). 

In  the  case  of  Stochwell  v.  Terry^  July  14,  1748  (e),  it  was 
held  by  Lord  Hardwicke,  that  such  land  only  is  within  this 
clause,  as,  above  the  necessary  expense  of  enclosing  and  clea^ 
ing,  requires  also  expense  in  manuring,  before  it  can  be  made 
proper  for  agriculture ;  and  he  decreed  tithe  to  be  paid,  on  its 
being  proved  that  the  land  bore  better  com  than  the  arable 
land  in  the  parish,  without  any  extraordinary  expense  of 
manure. 

In  a  prohibition  between  Sharington  and  Fleetwood^  H^ 
38  Eliz.  (/),  for  tithes  in  Orwell,  in  the  county  of  Lancaster, 
it  was  resolved,  that  if  marsh  meadow,  or  other  land,  for  not 
cleansing  of  the  trenches  or  sewers,  or  by  sudden  accident,  or 
inundation  of  waters,  be  surrounded  ;  or  by  ill  husbandry  or 
unprofitable  negligence,  any  land  become  overrun  with  bush^, 
furze,  whins,  and  briars ;  yet  are  not  they  or  any  of  them  said 
to  be  barren  land  within  this  statute,  because,  of  their  own 
nature,  they  are  fruitful ;  and  the  parson  shall  not  by  this  act 
be  barred  of  his  tithes,  by  the  ill  husbandry  or  negligence  of 
the  owner  or  possessor. 

Shally  after  the  end  and  term  of  seven  years  next  after  «ci 
Improvement^  fully  ended  and  determined,  pay  Txthei\ — ^Note, 
hear  are  no  express  words  of  discharge  of  the  tithes  during 
the  seven  years,  but  by  reasonable  construction  it  doth  im- 
pliedly amount  to  a  discharge  during  the  seven  years :  and  the 
seven  years  are  to  be  accounted  next  after  the  improve- 
ment {g). 

The  trial  whether  the  lands  are  barren  or  not  within  the 
statute,  must  be  in  the  temporal,  and  not  in  the  spiritual  court. 
And  therefore,  in  a  suit  for  tithes  in  the  spiritual  court,  if  the 
defendant  plead  that  it  is  barren  land,  and  that  plea  be  refused, 
or  issue  taken  upon  it,  there  a  prohibition  shall  be  granted. 
But  a  prohibition  shall  not  be  granted  upon  a  suggestion 
only  that  it  is  barren  land,  before  it  be  pleaded  in  the  spiritual 
court  (A). 
Foreit  Land.  As  lands  which  are  in  no  parish  pay  tithes  to  the  king,  so 
lands  lying  within  the  precincts  of  a  forest,  (though  also  in  a 
parish,)  if  they  be  in  the  hands  of  the  king,  do  pay  no  tithes. 
And  this  privilege  extends  to  the  king's  lessee,  but  not  to  bis 
feoffee.  But  if  the  forest  be  disafforested,  and  be  within  an^ 
parish,  then  they  ought  to  pay  tithes  in  the  hands  of  the  kings 
lessee  (a). 

((Q  2  Inst.  656;  Bunb.  159.  1  Ves.  117.  [Seefoa*.  6  &  7  Will  4, 

(e)  1  Ves.  115.  c.  71,  ».  67.     Sect.  43  of  that  act  «- 

(/)  2  Inst.  656.  lated  to  the  mode  of  efiectiDg  the 

(g)   Ibid.  rent-charge  on  them. — £d.] 

(A)  Deg.  p.  2,  c  13 ;  1  Keb.  363 ;  (i)  Bob.  163, 177 ;  Gib*.  680. 
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It  hath  been  questioned^  where  a  park  hath  paid  a  modus, 
and  is  disparked,  whether  the  modus  shall  continue  or  be  dis- 
charged,  and  tithes  paid  in  kind  ;  and  all  the  books  are  clear, 
that  if  the  modus  was  a  certain  consideration  in  money  for  all 
the  titties  of  such  a  park,  such  modus  shall  hold,  notwithstand- 
ing it  be  disparked ;  but  if  the  modus  was  for  the  deer  and 
herbage  of  such  a  park,  the  modus  is  gone  upon  disparking  (A). 

In  like  manner,  if  the  modus  hath  been  to  pay  a  buck  and 
a  doe  for  all  the  tithes  of  such  a  park,  and  the  park  is  disparked, 
the  modus  shall  continue,  and  the  owner  may  give  a  buck  and 
a  doe  out  of  another  park ;  but  if  it  was  to  pay  the  shoulder  of 
every  deer,  or  expressly  a  buck  and  a  doe  out  of  the  same 
park,  the  modus  is  gone  (/)• 

But  where  the  modus  was  part  in  money  and  part  in  venison 
out  of  the  park,  (namely,  two  shillings  and  the  shoulder  of 
every  deer,)  the  court  was  divided;  two  being  of  opinion  that 
the  two  shillings  continued,  and  that  the  spiritual  court  should 
assign  an  equitable  recompence  for  the  shoulders,  according  to 
the  number  that  had  been  usually  paid ;  and  the  other  two, 
that  the  money  and  venison  making  one  entire  modus,  the  one 
beinff  gone,  the  whole  was  dissolved  (m). 

Glebe  lands  in  the  hands  of  the  parson  shall  not  pay  tithe  oi«bc  Und. 
to  the  vicar,  though  endowed  generally  of  the  tithes  of  all  lands 
within  the  parish ;  not  being  in  the  hands  of  the  vicar,  shall 
they  pay  tithe  to  the  parson ;  and  this  is  according  .to  the 
known  maxim  of  the  canon  law,-  that  the  church  shall  not  pay 
tithes  to  the  church  (n).  Non  enim  Levitte  a  Levitis  decimas 
accepUse  Uguntur  (o).  But  this  exemption  does  not  extend  to 
the  lessee  or  feofiee  of  the  vicar  {p).  But  if  the  vicar  be  spe- 
cially endowed  of  the  small  tithes  of  the  glebe  lands  of  the 
parsonage,  then  he  shall  have  them,  though  they  are  in  the 
hands  of  the  appropriator  (9). 

If  a  parson  lease  his  glebe  lands,  and  do  not  also  grant  the 
tithes  thereof,  the  tenant  shall  pay  the  tithes  thereof  to  the 
parson  (r). 

And  if  a  parson  lets  his  rectory,  reserving  the  glebe  lands, 
he  shall  pay  the  tithes  thereof  to  his  lessee  {$)• 

If  a  parson  sow  his  glebe,  and  dieth  before  severance,  and 
afterwards  his  successor  is  inducted,  and  his  executor  or  vendee 
severeth  the  corn,  the  successor  shall  have  the  tithe  thereof; 
for  although  the  executor  represent  the  person  of  the  testator, 

(A:)  Gibs.  684 ;  Wats.  c.  47 ;  Moore,  (o)  X.  30,  2. 

909;  1  Roll  176.  (p)  BrownL  69;    17  Vincr's  Ab. 

f 0  Gibs.  684 ;  Wate.  c.  47.  297. 

(m)  Gibs.  684;  Wats.  c. 47;  Cmo-  (9)  Gibs.  661 ;  Deg.  p.  2,  c.  2. 

per  V.  Andrew$t  Hob.  39 ;  Moore,  (r)  Deg.  p.  2,  c.  2 ;    1  Roll,  Abr* 

863;  1  Roll.  Rep.  120.  655. 

(n)  Moore,  457, 479, 910;  1  Brownl.  (s)  Gibs.  661. 
69;  Sav.3;  Cro.  Elii.  479, 578. 
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yet  he  cannot  represent  him  as  parson,  inasmuch  as  another  is 
inducted  (0- 

Otherwise,  if  the  parson  dieth  after  severance  from  the 
ground,  and  before  tne  corn  is  carried  off;  in  this  case  the 
successor  shall  have  no  tithe ;  because,  though  it  was  not  Bet 
out,  yet  a  right  to  it  was  vested  in  the  deceased  parson  by  the 
severance  from  the  ground.  The  same  is  true  in  case  of 
deprivation,  or  resignation,  after  glebe  sown:  the  successor 
shall  have  the  tithe,  if  the  com  was  not  severed  at  the 
time  of  his  coming  in ;  otherwise  if  severed  (ti).     [[See  title 

tiacattonO 

CSect.  43  of  6  &  7  Will.  4,  c.  71,  provided  the  mode  of  firing 
a  contingent  rent-charge  on  glebe  not  in  the  hands  of  the 
owner.    Sect.  6  o{2  Sc3  Vict.  c.  62,  provided  for  the  merger 
of  such  contingent  rent-charge  in  land. — Ed.] 
Abbey  Land.       All  abbots  and  priors  and  other  chief  monks  originally  paid 
tithes  as  well  as  other  men,  until  Pope  Paschal  II.  exempted 
generally  all  the  religious  from  paying  tithes  of  lands  in  their 
own  hands.     And  this  continued  as  a  general  discharge  till  the 
time  of  King  Henry  II.,  when  Pope  Hadrian  IV.  restrained 
this  exemption  to  the  three  religious  orders  only  of  Cistercians, 
Templars,  and  Hospitalers ;  unto  which  Pope  Innocent  III. 
added  a  fourth,  to  wit,  the  Prsemonstratenses.     And  this  made 
up  the  four  orders,  which  are  commonly  called  the  privil^ed 
ordera;  for  that  they  claimed  a  privilege  to  be  discharged  of 
tithes  by  the  pope's  establishment. 

Then  came  the  general  Council  of  Lateran  in  the  year  121o, 
and  further  restrained  the  said  exemption  from  tithes  of  lands 
in  their  own  occupation  to  those  lands  which  they  were  in 
possession  of  before  that  council. 

But  the  Cistercians,  as  it  appeareth,  in  process  of  time  did 
procure  bulls  to  exempt  also  their  lands  which  were  let  to 
farm ;  for  the  restraining  of  which  practice  the  statute  of 
2  Hen.  4,  c.  4,  was  made ;  by  which  it  was  enacted,  that  as 
well  they  of  the  said  order  as  all  other  religious  and  seculars 
which  should  put  the  said  bulls  in  execution,  or  from  thence- 
forth should  purchase  other  such  bulls,  or  by  colour  thereof 
should  take  advantage  in  any  manner,  should  incur  a  jir4> 
munire. 

So  that  this  statute  restrained  them  from  purchasing  anj 
such  exemptions  for  the  future ;  and  as  to  the  rest,  left  their 
privileges  as  they  were  before  the  said  statute ;  that  is  to  say, 
under  a  limitation  to  such  lands  only  as  they  had  before  the 
Lateran  Council  aforesaid;  and  it  is  certain  they  obtained 
many  lands  after  that  council,  which  therefore  were  in  no  wise 
exempted.     And  also  the  said  statute  left  them  as  it  found 

(0  1  Roll.  Abr.  655.  (u)  Gibs.  662 ;  Moyle  ▼.  .Ewer,  2 

Bulst.  183;  1  RoU.  Abr.  655. 
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them,  subject  to  the  payment  of  divers  compositions  for  tithes 
of  their  demesne  lands  made  with  particular  rectors,  who,  con- 
testing their  privileges  even  under  that  head,  brought  them  to 
compound.  Which  two  restraints  were  also  followed  by  a 
third  at  the  time  of  the  dissolution ;  when  as  many  of  them  as 
did  not  fall  under  the  statute  of  the  31  Hen.  8,  c  13,  lost  their 
exemptions,  there  being  no  saving  clause  in  the  acts  of  their 
dissolution  or  surrender  to  preserve  or  to  revive  them. 

But  as  to  those  which  were  dissolved  by  the  31  Hen.  8,  c.  13, 
s.  21,  it  is  enacted  as  followeth ;  viz.  "  Where  divers  abbots, 
priors,  and  other  ecclesiastical  governors  of  the  monasteries, 
abbathies,  priories,  nunneries,  colleges,  hospitals,  houses  of 
friars,  and  other  religious  and  ecclesiastical  houses  and  places 
dissolved  by  this  act,  have  had  divers  parsonages  appropriated, 
tithes,  pensions,  and  portions,  and  also  were  acquitted  and  dis- 
charged of  the  payment  of  tithes  for  their  monasteries  or  other 
religious  and  ecclesiastical  houses  and  places  as  aforesaid, 
manors,  messuages,  lands,  tenements,  and  nereditaments;  it  is 
enacted,  that  as  well  the  king  our  sovereign  lord,  his  heirs  and 
successors,  as  all  other  persons,  their  heirs  and  assigns,  who 
shall  have  any  of  the  said  monasteries,  abbathies,  priories, 
nunneries,  colleges,  hospitals,  houses  of  friars,  or  other  eccle- 
siastical houses  or  places,  sites,  curcuits,  precincts,  of  the  same 
or  any  of  them,  or  any  manors,  messuages,  parsonages  appro- 
priate, tithes,  pensions,  portions,  or  other  hereditaments,  which 
belonged  to  any  such  religious  house,  shall  hold  and  enjoy  as 
well  the  said  parsonages  appropriate,  tithes,  pensions,  and  por- 
tions of  the  said  monasteries,  abbathies,  priories,  nunneries, 
colleges,  hospital,  houses  of  friars,  and  other  religious  and 
ecclesiastical  houses  and  places,  sites,  circuits,  precincts, 
manors,  meases,  lands,  tenements,  and  other  hereditaments, 
according  to  their  estates  and  titles,  discharged  and  acquitted 
of  payment  of  tithes,  as  freely  and  in  as  large  and  ample 
manner  as  the  said  late  abbots,  priors,  and  other  ecclesiastical 
governors,  held  and  enjoyed  the  same.** 

By  reason  of  which  discharge  from  tithes  of  lands  which 
were  given  to  the  king  by  this  act,  and  which  were  discharged 
in  the  hands  of  the  religious,  it  hath  been  more  strictly  inquired 
what  were  the  houses  dissolved  by  this  act,  than  by  any  other 
of  the  acts  of  dissolution  ;  which  will  best  appear  by  the  fol- 
lowing catalogue. 

£The  possession  of  alien  priories  was  given  to  the  crown  by 
en.  6,  in  which  there  were  no  words  to  restrain  their  privi- 
leges (ar). — Ed.] 

(j)  IPenfoldv,  Groomcy  2  Jac.  &  have  been  146.   See  Account  of  Alien 

W.  534 ;    2  E.  &  Y.  536 ;    Page  v.  Priories,  by   J.  NichoUs :   London, 

Wilton,  2  Jac.   &  W.  513.     The  1797.— Ed.] 
number  of  alien  priories  is  said  to 

VOL.  III.  Y  Y 


690  %lt^tti—t^onasterie8  dissolved  by  31  Hen.  8.^ 

Catalogue  of  Monasteries  of  the  yearly  value  of  SOOZ.  or  «p- 
tcards,  dissolved  by  the  statute  of  the  31  Hen.  S,  and  by  tiai 
means  capable  of  being  discharged  of  tithes  ;  in  which  are 
the  following  aboreviations  :^^ 

Ab.  Abbey ;  Pr.  Priory ;  C.  Aust.  Canons  of  St  Austin ;  B1.  M.  Black 
Monks;  Wh.  C.  White  Canons;  Ben.  BenedictineB ;  Gilb.  OilbeitiDes; 
Pnem.  Pnemonstratenses ;  Cartb.  Carthusians ;  Mon.  Monks ;  Clun.  Clo- 
niacks ;  Cist.  Cistertians ;  T.  in  the  time  of;  Ab.  about  the  year. 

MoDasteries.  Order.       Founded.  Valae. 

Berkshire.  £     i.  d. 

Reading Ben T.  Hen.  1 1938  U   3 

BusIehamAb C.  Aust...! 3  Ed.  3 285    0   0 

Abington  Ab Ben 720 1876  10   9 

Bedfordshire. 

Newnham  Pr C.  Aust...T.  Hen.  1 293  15  U 

Elmeston  Ab Ben T.  W.  Conq.    .  •  Z8i  U  U 

WardonAb Cist 1139    389  16   6 

ChicksandPr 5  ^J^^  Jt.W.  Rufiis  ....  212    3   5 

Dunstable  Ab C.  Au8t...T.  Hen.  1 344  18   S 

WooburaAb Cist T.John 39118   2 

Buckinghamshire. 

Ashrug  Coll C.  Aust...T.  Ed.  1 416  16   4 

NotleyAb C.  Aust...lll2    437    6   8 

MissendenAb Ben 1293    26114   6 

Cambridgeshire. 

ThomeyAb Ben 972 411  12  11 

BamewellPr C.  Au8t...l092    256  1110 

Cheshire. 

St.  Werburge  Ab Ben 1095    1003    5  11 

CombermeerAb Cist 1134    225    9   7 

CornwalL 

Bodrain  Pr » . .  .C.  Au8t...936 270  Oil 

Launceston  Ab C.  Aust...T.  W.  Conq.  . .  354  0  H 

St.  Germans  Ab C.  Aust...T.  Ethelston    .  •  243  8  0 

Cumberland. 

CarlislePr C.  Aust...T.  W.  Rufus  ..  418    5  4 

Holme  Coltrom  Ab Cist.  ....1135    427  19   ^ 

Derbyshire. 
DarleyAb. C.  Aust... T.  Hen.  2  ....  238  14   o 

Devonshire. 

FordAb Cist 1133    374  10   6 

Newnham  Ab Cist Ab.  1246 227    7   S 

DinkeswelAb Cist    ....1201    294  18    ^ 

HertlandAb C.  AQ8t..T.  Hen.  2   ....   306    5   S 

Torre  Ab Praem.  .  .T.  Ric.  1 396    OH 

Buckfast  Ab.  4. Cist T.  Hen.  2  ...•  460  11   i 
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Mooasteries.  Order.       Founded. 
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Value. 

£      i. 

d. 

241  17 

9 

902     5 

7 

502  12 

9 

Plimpton  Ab. . . .- Cist . . .  .T.  Edw.  I. 

Tavestock  Ab.  ....••••••..  .Ben.  ..••  .961  •••  •• 

ExonPr Clun T.  Hen.  1 

Dorsetshire. 

Abbotsbury Ben Ab.  1016     ....  390  19  2 

MiddletonAb Ben T.  Ethelstan  ..  538  13  11 

Tarrent  Ab Cist By  Hen.  3  ....  214     7  9 

Shafton  Ab Ben 941 1166     8  9 

CerneAb Ben T.Edgar 515  17  10 

SherburnAb Ben Ab.370   682  14  7 

Durham, 

St.  Cuthbert  Ab Ben Ab.  842  ... . .  .1366  10  9 

TinmouthPr Ben 397  11  5 

Essex, 

BerkingAb Ben 680 862  12  5 

Stratford  Langthorne  Ab.      Cist 1135    511  16  3 

Waltham  Ab C.  Aust...Ab.  1060 900    4  3 

WaldenAb Ben 1136    372  18  1 

StOswithAb C.Au8t..,1120    677     1  2 

Colchester  Ab C.  Au8t...T.  Hen.  1    ....  523  17  0 

Gloucestershire, 

Bristol  Ab C.  Aust...T.  Hen.  1   ....  670  13  11 

HaylesAb Cist 1246    357     7  8 

WincbcombAb Ben.  .:...787 759  11  9 

Tewkesbury  Ab Ben 715 1598     1  5 

Cirencester  Ab C.  Au8t...T.  Hen.  1   ....  1051     7  1 

KingswoodAb Cist. . ..  ;1139    244  11  2 

Gloucester  Ab Ben 680 1946     5  9 

Lantbony  Pr C.  Aust...ll36    641  19  11 

Hampshire, 

St.  Switbin's  Winton  Ab Ben 634 1507  17  2 

HydeAb Ben By  Alfred S65  18  0 

WherwellAb Ben By  Edgar    339     8  7 

Komsey  Mon Ben. . . .  .907 393  10  10 

Twinham  Pr C.  Aust,..Before  1042    . .  312     7  0 

BellolocoAb Cist 1024    326  13  2 

Southwick  Pr C.  Aust...T.  Hen.  1 257    4  4 

TichfieldAb Prsem. .  .T.  Hen.  3    ....  249  16  1 

Hertfordshire, 

St.Alban*sAb Ben 755 ..2102    7  1 

Huntingdonshire, 

St.  Neot's  Ab Ben Ab.  t.  Hen.  1  ..  241  11  4 

Ramsey  Ab. Ben 969 1716  12  4 

Kent, 

St.  Austin's,  Cant   Ben 605  < 1413     4  11 

Ledis  Pr C.  Aust...lll9    362     7  7 

Feversham  Ab Clun..    ,.1147    286  12  6 

BoxleyAb Cist 1144    204    4  11 

Y  Y  2 


692  %\t^tfi—\^Monasteries  dissolved  hy  31  Hen.  8.] 

Monasteries.  Order.        Foanded.  Valae. 

£     «.   i- 

Roffen  Ab Ben 600    486  11    5 

Mailing  Ab • Ben By  Edmund    ..218    4   % 

DertfordAb C.  Au8t...l372    380    0   0 

Lancashire, 
Whalley  Ab. Cist 1172    321    9    i 

Leicestershire, 

Leicester  Ab C.  Aust.  1143    951  14   5 

Croxden  Ab PraBin.  .  .Ab.  R.  1 385    0  10 

Launday  Ab C.  Aust.  T.  W.  Rufus  . .  399    3   3 

Lincolnshire, 

Lincoln  St.  Cath.  Pr Gilb.     ..T.  Hen.  2 202    5   0 

KirksteedAb Cist 112^  286    2   7 

RevesleyAb Cist 1142  217    2   4 

Thornton  Ab C.  Aust.  1139  594  17  10 

Barney  Ab Ben 712  366    6    I 

Croyland  Ab Ben 716  1803  15  10 

SpaldingAb Ben 1052  761    8  11 

Senipringham  Ab Gilb.    ..1148  317    4    1 

Epwortb  Mon Carth.  ..1386  237  15    2 

London  and  Middlesex, 

St.  John  Jerusalem  Pr 1100    2385  12    8 

St.  Barth.  Smithfield C.  Aust.  1 102    653  15    0 

St.  Mary  Bishopsgate  Pr 1187    478    6    6 

Clerkenwell  Pr Ben T.  Stephen  ....   262  19   0 

London  Minors     Ben T.  Edw.  1 318    8    5 

Westminster  Ab Ben T.  Edgar    3471    0 

Sion  Ab C.  Aust.  By  Hen.  5 1731    8   4 

London,  a  house  of. Carth.  •  .T.  Edw.  3  ....   642    04 

St.  Clare  witht.  Aldg.  Mon 1292    418    8   5 

St.  Mary  charter  house  . . .  .Carth.  . .  1379    736    2    1 

St.  John  Holiwell    Bl.  M.  ..1318    347     1    3 

St.  Mary  East  Smithf.  Ab.    Cist 1 360    602  11  10 

Norfolk, 

ThetfordAb Clun.    ..1103    312  14  4 

Wymundham  Ab Ben 1139    211  16  6 

Hulmo  Ab Ben By  Canute....  583  17  0 

Westerham  Ab Preem.  .  .T.  Hen.  2  . . . .  228    0  0 

Walsingham  Ab C.  Aust.  Ab.  t.  Stephen  391  II  ^ 

Castle-acre  Ab Clun.    ..1090    306  11  4 

Wept-acreAb Clun.    ..T.  W.  Rufus  . .  260  13  / 

Norihamfitonshire, 

Burg.  St.  Peter  Ab Ben. . .  {  J^^  J^^^^^;^^  14   0 

PipewellAb Cist 1143    286  11    S 

St.AndrewsPr Clun.    ..1067    263    7    1 

SulbyAb Prflem. ..  T.  Stephen 258    8    5 

NoUinghamthire, 
LentonPr Clun.    ..T.  Hen.  1    329    5  10 


0 
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£       *.  rf. 

Thurgarton  Vr C.  Aust.  T.  Hen.  1    • ...  259    9  4 

Welbeck  Ab C.  Aust.  T.  Stephen £49     6  3 

Warsop  Pr C.  Aust 239  10  5 

Bella  Valla  Pr Carth.  . .  Ab.  16  Edw.  S     227     8  0 

Newsteed  Pr C.  Aust.  T.  Edw.  S 219  18  8 

The  two  last  are  under  value  in  Dugdale,  but  thus  by  Speed. 

Northumberland, 

Tinmouth,  a  cell  to  St.  Alban*s,  a  nunnery 511     4  1 

Oxfordsliire. 

Godstow  Ab Ben T.  Stephen  ....  274    5  10 

Eynesham  Ab Ben By  Etnelred    ••  441  12  2 

Osney  Ab C.  Aust.  T.  Hen.  1    ....  654  10  2 

Thame  Ab Cist T.  Hen.  1    ....  256  13  11 

Oxford  Pr Bef.  Conq 224     4  8 

Dorchester  Ab C.  Aust.    635     219  12  0 

Shropshire. 

HaghmondAb C.  Aust.  1100    259  J3  7 

I-aie^-UAb C.Aust.  {  g  Elfl^^«^,^_^  I   g,g    ,  , 

Wigmore  Ab C.  Aust.  1172    207     2  10 

Wenlock  Pr Clun.    ..  1 181,  or  before     401     0  7 

Salop  Ab C.  Aust.  1081     615     4  S 

Hales  Owen  Ab Praem. .  .T.  John 337  15  6 

Somersetshire. 

Glassenbury  Ab Ben About  300  .  ...3311     7  4 

Brewton  Ab C.  Aust.  Ab.  t.  Conq.   . .  439     6  8 

Henton  Pr Carth.  •  .T.  Hen.  3   ....  248  19  2 

Witham  Pr Carth.  .  .By  Hen.  2  ....   205  15  0 

Taunton  Pr C.  Aust.  T.  Hen.  1    ....   286     810 

BathAb Ben T.  Hen.  3    ....617    2  3 

Keynsham  Ab C.  Aust.  .T.  Hen.  1    ....  419  14  3 

Michelney  Ab Ben 740 447     4  11 

Buckland  Pr Cist T.  Ed.  1 223     7  4 

Staffordshire, 

DelaCresAb Cist 1153     227     5  0 

Burton-upon-Trent     ..•••. Ben. .  •  •  .T.  Eadred    ....  267  14  3 

Croxden  Ab Cist —  — 

Suffolk. 

St.  Edmundsbury  Ab Ben 1020     1659  13  11 

ButleyAb C.Aust..ll71     318  17  2 

SibetonAb Cist 1150     250  15  7 

IxworthPr C.  Aust.  .T.  W.  Conq.    ,.280     9  5 

Surrey. 

Merton  Pr C.  Aust.  .1414    957  19  6 

ShenePr Carth.  ..1414 777  12  0 

Chertsey  Ab • Ben 666     659  15  8 

Newark  Pr —             —        ....  258  11  11 
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£      (.    d. 

St.  Mary  Overs  Ab C.  Aust.  .1106 625     6    6 

BermundseyAb C.Aust..ll06 474  14    4 

Sussex. 

Lewes  Ab Clun.    ..T.  W.  Ruf.  ••••  9S0    4    6 

Robert's  Bridge  Ab Gist T.  Hen.  8 248  10    6 

BatUileAb Bl.M.  ..1066 987     Oil 

Warwickshire, 

Combe  Ab Cist T.  Steph 311  15  1 

Kenelworth  Ab C.  Aust.  .T.  Hen.  1 538  19  0 

MeryvalAb Cist 1148 254  1  8 

Nuneaton  Mon Ben T.  Hen.  2 253  14  5 

IViltshire. 

MalmsburyAb Ben Ab.  670 803  17  7 

Bradenstock  Pr C.  Aust.  .T.  W.  Conq.    • .  212  19  3 

Edington  Pr C.  Aust.  .1352 442  19  7 

Ambresbury  Ab Ben 1177 494  15  2 

Wilton  Ab Ben T.  Ethelwolf.  .  •  601  1  1 

Fairley,  a  cell  to  Lewes.  ...Clun.    ..1125 217  0  4 

LaycockAb C.  Aust.  .1232 203  12  3 

Worcestershire, 

MalverneAb Ben 1083 308     1  3 

Evesbam  Ab Ben T.  Ofia 1783  12  9 

Persbore  Ab ».Cist —         ....   643     4  5 

Hales  Owen  Ab Prsm. .  .T.  John 282  l.S  4 

DordeslyAb Cist 1138 388     1  1 

Yorkshire, 

St.  Mary's  York  Ab Ben 1088 1550  7    0 

SelbyAb Ben T.  W.  Conq.    ..  720  12  10 

KirkstalAb Cist 1147 329  2  11 

DeRupeAb Cist 1147 224  2     5 

Monks  Burton  Ab Clun.    . .  Ab.  1186 239  S    6 

NostelAb C.  Aust.  .T.  Hen.  1 492  18     2 

PomfraitAb Clun.    .  .T.  W.  Conq.    ..  237  14     8 

Gisbourn  Ab C.  Aust.  .T.  Stepb 628  3     4 

Whitby  Ab Ben T.  W.  Conq.   • .  437  2     9 

Montegratiee  Ab Carth.  ..Ab.  1396 323  2  10 

NewburgePr C.  Aust.  .1145 367  8     3 

BellandAb Cist 1134 238  9     4 

KirkhamAb C.  Aust.  .T.  Hen.  1 269  5     9 

MelsaAb Cist 1136 299  6     4 

Brilington    C  Aust.  .T.  Hen.  1 547  6  11 

Walton  Ab Gilb.     ..T.  Stepb 360  16  10 

Bolton  in  Craven  Pr C.  Aust.  .T.  Hen.  1 21 2  3     4 

RavalAb Cist 1132 278  10     2 

Jerval  Ab Cist T.  Steph 234  IS     5 

Fumes  Ab Cist 1127 805  16     5 

DeFontibus Cist 1132 998  6     8 

WarterPr C.  Aust.  ,T.  Hen.  1 221  3  10 

Richal —             —        ....  351  14     6 
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Monaiteriet.  Order.       Founded.  ValiM. 

£      $.    d, 

OldMaultonAb —      T.  Steph 257     7    0 

St.  Michael  near  HuU Carth.  ..1377 231  17    3 

In  Wales. 

At  the  time  of  the  dissolutioni  the  religious  were  discharged  How  the  Re- 
from  payment  of  tithes  three  several  ways ;  either  by  the  pope's  di^har^'" 
bulls,  or  by  their  order  as  aforesaid,  or  by  composition :  which  JJ^xiSST*"* 
discharges  would  have  vanished  and  expired  with  the  spiritual 
bodies  whereunto  they  were  annexed,  if  they  had  not  been 
continued  by  the  special  clause  abovementioned  (as  it  hap- 
pened to  those  which  were  dissolved  by  the  other  statutes  of 
dissolution,  for  want  of  such  clause).  And  by  the  said  clause 
also  is  created  a  new  discharge,  which  was  not  before  at  the 
common  law,  that  is,  unity  of  the  possession  of  the  parsonage 
and  land  tithable  in  the  same  hand :  for  if  the  monastery  at 
the  time  of  the  dissolution  was  seised  of  the  lands  and  rectory, 
and  had  paid  no  tithes  within  the  memory  of  man  for  tne 
lands,  those  lands  shall  now  be  exempted  from  payment  of 
tithe,  by  a  supposed  perpetual  unity  of  possession ;  because 
the  same  persons  that  had  the  lands,  having  also  the  parson- 
age, they  could  not  pay  tithes  to  themselves  (y). 

But  though  by  such  union  the  persons  so  possessed  were 
discharged  from  the  payment  of  tithes,  yet  the  lands  were  not 
absolutely  discharged  of  the  tithes:  for  upon  any  disunion 
that  might  happen,  the  payment  of  tithes  again  revived :  so 
that  the  union  only  suspended  the  payment,  but  was  no  abso- 
lute discharge  of  the  tithes  themselves.  And  therefore  such 
union  is  not  to  be  pleaded  as  a  discharge  from  tithes,  but  only 
as  a  discharge  from  the  payment  of  tithes  (z). 

And  such  union  must  appear  to  have  had  these  four  quali- 
ties: First,  it  must  have  been  just;  that  is,  claimed  by  right, 
and  good  and  lawful  title ;  and  not  by  disseisin  or  other  tor- 
tious, unjust,  or  unlawful  act:  for  such  an  union  would  not 
have  been  a  good  discharge  within  the  statute.  Secondly,  it 
must  have  been  equal;  that  is,  there  must  have  been  a  fee- 
simple  both  in  the  lands  and  in  the  tithes ;  as  well  of  the 
lands  upon  which  the  tithes  are,  as  of  the  parsonage  or  rectory: 
for  if  those  religious  persons  had  held  but  by  lease,  that  had 
not  been  such  a  unity  as  the  statute  intended.  Thirdly,  it 
must  have  been  free;  that  is,  free  from  the  payment  of  any 
tithes  in  any  manner :  for  if  the  abbots,  or  their  farmers,  or 
their  tenants  at  will  or  for  years,  had  paid  any  manner  of  tithes 

(y)  God.  383;  Bob.  241,  248.  {z)  Bob.  248. 
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before  the  dissolution,  it  may  be  alleged  as  a  sufficient  bar  to 
avoid  the  unity  pleaded  in  discharge  of  tithes.  Fourthly,  it 
must  have  been  perpetual,  time  out  of  mind,  that  such  religious 
houses  were  endowed^  and  such  religious  persons  must  have 
had  in  their  hands  both  the  rectory  and  lands  united,  per- 
petually, and  without  interruption,  before  the  memory  of  man, 
or  (as  it  seems  according  to  the  rule  of  the  commoa  law) 
before  the  first  year  of  King  Richard  L,  discharged  of  tithes: 
for  if  by  any  records  or  ancient  deeds,  or  other  legal  evidence, 
it  can  be  made  to  appear,  that  either  the  lands  or  the  rectory 
came  to  the  abbey  since  the  said  first  year  of  King  Richard  L, 
such  union  cannot  be  said  to  be  perpetual  (a). 

And,  moreover,  the  lands  of  such  houses  dissolved  as  afor^ 
said,  shall  be  free  from  the  payment  of  tithes  only  so  far  as 
they  were  free  in  the  hands  of  the  churchmen,  namely,  whilst 
they  are  in  the  hands  and  manurance  of  the  owners  thereof; 
and  therefore  it  is  necessary  for  the  party  who  would  have 
the  advantage  of  this  privilege,  expressly  to  show  and  aver, 
that  the  lands  are  in  his  hands  and  manurance :  for  to  say  that 
he  is  seised  of  the  lands  is  not  sufficient ;  for  he  may  be  seised 
thereof  and  yet  another  manure  them  (6). 

It  hath  been  held  also,  that  a  tenant  in  tail,  who  hath  an 
estate  of  inheritance,  shall  be  discharged  in  virtue  of  the  clause 
aforesaid,  so  long  as  he  occupies  the  same  himself;  but  that 
unity  of  possession  doth  not  discharge  a  copyholder  (though  a 
prior  in  that  case  was  seised  in  fee  of  the  manor  of  which  it 
was  parcel,  and  was  also  impropriator) ;  much  less  a  tenant 
for  life  or  years  (c).  For  in  such  case,  the  possession  is  io 
the  copyholder  or  other  tenant,  and  not  in  the  landlord  or 
lessor;  and  consequently  it  is  not  a  unity  of  possession (tf). 
But  in  the  case  of  Hett  v.  Meeds  («),  it  was  neld  that  the 
lands  of  a  tenant  for  life  under  a  settlement  were  exempt  from 
tithes. 

But  it  is  otherwise  with  regard  to  the  king ;  whose  farmers 
shall  be  discharged  of  such  tithes,  as  the  spiritual  persons 
were,  because  the  king  cannot  cultivate  the  lands  himself. 
And  so  long  as  the  king  hath  the  freehold,  his  farmers  shall 
have  such  privilege :  but  if  afler  having  leased  them,  he  shall 
sell  the  same,  or  shall  grant  over  the  reversion,  then  the 
farmers  shall  pay  tithes.  And  it  hath  been  said,  that  this 
privilege  extends  no  further  than  to  the  king's  tenants  at  will; 
not  to  tenants  for  life  or  years  (/ ). 

Upon  the  whole,  not  all  lands  that  belonged  to  the  religious 
houses  in  general  are  discharged  from  tithes ;  but  only  soch 
lands  are  capable  of  discharge,  as  belonged  to  the  bouses 

(a)  Bob.  250.  (d)  Hardre8,174;  Moore, 219,534. 

(6)   Comyns,  498;  Fox  v.  Bard-  (c)  4  Gwill.  1515. 

well,  E.,  8  Geo.  2;  Wood,  b.  2,  c.  2.  (/)  Gibs,  673;   Bob.  282.  2Siii 

(c)  Gibs.  673.  Moore,  915 ;  Hardres,  315. 
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which  were  dissolved  by  the  statute  of  the  31  Hen.  8*  And 
not  all  those  lands,  which  belonged  to  the  religious  houses 
dissolved  by  that  statute,  are  discharged  from  tithes ;  but  only 
such  of  them  as  were  discharged  at  the  time  of  their  dissolu- 
tion. But  what  shall  be  sufficient  evidence  of  such  discharge, 
and  of  the  manner  of  such  discharge,  that  is,  whether  by 
order,  bull,  composition,  or  unity  of  possession,  at  this  dis- 
tance of  time,  seemeth  difficult  to  determine  with  precision ; 
as  strictness  of  proof  may  be  more  or  less  requisite,  according 
to  the  particular  circumstances  of  the  case. 

IV.  Account  of  the  Tithe  Commutation  Acts. 

[[Dr.  Paley(^)  concludes  his  chapter  on  "  Population, 
Provision,  Agriculture  and  Commerce,"  with  the  following 
remarks : 

[["  But,  secondly,  agriculture  is  discouraged  by  every  con-  lumaiki  of 
stitution  of  landed  property  which  lets  in  those,  who  have  no  Tubw!'*'^  *^" 
concern  in  the  improvement,  to  a  participation  of  the  profit. 
This  objection  is  applicable  to  all  such  customs  of  manors  as 
subject  the  proprietor,  upon  the  death  of  the  lord  or  tenant,  or 
the  alienation  of  the  estate,  to  a  fine  apportioned  to  the 
improved  value  of  the  land.  But  of  all  institutions  which  are 
in  this  way  adverse  to  cultivation  and  improvement,  none  is 
so  noxious  as  that  of  tithes.  A  claimant  here  enters  into  the 
produce,  who  contributed  no  assistance  whatever  to  the  pro- 
duction. When  years,  perhaps,  of  care  and  toil  have  matured 
an  improvement;  when  the  husbandman  sees  new  crops 
ripening  to  his  skill  and  industry ;  the  moment  he  is  ready  to 
put  his  sickle  to  the  grain,  he  finds  himself  compelled  to 
divide  his  harvest  with  a  stranger.  Tithes  are  a  tax  not  only 
upon  industry,  but  upon  that  industry  which  feeds  mankind ; 
upon  that  species  of  exertion  which  it  is  the  aim  of  all  wise 
laws  to  cherish  and  promote ;  and  to  uphold  and  excite  which, 
composes,  as  we  have  seen,  the  main  benefit  that  the  com- 
munity receives  from  the  whole  system  of  trade,  and  the  suc- 
cess of  commerce.  And,  together  with  the  more  general 
inconveniency  that  attends  the  exaction  of  tithes,  there  is  this 
additional  evil,  in  the  mode  at  least  according  to  which  they 
are  collected  at  present,  that  they  operate  as  a  bounty  upon 
pasturage.  The  burthen  of  the  tax  falls  with  its  chief,  if  not 
with  its  whole  weight,  upon  tillage ;  that  is  to  say,  upon  that 
precise  mode  of  cultivation  which,  as  hath  been  shown  above, 
it  is  the  business  of  the  state  to  relieve  and  remunerate,  in 
preference  to  every  other.  No  measure  of  such  extensive 
concern  appears  to  me  so  practicable,  nor  any  single  alteration 

($)   [Paley'fl  Moral  and  Political  Philosophy,  vol.  ii.  p.  407,  octavo 
edition.] 
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so  beneficial^  as  the  conversion  of  tithes  into  corn-rents.  This 
commutation,  I  am  convincedi  might  be  so  adjustedi  as  to 
secure  to  the  tithe-holder  a  complete  and  perpetual  equivalent 
for  his  interest^  and  to  leave  to  industry  its  full  operatioDj  and 
entire  reward." 

TitheCommn-  [[It  should  sccm  that  the  recent  Tithe  Commutation  Acts 
CIS ,  j^^^^  j^^^^  framed  for  the  purpose  of  carrying  into  execution 
the  scheme  recommended  in  tnis  passage.  They  are  confined 
in  their  operation  to  England  and  Wales,  and  are  four  in 
number.  1.  The  6  &  7  Will.  4,  c,  71,  intituled  *'  An  Act  for 
the  Commutation  of  Tithes  in  England  and  Wales,"  passed 
13th  of  August,  1836.  2.  The  7  Will.  4  &  1  Vict  c.69, 
intituled  "  An  Act  to  amend  the  foregoing  Act  passed  15th 
of  July,  1837.  3.  The  1  &  2  Vict.  c.  64,  intituled  "  An  Act 
to  facilitate  the  Merger  of  Tithes  in  Land,'*  passed  on  the  4th 
of  August,  1838.  4.  The  2  &  3  Vict,  c.32,  intituled  "An 
Act  to  explain  and  amend  the  Acts  for  the  Commutation  of 
Tithes  in  England  and  Wales,"  passed  on  the  17th  of  August, 

Principle  of.  1839.  These  statutes  must  be  considered  as  constituting  one 
enactment  (A),  their  principle  being  to  substitute  a  corn-rent, 
payable  in  money  and  permanent  in  quantity^  though  fluc- 
tuating in  value,  for  all  tithes,  whether  payable  under  a  moduSf 
or  composition  or  not,  which  may  have  heretofore  belonged 
either  to  ecclesiastical  or  lay  persons.  Such  rent-charge  is  to 
be  paid  by  two  half-yearly  payments,  namely,  on  the  Ist  of 
July  and  the  1st  of  January  in  every  year.  Certain  commis- 
sioners  and  assistant  commissioners  were  appointed  to  execute 
the  provisions  of  this  act.  Two  modes  were  allowed  of  ascer- 
taining the  gross  amount  of  the  rent-charge,  payable  in  respect 
of  the  tithes  (i)  of  the  whole  parish.  1,  a  voluntary  agreement, 
or  afler  a  specified  period  had  elapsed  without  any  such  ar- 
rangement being  adopted  :  S,  a  compulsory  award  (A).   These 

(A)  [By  sect.  37  of  2  &  3  Vict  to  several  persons  or  parties  as  veU 
c.  62,  it  is  enacted,  *'  that  this  act  shall  as  one  person  or  party,  and  femslefl 
be  taken  to  be  a  part  of  the  first  re-  as  well  as  males,  and  several  matten 
cited  act  for  the  commutation  of  tithes  or  things  as  one  matter  or  thing  re- 
in England  and  Wales,  and  of  the  se-  spectively,  and  the  conver8e.^£D.] 
condly  recited  act  for  amending  the  (t)  [Certain  exceptions  are  men- 
same,  and  of  the  said  thirdly  recited  tioned  oelow.-^En.J 
act  to  facilitate  the  merger  of  tithes;  {k)  [It  is  most  probable  that  by 
and  that  in  the  construction  of  this  one  of  UiesetwometnodsapermaDeot 
act,  unless  there  be  something  in  the  commutation  will  have  been  effected, 
subject  or  context  repugnant  to  such  and  consequently  the  old  law  on  tithes 
construction,  the  sevenu  words  used  have  become  a  matter  of  histoiics] 
in  this  act  shall  have  and  bear  the  curiosity  some  time  before  the jpoUi- 
same  interpretation  as  iseiven  to  such  cation  of  this  edition  of  Dr.  Bum's 
words  respectively  in  9ie  said  re-  work.  Tlie  Editor  has  theref<Mreeinfl 
cited  acts  or  either  of  them ;  and  in  this  chapter  such  clauaea  ody  of 
whenever  a  word  importing  the  sin-  the  Tithe  Commutation  Acts  as  coo- 
gular  number  or  masculine  gender  stitute  the  future  law  on  this  solject 
only  is  used,  the  same  shall  be  under-  Ed.] 
stood  to  include  and  shall  be  applied 
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acts  are  not  to  affect  tithes  due  before  the  commutation  (t)^ 
and  make  provision  for  paymentn  due  for  the  period  inter- 
vening between  the  end  of  former  compositions  and  the  com« 
mutation  (m).  False  evidence  given  before  the  commissioners 
under  this  act  was  to  be  esteemed  as  perjury,  and  withholding 
evidence  a  misdemeanour  (n). 

[[It  may  be  well  in  this  place  to  observe  some  of  the  prin-  PecDiiaritiei 
cipal  features  which  discriminate  the  new  from  the  old  law  on  um?  "*^ 
tithes. 

p.  Under  the  old  law  there  could  not  have  been  a  distress 
for  tithes^  but  under  the  new  law  the  mode  of  recovering 
the  rent-charge  in  arrear,  is^  as  will  be  seen  below,  by  dis- 
training for  it  in  the  same  manner  as  a  landlord  recovers  his 
rent.  When  the  rent-charge  has  been  twenty-one  days  in 
arrear  its  owner  may  distrain,  but  not  for  more  than  two  years' 
rent-charge ;  and  if  the  rent-charge  shall  have  been  forty  days 
in  arrear,  possession  of  the  land  may  be  given  to  the  owner  of 
the  rent-charge,  until  the  arrears  and  costs  are  satisfied  (o). 

\^2.  If  the  interest  of  the  owner  of  the  rent-charge  shall  have 
ceased  before  the  1st  of  January  or  1st  of  July  (the  appointed 
times  of  payment),  such  owner  or  his  representative  will  be 
entitled  to  a  proportional  part  of  the  rent-charge  for  the  time 
which  may  have  elapsed  from  the  last  day  of  payment  to  the  . 
time  of  his  interest  determining  (p), 

[[3.  If  the  lands  be  uncultivated  they  are  nevertheless  liable 
to  the  rent-charge,  but  not  if  they  have  been  wasted  away  by 
the  sea  or  otherwise  destroyed  by  any  natural  casualty. 

[[4.  Where  a  rent  charge  is  payable  to  a  spiritual  incumbent, 
a  portion  of  land  not  exceeding  twenty  acres  may  be  given  in 
lieu  of  all  or  part  of  the  rent-charge  (q). 

[[5.  The  rent-charge  may  at  the  request  of  the  land-owner 
(certain  forms  beins  observed)  be  confined  to  a  part  of  the 
land,  or  the  whole  of  which  it  may  have  been  apportioned ;  the 
value  of  such  land  being  treble  the  value  of  the  apportioned 
rent-charge  (r). 

[[6.  Tithes,  or  rent-charge  in  lieu  thereof,  may  in  certain  in- 
stances be  merged  (5)  in  land.  Tithes  by  13  Eliz.  c.  10,  s.  3, 
could  not  have  been  so  merged  (t).  But  (u)  "  impropriate 
tithes  are  still  kept  distinct  from  the  land,  and  notwithstanding 
unity  of  possession^  they  continue  to  be  held  under  separate 
titles.     In  conveyances  and  wills  made  subsequently  to  the  conmancet 

{/)  [6  &  7  WiU.  4,  c.  71,  8. 58]  (r)  Vide  post,  6  &  7  WiU.  4,  c.  71,  '"*'*' 

(»i)|l  Vict.  c.  09,  8.  10.]  88. 58,  72.] 

(n)  [6  &  7  Will.  4,  c.  71 ,  8.  10.]  («)  [  Vide  6  &  7  Will,  4,  c.  71,  8. 29, 

(o)  [  Vide  pott,  6  &  7  Will.  4,  c.  7 1 ,  pott,  p.  726.] 
«.81,  82.]  (0    TVide   title  iMfM,   toI.  ii. 

(p)  Vide  pott,  6  &  7  Will.  4,  c.  71 ,  p.  384.1 
••  86.]  (u)  This  an  extract  from  a  valuable 

(g)  Vide  post,  6  &  7  Will.  4,  c.  71,  note  of  Mr.  ShelfoTd'8,  in  his  work  on 

s.  85.]  the  Tithe  Commutation  Acts. — En.] 
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purchase  of  the  tithes  by  the  owner  of  the  landi  they  wUl  not 
pass  unless  they  be  expressly  named.  In  consequence  of 
inattention  to  that  circumstance^  and  an  apprehension  that 
after  the  purchase  of  the  tithes  the  land  was  tithe  free,  the 
tithes  have  not  in  many  cases  been  mentioned  in  subsequent 
wills  and  conveyances  ;  by  which  omission,  the  intention  that 
the  land  should  pass  discharged  of  tithes  has  been  defeated, 
the  tithes  going  in  one  line,  and  the  land  subject  to  the  revived 
burden  of  tithes  in  another.  The  real  property  commissioners 
proposed  that  the  owner,  having  the  legal  and  beneficial  estate 
in  fee  in  tithes,  should  have  power  given  to  him  of  merging 
those  tithes  in  the  land,  and  that  the  land  for  ever  thereafter 
should  be  discharged  of  tithes  (x).  The  above  suggestiooi 
however,  has  not  been  carried  into  effect  by  the  recent  statutes 
relating  to  real  property. 

[[''  The  same  thing  may  happen  with  respect  to  the  rent- 
charges  allotted  to  impropriators,  or  purchased  by  the  owners 
of  lands  ;  and  unless  the  tithes  or  rent-charges  be  extin- 
guished by  a  declaration  made  under  the  7 1st  section  of  the 
above  act,  it  will  be  necessary  to  name  expressly  the  rent- 
charge  in  lieu  of  tithes  in  conveying  the  lands  upon  which  it 
is  charged. 
Wiiu  of  [["  Where  impropriators  have  by  their  wills,  made  before 

Tit^Jw!  wS.  ^^®  ^^^  January,  1838,  devised  lands,  and  the  tithes  issuing 
out  of  them,  and  intend  their  devisees  to  have  the  benefit  of 
the  rent-charge,  it  will  not  be  proper  to  extend  the  operation 
of  such  wills  by  an  express  devise  of  the  rent-charge  after  the 
Since  that      commutatiou  shall  be  completed.     The  provisions  of  the  stat 
pe.iod.         7  Will.  4  &  1  Vict.  c.  26,  are  applicable  to  all  wills  made  or 
republished  on  or  after  the  1st  January,  1838.     Under  that 
act,  the  wills  of  testators  may  be  applicable  to  tithe  commu- 
tation rent-charges  not  agreed  upon  at  the  time  of  the  making 
of  the  will,  if  it  contain  any  devise  of  real  estate  which  can  he 
construed  to  extend  to  such  rent-charges." 
Leaies  and         [[7.  lu  all  Icascs  and  agreements  made  subsequently  to  the 
nndJ^Tuhe     commutatiou  of  tithes  into  rent-charge,  the  landlord  is  liable 
commnution  to  the  payment  of  the  rent-charge  instead  of  the  occupying 
^'^■*  tenant  (y). 


[[V.  Of  the  Rent-charge  substituted  far  Tithes. 

e&rwm.4.      [[The  6  &  7  Will.  4,  c.  71,  after  providing  that  the  land- 

^*^^'      owners  shall  appoint  the  valuers  of  the  tithes  to  be  commuted, 

enacts  by  sect.  33, 

Vaincn  to  ["  That,  as  soon  as  may  be  after  the  choosing  of  such  valuer  or 

iCInt^ha  *V  ^^l"^'^^*  ^^^  ^^^  ^he  confirmation  of  the  said  agreement,  the  valuer 

(f )  [  Vide  l8t  Real  Property  Rep.        (y)  [  Videpoit,  6  &  7  Wffl.  4,  c.71 
pp.  55, 56.]  s.  80.] 
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or  valuers  so  chosen  shall  apportion  the  total  sum  agreed  to  be  paid  e&r  WiiL4, 
by  way  of  rent-charge  instead  of  tithes,  and  the  expenses  of  the  ^'^^' — 
apportionment,  amongst  the  several  lands  in  the  said  parish,  accord- 
ing to  such  principles  of  apportionment  as  shall  be  agreed  upon  at 
the  meeting  at  which  the  valuer  or  valuers  shall  be  chosen,  or  if  no 
principles  shall  be  then  agreed  upon  for  the  guidance' of  the  valuer 
or  valuers,  then,  having  regard  to  the  average  titheable  produce 
and  productive  quality  of  the  lands,  according  to  his  or  their  dis- 
cretion and  judgment,  but  subject  in  each  case  to  the  provisions 
hereinafter  contained,  and  so  that  in  each  case  the  several  lands 
shall  have  the  full  benefit  of  every  modus  and  composition  real,  pre* 
scriptive,  and  customary  pa3rment,  and  of  every  exemption  from,  or 
non-liability  to  tithes  relating  to  the  said  lands  respectively,  and 
having  regard  to  the  several  tithes  to  which  the  said  lands  are 
sever«dly  liable.*' 

[[And  by  sect.  36  &  37 : 

['<  That  after  the  first  day  of  October,  one  thousand  eight  hun-  After  ut  Oc- 
dred  and  thirty-eight,  the  commissioners  shall  proceed  in  manner  com^^j^n. 
herein-after  mentioned,  at  such  time  and  in  such  order  as  to  them  en  may  n- 
shall  seem  fit,  either  by  themselves  or  by  some  assistant  commis-  va'thM^or^**** 
sioner,  to  ascertain  and  award  the  total  sum  to  be  paid  by  way  of  p*^«*  *»  >ny 
rent-charge  instead  of  the  tithes  of  every  parish  in  England  and  which  no 
Wales,  in  which  no  such  agreement  binding  upon  the  whole  parish  ^"reemint 
as  aforesaid  shall  have  been  made  and  confirmed  as  aforesaid :  hat  bcea 
provided  nevertheless,  that  if  any  proceeding  shall  be  had  towards  "**^*' 
making  and  executing  any  such  agreement  after  the  commissioners 
shall  have  given  or  caused  to  be  given  notice  of  their  intention  to 
act  as  aforesaid  in  such  parish,  the  commissioners  may  refrain  from 
acting  upon  such  notice,  if  they  shall  think  fit,  until  the  result  of 
such  proceeding  shall  appear." 

[Sect.  37.  "That  in  every  case  in  which  the  commissioners  shall  Vaiae  or 
intend  making  such  award,  notice  thereof  shall  be  given  in  such  ^icnfated*^' 
manner  as  to  them  shall  seem  fit ;  and  after  the  expiration  of  twen-  "poo  «" 
ty-one  days  after  such  notice  shall  have  been  given,  the  commis-  Scm^eiin. 
sioners  or  some  assistant  commissioner  shall,  except  in  the  cases 
for  which  provision  is  hereinafter  made,  proceed  to  ascertain  the 
clear  average  value  (after  making  all  just  deductions  on  account  of 
the  expenses  of  collecting,  preparing  for  sale  and  marketing,  where 
such  tithes  have  been  taken  in  kind,)  of  the  tithes  of  the  said  parish^ 
according  to  the  average  of  seven  years  preceding  Christmas  in  the 
year  one  thousand  eight  hundred  and  thirty-five  :  provided,  that  if 
during  the  said  period  of  seven  years,  or  any  part  thereof,  the  said 
tithes  or  any  part  thereof  shall  have  been  compounded  for  or  de- 
mised to  the  owner  or  occupier  of  any  of  the  said  lands  in  consider- 
ation of  any  rent  or  payment  instead  of  tithes,  the  amount  of  such 
composition,  or  rent  or  sum  agreed  to  be  paid  instead  of  tithes, 
shall  be  taken  as  the  clear  value  of  the  tithes  included  in  such  com- 
position, demise  or  agreement,  during  the  time  for  which  the  same 
shall  have  been  made  ;  and  the  commissioners  or  assistant  commis- 
sioner shall  award  the  average  annual  value  of  the  said  seven  years 
so  ascertained  as  the  sum  to  be  taken  for  calculating  the  rent- 
charge  to  be  paid  as  a  permanent  commutation  of  the  said  tithes  : 
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6  &7  Will. 4,  provided  also,  that  whenever  it  shall  appear  to  the  commianoDen 

^•^'' that  the  party  entitled  to  any  such  rent  or  composition  shall  in  anj 

one  or  more  of  the  said  seven  years  have  allowed  and  made  any 
abatement  from  the  amount  of  such  rent  or  composition,  on  the 
ground  of  the  same  having  in  any  such  year  or  years  heen  higher 
than  the  sum  fairly  payable  byway  of  composition  for  the  tithe,  but 
not  otherwise,  then  and  in  every  such  case  such  diminished  amount, 
after  making  such  abatements  as  aforesaid,  shall  be  deemed  and 
taken  to  have  been  the  sum  agreed  to  be  paid  for  any  such  year  or 
Tiihet  to  be    years  ;  provided  also,  that  in  estimating  the  value  of  the  said  titfaei, 
o  ^  D^^dr^i'^D  ^^^  commissioners  or  assistant  commissioner  shall  estimate  the  same 
on  accoant      without  making  any  deduction  therefrom  on  account  of  any  par- 
Mdc^my '    liamentary,  parochial,  county,  and  other  rates,  charges,  and  asseit- 
lUici,  Ac.      ments,  to  which  the  said  tithes  are  liable  ;  and  whenever  the  said 
tithes  shall  have  been  demised  or  compounded  for  on  the  principle 
of  the  rent  or  composition  being  paid  free  from  all  such  ratesi 
charges,  and  assessments,  or  any  part  thereof,  the  said  commis- 
sioners or  assistant  commissioner  shall  have  regard  to  that  circum- 
stance, and  shall  make  such  an  addition  on  account  thereof  as  sbaD 
be  an  equivalent." 

rXhe  same  rule  with  respect  to  rates  is  directed  to  be  pot* 
sue^  in  sections  40, 41 ,  43.  And  by  sect.  69,  the  rent^harge 
is  to  be  liable  to  the  same  rates  as  the  tithes  commuted  have 
been  (y). 

Form  of  Ap-  [Scct.  55,  **  That  a  draught  of  every  apportionment  shall  be 
ponionment.  made,  and  shall  set  forth  tne  agreement  or  award,  as  the  case 
may  be,  upon  which  such  apportionment  is  founded,  and  every 
schedule  thereunto  annexed ;  and  the  said  draught  or  some  sde- 
dule  thereunto  annexed,  whether  made  by  or  under  the  direc- 
tion of  the  valuers  or  commissioners  or  assistant  coromissioDers, 
shall  state  the  name  or  description  and  the  true  or  estimated  quan- 
tity in  statute  measure  of  the  several  lands  to  be  comprised  in  the 
apportionment,  and  shall  set  forth  the  names  and  description  of  the 
several  proprietors  and  occupiers  thereof,  and  whether  the  said 
several  lanas  are  then  cultivated  as  arable,  meadow,  or  pasture 
land,  or  as  wood  land,  common  land,  or  howsoever  otherwise,  and 
shall  refer,  by  a  number  set  against  the  description  of  sach  lands, 
to  a  map  or  plan  to  be  drawn  on  paper  or  parchment,  and  the  same 
number  shall  be  marked  on  the  representation  of  such  lands  in  the 
said  map  or  plan  ;  and  the  draught  of  the  apportionment  shall  also 
state  the  amount  charged  upon  the  said  several  lands,  and  to  whom 
and  in  what  right  the  same  shall  be  respectively  payable." 

[[But  by  sect.  72,  a  power  of  altering  the  apportioiiment  is 

given  to  the  commissioners  of  the  lana^tax,  at  the  request  of 

the  land  owners. 

Comptroller        [Sect.  56.  ''  That  immediately  afler  the  passing  of  this  act,  and 

taraTto^*  also  in  the  month  of  January  in  every  year,  the  comptroller  of  com 

(y)  [By  sect  38,  a  power  was  given  be  laid  before  pariiament  on  the  mode 

to  the  commisiioners  to  increase  or  of  exercising  thii  power,  which  vn 

diminish  the  sum  to  be  paid  for  com-  accordingly  done.— £i>.] 
mutation,  and  a  report  was  ordered  to 
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returns  for  the  time  being,  or  such  other  person  as  may  from  time  «ft7Wm.4, 
to  time  be  in  that  behalf  authorized  by  the  privy  council,  shall       *^  ^''    . 
cause  an  advertisement  to  be  inserted  in  the  London  Gazette,  stating  p^^j^f  J/cora. 
what  has  been,  during  seven  years  ending  on  the  Thursday  next 
before  Christmas  day  then  next  preceding,  the  average  price  of  an 
imperial  bushel  of  British  wheat,  barley,  and  oats,  computed  from 
the  weekly  averages  of  the  corn  returns/' 

[Sect.  57.  '*  That  every  rent-charge  charged  upon  any  lands  by  Rentchargct 
any  such  intended  apportionment  shall  be  deemed  at  the  time  of  |,cc^^!?^ 
the  confirmation  of  such  apportionment,  as  hereinafter  provided,  to  the  Average 
be  of  the  value  of  such  number  of  imperial  bushels  and  decimal  '*'^*««o'Coriu 
parts  of  an  imperial  bushel  of  wheats  barley,  and  oats,  as  the  same 
would  have  purchased  at  the  prices  so  ascertained  by  the  advertise- 
ment to  be  published  immediately  after  the  passing  of  this  act,  in 
case  one-third  part  of  such  rent-charge  had  been  invested  in  the 
purchase  of  wheat,  one  third  part  thereof  in  the  purchase  of  barley, 
and  the  remaining  third  part  thereof  in  the  purchase  of  oats,  and 
the  respective  quantities  of  wheat,  barley,  and  oats,  so  ascertained, 
«hall  be  stated  in  the  draught  of  every  apportionment." 

[[By  7  Will.  4  8c  1  Vict,  c.  69  s.  7,  these  prices  are  settled  to  be 

['*  The  prices  at  which  the  conversion  from  money  into  com  is  to  prices  at 
be  made,  at  the  time  of  the  confirmation  of  each  apportionment,  ^^*^.'*  ^?^' 

,.    '  ,  .  .  /•'    .  .J  *'^LMi'  I  ver»lon  from 

accordmg  to  the  provisions  of  the  said  act,  are  seven  shillings  and  Money  into 
one  farthing  for  a  bushel  of  wheat  («),  three  shillings  and  eleven  ^^^^  '®  ^ 
pence  halfpenny  for  a  bushel  of  barley,  and  two  shillings  and  nine 
pence  for  a  bushel  of  oats." 

[[And  by  6  &  7  Will.  4,  c.  71,  it  is  enacted, 

[Sect.  63.  *'  That  after  such  proceedings  as  aforesaid  shall  have  ConarmaUon 
been  had,  and  all  such  objections,  if  any,  shall  have  been  finally  ^.  ^^'o^^™' 
disposed  of,   the  commissioners  or  assistant  commissioner  shall  '"^^"^'^ 
cause  the  instrument  of  apportionment  to  be  ingrossed  on  parch- 
ment, and  shall  annex  the  map  or  plan  thereunto  belonging  to  the 
ingrossed  instrument  of  apportionment,  and  shall  sign  the  instru- 
ment of  apportionment  ana  the  map  or  plan,  and  shall  send  both 
to  the  office  of  the  commissioners  ;  and  if  the  commissioners  shall 
approve  the  apportionment,  they  shall  confirm  the  instrument  of 
apportionment  under  their  hands  and  seal,  and  shall  add  thereunto 
the  date  of  such  confirmation." 

[Sect.  64.  "  That  two  copies  of  every  confirmed  instrument  of  TrtMcripts 
apportionment,  and  of  every  confirmed  agreement  for  giving  land  or  the  Award 
instead  of  any  tithes  or  rent-charge,  shall  be  made  and  sealed  with  Ihe^^ReKinrar 
the  seal  of  the  said  commissioners,  and  one  such  copy  shall  be  <>'  the  bio- 
deposited  in  the  registry  of  the  diocese  within  which  the  parish  is  thriocnm^ 
situated,  to  be  there  kept  among  the  records  of  the  said  registry,  charchwani. 
and  the  other  copy  shall  be  deposited  with  the  incumbent  and  em. 
church  or  chapel  wardens  of  the  parish  for  the  time  being,  or  such 
other  fit  persons  as  the  commissioners  shall  approve,  to  be  kept  by 
them  and  their  successors  in  office  with  the  public  books,  writings, 
and  papers  of  the  parish ;  and  all  persons  interested  therein  may 
have  access  to  and  be  furnished  with  copies  of  or  extracts  from  any 
such  copy,  on  giving  reasonable  notice  to  the  person  having  custody 
of  the  same,  and  on  payment  of  two  shillings  and  sixpence  for  such 
(a)  [The  Gazette  (Dec.  9,  1836}  made  this  7i.Hd.^ED.} 
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a  &  7  Will.  4, 
c.  71. 


Confirmed 
Apecraenti, 
&c.  not  to  be 
qaettioned. 
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inspection,  and  after  the  rate  of  three-pence  for  every  seventy-two 
words  contained  in  such  copy  or  extract ;  and  every  recital  or 
statement  in  or  map  or  plan  annexed  to  such  confirmed  appertioo- 
ment  or  agreement  for  giving  land,  or  any  sealed  copy  thereof, 
shall  he  deemed  satisfactory  evidence  of  the  matters  therein  recited 
or  stated,  or  of  the  accuracy  of  such  plan." 

[Sect.  66,  "  That  no  confirmed  agreement,  award,  or  apportion- 
ment, shall  he  impeached  afler  the  confirmation  thereof,  hy  reason 
of  any  mistake  or  informality  therein,  or  in  any  proceedings  relating 
thereunto.** 

[Sect.  67»  "  That  from  the  first  day  of  January  next  following 
the  confirmation  of  every  such  apportionment  the  lands  of  the  said 
parish  shall  be  absolutely  discharged  from  the  payment  of  all  tithes, 
except  so  far  as  relates  to  the  liability  of  any  tenant  at  rack'-raU 
dissenting  as  hereifia/ter  provided(a),  and  instead  thereof  there  shall 
be  payable  thenceforth  to  the  person  in  that  behalf  mentioned  in 
the  said  apportionment  a  sum  of  money  equal  in  valoe,  according 
to  the  prices  ascertained  by  the  then  next  preceding  advertisement, 
to  the  quantity  of  wheat,  barley,  and  oats,  respectively  mentioned 
therein  to  be  payable  instead  of  the  said  tithes,  in  the  nature  of  a 
rent-charge  issuing  out  of  the  lands  charged  therewith  ;  and  such 
yearly  sum  shall  be  payable  by  two  equal  half-yearly  payments  on 
the  first  day  of  July  and  the  first  day  of  January  in  every  year; 
the  first  payment,  except  in  the  case  of  barren  reclaimed  lands,  as 
hereinafter  provided,  being  on  the  first  day  of  July  next  af^er  the 
lands  shall  have  been  discharged  from  tithes  as  aforesaid;  and 
such  rent-charge  may  be  recovered  at  the  suit  of  the  person  entitled 
tliereto,  his  executors  or  administrators,  by  distress  and  entry  as 
hereinafter  mentioned ;  and  after  every  first  day  of  January  the 
sum  of  money  thenceforth  payable  in  respect  of  such  rent-charge 
shall  vary  so  as  always  to  consist  of  the  price  of  the  same  number 
of  bushels  and  decimal  parts  of  a  bushel  of  wheat,  barley,  and  oats, 
respectively,  according  to  the  prices  ascertained  by  the  then  next 
preceding  advertisement ;  and  any  person  entitled  from  time  to  any 
such  varied  rent-charge  shall  have  the  same  powers  for  enforcing 
payment  thereof  as  are  herein  contained  concerning  the  original 
rent-charge  :  Provided  always,  that  nothing  herein  contained  shall 
be  taken  to  render  any  person  whomsoever  personally  liable  to  the 
payment  of  any  such  rent-charge  :  Provided  always,  that  the  rent* 
charse  which  shall  be  apportioned  upon  any  lands  in  the  said  parish 
which,  during  any  part  of  the  said  period  of  seven  years  preceding 
Christmas  one  thousand  eight  hundred  and  thirty-five,  were  ex- 
empted from  tithes  by  reason  of  having  been  inclosed  under  any 
act  of  parliament,  or  converted  from  barren  heath  or  waste  ground, 
shall  be  payable  for  the  first  time  on  the  first  day  of  July  or  first 
day  of  January  next  following  the  confirmation  of  the  apportion- 
ment which  shall  be  nearest  to  the  time  at  which  tithes  were  or 
would  have  become  payable  for  the  first  time  in  respect  of  the  said 
lands,  if  no  commutation  thereof  had  taken  place." 

[^The  words  in  this  clause  ^*  except  so  far  as  relates  to  the 
liability  of  any  tenant  at  rack-rent  as  hereinafter  provided" 
refer  to  sect.  79. 

(a)  [See  sect.  80,  next  page.] 


%lt^tft—t^eni'Charge  in  lieu  of  Tithes.^  705 

[Sect.  79.  "  That  any  tenant  or  occupier  who  at  the  time  of  such  «&r  wiu.4, 
commutation  shall  occupy  at  rack-rent  any  lands  of  which  the  tithes  — tlh — 
shall  be  so  commuted,  may,  within  one  calendar  month  next  after  {J^JJJjJ'JJ*  •' 
the  confirmation  of  the  apportionment  by  the  commissioners,  signify,  lUck-Rent 
by  writing  under  his  hand  given  to  or  left  at  the  usual  residence  of  ^*^^^  J«"» 
his  landlord  or  his  agent,  his  dissent  from  being  bound  to  pay  any  Reut-ciurge. 
rent-charge  apportioned  and  charged  on  the  said  lands  as  aforesaid;  mJyVake**ihe 
and  in  that  case  such  landlord  shall  be  entitled,  from  the  time  when  TUh«  darioK 
the  said  ap^iortionment  shall  take  effect,  and  during  the  tenancy  or  *  *    "»n«y- 
occupation  of  such  tenant  or  occupier,  to  stand,  as  to  the  perception 
and  collection  of  tithes,   or  receipt  of  any  composition   instead 
thereof,  in  the  place  of  the  owner  of  the  tithes  so  commuted,  and 
to  have  all  the  powers  and  remedies  for  enforcing  render  and  pay- 
ment of  such  tithes  or  composition  which  the  tithe  owner  would 
have  had  if  the  commutation  had  not  taken  place." 

[Sect.  80.  **  That  any  tenant  or  occupier  at  the  time  of  such  Tenant  pay- 
commutation  who  shall  have  signified  his  dissent  from  being  bound  eh^r^°o*be 
to  pay  any  such  rent-charge  as  aforesaid,  or  who  shall  hold  his  allowed  ihe 
lands  under  a  lease  or  agreement  providing  that  the  same  shall  be  TOuntwitiTbis 
holden  and  enjoyed  by  him  free  of  tithes,  and  every  tenant  or  L«ndioni. 
occupier  who  shall  occupy  any  lands  by  any  lease  or  agreement 
made  subsequently  to  such  commutation,  and  who  shall  pay  any 
such  rent-charge,  shall  be  entitled  to  deduct  the  amount  thereof 
from  the  rent  payable  by  him  to  his  landlord,  and  shall  be  allowed 
the  same  in  account  with  the  said  landlord." 

[[By  2  &  3  Vict.  c.  62,  s.  11,  power  is  given  to  substitute 
a  fixed  for  a  contingent  rent-charge  in  the  cases  of  exempt 
and  crown  lands. 

[Sect.  11.  "  That  where  lands  are  exempted  from  the  payment  vixtd  Rent- 
of  tithes,  or  of  rent-charge  instead  of  tithes,  whilst  in  the  occupa-  beVnbsUintcd 


tion  of  the  owner  of  such  lands,  by  reason  of  having  been  parcel  of  ^JJJJJjJ**"* 
the  possessions  of  any  privileged  order,  it  shall  be  lawful  for  the  on  Lands  par- 
respective  owners  of  the  said  lands  and  tithes  or  rent-charge,  by  g'^^'r wiu.'i' 


the  parochial  agreement  for  the  rent-charge,  or  by  a  supplemental  c.  7i,  •.  n. 
agreement  in  cases  where  the  parochial  agreements  or  any  award 
shall  have  been  confirmed  by  tne  said  commissioners,  to  be  made 
in  such  form  as  the  commissioners  shall  direct  or  approve,  to  agree 
to  the  payment,  or  for  the  commissioners  in  the  case  of  a  compulsory 
award,  with  the  consent  oi*  the  respective  owners  of  the  said  lands 
and  tithes,  to  award  the  payment  of  a  fixed  and  continuing  rent- 
charge,  without  regard  to  the  change  of  occupation  or  manurance  of 
such  lands,  equivalent  in  value,  according  to  the  judgment  of  the 
commissioners,  to  such  contingent  rent-charge;  and  such  lands 
shall,  from  the  date  of  the  confirmation  by  the  commissioners  of 
such  parochial  agreement  or  supplemental  agreement  or  award,  as 
the  case  may  be,  or  from  such  date  as  shall  be  fixed  by  the  parties, 
with  the  approval  of  the  said  commissioners,  in  any  such  agreement 
or  supplemental  agreement,  be  subject  to  such  fixed  rent-charge 
instead  of  the  contingent  tithes  or  rent-charge  to  which  such  lands 
were  subject  previous  to  such  agreement  or  supplemental  agree- 
ment or  award  being  made ;  and  every  such  fixed  rent-charge  shall 
from  such  period  respectively  be  paid  and  recoverable  by  the  means 
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provided  in  the  said  acts,  in  like  manner  as  if  tbe  same  had  been 
the  rent<>charge  orisinalW  fixed  in  any  parochial  agreement  at  award 
in  respect  of  the  said  tithes." 
ProTisiont  of      |]Sect.  IS.  "  And  whereas  certain  crown  lands,  by  reason  of  their 
®*.^^^''"*'  bemcr  of  the  tenure  of  ancient  demesne  or  otherwise,  are  exempted 
and  71.  for     trom  payment  oi  tithes  whilst  in  the  tenure,  occupation,  or  manur- 
fixVci'Rem.     ^"^®  ^^  ^®'  Majesty,  her  tenants^  farmers,  or  lessees,  or  their  under- 
charge ex-      tenants,  as  the  case  may  be,  but  become  subject  to  tithes  when 
Crown  ilnds.  aliened  or  occupied  by  subjects  not  being  tenants,  farmers,  or  les- 
sees of  the  crown,  and  doubts  have  arisen  how  far  the  proTisions  of 
the  said  first-recited  act  relating  to  lands  heretofore  parcel  of  the 
possessions  of  any  privileged  order,  or  in  the  nature  of  glebe,  or 
otherwise  in  like  manner  privileged  and  partially  exempt,  are  appli- 
cable to  such  crown  lands;'  be  it  declared  and  enacted,  that  all  and 
every  the  said  provisions  of  the  said  first-recited  act  do  extend  to 
such  crown  lands,  and  that  the  provision  lastly  in  this  act  contained 
for  substituting  a  fixed  rent-^charge  instead  of  a  contingent  rent- 
charge  on  lands  partially  exempt  from  tithes  shall  extend  and  he 
applicable  to  such  crown  lands  as  aforesaid :  Provided  always,  that 
no  such  fixed  rent-charge  shall  be  substituted  instead  of  such  con- 
tingent rent-charge  on  such  crown  lands  without  the  <5otisent  of  tbe 
persons  or  officers  who  are  by  the  said  first'-recited  act  respectively 
required  to  be  substituted  in  cases  of  commutation  of  tithes  where 
the  ownership  of  lands  or  tithes  is  vested  in  her  Majesty."  (a) 

[[The  4  &  5  Vict.  c.  39,  "  Art  Act  for  amending  the  Acte 
relating  to  the  Ecclesiastical  Commissioners/'  enacts  by  s«  29, 
that 

<*  For  the  purpose  of  removing  all  doubts  respecting  the  meaning 
of  tbe  terms  '  real  estates,'  'lands,'  and  <  lands,  tenements,  and 
hereditaments,'  be  it  declared  and  enacted,  That  the  said  terms, 
wherever  they  occur,  either  in  the  recital  or  in  the   enactments 
of  either  of  tbe  said  recited  acts,  or  in  any  scheme,  or  any  cyrder  of 
her  Majesty  in  council,  prepared  and  issued  under  the  amhcnitv 
of  those  acts  or  either  of  them,  shall  respectively  be  construed  to 
include  and  comprehend  lands,  tithes,  tenements,  and  other  heredi* 
taments,  except  any  right  of  ecclesiastical  patronage ;  and  that  the 
said  first-mentioned  terms,  and  also  the  term  *  lands,  tithes,  tene- 
ments, or  other  hereditaments,'  in  any  part  of  either  of  the  said 
recited  acts  or  in  this  act  or  in  any  such  scheme  or  order  in  oomicil 
contained,  shall  be  construed  to  apply  and  extend  to  lands,  tithes, 
tenements,  and  other  hereditaments^  as  well  in  reversion  as  in  pos- 
session, and  to  any  leasehold  interest  therein ;   and  that  the  term 
*  tithes'  in  either  of  the  said  acts  or  in  this  act  contained  shall  ex- 
tend to  and  comprehend  rents^charges  allotted  or  assigned  in  lien 
of  tithes ;  and  the  ecclesiastical  commissioners  for  England,  shall* 
in  respect  of  all  lands,  tithes,  tenements,  or  other  hereditaments, 
endowments,  or  emoluments,  already  vested  or  liable  to  be  vested 
in  them  by  or  under  the  provisions  of  either  of  the  said  acts   or  o€ 
this  act,  be  deemed  to  be  the  owners  or  joint  owners  thereof  re- 
spectively, as  the  case  may  be,  for  all  the  purposes  of  an  act 


CoDstrnction 
of  the  Terrai 
'  LaDdi,'  &c. 


ProviBions  of 
Tithe  Com- 
niDtalion 
Acts  ex« 
tended  to 
Commis- 
Bioners« 


(a)  This  removes  certain  doubts  created  by  s.  43  and  71  of  6  &  7  'Wrai,  4, 


c.  71. 
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in  the  seventh  year  of  the  reign  of  his  late  majesty  King  William 
the  Fourth,  intituled  «  An  Act  for  the  Commutation  of  Tithes  in 
England  and  Wales/  and  of  the  several  acts  to  explain  and  amend 
the  same." 

[[VI.  Power  to  sell  Farm  Buildings  and  Sites. 

[[6  &  7  Will.  4,  c.  71,  s.  87,  enacts— 

["  That  if  any  barns  or  buildings  belonging  to  any  tithe  owner  ProviBion  tot 
having  a  limited   estate  or   interest    therein,   which    shall    have  BJiimliVlnd 
been  generally  used  for  the  housing  of  tithes  paid  in  kind,  shall  ^be  Sitet 
be  rendered  in  the  whole  or  in  part  useless  by  reason  of  any  com-  dered^DMieii 
mutation  of  tithes  under  this  act,  it  shall  be  lawful  for  every  J*J^°"^**JJ; 
such  tithe  owner  (with  the  consent,  nevertheless,  of  the  commis-  comm^tadon 
sioners,  and  subject  to  such  directions  as  they  may  give,  to  be  sig-  ®'  ^*^****- 
nifled  under  their  hands  and  seal,)  to  pull  down  any  such  barns  or 
buildings  or  any  part  thereof,  and  to  sell  and  dispose  of  the  mate- 
rials, and  to  sell  and  dispose  of  all  or  any  of  such  barns  or  buildings, 
and  the  site  thereof,  ana  either  with  or  without  any  farm  buildings 
or  homesteads  thereunto  belonging,  in  such  manner  as  the  commis- 
sioners may  direct ;  and  upon  payment  of  the  consideration  money 
it  shall  be  lawful  for  every  such  tithe  owner  (with  such  consent  as 
aforesaid)  to  convey  and  deliver  the  premises  sold  as  aforesaid  to 
the  purchaser  thereof,  or  to  such  uses  and  in  such  manner  as  such 
purchaser  shall  direct ;  and  the  consideration  money  in  each  case 
shall  be  paid  to  such  tithe  owner,  and  his  receipt  shall  be  a  good 
discharge  to  the  purchaser ;  and  such  tithe  owner  shall  lay  out  and 
invest  me  consideration  money  in  such  manner  and  for  such  trusts 
as  the  commissioners  shall  direct  for  the  benefit  of  the  persons 
entitled  to  the  said  rent-charge." 

[[And  2  Sc  3  Vict.  c.  62,  extends  these  provisions  to  col- 
legiate and  corporate  bodies. 

[Sect.  15.  "  That  all  the  provisions  in  the  recited  acts  or  any  of  them  Recited  Acti 
in  any  way  relating  to  or  enabling  the  pulling  down  or  sale  of  barns  coUMitte*" 
and  buildmgs  generally  used  for  housmg  tithes  paid  in  kind,  and  Bodies  &c., 
the  sale  of  the  materiaJs  and  the  site  thereof,  either  with  or  without  "n^J  reitJi"-*** 
any  farm  buildings  or  homesteads  thereto  belonging,  and  for  the  i°K  sutnte. 
conveyance  and  delivery  thereof,  and  for  securing  the  consideration 
money  for  the  benefit  of  the  persons  thereunto  entitled,  shall  apply 
to  and  may  be  made  available  by  any  corporate  body  or  person, 
whether  as  trustees  or  otherwise,  by  any  roaster  and  fellows  of  any 
college,  dean  and  chapter  of  any  cathedral  or  collegiate  church, 
master  or  guardian  of  any  hospital,  parson,  vicar,  or  any  other 
having  any  spiritual  or  ecclesiastical  living,  being  seised  or  pos- 
sessed of  any  such  barns  or  buildings,  or  the  site  thereof,  notwith- 
standing anything  in  a  certain  statute  made  in  the  thirteenth  year 
of  the  reign  of  Queen  Elizabeth,  for  making  void  fraudulent  deeds  13  eus.  c.  10. 
made  by  spiritual  persons  to  defeat  their  successors  of  remedy  for 
dilapidations,  or  in  any  other  statute.'' 
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4  A  5  Vict, 
c.  39. 

--^•«r«. .       HVII.  Hent  Charge  on  Lammas  Lands  and  Commons  in 
e.  71.  Gross, 

[[By  3  &  3  Vict.  c.  62,  s.  13,  it  is  enacted  as  follows: 

ProTUion  for      [Sect.  13.  '*  *  Whereas  large  tracts  of  land  called  lammas  lands 
TiihM  of        are  in  the  occupation  of  certain  persons  during  a  portion  of  the 
LandT,  &c.      year  only,  and  are  liable  to  the  tithes  of  the  produce  of  the  said 
lands  increasing  and  growing  thereon  during  such  occupation,  and 
at  other  portions  of  the  year  are  in  the  occupation  of  other  persons, 
and  in  their  hands  liable  to  different  kinds  of  tithes  arising  from 
the  agistment,  produce,  or  increase  of  cattle  or  stock  thereon ;  and 
by  reason  of  such  change  of  occupation  such  last-mentioned  tithes 
cannot  be  commuted  for  a  rent -charge  issuing  out  of  or  fixed  upon 
the  said  lands,  and  the  said  recited  acts  are  thereby  rendered  inope- 
rative in  the  several  parishes  where  such  lammas  lands  lie :  And 
whereas  the  said  acts  are  in  like  manner  inoperative  in  certain  cases 
where  a  personal  right  of  commonage,  or  a  rfght  of  common  in 
gross,  is  vested  in  certain  persons  by  reason  of  inhabitancy  or 
occupation  in  the  parish  where  any  common  may  lie,  or  by  enstom 
or  vicinage,  but  without  having  such  right  of  common  so  annexed 
*    or  appurtenant  to  or  arising  out  or  in  respect  of  any  lands  od 
which  any  rent-charge  could  be  fixed  instead  of  the  tithes  of  the 
cattle  or  stock,  or  their  produce,  increase,  or  agistment,  on  siicb 
common,  annexed  to  such  personal  right;*  for  remedy  thereof  be  it 
enacted.  That  in  every  case  where  by  reason  of  the  peculiar  tenure 
of  such  lands,  and  the  change  during  the  year  of  the  occupiers 
thereof,  or  of  such  right  of  commonage,  a  rent-charge  cannot,  in 
the  judgment  of  the  said  commissioners,  be  fixed  on  the  said  lands 
in  respect  of  cattle  and  stock  received  and  fed  thereon,  or  of  th« 
produce  and  increase  of  such  cattle  and  stock,  at  such  portion  of 
the  year  as  the  said  lands  are  thrown  open,  or  where  sucn  nght  d 
commonage  alone  exists,  it  shall  be  lawful  for  the  parties  interested 
in  such  lands  or  commons  and  the  tithes  thereof^  in  the  case  of  a 
parochial  agreement,  or  for  the  commissioners  in  the  case  of  i 
compulsory  award,  in  every  such  parochial  agreement  or  award 
respectively,  or  by  any  supplemental  agreement  in  the  nature  of  i 
parochial  agreement,  or  by  a  supplemental  award,  as  the  case  may 
be,  where  any  parochial  agreement  or  award  has  been  already 
made,  to  fix  a  rent- charge  instead  of  the  tithes  of  such  lammis 
land  or  commons,  to  be  paid  during  the  separate  occupation  thereof 
by  the  separate  occupiers,  in  like  manner  as  other  rent-charges  are 
'  fixed  by  the  said  acts  or  any  of  them,  and  to  declare  in  such  agre^ 

ment  or  award,  or  supplemental  agreement  or  award,  as  the  case 
may  be,  such  a  sum  or  rate  per  head  to  be  paid  for  each  bead  of 
cattle  or  stock  turned  on  to  such  lammas  land  or  commons  by  the 
parties  entitled  to  the  occupation  thereof  af^er  the  same  shall  hx^ 
been  so  thrown  open,  or  by  the  parties  entitled  tp  such  right  of 
commonage  as  aforesaid ;  and  every  such  sum  shall  be  ascertained 
and  fixed  upon  a  calculation  of  the  tithes  received  in  respect  of 
stieli  last'-mentioned  occupation  or  right  for  the  period  and  accord- 
ing to  the  provisions  for  fixing  rent-charges  in  the  said  recited  acts, 
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and  shall  be  dpe  and  payable  by  the  owner  of  such  cattle  or^stock    s  dc  3  Viet. 

on  the  same  being  first  turned  upon  such  lands  or  commons,  and  — ±^ — 

shall  be  recoverable  by  the  persons  entitled  thereto  by  distress  and 

impounding  of  the  cattle  or  stock  in  respect  of  which  such  sum 

9hall  be  due,  in  like  manner  as  cattle  are  distrained  and  impounded 

for  rent,  and  be  subject  to  the  same  provisions  as  to  distress  and  i 

replevin  of  the  same  as  are  by  law  provided  in  cases  of  distress  for  [ 

rent :  Provided  always,  that  nothing  herein  contained  shall  extend 

to  lammas  lands  where  no  tithes  or  payments  instead  of  tithes  have 

been  taken  during  the  seven  years  ending  at  Christmas  one  thoi,i- 

sand  eight  hundred  and  thirty-five  in  respect  of  the  cattle  or  stock 

received  and  fed  thereon,  or  of  the  produce  and  increase  of  such 

cattle  or  stock  at  such  portion  of  the  year  as  the  said  lands  are 

thrown  open." 


[^VIIL  jReni  Charge  an  Allotments  in  Lieu  of  Mights  of 

CommoH' 

[[By  2  &  3  Vict.  €•  62,  s.  14,  it  is  enacted, 

[*<  *  And  whereas  in  certain  cases  of  commons  hereafter  to  be  lUnt-chaife 
inclosed  allotments  ma^  be  made  in  respect  of  tenements  aud  here-  rltb?.^^  ^ 
ditaments  to  which  a  right  of  going  on  such  common  is  appendant  Common 
or  appurtenant,  the  tithes  whereof  would  be  chargeable  09  the  f^^''|f"*"^ 
tenements  or  hereditaments  in  respect  of  which  such  allotments  ^*'*>||^^'' 
may  be  made,  and  such  tenements  or  hereditaments  are  not  of  moau  made 
themselves  an  adequate  security  for  the  rent  charge  to  be  fixed  {J^'VJJJ'  V 
in  respect  of  such  tithes ;'  be  it  therefore  declared  and  enacted^  That  which  Right 
in  every  such  case  the  rent-charge  to  be  fixed  instead  of  such  tithfjs  ^fif^*^*" 
shall  be  a  charge  upon  and  recoverable  out  of  any  allotments  to  be 
in  future  made  in  respect  of  such  rights,  as  lyell  as  upon  such  tene- 
ments or  hereditaments  in  respect  of  which  such  allotments  «re 
made,  and  by  the  same  ways  and  means  as  are  provided  for  the 
recovery  of  rent-charges  by  the  said  acts  or  any  of  them,  or  this 
act," 


[[IX.  Fruit  and  Hop  Plantations^ 

[^By  sect.  40  of  6  &  7  Will.  4,  c.  71,  the  commissionerfi  How  the 
were  empowered  to  make  a  separate  valuation  of  the  hop  Hopl.^Fmit, 
grounds,  orchards,  or  gardens,  according  to  the  average  ratfe  pj^^'^'^f."'^ 
of  composition  for  the  tithes  of  similar  lands  during  seven  be  ▼■locd. 
2«ars  preceding  Christmas,  18S5,  within  a  certain  district. 
fey  sect.  4®  an  ordinary  and  extraordinary  charge  for  tithes 
was  to  be  fixed  for  hop  grounds  or  market  gardens.     Ho|> 
grotttids  or  market  gardens  going  out  of  cultivation  were  to 
be  subject  to  such  ordinary  charge  ;  but  such  as  we^^.ijien^Iy 
cultivated  after. the  Qommutationj  were  to  uo4ergo  the  fixtra' 
ordinary  chfiige],  ... 

[Sect.  40.  "  That  in  case  any  of  the  lands  in  the  parish  shall  be 
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6  &  7  w.  4,  hop  grounds^  orchards,  or  gardens,  and  notice  shall  be  given  by 
^'^^'       the  owner  thereof  to  the  commissioners  or  assistant  commissioner 
acting  in  that  behalf  that  the  tithes  thereof  shall  be  separately 
valued,  the  commissioners  or  assistant  commissioner  shall  estimate 
the  value  of  the  tithes  thereof  according  to  the  average  rate  of 
composition  for  the   tithes  of  hops,  fruit,   and  garden  produce 
respectively  during  seven  years  preceding  Christmas  in  the  year 
one  thousand  eight  hundred  and  thirty-five,  within  a  district  to  be 
assigned  in  each  case  by  the  commissioners  or  assistant  eommii- 
sioner,  and  estimating  the  same  as  chargeable  to  all  parliamentary, 
parochial,  county,  and  other  rates,  charges,  and  assessments  to 
which  the  said  tithes  are  liable,  and  shall  aidd  the  value  so  eaUmated 
to  the  value  of  the  other  tithes  of  the  parish  ascertained  as  afott- 
said." 
^.'^ChlT"  ^^f      ^^^^'  ^2*  "  That  the  amount  which  shall  be  charged  by  any  such 
Cuiiare'ur*^^   apportionment  as  hereinafler  provided  upon  any  hop  grounds  or 
fnS^Sajket*  ^^^^^^  gardens  in  any  district  so  to  be  assigned  shall  be  distin- 
Gardens.        guished  into  two  parts,  which  shall  be  called  the  ordinary  charge 
and  the  extraordinary  charge,  and  the  extraordinary  charge  shall 
be  a  rate  per  imperial  acre,  and  so  in  proportion  for  less  quantities 
of  ground,  according  to  the  discretion  of  the  valuers  or  commis- 
sioners or  assistant  commissioner  by  whom  the  apportionment  shall 
be  made  as  aforesaid ;  and  all  lands  whereof  the  tithes  shall  ha?e 
been  commuted  under  this  act,  and  which  shall  cease  to  be  culti- 
vated  as  hop  grounds  or  market  gardens  at  any  time  after  sucb 
commutation,  shall  be  charged  afler  the  thirty-first  day  of  December 
next  following  such  change  of  cultivation  only  with  the  ordinary 
charge  upon  such  lands ;  and  all  lands  in  any  such  district  the 
tithes  whereof  shall  have  been  commuted  under  this  act,  and  whidi 
shall   be  newly  cultivated  as  hop  grounds  or  market   gardens 
at  any  time  afler  such  commutation,  shall  be  charged  with  an 
additional  amount  of  rent-charge  per  imperial  acre,  equal  to  the 
extraordinary  charge  per  acre  upon  hop  grounds  or  market  gardens 
respectively  in  that  district ;  provided  always,  that  no  su<£  addi- 
tional amount  shall  be  charged  or  payable  during  the  first  year,  and 
half  only  of  such  additional  amount  auring  the  second  year,  of  such 
new  cultivation ;  and  an  additional  rent-charge  by  way  of  extraor- 
dinary charge  upon  hop  grounds  and  market  gardens,  newly  culti- 
vated as  such,  beyond  the  limits  of  every  district  in  which  any 
extraordinary  charge  for  hop  grounds  or  market  gardens  respec- 
tively shall  have  been  distinguished  as  aforesaid  at  the  time  of  the 
commutation,  shall  be  charged  by  the  commissioners  at  the  time  of 
such  new  cultivation,  upon  the  request  of  any  person  interested 
therein,  if  such  new  cultivation  shall  have  taken  pUce  daring  the 
continuance  of  the  commission  of  the  said  commissioners,  and  after 
the  expiration  of  the  commission  shall  be  charged  in  such  manner 
and  by  such  authority  as  parliament  shall  direct,  and  shall  be  pay* 
able  and  recoverable  in  like  manner  and  subject  to  the  same  inci- 
dents in  all  respects  as  an  extraordinary  charge  charged  upon  any 
hop  grounds  or  market  gardens  at  the  time  of  oommutation.** 

[^But  no  provision  is  made  in  these  clauses  for  the  contiii- 
genoy  of  a  change  of  cultivation  in  orchards  and  firuit  planta- 
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tions.    The  S  &  S  Vict  c.  62,  supplied  this  defect,  enacting  s  &  a  viec. 
as  follows :  "'"• 


[Sect.  26.  "  That  in  case  any  of  the  lands  in  a  parish  the  tithes  ?."^j!»**^"  J®' 
whereof  shall  he  in  course  of  commutation  under  the  provisions  of  ruhe  of  Frau 
the  said  first-recited  act  shall  be  orchards  or  fruit  plantations^  and  fj^'ii** crif^ 
notice  in  writins,  under  the  hands  of  any  of  the  owners  thereof 
whose  interest  therein  shall  not  be  less  than  two  thirds  of  the 
whole  of  the  orchards  and  fruit  plantations  in  such  parish,  shall  be 
given  to  tbe  valuers  or  commissioners  or  assistant  commissioner 
by  whom  any  apportionment  provided  for  bv  the  said  act  shall 
be  made  at  any  time  before  the  draught  of  such  apportionment 
shall  be  framed  that  the  tithes  thereof  should  be  distinguished  into 
two  parts,  the  amount  which  shall  be  charged  by  any  such  appor- 
tionment upon  the  several  orchards  and  fruit  plantations  in  such 
parish  shall  be  distinguished  into  two  parts  accordingly,  and  the 
same  shall  be  called  the  ordinary  charge  and  the  extraordinary 
fruit  charge;  and  the  extraordinary  charge  shall  be  a  rate  per 
imperial  acre^  and  so  in  proportion  for  less  quantities  of  ground, 
according  to  the  discretion  of  the  valuers  or  commissioners  or 
assistant  commissioner  by  whom  such  apportionment  shall  be  made 
as  aforesaid." 

[Sect.  27,  "  That  all  lands  the  tithes  whereof  shall  have  been  Newiy-caiti- 
commuted  under  the  said  act,  which  shall  be  situate  within  the  plil^auonito 
limits  of  any  parish  in  which  an  extraordinary  fruit  charge  shall  be  charged 
have  been  distinguished  as  aforesaid  at  the  time  of  commutation,  and  sanu^*^^^''*' 
which  shall  be  newly  cultivated  as  orchards  or  fVuit  plantations  at 
any  time  after  such  commutation,  shall  be  charged  with  an  addi- 
tional amount  of  rent-charge  per  imperial  acre  equal  to  the  extra- 
ordinary fruit  charge  per  acre  in  that  parish ;  Provided  always,  that 
no  such  additional  amount  shall  be  charged  in  respect  of  any  plan- 
tation of  apples^  pears,  plums,  cherries,  and  filberts,  or  of  any  one 
or  more  of  those  fruits,  during  the  first  five  years,  and  half  only  of 
such  additional  amount  during  each  of  the  next  succeeding  five 
years,  of  such  new  cultivation  thereof;  and  that  no  such  additional 
amount  shall  be  charged  in  respect  of  any  plantation  of  gooseberries^ 
currants,  and  raspberries,  or  of  any  one  or  more  of  those  fruits, 
during  the  first  two  years,  and  half  only  of  such  additional  amount 
during  each  of  the  next  succeeding  two  years,  of  such  new  cultiva- 
tion thereof;  and  that  no  such  additional  amount  shall  be  charged 
in  respect  of  any  mixed  plantation  of  apples,  pears,  plums,  cherries, 
or  filberts,  and  of  gooseberries,  currants,  or  raspberries  during  the 
first  three  years,  and  half  only  of  such  additional  amount  during 
each  of  the  next  succeeding  three  years,  of  such  new  cultivation 
thereof." 

[Sect.  28.  "  That  all  lands  the  tithes  whereof  shall  have  been  Orchards,  && 
commuted  as  aforesaid,  which  shall  be  situated  within  the  limits  of  ^J^^/^'tJH^*^ 
any  parish  in  which  an  extraordinary  fruit  charge  shall  have  been  from  tddi. 
distinguished  as  aforesaid,  and  which  shall  cease  to  be  cultivated  as  <i<»«i^b«'K«* 
orchards  or  fruit  plantations  at  any  time  after  such  commutation, 
shall  be  charged,  after  the  thirty-first  day  of  December  next  follow- 
ing such  change  of  cultivation,  only  with  the  ordinary  charge  upon 
such  lands.'* 

[Sect.  29.  *<  That  in  case  any  lands  within  the  limits  of  a  parish  proTuionftw 
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9  ft  3  Vict    in  which  aii  extraordinary  fruit  charge  shall  have  been  distingoithed 

— ^- .  as  aforesaid  shall  have  been  or  shall  at  any  time  be  pboted  with 

mixed  Plan-  fruit,  and  also  with  hops,  the  same  shall,  during  the  continuance  of 
Hopi'and  such  mixed  plantation  of  hops  and  fruit,  be  liable  to  the  extraor- 
Frait  dinary  hop  charge  only,  or  to  the  extraordinary  fruit  charge  only, 

payable  in  respect  of  the  same  lands,  not  to  both  those  disrgei ; 
and  that  the  extraordinary  charge  to  which  the  lands  so  planted 
shall  be  liable  shall  be  the  higher  of  the  two  for  the  time  being." 
When  Land        [Sect.  30.  "  That  where  any  land  liable  to  any  such  extraormnarY 
RwioViaTand  charge  for  the  tithes  of  a  mixed  plantation  of  hops  and  fruit  shall 
Vicarial         at  the  time  of  the  commutation  produce  both  rectorial  and  vicarial 
abie'ReMi^     tithes  payable  to  different  persons,  the  apportionment  shall  set  out 
cbarce  to  be    the  samc,  distinguishing  the  amount  of  ordinary  and  extraordinary 
charge  payable  to  each  tithe  owner,  and  shall  divide  the  whole 
acreable  extraordinary  charge  between  such  tithe  owners,  accordiog 
to  the  quantity  of  land  producing  rectorial  tithe,  and  the  quantity 
producing  vicarial  tithe.*' 
Provition  for      [Sect.  31.  <*  That  in  all  cases  in  which  there  shall  be  hereafter 
FUnutTonr'  ^^^^^  plantations  of  hops  and  of  such  fruit  as  aforesaid  in  any 
parish  or  district  in  which  an  extraordinary  fruit  charge  shall  have 
been  declared,  the  rectorial  and  vicarial  tithes  whereof  but  for  the 
commutation  would  have  been  payable  to  different  ovners,  the 
extraordinary  charge  payable  in  respect  of  the  tithes  of  such  mixed 
plantation  shall  be  divided  between  such  owners  in  proportion  to 
the  extent  of  land  occupied  by  that  produce  which  would  hare 
paid  tithes  to  each  of  them  respectively:  Provided  always,  that 
payment  of  the  share  of  each  tithe  owner,  when  so  ascertained,  shall 
be  taken  to  be  subject  to  the  provisions  contained  in  the  said  first- 
recited  act  and  in  this  act,  for  lessening  the  amount  of  extraor- 
dinary  charge  payable   in   respect  of  hop  gardens  and  orchards 
respectively  at  the  beginning  of  such  cultivation." 
How  the  [Sect.  32.  "  That  for  the  purpose  of  fixing  any  charge  for  the 

Rent-chaiM    tithcs  of  hops  or  fruit,  or  of  any  mixed  plantation  as  aforesaid,  ^ 
Frait^ay'be  Commissioners  may,  if  they  see  fit,  assign  the  parish  or  lands  io 
faln^'cMe**^"    '^^P^^'  ®^  which  duc  notice  shall  have  been  given,  requiring  the 
tithes  thereof  to  be  separately  valued,  as  required  by  the  said  first 
recited  act,  or  any  part  or  parts  of  such  parish  or  lands,  as  a  dis- 
trict under  the  provisions  of  the  said  act,  and  may  fix  a  charge 
upon  such  lands  in  respect  of  the  tithes  of  hops  or  fruit  as  the 
rent-charge  to  prevail  and  to  be  established  in  respect  of  the 
same,  without  specific  reference  in  the  award  to  any  other  parisb 
or  lands,  but  having  regard  nevertheless  to  the  general  amount  of 
compositions  which  they  shall  find  to  have  prevailed  in  other  ps* 
rishes  of  a  similar  description,  and  not  to  the  money  payments  is 
the  parish  under  consideration,  or  the  value  of  the  titnes  in  kind 
therein." 
Provision  for      [Sect.  33,  "  That  the  provisions  of  the  said  first-recited  act  for 
fo^ParMhM    distinguishing  rent-charges  apportioned  upon  lands  culti?ated  as 
Ar«emenu,    hop  grounds  into  two  parts,  and  for  relievmg  lands  from  and  sab- 
ceedio^       jecting  the  same  to  an  extraordinary  charge  when  ceased  to  he 
Mrtlirn  Caaea  cultivated,  and  when  newly  cultivated  as  such,  respectively  shall  be 
or  extraor.      held  to  extend  to  parochial  agreements  already  or  hereafter  made. 
cStai?2^.         ^d  ^o  ^^G  proceedings  consequent  thereupon,  and  to  the  lands  di>- 
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charged  from  tithes  by  virtue  thereof;  and  that  every  such  agree- 
ment and  proceeding,  whereby  any  district  has  been  or  shall  be 
assigned  for  establishing  or  distinguishing  into  two  parts  any  rent- 
charge  in  respect  of  lands,  cultivated  as  aforesaid,  shall  be  deemed 
valid,  operative,  and  effectual  for  all  the  purposes  of  the  said 
recited  acts  and  of  this  act,  and  that  every  district  assigned  by 
virtue  thereof  shall  be  deemed  a  district  duly  assigned,  and  every 
rent^charge  created  thereby  a  valid  rent  charge  for  the  like  purposes.'* 

[[X.  Personal  and  Mineral  Tithes,  and  certain  Offerings,  koto 
far  exempted  from  the  Tithe  Commutation  Acts. 

[[By  6  &  7  Will.  4,  c.  71,  s.  90,  it  is  enacted, 

["  That  nothing  in  this  act  contained,  unless  by  special  provision  Act  not  to 
to  be  inserted  in  some  parochial  agreement  and  specially  proved  by  Ewter  Offer- 
the  commissioners,  in  which  case  the  same  shall  be  valid,  shall  !««.  &e.  or 
extend  to  any  Easter  offerings,  mortuaries,  or  surplice  fees,  or  to  intte«d  or 
the  tithes  of  fish  or  of  fishing,  or  to  any  personal  tithes  other  than  i^JJJSJn"^^, 
the  tithes  of  mills,  or  any  mineral  tithes,  or  to  any  payment  instead 
of  tithes  arising  or  growing  due  within  the  city  of  London,  or  to 
any  permanent  rent-charge  or  other  rent  or  payment  in  lieu  of 
titnes,  calculated  according  to  any  rate  or  proportion  in  the  pound 
on  the  rent  or  value  of  any  houses  or  lands  in  any  city  or  town 
tmder  any  custom  or  private  act  of  parliament,  or  to  any  lands  or 
tenements  the  tithes  whereof  shall  have  been  already  perpetually 
commuted  or  extinguished  under  any  act  of  parliament  heretofore 
made." 

[[Easter  offerings  are  due  of  common  right  at  the  rate  of 
9d.  per  month ;  but  by  custom  more  may  be  due  (a).  They 
have  been  decreed  to  a  plaintiff  to  be  due  of  common  right  at 
the  rate  of  2c/«  a  head  for  every  person  in  the  defendant's 
family  of  sixteen  years  of  age  and  upwards  (&).  These  offer- 
ings may  be  recovered  before  the  magistrates  under  the  sta- 
tutes mentioned  post,  under  sect.  13.  See  also  title  flBor^ 
ttiaritSF)  vol.  ii.  p.  562.  It  has  been  seen  that  the  first  Tithe 
Commutation  Act  did  not  give  any  power  to  commute  the 
subjects  of  this  section,  unless  by  some  special  provision,  &c. ; 
but  by  2  &  3  Vict.  c.  62,  s.  9,  it  is  enacted, 

["  That  it  shall  be  lawful,  at  any  time  before   the  confirma-  power  after 
tion   of  any  apportionment  after   a   compulsory   award    in   any  ^^kePW 
parish,  for  the  land  owners  and  tithe  owners,  having  such  interest  chui  Agree- 
in  the  lands  and  tithes  of  such  parish  as  is  required  for  the  making  SaMer  oirer- 
a  parochial  airreement,  to  enter  into  a  parochial  agreement  for  the  logi,  Ac. 
coCnutation  of  Easter  oflferiiigs,  mortuaries,  or  su^lice  fees,  or  of  ihl.V^.*- 
the  tithes  of  fish,  or  fishing,  or  mineral  tithes ;  and  all  the  provi- 
sions, conditions,  limitations,  and  powers  of  the  said  recited  acts  or 
any  of  them,  relating  to  parochial  agreements,  so  far  as  the  same 
shall  in  the  judgment  of  the  commissioners  be  applicable  to  the 

(a)    l^Lawnnce  v.  Jone»,    Bunb.    Wood,  250;  2  Gw.  661.] 
173;   2  Gw.  662;  1  £.  &  Y.  801,        (6)  [Carlhcw   v.   Edwardt,  Amb. 
818;  Egerton  v.  Still,  Bunb.  198;  2    72;  Gw.  826;  2E,8iY.  818.] 


714 


FUh  in 
Ponds. 


Deer. 

Rabbits. 

Oyitere. 


Fisli  in 
Rivers. 


Tithes  of 
Fish. 


^it^ttft—t^ersonal  and  Mineiral^ 

subject  of  the  proposed  commutation^  shall  be  observed  and  applied 
in  every  such  case  as  if  no  previous  award  had  been  made ;  and 
every  such  agreement  may  fix  the  period  at  which  the  rent-charge 
to  be  paid  under  such  agreement  shall  commence,  but  so  neverll^- 
less  that  the  same  and  the  subsequent  paymaits  thereof  shall  be 
made  on  some  day  fixed  for  the  pajrment  of  the  rent-charge  awarded 
in  such  parish,  and  shall  be  recoverable  from  time  to  time  by  the 
means  provided  in  the  said  acts  or  either  of  them  for  the  reeovery 
of  the  rent-charges  in  the  said  parish." — Ed.] 

It  doth  not  seem  to  be  agreed^  whether  or  bow  far  fish  in 
ponds  or  private  fisheries  are  liable  to  pay  tithes ;  and  there- 
fore the  same  must  be  referred  to  the  customs  of  particular 
places. 

But  it  seems  that  of  these  no  tithe  can  be  due,  where  no 
profit  IS  made  thereof,  and  where  they  are  kept  only  for  plea- 
sure, or  to  be  spent  in  the  house  or  family ;  as  fish  kept  in  a 
pond  generally  are  (c) ;  [|for  they  are  like  deer  in  a  pars,  and 
rabbits  in  an  inclosed  warren,  wild  in  their  nature ;  and  par- 
taking of  the  realty,  go  to  the  heir  {d).  Oysters,  or  oyster  lays 
or  beds,  are  not  tithable(e). — Ed.] 

Also  fish  taken  in  common  rivers  are  tithable  only  by 
custom  (/). 

And  in  this  case  Lindwood  savs  it  is  only  a  personal  tithe, 
and  shall  be  paid  to  that  church  where  he  who  taketh  them 
heareth  divine  service  and  receiveth  the  sacraments  {g\ 

Where  fish  are  taken  in  the  «ea,  though  they  are  ferm 
natura,  and  consequently  not  tithable  of  common  right,  yet 
by  the  custom  of  the  realm  they  are  tithable  as  a  personal 
tithe,  that  is,  not  by  the  tenth  fish,  or  in  kind,  but  by  some 
small  sum  of  money  In  consideration  of  the  profits  made 
thereby  after  costs  deducted  (A). 

In  itex  v.  Carlyon  (t),  it  appears  to  be  the  custom  In  the 
parish  of  Paul  in  the  county  of  Cornwall  to  pay  one-tenth  of 
all  the  fish  caught  and  brought  on  shore  within  the  parish ; 
and  where  the  court  held  that  the  proprietors  of  this  tithe 
were  rateable  to  the  poor  in  respect  of  it  {j). 

Upon  which  foundation,  it  is  said,  that  if  the  owners  of  a 
ship  do  lend  it  to  mariners  to  go  to  an  island  for  fish,  and  are 
in  consideration  of  such  loan  to  have  a  certain  quantity  of  fish 


(c)  Bob.  135. 

(«0  HkholM  v.  EUkHU  Bunb,  19; 
2  Br.P. C.  31  {  1  Wood.  533 1  1  G.  & 
Y*  698 ;  flower  v.  Fat^Aan,  Hett, 
147;  IE.  &y.370.] 

(e)  X  Murray  v.  Skiwierf  1  Wood, 
641 ;  1  E.  &  Y.  706  J 

(/)  God.  406 ;  Wood,  b.  ii.  c.  2. 

(g)  Lindw.  195.  rVide  poit,B,n 
(^  2  &  3  Edw.  6,  c.  13.1 

(A)  1  JUUe's  Abr.  636.    [8^  alio 


HoUand  v.  Nmk,  Noy,  106 1  1  E. 
ar  Y.  166;  SiUe'i  €tm,  I  S*  *  Y. 
361 1  ThomptOH  V.  fM,  1  £,  &  Y. 
761;  Quawu  v.  Ke^fnacL  Sunb. 
239,  256 ;  2  E.  &  Y.  1 J  Gw.  691 ; 
Jonet  v.  Clevefien^  2  Wood,  283; 
Earl  of  Scarbortnigky,  Hsnto*,  Bmib. 
43;  1  E.  &Y.  747. 

(t)  3  T.  Rep.  385, 

(j)  For  more  of  this 
Bunb,  43,  239,  256. 
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when  they  come  back ;  no  tithe  shall  be  paid  by  the  mariners 
for  what  is  given  to  the  owners^  because  they  are  only  to  pay 
for  the  clear  gain  (A). 

[[A  custom  that  tithes  in  kind  ought  to  be  paid  to  the  vicar 
for  all  sea  fish  taken  or  caught  with  any  nets  or  boats  that 
had  been  housed  or  wintered  at  or  in  the  parish  in  the  interval 
between  the  last  preceding  fishing  season  and  the  season 
during  which  the  fish  were  caught  or  taken  (whether  such  nets 
or  boata  were  the  property  of  parishioners  or  not)  has  been 
established  (/).  Unless  there  be  a  clear  custom  to  the  con- 
trarVy  the  tithe  of  fish  taken  in  the  sea  appears  to  be  payable 
to  the  parson  of  the  parish  where  the  fisherman  resides  (m). — 
Ed.] 

By  a  constitution  of  Archbishop  Winchelsea,  it  is  ordainedi 
that  ^-  personal  tithes  shall  be  paid  of  artificers  and  merchan- 
dizers^  that  iS|  of  the  gain  of  their  commerce ;  as  also  of  car- 
penters^  smiths,  masons,  weavers,  inn-keepers,  and  all  other 
workmen  and  hirelings,  that  they  pay  tithes  of  their  wages ; 
unless  such  hireling  shall  give  something  in  certain  to  the  use 
or  for  the  light  of  the  church,  if  the  rector  sliall  so  think 
proper  :*'  that  is  to  say,  they  shall  pay  the  tenth  part  of  the 
profit,  deducting  first  all  necessary  and  reasonable  expenses  (n). 

And  by  the  statute  of  the  ^  &  3  Edw.  6,  c.  13,  s.  7,  "  Every  2&sBdw.6, 
person  exercising  merchandizes,  bargaining  and  selling,  cloth-  ^'  ^^' 
ing,  handicraft,  or  other  art  or  faculty  by  such  kind  of  persons, 
and  in  such  places  as  heretofore  within  these  forty  years  have 
accustomably  used  to  pay  such  personal  tithes,  or  of  right  Penonai 
ought  to  pay  (other  than  such  as  be  common  day  labourers),  ^*'^^'* 
shall  yearly  at  or  before  the  feast  of  Easter,  pay  for  his  per- 
sonal tithes  the  tenth  part  of  his  clear  gains ;  his  charges  and 
expenses,  according  to  his  estate,  condition  or  degree,  to  be 
therein  abated,  allowed  and  deducted." 

Sect.  8.  "  Provided,  that  in  all  such  places  where  handicrafts- 
men have  used  to  pay  their  tithes  within  these  forty  years, 
the  same  custom  of  payment  of  tithes  to  be  observed  and  con- 
tinue." 

Sect.  9.  *'  And  if  any  person  refuse  to  pay  his  personal 
tithes  in  form  aforesaid,  it  shall  be  lawful  to  the  ordinary  of 
the  diocese  where  the  party  is  dwelling,  to  call  the  same  party 
before  him,  and  by  his  discretion  to  examine  him  by  all  lawful 
and  reasonable  means,  other  than  by  the  party's  own  corporal 
oath,  concerning  the  true  payment  of  the  said  personal  tithes/' 

Sect.  11. ''  Provided,  that  nothing  in  this  act  shall  extend 
to  any  parish  which  stands  upon  and  towards  the  sea  coasts, 
the  commodities  and  occupying  whereof  consisteth  chiefly  in 
fishing,  and  have  by  reason  thereof  used  to  satisfy  their  tithes 

(k)  Oiln.  679.  (m)  IWilliamM  v.  Barm,  2  £.  8c 

(i)    TBoriaie  v.  Batten,  2  £.  &    Y.217;  Gw.  931.] 
y.  300.] ,  (»)  Lind.  195. 
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Firh^'  ^^  ^y  ^^^  *  ^^^  ^^^^  ^''  ^"^^  parishes  shall  pay  their  tithes  ac- 
cording to  the  laudable  customs,  as  they  have  heretofore  of 
ancient  time  within  these  forty  years  used  and  accustomed, 
and  shall  pay  their  offerings  as  is  aforesaid." 

Sect.  12.  "  Provided  also,  that  nothing  in  this  act  shall 
extend  in  any  wise  to  the  inhabitants  of  the  cities  of  LondoD 
and  Canterbury,  and  the  suburbs  of  the  same,  nor  to  any  other 
town  or  place  that  hath  used  to  pay  their  tithes  by  their 
houses,  otherwise  than  they  ought  or  should  have  done  before 
the  making  of  this  act/* 

This  act  restrains  the  canon  law  in  three  things:  First, 
where  the  canon  law  was  general,  that  all  persons  in  all  places 
should  pay  their  personal  tithes,  the  act  restraineth  it  to  such 
kind  of  persons  only,  as  have  accustomably  used  to  pay  the 
same  within  forty  years  before  the  making  of  the  act.  Se- 
condly, whereas  by  the  ecclesiastical  laws  they  might  before 
this  act  have  examined  the  party  upon  his  oath  concerning  hb 
gain,  this  act  restrains  that  course,  so  that  the  party  cannot 
be  examined  upon  oath.  Thirdly,  by  this  act  the  day  labourer 
is  freed  fromrthe  payment  of  his  personal  tithes  (o). 

It  cannot  be  intended  upon  this  act,  that  if  such  tithes  have 
been  sometimes  paid  within  forty  years,  they  are  therefore 
due ;  but  they  must  have  been  acciLstomably^  that  is,  con- 
stantly paid  for  forty  years  next  before  the  act  (p). 

If  it  be  demanded  how  such  payment  must  now  be  proved 
forty  years  before  the  making  of  the  act ;  the  answer  is,  as  in 
other  like  cases,  a  posteriori  ;  by  what  has  been  done  all  the 
time  of  memory  since  the  act  (q). 

Sir  Simon  Degge  says,  the  only  case  that  he  could  find  for 
above  a  hundred  years  before  his  time,  where  the  tithes  of  the 
profits  of  such  trades  were  sued  for  by  any  clergyman,  was 
that  of  Dolley  y.  Davis,  M.,  11  Jac.  1,  which  was  thus:  The 
parson  of  a  parish  in  Bristol  libelled  in  the  spiritual  court 
against  an  inn-keeper,  to  have  tithes  of  the  profits  of  his 
kitchen,  stable,  and  wine  cellar,  and  did  set  forth  in  his  libel, 
that  he  made  great  gain  in  selling  of  his  beer,  haying  bought 
it  for  500/.,  and  sold  it  for  1000/.,  of  which  gain  lie  ought  to 
have  tithe  by  the  common  law  of  the  realm.  Upon  which 
occasion,  the  clerk  of  the  papers  informed  the  court,  that 
when  one  had  libelled  for  tithes  of  the  gain  of  IQL  for  100{. 
put  out,  a  prohibition  was  granted :  and  the  same  was  also 
granted  in  this  case(r). 

And  personal  tithes  are  now  scarce  any  where  paid  inEng- 
land,  unless  for  mills («),  or  fish  caught  at  sea;  and  then 
payable  where  the  party  hears  divine  service,  and  receives  the 
sacraments  (t). 

(o)  Dep;.  p.  2,  c.  22.  (s)    [Which  «re  indudtd  lA  the 

(p)  Ibid.  Tithe  Commutatioii  Ac^  vide  an^] 

(9)  Ihid.  (t)  Wood,  b.  2,  c,  22. 
(r)  2Bul«t.  HI. 
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S Tithes  may  be  payable  by  custom  for  houses  and  other  i^^^*^  ^ 
dings  (u),  although  they  are  generally  exempt  (u).  Tithes  M?nJr*" 
are  not  due  of  things  which  are  of  the  substance  of  the  earth  {x), 
as  for  lead  ore  in  Derbyshire  and  tin  in  Devonshire  and 
Cornwall  (y).  A  customary  payment  in  lieu  of  tithes  of  mines 
is  good  (z) ;  a  lime  kiln^  though  not  tithable  of  common  right, 
may  be  so  by  custom  (a) ;  so  may  white  salt  (&). 


I^XL  Rateability  of  Rent-charge. 

C;6&7  Will.  4,  c.  71,  enacts: 

[Sect.  69,  "  That  every  rent-charge  payable  as  aforesaid  instead  Reoi-charte 
of  tithes  shall  be  subject  to  all  parliamentary,  parochial,  and  county  Ra^^^A^f  ^ 
nnd  other  rates,  charges  and  assessments,  in  Uke  manner  as  the 
tithes  commuted  for  such  rent-charge  have  heretofore  been  sub- 
ject." 

[[This  clause  can  bear  no  other  legitimate  interpretation  ^p«reDt 
than  that  whatever  wa^  the  ratio  of  the  payments  made  by  the  ciuw?'  ^ 
incumbent  under  each  of  these  several  denominations,  it  was 
unchangeable :  it  follows,  therefore,  that  every  act  of  the  legis- 
lature, or  judgment  of  the  courts  of  law,  which  has  affected 
this  proportion,  has  departed  from  the  principle  of  the  com- 
pact between  the  clergy  and  laity  on  which  the  tithe  commu- 
tation scheme  was  based.     Nevertheless,  such  has  been  the 
efiect  of  an  act  (6  &  7  Will.  4,  c.  96)  passed  six  days  after  e  &  7  w.  4, 
the  Tithe  Commutation  Act  (August  19th,  1836),  the  design  of  ^-  ••• 
which  was  simply  to  correct  the  inequality  which  existed  in 
the  pressure  of  the  county  rate,  in  consequence  of  the  variety 
of  methods  in  which  the  assessments  were  made  in  different 
parishes ;   and  it  was  supposed  that  the  rights  of  the  clergy 
were  secured  by  a  proviso  inserted  in  that  act.     "  Provided  proviw  in 
always,  that  nothing  herein  contained  shall  be  construed  to  *'»*»^«*- 
alter  or  affect  the  principles  or  different  relative  liabilities  (if 
any)  according  to  which  different  kinds  of  hereditaments  are 
now  by  law  rateable."     But  the  judgment  of  the   Queen's 
Bench  (June  8,  1840),  in  the  case  of  The  Queen  v.  The  Hon. 
and  Rev.  W.  Capely  Clerk,  commonly  called  "  The  Watford 
Case,'^  decided  that  this  proviso  was  inapplicable  to  tithes,  and 
in  its  language  so  "  very  inartificial  ana  loose*'  as  to  '^  render 
the  discovery  of  its  definite  meaning  extremely  difficult  (c)." 


s; 


(k)  IKinaslon  v.  Piercy,  2  £.  & 
Y.  289.] 

(v)  {Vide  pasty  Tithes  in  London.] 

y)  \l)r,  GratmVs  case,  11  Rep. 
15 ;  1  E.  &  Y.  222 ;  Witnaer  v. 
LeyfieU,  1  £.  &  Y.  232.] 

(y)  {^Brawn  v.  Vermtulen,  1  £.  & 
Y.  509;  Tally  y,  Keisall,  1  Wood, 
74  ,•  Pindw  v.  Jackson,  1  £.  &  Y. 
583J 


(2)  [^Burton  v.  Spencer,  2  Wood, 
336.] 

(a)  IThomas  v.  Perry,  1  Roll.  Ab. 
642.] 

(b)  T  Burton  v.  Spencer,  2  Wood, 
336.] 

(c)  [See  Sir  W.  Follelt*B  argument 
in  this  case,  in  Hodges'  Report.  It 
is  said  this  proviso  was  intended  to 
preserve  to  the  tithe  owner  the  benefit 
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[[This  decision  established  that  tithes  are  bereditamenis 
under  the  Parochial  Assessment  Act  (6  ft  7  Will.  4,  c*  96), 
and  that  a  tithe  owner  is  rateable  at  their  net  annual  Tala^ 
ii  0.  at  such  a  sum  as  the  tithes  might  reasonably  be  expected 
to  let  for  from  year  to  year^  free  of  the  usual  tenants*  rates  and 
taxes  (&),  ahd  deducting  the  amount  of  ecclesiastical  dues  pay- 
able in  respect  thereof.  The  effect  of  6  &  7  Will.  4,  c.  96, 
therefore  is,  that  while  the  incumbent  is  rated  at  the /ufl  value 
of  his  tithes,  the  occupiers  of  land  in  the  parish  are  rated  at 
a  different  scale.  If,  for  instance,  a  tenant  rents  land  at  9002. 
per  annum,  and  makes  a  profit  of  200/.,  the  former  sum  alone 
is  taken  as  the  rateable  value.  In  the  above  case.  Rex  v. 
Joddrell  was  chiefly  relied  on  to  prove  that  the  principle  of 
rating  was  that  the  occupiers  should  be  rated  at  their  JnU 
value,  while  the  rent  or  sum  at  which  the  land  would  let  is 
not  to  be  taken  as  the  full  value,  but  as  one  criterion  onfy. 
Sex  V.  Joddrell  was  in  substance  as  follows : 
wbat  De-  \lfiy  ^^  ^^^  ^f  parliament  the  tithes  in  a  parish  were  extin- 

to  bl' mld^in  8^^s^®^>  ^^^  ^^  ^^^^  thereof  the  rector  was  entitled  to  a  eom 
riitiDg'V  *  °  rent  In  a  rate  for  the  relief  of  the  poor,  he  was  assessed  (at 
mouiioo"*'  the  full  amount  of  that  com  rent,  after  deducting  the  amount 
lUnt  Charge,  of  parochial  ducs  levied  on  the  rector.  The  farmers  in  the 
parish,  who  paid  the  corn  rent  to  the  rector,  were  rated  upcn 
the  bond  fide  amount  of  the  rack  rent  paid  by  them  to  tneir 
landlords.  It  was  held,  that  as  the  tithe  is  an  ongoing,  die 
corn  rent  or  compensation  for  tithe  Was  not  to  be  added,  as 
required  by  the  rector,  to  the  amount  upon  which  the  fanner  is 
rateable ;  and  in  respect  of  that  portion  of  the  annual  profit  or 
value,  consisting  of  corn  rent,  the  rector  was  to  be  assessed  (c). 
Another  objection  was,  that  the  farmer's  share  of  the  profit 
ought  to  have  been  rated,  or  that  the  rector  should  have  been 
rated  proportionably  less ;  and  this  objection  prevailed  on  the 
ground  of  inequality,  because  the  farmer  was  rated,  not  for  the 
full  value  of  the  land  which  comprised  the  landlord's  and 
tenant's  profit,  but  for  the  rack  rent,  which  was  the  landlcml's 
profit  only,  while  the  rector  was  rated  for  the  full  value  o(  his 
corn  rent ;  for  it  was  said^  that  the  ratio  which  the  rent  ef 
land  bears  to  its  average  annual  profit  or  value  ought  to  have 
been  ascertained,  and  uiat  the  rector  ought  to  have  been  as- 
sessed for  his  tithe  rent  in  the  same  ratio4  It  was  held^  that 
in  estimating  the  amount  at  which  the  rector  ou^ht  to  be 
rated,  the  land-tax  ought  to  be  deducted  from  the  fiul  amount 
of  his  corn-rent,  provided  the  tenants  of  the  other  lands  in  the 
parish  paid  the  land-tax  without  being  allowed  for  it  by  the 

of  the  decision  in  The  King  v.  Jod-  Act ;    Archdeacon  Burnej's  Charge 

drell,  1  B.  &  C.  403.  See  Letter  from  at  St.  Albans,  1841.— Ed.] 

the  Poor  Law  Commissioners'  Office,  (5)  [Jurist,  vol.  iv.  p.  886  (I840.)l 

Sept  19,  1837;  Remarks  on  the  Old  (c)  [By  the  stat.  6  &  7  W21.  €, 

Pnndple  of  Assessment  to  the  Poor  c.  96,  the  tithe  «mimutatioii  re&i^ 

Rate,  &c.,  hjf  a  Bvstanderj  Rev.  R*  charge  is  to  be  deducted.] 

Jones'  Letter  to  Sir  R.  Peel,  on  the 
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landlord,  but  not  if  such  allowance  was  made.  It  was  also 
held»  that  the  ecclesiastical  dues^  including  tenths,  synodals, 
&c.  ought  to  be  deducted,  because  they  are  payable  in  respect 
of  the  rectory,  the  profits  of  which  constitute  the  only  fund 
out  of  which  they  can  be  paid ;  but  it  was  held,  that  the  ex- 
penses of  providing  for  the  duties  of  the  incumbency,  in 
respect  of  which  the  rector  claimed  a  deduction,  were  not  to 
be  allowed,  because  such  duties  ought  to  be  performed  per- 
sonally by  the  rector  (rf). 

Qln  the  Watford  case  the  court  said,  "  Rex  v.  Joddrell  does 
not  convince  us  that  there  was  any  difference  in  the  legal  lia- 
bilities of  the  tithe  owner  and  the  occupiers  of  the  land  (c).*' 

[[Shortly  after  this  judgment  in  the  Watford  case,  a  temporary 
act  was  passed  (3  &  4  Vict.,  c«  89),  '*  to  exempt  all  Stock  in 
Trade  from  the  liability  of  being  rated  towards  the  relief  of 
the  Poor,**  which  is  calculated  to  have  thrown  upon  the  tithe 
owner  an  annual  additional  impost  of  half  a  tnillion*  It  cannot 
be  doubted  that  this  unintended  Injustice  will  soon  bc^  remedied 
by  some  act  of  the  legislature. 

[[We  have  now  to  consider  to  what  rates  and  assessments 
tithes  are  liable.  As  to  church  rates,  see  that  title ;  as  to  poor 
rates,  parson  and  vicar  being  mentioned  in  43  Eliz.  c.  2^ 
tithes  are  clearly  rateable  to  the  poor ;  so  are  persons  entitled 
to  the  tithe  of  fish  (/)•  All  oblations  constituting  rectorial  or 
vicarial  dues,  are  rateable  to  the  poor  (g) ;  and  even,  it  should 
seem,  a  person's  pension  (A).  Tithes,  coal  mines,  tolls,  water- 
works and  saleable  underwoods,  are  assessed  according  to  the 
net  annual  amount  of  profits,  deducting  all  expenses  (t). 

""A  vicar  is  liable  to  poor  rates  for  his  tithe  (A). 
By  sect.  1  of  6  &  7  Will.  4,  c.  96,  poor  rates  are  to  be 
made  upon  the  net  annual  value  of  the  hereditaments,  free, 
among  other  things,  from  tithe  commutation  charge.  Tithes 
are  liable  to  land-tax,  being  expressly  enumerated  among 
other  real  estates,  by  38  Geo.  3,  c.  5,  and  to  highway  rates,  by 
sect.  45  of  13  Geo.  3,  c  78 ;  so  are  rents  substituted  for  tithes 
under  an  enclosure  act  (/).  The  "  General  Highway  Act," 
13  Geo.  3,  c.  78,  considers  as  the  occupier  of  tithes  the  person 
who  receives,  whether  it  be  the  owner  or  his  grantee,  the 
tenth  part  of  the  produce  (m). 

(d)  [JRej  V.  Joddrell,  1  B.  &  Adol.  rating  property,  see  Kex  ▼.  Adames, 
403.)  4B.&Ad.  61;  I  Nev.  &  M.  662.— 

[Jurist,  vol.  iv.  p.  889.]  Ed.] 

Turner,  1  Str.  77; 


(e)  [Jurist,  vol.  iv.  p.  889.]  Ed.] 

(/)  [Her  V.  Carlyon,  3  T.  R.  385 ;        (/c)  THei  v. 

E.  &  Y.  359.]  1  E.  &  Y.  734.] 


2  _ 

(g)  [Ibid,  per  Lord  Kenyon.]  (/)  [See  the  case  of  Rex  v.  Lacy, 

(h)  [2  W.  Bl.  1252;    2  E.  &  Y.  5  B.  &  C.  702;  8  D.  &  R.  457.] 

341.]  (m)  [See  the   case  of  Chanter  y. 

(t)  [1  Nol.  P.  L.  227,  4th  ed.    As  Gluhh,  9  B.  &  C.  479 ;    4  M.  &  R. 

to  tithe  for  which  compositions  have  334 :  and  as  to  ''  occupier,"  see  also 

been  made,  see  Rex  v.  Suisex,  3  Nev.  Rex  v.  Lambeth,  1  Str.  525 ;  1  £.  & 

&  M.  263 ;  Rex  v.  WUton,  5  Nev.  &  Y.  788.^£d.] 

M.  119.    For  the  general  rule  as  to 
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[[In  the  case  of  a  composition,  or  modus,  the  parson  is 
chargeable  as  occupier  of  the  tithe  (n). 

[The  common  law  relieves  all  ecclesiastical  persons  from 
,  murage,  pontage,  &c.  (o).  It  does  not  seem  a  settled 
point  whether  or  not  they  are  liable  to  be  rated  by  the  commis- 
sioners of  sewers  (/?). 

[[Tithes  are  liable  to  the  payment  of  first  fruits  and 
tenths  (q).  It  has  been  held  that,  under  a  clause  in  a  local 
navigation  act,  giving  compensation  for  lands,  tenements  and 
hereditaments,  to  be  taken  as  or  for  damage  done  thereto,  that 
the  tithe  owner  is  not  entitled  to  compensation  for  the  injury 
done  to  him  by  covering  titheable  land  with  water,  for  the 
purposes  of  navigation  (r).  A  sum  of  money  given,  under  an 
inclosure  act,  to  a  rector  or  vicar,  in  lieu  of  tithes  which  were 
rateable,  is  equally  rateable  («).  The'  word  "  tenements,"  in  a 
private  act  of  parliament,  has  been  held  to  include  tithes  (<). 

[[The  act  of  6  &  7  Will.  4,  c.  71,  contains  provisions  for 
the  recovery  of  rates  on  a  rent-charge,  and  for  the  power  of 
the  owner  of  the  rent-charge  to  appeal  against  the  rates,  enact- 
ing by  its  70th  section. 

How  Rates  P*  That  all  rates  and  charges  to  which  any  such  rent-charge 
Ire  to**b7re-  ^®  liable  shall  be  assessed  upon  the  occupier  of  the  lands  out 
covered.  of  which  sucli  rent-charge  shall  issue,  and  in  case  the  same  shall 
not  be  sooner  paid  by  the  owner  of  the  rent-charge  for  the  time 
being  may  be  recovered  from  such  occupier  in  like  manner  as  any 
poor  rate  assessed  on  him  in  respect  of  such  lands  ;  and  any  occu- 
pier holding  such  lands  under  any  landlord,  and  who  shall  have  paid 
any  such  rate  or  charge  in  respect  of  any  such  rent-charge,  shall 
be  entitled  to  deduct  the  amount  thereof  from  the  rent  next  pay- 
able by  him  to  his  landlord  for  the  time  being,  and  shall  be  allowed 
the  same  in  account  with  his  landlord ;  and  any  landlord  or  owner 
in  possession  who  shall  have  paid  any  such  rate  or  charge,  or  from 
whose  rent  the  amount  of  any  such  rate  or  charge  in  respect  of  any 
such  rent-charge  shall  have  been  so  deducted,  or  who  shall  have 
allowed  the  same  in  account  with  any  tenant  paying  the  same,  shall 
be  entitled  to  deduct  the  amount  thereof  from  the  rent-charge,  or 


(n)  TRex  v.  Lambeth,  1  Sir.  525 ; 
11  Mod.  375;  8  Mod.  61;  1  E.&Y. 
788.] 

(o)  [2  Inst.  642;  see  title  flnbi- 

lt%t$  antr  UnivainH  of  t|e  Clergs.] 

(p)  [^^^  ^"  ^^^^  point  Callis  on 
Sewers,  131 ;  Com.  Dig.  Sewers  (E 
5) ;  Soadu  v.  Wilson,  3  Ad.  &  EH. 
248.  Wood  thinks  they  are  Hable; 
see  his  1  Inst.  176.  See  23  Hen  8, 
c.  5,  s.  3;  7  Anil.  c.  10,  s.  3;  3  &  4 
Will.  4,  c.  22,  8s.  13,  14.— Ed.] 

(g)  [See  title  Jf ir«t  ifrutttf  atllT 
Cctlt|)0,  vol.  ii.] 

(r)  IRex  V.  N.  0.  Commissionerg, 


4  M.  &  R.  647;  9  B.  &  C.  875.] 

(s)  [See  the  coses  of  Lownda  t. 
Home,  W.  Bl.  1252 ;  2  E.  &  Y,  340; 
Rex  V.  Boldero,  4  B.  &  C.  467; 
6  Dowl.  &  R.  557 ;  and  Rex  v.  Wit- 
tow,  5  Ad.  &c  Ell.  250 ;  6  Nev.  &  M. 
567.] 

(0  IPowell  V.  Bull,  Comyns,  265, 
1  E.  &  Y.  733;  RexY.ShmgU.\ 
Str.  550 ;  1  £. «( Y.  738:  but  see  abo 
the  cases  of  ChatfieU  v.  Ruiton^  Z  K 
&  C.  863;  5  Dowl.  &  R.  695  ;  Rex 
V.  Great  Hambkton,  1  Ad.  &  EH 
145,  as  to  the  manner  in  whi^  thbes 
are  affected  by  inclosure  acts. — ^£0.] 
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by  all  other  lawful  ways  and  means  to  recover  the  same  from  the 
owner  of  the  rent-charge,  his  executors  and  administrators ;  pro- 
vided that  the  owner  of  every  such  rent-charge  shall  have  and' be 
entitled  to  the  like  right  of  demanding,  inspecting,  and  taking 
copies  of  every  assessment  containing  such  rate  or  charge,  and  of 
appeal  against  the  same,  and  the  like  power  of  prosecuting  such 
appeal,  and  the  like  remedies  in  respect  thereof,  as  any  occuoier  or 
rate-payer  has  or  may  have  in  the  case  of  poor  rates,  uthougn  such 
rate  or  charge  is  herein  made  assessable  upon  the  occupier,  and  the 
owner  of  the  rent-charge  is  not  mentioned  by  name  in  such  assess- 
ment." 

[The  7  Will.  4  &  1  Vict.  c.  69,  s.  8,  has  a  further  provision 
on  the  subject : 

["  That  all  rates  and  charffes  to  which  any  rent-charge  payable  For  che  Ai- 
in  lieu  of  tithes  shall  be  liable  may  be  assessed  upon  the  owner  of  tSS^^^ 
the  rent-charge,  and  the  whole  or  any  part  thereof  may  be  recovered  Rates. 
from  any  one  or  more  of  the  occupiers  of  the  lands  out  of  which 
such  rent-charge  shall  issue,  in  case  the  same  shall  not  be  sooner 
paid  by  the  owner  of  the  rent-charge  upon  whom  the  same  shall  be 
assessed,  in  like  manner  as  any  poor  rate  assessed  on  such  occu- 
pier or  occupiers  in  respect  of  such  lands  may  be  recovered,  upon 
giving  to  such  occupier  twenty-one  days*  notice  in  writing  previous 
to  any  one  of  the  half-yearly  days  of  payment  of  the  rent-charge, 
and  the  collector's  receipt  for  the  payment  of  such  rates  and 
charges,  or  of  any  part  thereof,  shall  be  received  in  satisfaction  of 
so  much  of  the  rent-charge  by  the  owner  thereof;  but  no  occupier 
shall  be  liable  to  pay  at  any  one  time,  in  respect  of  such  rates  and 
charges,  any  greater  sum  than  the  rent-char|^e  payable  in  respect 
of  the  lands  occupied  by  him  in  the  same  parish  shall  amount  to  for 
the  current  half-year  in  which  such  notice  shall  have  been  given." 

QBy  17  Geo.  2,  c.  3,  ss.  2, 8,  the  churchwardens  and  over- 
seers of  the  poor  are  directed  to  allow  any  inhabitant  to  inspect 
the  poor  rates,  and  to  take  copies,  and  a  penal^  of  20L  is 
imposed  for  revising  such  inspection  and  copies,  in  an  action 
for  the  penalty  for  not  permitting  the  inspection  of  a  poor  rate, 
the  declaration  described  the  plaintiff  as  an  inhabitant  of  the 
parish ;  it  was  held  that  this  sufficiently  showed  that  he  was  a 
party  aggrieved.  The  defendant's  duties  and  liability  were  suf- 
ficiently shown  by  a  description  and  allegation  in  the  declara- 
tion, that  the  defendant  was  "  assistant  overseer,"  and  as  such 
had  the  rate  in  his  possession.  A  plea  that  the  plaintiff  had 
no  right  to  inspect  the  rate,  it  not  being  a  subsisting  rate,  or 
such  a  rate  as  the  plaintiff  was  entitled  to  inspect,  was  held 
bad  on  demurrer,  for  the  act  does  not  require  that  the  party 
applying  should  be  more  than  an  inhabitant  (|> ).  The  de- 
mand of  an  inspection  must  be  made  at  a  reasonable  time  and 
plac^ ;  therefore  where  the  demand  was  made  at  a  parishioner's 

(p)  IBatchelor  v.  Bodges^  4  A.  &  Bing.  220;  Bennett  v.  Edwards,  7  B. 

£1.  5d2.    See  S^encdey  v.  nohinftm,  &  C.  586 ;  1  M.  &  R.  482 ;  8  B.  &  C. 

3  B.  &  C.  658 ;   5  D.  &  R.  572 ;  6  702 ;  6  Bing.  230.] 
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own  house  at  eight  in  the  evening,  and  not  at  the  house  <it  the 
overseer,  no  penalty  was  incurred  by  his  refiisal.  The  over- 
seer is  also  entitled  to  a  reasonable  time  for  making  the  copy  [q\ 
But  the  demand  was  held  reasonable  where  it  was  made  upon 
an  overseer  on  his  own  premises,  not  far  from  his  house,  and 
he  refiised  to  allow  the  inspection,  but  not  on  the  ground  tfa&t 
it  was  inconvenient  to  go  to  his  bouse  (r).  By  a  local  act  tor 
certain  incorporated  parishes,  guardians  of  the  poor  were  ap- 
pointed, and  were  authorized  to  appoint  a  clerk  and  to  make 
rates;  and  all  poor  rates  and  books  purporting  to  be  rates 
made  for  the  said  parishes,  and  all  papers  relating  to  the  aettle- 
ment  of  the  poor  were  to  be  delivered  to  the  clerk  of  the 
guardians  for  the  time  being,  who  was  to  receive  the  same,  to 
be  preserved  and  filed.  The  clerk  to  the  guardians  paid  the 
casual  and  out-poor  weekly,  and  transacted  some  other  matter^ 
relating  to  the  poor,  and  had  the  custody  of  the  books;  it  wia 
held  that  he  was  not  a  person  liable  to  the  penalties  imposed 
by  17  Geo.  2,  c.  3,  s.  3,  for  not  permitting  an  inhabitant  to 
inspect  the  rates  (s). 

QBy  Stat.  6  &  7  Will.  4,  c  96,  s.  5,  it  is  enacted, 

["  That  it  shall  be  lawful  for  any  person  or  persons  rated  to  tbe 
relief  of  the  poor  of  the  parish  in  respect  of  which  any  rate  shall 
be  made,  at  all  seasonable  times,  to  take  copies  thereof  or  extracts 
therefrom  without  paying  any  thing  for  the  same,  any  thing  in  m 
act  of  parliament  to  the  contrary  notwithstanding  ;  and  in  case  the 
person  or  persons  having  the  custody  of  such  rate  shall  refuse  tc 
permit  or  shall  not  permit  such  person  or  persons  so  rated  as  afore- 
said to  take  copies  thereof  or  extracts  therefrom,  the  person  or 
persons  so  refusing  or  not  permitting  such  copy  or  extract  to  1^' 
made  shall  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  to 
be  recovered  in  a  summary  way  before  any  justice  of  the  peact 
having  jurisdiction  in  the  parish  or  place." 

[[The  6th  section  enacts^ 

[**  That  the  justices  acting  in  and  for  every  petty  sessions  dtvisioc 
shall  four  times  at  least  in  every  year  hold  a  special  sessions  for 
hearing  appeals  against  the  rates  of  the  several  parishes  within  their 
respective  divisions,  and  shall  cause  public  notice  of  the  time  asti 
place  when  and  where  such  special  sessions  will  be  holden  to  K 
affixed  to  or  near  to  the  door  of  the  parish  church  of  the  said  pt- 
rishes,  twenty-eight  days  at  the  least  before  the  holding  of  tb 
same ;  and  such  special  sessions  shall  and  may  be  adjourned  fror. 
time  to  time  by  the  justices  there  present,  as  they  may  think  fit 
and  at  such  special  or  adjourned  sessions  die  justices  there  pres^' 
shall  hear  and  determine  all  objections  to  any  such  rate  on  tb: 
ground  of  inequality,  unfairness,  or  incorrectness  in  the  valuatk^ 
of  any  hereditaments  included  therein,  which  decision    shall  K 
binding  and  conclusive  on  the  parties,  unless  the  person  or 


iq)    ISpenceley  v.   Rohiruonf  ubi    594.] 
supra,"}  (s)  IWhitchureh  ▼.  Chatmnmy  3  F 

(r)  IPark^  v.  Edwards,  7  B.  &  C.    &  Ad.  691.] 


impugning  such  decision  shall  within  fouiteen  days  after  the  same 
shall  have  heen  made,  cause  notice  to  he  given  in  writing  of  his, 
her,  or  their  intention  of  appealing  against  such  decision,  and  of 
the  matter  or  cause  of  sudi  ajpp^,  to  the  person  or  persons  in 
whose  favour  such  decision  shaD  have  been  made,  and  within  five 
days  after  giving  such  notice  shall  enter  into  a  recognizance  before 
some  justice  of  the  peace,  with  sufficient  securities,  conditioned  to 
try  such  appeal  at  the  then  next  general  sessions  or  ouarter  sessions 
of  the  peace  which  shall  first  happen,  and  to  abide  the  order  of 
and  pay  such  costs  as  shall  be  awarded  by  the  justices  at  such 
quarter  sessions,  or  any  adjournment  thereof;  and  such  justices, 
upon  hearing  and  finally  determining  such  matter  of  appeal,  shaU 
and  may^  according  to  their  discretion,  award  such  costs  to  the 
party  or  parties  appealing  or  appealed  against  as  they  shall  think 
proper,  and  their  determination  in  or  concerning  the  premises  shall 
be  conclusive  and  binding  on  all  parties,  to  all  intents  and  pur- 
poses whatsoever :  Provided  always,  that  no  such  objection  shall  SeTen  Dayi 
be  inauired  into  by  the  said  justices  in  special  session  unless  no-  SjelTof^Obl 
tice  of  such  objection  in  writing  under  the  hand  of  the  complainant  Jections. 
shall  have  been  given,  seven  days  at  least  before  the  day  appointed 
for  such  special  session,  to  the  collector,  overseers,  or  otner  per- 
sons by  whom  such  rate  was  made :  Provided  also,  that  the  said  Proyiio. 
justices  in  special  session  shall  not  be  authorized  to  inquire  into 
the  liability  of  any  hereditaments  to  be  rated,  but  only  into  the 
true  value  thereof  and  into  the  fairness  of  the  amount  at  which  the 
same  shall  have  been  rated." 

[[The  7th  section  enacts, 

[*'  That  the  justices  present  at  any  such  special  or  adjourned  Jntticet  ma 
session  shall  for   the  aforesaid  purpose  have  all  the  powers  of  Jf^  powen 
amending  or  ouashing  any  such  rate  so  objected  to  of  any  parish  of  JoMiees  in 
or  other  district  within  their  division,  and  likewise  of  awarding  Sons!^'  ^ 
costs  to  be  paid  by  or  to  any  of  the  parties,  and  of  recovering  such 
costs,  which  any  court  of  quarter  sessions  of  the  peace  has  upon 
appeals  from  any  such  rate,  except  as  herein  excepted :  Provided 
always,  that  no  order  of  the  said  justices  shall  be  removed  by  cer« 
tiorari  or  otherwise  into  any  of  his  majesty's  courts  of  record  at 
Westminster:   Provided  also,  that  nothing  in  this  act  contained 
shall  be  construed  to  deprive  any  person  or  persons  of  the  right  to 
appeal  against  any  rate  to  any  court  of  general  or  quarter  sessions  : 
Provided  also,  that  no  order  of  the  said  justices  in  special  session 
shall  be  of  any  force  pending  any  appeal  touching  the  same  subject 
matter  to  the  court  of  general  or  quarter  sessions  of  the  peace 
having  jurisdiction  to  try  such  appeal,  or  in  opposition  to  the  order 
of  any  such  court  upon  such  appeal." 


[[XII.  OthtT  IneidenU  to  RerU^harge  and  Hikes* 

[[One  of  the  principal  incidents  of  the  rent-charae  is  the 
power  given  to  "  any  person  or  persons  who  shall  either  alone 
or  together  be  seised  of  or  have  the  power  of  acquiring  or 
disposing  of  the  fee-simple  in  possession  of  any  tithes  or  rent- 

3a» 
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charge  in  lieu  of  tithes  {ty    Of  merging  such  tithes  or  rent- 
charges  in  land,  see  this  subject  treated  of  past. 

[^Tithes  which  come  to  the  crown  by  the  statutes  of  isola- 
tion, and  are  now  vested  in  the  lay  impropriators,  are  subject 
to  all  the  laws  and  incidents  of  other  mehold  property;  they 
are  assets  for  the  payment  of  debts,  and  subject  to  dower  and 
curtesy  (u) ;  and  having  become  lay  fees,  they  are  tenements 
within  the  Statute  De  I>oniSf  13  Edw.  1,  c.  1  (v),  and  may  be 
entailed  and  limited  to  the  heirs  of  the  body  (x).  The  statute 
3  &  4  Will.  4,  c.  74 (y),  for  the  abolition  of  fcies  and  recoveries, 
extends  to  tithes  (z).  Tithes  are  not  subject  to  custmarf 
modes  of  descent  as  to  gavelkind  or  borough  Englisb(4 
Tithes  of  which  a  man  is  seised  in  fee  may  be  devised  as  he< 
reditaments  (b) ;  and  it  seems  may  pass  by  a  devise  of  all  lan^ 
in  a  parish,  if  the  testator  has  no  land  there,  in  order  to  make 
the  devise  operative  (c).  The  act  7  Will.  4  and  1  Vict,  c  i6, 
for  the  amendment  of  the  laws  with  respect  to  vnlls,  includes 
tithes.  Formerly  no  time  was  a  bar  to-tne  recovery  of  tithes; 
but  by  2  &  3  Will.  4,  c.  100,  and  3  &  4  Will.  4,  c.  27,  the 
time  was  limited.  By  section  2  of  the  latter  statute  it  vaa 
enacted, 

["  That  after  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  no  person  shall  make  an  entry  f 
distress  or  bring  an  action  to  recover  any  land  or  rent  but  witbic 
twenty  years  next  after  the  time  at  which  the  right  to  make  sud 
entry  or  distress  or  to  bring  such  action  shall  have  first  accrued  to 
some  person  through  whom  he  claims  ;  or  if  such  right  shall  ooc 
have  accrued  to  any  person  through  whom  he  claims,  then  witbb 
twenty  years  next  after  the  time  at  which  the  right  to  make  sodi 
entry  or  distress  or  to  bring  such  action  shall  have  first  accrued  to 
the  person  making  or  bringing  the  same. 

[[The  crown,  it  should  be  observed,  is  not  particulail] 
named  in  this  statute,  as  it  must  be  to  deprive  it  of  any  pt^ 
rogative  right. 

Lit  is  carefully  provided  that  the  rent-charge  shall  be  sub- 


(0  ri  &  2  Vict.  c.  64,  s.  1.1 

(tt)  IHulme  V.  Pcrrfoe,  M'Clel. 
393;  3E.  &Y.  116.] 

(v)  [Co.  Litt.  159  a.] 

(j)  1  Vent  173  ;  2  Lev.  139;  Co. 
Litt.  6 ;  Cro.  Jac.  301 ;  Rex  v.  EllU, 
3  Price,  323;  3E.&Y.  781.] 

(tf)  [By  33  Hen.  8,  c.  7,  8.  7,  re- 
coveries and  fines  of  tithes  and  other 
ecclesiastical  possessions  which  were 
in  /ay  hands,  might  be  suffered  and 
leried  in  the  same  manner  as  if  lands ; 
but  tithes  must  have  been  named,  in 
order  to  pass  them  in  such  assur- 
ances.— £d.] 


(z)  IGibion  v.  Clarke,  1  J«.  &^ 
159;  3E.  &Y.  946.] 

(fl)  IDoe  d.  Lushingtcn  v.  iWf 
2  New  Rep.  491  ;  2  E.  &¥.  557.] 

(6)[Swinb.l40;  RUcky.Sanitn 
Stvles,  261.] 

\c)  TAthton  V.  Ashtan,  1  P.  V» 
386.    See  also  floton  V.  B<acte«^ 

1  Mylne  &  Keen,  570.  It  hss  i^j 
been  decided  whether  tithes  vobM 
pass  under  a  devise  of  a  iwwa?* 
and  tenement  "  and  all  the  ^f: 
arising  therefrom,  at  D.  in  the  pans: 
of  B."     Doe  d.  WaiMm  v.  J4^^ 

2  Moore,  260;  2  Bing.  118.] 
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ject  to  the  same  incumbrances  and  incidents  as  before  the 
tithe  commutation  acts. 

[Sect.  71.  *'  That  any  person  having  any  interest  in  or  claim  to  6&7  Will, 
any  tithes,  or  to  any  charge  or  incumbrance  upon  any  tithes,  before  ^i  ^- '  ^« 
the  passing  of  this  act,  shall  have  the  same  right  to  claim  upon  the  ReDt-cbarxe 
rent-charge  for  which  the  same  shall  be  commuted  as  he  had  to  or  {J  }£  Mm7* 
upon  the  tithes,  and  shall  be  entitled  to  have  the  like  remedies  for  incom- 
recovering  the  same  as  if  his  right  or  claim  to  or  upon  the  rent-  ineidi^u  h 
charge  had  accrued  after  the  commutation  :  provided  that  nothing  J!.*'*a^l'°'* 
herein  contained  shall  give  validity  to  any  mortgage  or  other  in- 
cumbrance which  before  the  passing  of  this  act  was  invalid  or 
could  not  be  enforced  ;  and  every  estate  for  life,  or  other  greater 
estate,  in  any  such  rent-charge,  shall  be  taken  to  be  an  estate  of 
freehold  ;  and  every  estate  in  any  such  rent-charge  shall  be  subject 
to  the  same  liabilities  and  incidents  as  the  like  estate  in  the  tithes 
commuted  for  such  rent-charge;  and  where  any  lands  were  ex- 
empted from  tithe  whilst  in  the  occupation  of  the  owner  thereof  by 
reason  of  being  glebe  or  of  having  been  heretofore  parcel  of  the 
possessions  of  any  privileged  order^  the  same  lands  shall  be  in  like 
manner  exempted  from  the  payment  of  the  rent-charge  apportioned 
on  them  whilst  in  the  occupation  of  the  owner  thereof;  and  where 
by  virtue  of  any  act  or  acts  of  parliament  heretofore  passed  any 
tithes  are  authorized  to  be  sold,  exchanged,  appropriated,  or  ap- 
plied in  any  way,  the  rent-charges  for  which  such  tithes  may  be 
commuted  under  the  provisions  of  this  act,  or  any  part  thereof, 
shall  or  may  be  saleable  or  exchangeable,  appropriated  and  ap- 
plied, to  all  intents  and  purposes,  in  like  manner  as  such  tithes, 
and  the  same  powers  of  sale,  exchange,  and  appropriation  shall  in 
all  such  cases  extend  to  and  may  be  exercised  in  respect  of  the  said 
commutation  rent- charges  ;  and  the  money  to  arise  by  the  sale  of 
such  rent-charges  shall  or  may  be  invested,  appropriated,  and  ap- 
plied to  the  same  purposes  and  in  like  manner  as  the  money  to 
arise  by  the  sale  of  any  such  tithes  might  have  been  invested, 
appropriated^  and  applied  under  such  particular  act  or  acts  in  case 
this  act  had  not  been  passed ;  and  no  such  rent-charge  shall  merge 
or  be  extinguished  in  any  estate  of  which  the  person  for  the  time 
beinff  entitled  to  such  rent-charge  may  be  seised  or  possessed  in 
the  lands  on  which  the  same  shall  be  charged :  Provided  always,  Proriw. 
that  it  shall  be  lawful  for  any  person  seised  in  possession  of  an 
estate  in  fee  simple  or  fee  tail  of  any  tithes  or  rent-charge  in  lieu 
of  tithes,  by  any  deed  or  declaration  under  his  hand  and  seal,  to 
be  made  in  such  form  as  the  said  commissioners  shall  approve, 
and  to  be  confirmed  under  their  seal,  to  release,  assign,  or  other- 
wise dispose  of  the  same,  so  that  the  same  may  be  absolutely 
merged  and  extinguished  in  the  freehold  and  inheritance  of  the 
lands  on  which  the  same  shall  have  been  charged." 

[[As  to  charges  on  benefices,  see  title  T5ttittitty  vol.  i. 
p.  184  a.  The  charges  and  incumbrances  on  tithes,  being 
various  and  many,  such  as  liability  to  the  repairs  of  the 
chancel  (see  title  C||UtCf|),  to  stipends  of  ministers  and  cu- 
rates, and  fee-farm  rents,  and  sometimes  to  mortgages,  an- 
nuities,  &c.,  the  commissioners  for  carrying  the  tithe  commu- 
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tation  acts  into  ezecutioiii  refused  to  coafirm  die  merget  ot 
tithes  so  incumbered  into  land^  till  the  passing  of  the 2 &3 
Vict.  c.  62,  which  removed  this  obstacle  by  making  any  legal 
charge  on  the  tithes  the  first  charge  on  the  land  in  which  the 
tithes  are  mei^ed,  and  by  giving  the  same  remedies  agaioEt 
such  lands,  or  the  owners  thereof,  as  existed  previously  to  the 
merger  against  the  tithes  or  the  owners  thereof.  The  1st 
section  of  this  act,  after  reciting  the  former  statutes,  enacts, 

["  That  in  every  case  where  any  tithes  or  rent-charge  shall  have 
been  or  shall  hereafter  be  released,  assigned,  or  otherwise  cooTeyed 
or  disposed  of  under  the  provisions  of  the  said  acts,  or  anj  oi 
them,  or  of  this  act,  for  merging  or  extinguishing  the  same,  tbe 
lands  in  which  such  merger  or  extinguishment  shaU  take  efect 
shall  be  subject  to  any  charge,  incumbrance,  or  liability  which  law- 
fully existed  on  such  tithes  or  rent-charge  previous  to  such  merger 
to  the  extent  of  the  value  of  such  tithes  or  rent-charge ;  and  sny 
such  charge,  incumbrance,  or  liability  shall  have  priority  over  any 
charge  or  incumbrance  existing  on  such  lands  at  the  time  of  snd) 
merger  taking  effect ;  and  such  lands,  an^  the  owners  thereof  foi 
the  time  being,  shall  be  liable  to  the  same  remedies  for  the  recovery 
of  any  payment  and  the  performance  of  any  duty  in  respect  oi 
such  charge,  incumbrance,  or  liabQity,  or  of  any  penalty  or  »• 
mages  for  nonpayment  or  non-performance  thereof  respectivelTiS 
the  said  tithes  or  rent-charge,  or  the  owner  thereof  ror  the  tiiDe 
being,  were  or  was  liable  to  previous  to  such  merger.* 

[[It  gives  also  a  power  of  appcurtioning  the  charges  on  titha 
merged : 

[Sect,  t,  ^  That  every  person  entitled  to  exercise  the  powenfe 
mercer  of  ttthes  or  rent-charge  in  land  under  the  said  acts  or  ib^ 
of  them,  or  of  this  act,  may,  with  the  eonwnt  of  the  titbe  coob- 
missioners  for  the  time  being  under  their  hands  and  seal  of  c&f* 
and  of  the  person  to  whom  ^  lands  in  which  suck  merger  or  ex- 
tinguishment shall  take  effect  thdA  belong,  eidier  by  the  deeded 
other  instrument  or  declaration  by  which  svdi  werger  shall  k 
effected,  or  by  any  separate  deed,  instrument,  or  dedaoratioD  to  be 
made  in  such  form  as  the  oommissioners  shall  approve,  spediB) 
apportion  the  whole  or  any  part  of  any  audi  charge,  mcmnbraDor. 
or  liability  affecting  the  aaid  tithes  or  rent-charge  so  mergetic'' 
exttnguished,  or  proposed  to  be  aaierged  or  extinguished  in  sac^ 
lands,  upon  the  same  or  any  part  thereof,  or  upon  any  odier  }xi^ 
of  such  person  held  under  the  same  title  and  for  die  same  eso^ 
in  the  same  parish,  or  upon  the  several  doses  or  portions  of  s» 
lands,  or  according  to  an  aoieable  rate  m  raites  upon  lands  <^ 
4iffhreiit  qnaltty,  in  sudh  manner  and  propeition,  and  to  the  exdi- 
sion  of  such  of  them,  as  the  person  intending  to  merge  the  «ao^ 
wkh  such  consent  as  aforesaid,  may  by  any  such  deed,  iostmmen' 
or  declaration  direct :  provided  always,  that  no  land  shall  be  ^ 
exclusively  charged  unless  the  value  thereof  shall  in  the  opinion  < 
the  said  commissioners  be  at  least  three  times  the  value  o(  ^^ 
amount  of  the  charge,  incumbrance,  or  Habiltty  diarged  or  intax^ 
to  be  chareed  thereon,  over  and  above  all  other  diai^s  and  inco^ 
Frances,  tt  any,  affecting  the  same." 


[[And  of  apportioning  charges  on  tithes  not  Buerged :  >  ^\I'^^ 

[Sect.  4.   "  That  where  the  whole  of  the  great  tithes  or  the  '■ 

whole  of  the  small  tithes,  or  the  respective  rent-charges  in  lieu  g^'^Xp. 

thereof,  shall  he  lawfully  suhject  to  any  such  charge,  incumhrance,  portionment 

or  liability,  and  the  nersoa  entitled  to  such  tithes  oi  rent-charge  lu^'^^L^e. 

respectively  shall  be  aesirous  of  apportioning  such  charge,  incum^ 

brance,  or  liability  respectively  exclusively  upon  any  part  of  such 

tithes  ev  rent-charge,  although  sueh  person  has  not  the  power  or 

does  noc  intend  to  merge  the  same  under  the  said  acts  or  this  act, 

svch  person  may,  wkh  the  like  cansent  of  the  said  comi»iMio«ers> 

and  ia  snch  auMBCV  as  they  shall  see  fit  and  prescribe,  and  alsa 

with  the  consent  of  the  bishop  of  the  diocese,  specially  apportion 

such  charge,  incumbrance,  or  liability  respectively  upon  any  part 

or  portion  of  the  tithes  or  rent-charge  respectively  subject  thereto, 

not  being  in  the  opinion  of  the  said  commissioners  less  than  three 

times  the  value  of  the  said  eharge,  incumbrance,  or  liability,  or  of 

such  part  thereof  as  shdl  be  so  apportioned  thereon,  or  intended 

so  to  be." 

[[Among  other  incidents  to  the  rent-charge  should  be  men- 
tioned the  provisions  for  its  apportionment^  where  by  a  vacancy 
it  has  become  due  to  two  persons : 

[Sect  86.  "  That  the  several  provisions  of  an  act  passed  in  the  Powen  or 
fourth  and  fifth  years  of  his  present  majesty,  intituled,  *  An  Act  to  ^  ^  ^"Jx^ 
amend  an  Act  of  the  Eleventh  Year  of  King  Greorge  the  Second,  tend  *to  Rent- 
respecting  the  Apportionment  of  Rents,  Annuities,  and  other  oe-  ^^^er  Uiii 
riodical  Payments,'  shall  extend  to  sdl  rent-charges  payable  under  Act. 
this  act." 

£See  this  statute  under  title  JizMtlS^  and  see  the  title  WL^t^- 
tlOtiy  for  the  law  on  this  subject.  It  may  be  as  well  to  mention 
here,  that  it  had  been  held,  that  where  a  lease  for  years  of  tithes 
was  made  by  a  rector,  under  a  rent  payable  annually,  ceasing 
on  his  death,  and  the  succeeding  incumbent  had  received  from 
the  lessee  a  sum  of  money  as  the  rent  due  for  the  whole  year  in 
the  course  of  which  the  leasee  died,  that  apportionment  should 
be  decreed  in  favour  of  his  executor.  On  the  principle,  that 
although  the  representatives  could  not  have  recovered  any  part 
from  the  lessee,  or  the  persons  entering  into  the  compositions, 
that  it  was  aminst  conscience,  where  the  rent  and  compositions 
were  actually  paid,  that  the  successor  should  retain  the 
whole  (d), 

[[Under  the  Tithe-Commutation  Act,  the  rent-charge  will  be 
apportioned  between  the  parties  with  reference  to  the  respec- 
tive periods  of  their  holding  the  benefice.  On  the  death,  resig- 
nation, or  deprivation  of  an  incumbent,  the  successor  will  be 
entitled  to  receive  the  whole  half-yearly  payment  accruing  due 
after  his  induction,  but  he  must  account  to  the  predecessor  or 
his  representative  for  so  much  of  such  half-yearly  payment  as 
became  due  during  the  predecessor's  incumbency. 

(d)  IHawkint  v.  Kelly,  8  Yes.  308 ;  Aymley  v.  Wardtwarth,  2  Yes.  &  B. 
331.] 
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[[It  will  be  seen  below^  that  uncultivated  land  may,  under 
certain  circumstances,  be  distrained  for  rent-charge. 


[[XIII.   Tithes  and  Rent-charge  exchanged  for  or  merged  in 

Land. 

6&7WilI.      [[The  6  &  7  Will.  4,  c.  71,  contains  certain  provisions  for 

4,  c.  71.    giving  land,  in  lieu  of  tithes,  to  ecclesiastical  persons,  but  not 

to  lay  impropriators.     It  should  be  observed,  this  exchange  of 

land  for  tithes  must  be  the  subject  of  an  agreement:  it  cannot 

be  an  award  {e)  of  the  commissioners. 

[[Sections  ^6,  27,  and  28,  having  specified  the  nature  of  the 
agreement  to  be  made,  it  is  enacted,  by  s.  29, 

Lud  not  f"  That  any  such  parochial  agreement  may  be  made  in  manner 

t*^ntv*«'  *  ^^'™  aforesaid  for  giving  to  any  ecclesiastical  owner,  io 
mi^bc  girw  right  of  any  spiritual  benefice  or  dignity,  of  any  tithes  or  of  aoy 
Son^ruthct  rent-charge  for  which  such  tithes  shall  have  been  commuted,  any 
Ike  '  quantity  not  exceeding  in  the  whole  twenty  imperial  acres  of  land 

by  way  of  commutation  for  the  whole  or  an  equivalent  part  of  tbe 
great  or  small  tithes  of  the  parish,  or  in  discharge  of  or  exchange 
for  the  whole  or  an  equivalent  part  of  any  rent-charge  agreed  to  be 
paid  instead  of  such  tithes,  but  subject  in  every  case  to  tbe  provi- 
sions hereinafter  contained;  and  every  such  agreement  shall  be 
made  in  such  form  and  contain  such  particulars  as  the  commissiooen 
shall  in  that  behalf  direct,  specifying  the  land  whereof  the  tithes  or 
rent-charge  for  which  such  tithes  snail  have  been  commuted  sbaQ 
be  the  subject  of  such  agreement,  and  giving  full  and  suffideot 
descriptions  of  the  quantity,  state  of  culture,  and  annual  value  of 
the  land  proposed  to  be  given  in  exchange  for  such  tithes  or  rent- 
charge  :  provided  always,  that  the  same  consent  and  confinnatkn 
shall  be  necessary  to  any  such  agreement  as  in  the  case  of  an  agree 
ment  for  a  rent-charge  ;  and  that  in  case  the  said  agreement  shall 
not  extend  to  the  whole  of  the  tithes  of  the  parish,  an  agreement  or 
award  as  hereinafter  provided  may  and  shall  be  made  for  the  pay- 
ment of  a  rent-charge  in  satisfaction  of  the  residue  of  the  said 
tithes ;  and  such  rent-charge,  when  agreed  upon  or  awarded,  or  tk 
residue  thereof,  shall  be  apportioned  in  manner  hereinafter  provided 
upon  all  the  lands  of  the  parish  subject  to  the  payment  of  tithes, 
unless  otherwise  agreed  upon  by  the  parties  to  tbe  said  parochisl 
agreement,  except  the  land  so  given  by  way  of  commutation,  in  like 
manner  as  if  no  agreement  for  giving  land  had  been  made :  provided 
also,  that  the  land  so  given  shall  be  free  from  incumbrances,  except 
leases  at  improved  rent,  land-tax,  or  other  usual  out-goings,  and 
shall  not  be  of  leasehold  tenure,  nor  of  copyhold  or  customair 
tenure,  subject  to  arbitrary  fine  or  the  render  of  heriots." 

[[Under  these  provisions  it  will  be  seen,  that  land  in  lieo  of 
tithes  could  not  be  given  after  the  confirmation  of  the  appoint- 
ment. The  2  &  3  Vict.  c.  62,  made  (as  will  be  seen)  the  time 
for  giving  land  in  lieu  of  tithes  co-extensive  with  the  tidie  coffi- 


(c)  [See  6  &  7  Will.  4,  c  71,  •.  50.] 
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mission.    The  6  &  7  Will.  4,  c.  71,  further  provided  that  such  •  &  t  wiii.  4, 
lands  should  be  subject  to  the  same  uses  and  trusts  as  the  tithes,  — '—^ — 
and  that  the  agreements  for  the  exchange  should  operate  as 
conveyances : 

[Sect.  31.   "That  such  agreement   for  giving  land   confirmed  ^Kreemeni. 
by  the  said  commissioners,  shall  operate  as  a  conveyance  of  such  uI<ftoope- 
land  to  the  owner  of  such  tithes  or  rent-charge,  and  the  land  so  ^^^^^^ 
conveyed  shall  thereupon  vest  in  and  be  and  be  deemed  to  be  holden 
by  such  person  or  persons,  and  upon  the  like  uses  and  trusts  in  every 
respect  as  the  tithes  or  rent-charge  in  commutation  or  exchange  for 
which  the  same  shall  have  been  given  shall  be  vested  and  holden  : 
and  for  the  purpose  of  making  and  completing  any  such  agreement, 
the  provisions  of  this  act  respecting  persons  under  legal  disability  (/) 
shall  apply  to  every  person  party  to  such  agreement,  or  in  whom 
any  such  land  shall  be  vested ^  and  whose  concurrence  or  consent 
may  be  necessary  to  the  perfecting  thereof,  or  of  the  title  to  such 
land,  as  fully  as  if  the  same  had  been  here  repeated  and  re-enacted." 

[[Power  is  also  given,  by  this  statute,  to  the  land-owner,  to 
give  twenty  acres  of  land  in  lieu  of  rent-charge  : — 

[**  It  shall  be  lawful  for  the  owner  of  any  lands  chargeable  with  Owntn  or 
any  such  rent-charge  to  agree,  at  any  time  before  the  confirmation  i[|[jJ\J||t'**' 
of  any  such  instrument  of  apportion  men  t^  with  any  ecclesiastical  rent-charge 
person  being  the  owner  of  the  tithes  thereof  in  right  of  any  spiritual  JJJJ  jjjj^ 
benefice  or  dignity,  for  giving  land  instead  of  the  rent-charge  thereof, 
charged  or  about  to  be  charged  upon  his  lands ;  and  every  such 
agreement  shall  be  made  under  the  hands  and  seals  of  the  land- 
owner and  tithe-owner,  and  shall  contain  all  the  particulars  herein- 
before required  to  be  inserted  in  a  parochial  agreement  for  giving 
land  instead  of  tithes  or  rent-charge :  provided  always,  that  no  such 
tithe-owner  shall  be  enabled  to  take  or  hold  more  than  twenty  im- 
perial acres  of  land  in  the  whole  by  virtue  of  any  such  agreement  or 
agreements  made  in  the  same  parish ;  and  the  same  consent  and 
confirmation  relatively  to  the  lands  and  tithes  comprised  in  the  said 
agreement  shall  be  necessary  to  any  such  agreement  as  in  the  case 
of  a  parochial  agreement  for  giving  land  instead  of  tithes  ;  and  all 
the  provisions  hereinbefore  contained  concerning  a  parochial  agree- 
ment for  giving  land  shall  be  applicable  to  every  such  agreement  as 
hereinbefore  last  mentioned,  so  far  as  concerns  the  lands  and  tithes 
comprised  in  the  said  agreement :  provided  also,  that  any  amend- 
ment which  shall  be  made  in  the  drafl  of  apportionment  before  con- 
firmation thereof^  and  subsequent  to  any  such  agreement  for  giving 

(/)[fiy6&7W.4, 0.71,8. 15, "when-  thereof,  such  person  as  may  be  ncM 
ever  the  patron  of  any  benefice  or  the  minated  for  that  puipose  by  the  coin- 
owner  of  any  lands  or  tithes  to  which  missioners  after  due  inquiry  shall  have 
the  provisions  of  this  act  are  intended  been  made  by  them  as  to  the  fitness 
to  apply,  or  any  person  interested  in  of  such  person,  and  whom  they  are 
any  question  as  to  any  tithes,  shall  be  hereby  empowered  to  nominate  under 
a  minor,  idiot,  lunatic,  feme  covert,  be-  their  nands  and  seal,  shall,  for  the  pur- 
vond  the  seas,  or  under  any  other  poses  of  this  act,  be  substituted  in  the 
legal  disabiliW,  the  guardian,  trustee,  place  of  such  patron,  owner,  or  person 
committee  of  the  estate,  husband,  or  so  interested."] 
attorney  respectively,  or,  in  default 


land  instead  of  rent-cbarge,  whereby  the  chane  iuod  the  hods 
referred  to  in  such  agreenaent  shall  be  altered  shall  be  taken  to 
annul  the  execution  of  such  agreement  for  giving  landi  and  nj 
consent  which  may  have  been  necessary  thereunto. 

Wko  iBftf  [[By  s.  6  &  7  Will.  4,  c.  71,  only  tenants  in  fee  or  in  tail  were 

SS5E****"  empowered  to  merge  rent-charge ;  but  this  power  was  extended 
by  1  &  2  Vict.  c.  64,  and  2  &  3  Vict.  c.  62,  to  all  persons  having 
powers  of  appointment  over  the  fee  simple  of  tithes  or  rent- 
charge,  and  to  cases  where  tithes  (or  rent-charge  in  Ken  of 
tithes),  and  the  lands  out  of  which  they  are  payable,  are  hfth 
settled  to  the  same  usesy  when  anybody  in  possession  of  an  estate 
for  life  in  tithes^  may  merge  {g) :  and  also  to  the  owners  of 
glebes  in  certain  cases  specified  below,  in  s.  6  of  2  &  S  Vict. 
c.  62. 
1  &  2  Vict.  LThe  1  &  2  Vict  c.  64^  enacts,  that  whereas^  by  the  6  &  7 
c.  64.      will.  4,  c.  71,  s.  71  (A),  it  was  provided, 

[*'  That  it  should  be  lawful  for  any  person  seised  in  possessias  of 
an  estate  in  fee  simple  or  fee  tail  of  any  tithes,  or  rent-chaige  io 
lieu  of  tithes,  by  any  deed  or  declaration  under  his  hand  and  sea), 
to  be  made  m  such  form  as  the  Tithe  Commraskmers  for  England 
and  Wales  should  approve,  and  to  be  confirmed  under  their  soil,  te 
release,  assign,  or  otherwise  dispose  of  the  same  so  that  the  w» 
might  be  absohitely  merged  and  extinguished  in  the  fireehold  aod 
inheritance  of  the  lands  on  which  the  same  should  have  becB 
charged.     And  whereas  it  is  expedient  that  the  aforesaid  provisioo 
should  be  extended  in  manner  hereinafter  mentioned :  be  it  thefefoie 
Persons  hav-   enacted,  that  from  and  after  the  passing  of  this  act  it  shall  be  Iswfbl 
o"V***  ?n^*'^  ^^  ^"y  person  or  persons  who  shall,  either  alone  or  together,  be 
meot  over      seiscd  of  or  havc  the  power  of  acquiring  or  disposing  of  the  ftr 
nierge™heiii     siw'pl®  i'*  posscssion  of  any  tithes,  or  rent  charge  in  lieu  of  tithes,  br 
in  the  land,     any  deed  or  declaration  under  his  or  their  hand  and  seal  or  han^ 
and  seals,  to  be  made  in  such  form  as  the  Tithe  Commissioners  fir 
England  and  WaJ\es  shall  approve,  and  to  be  confirmed  under  tfaeit 
seal,  to  convey,  appoint,  or  otherwise  dispose  of  the  same,  so  ^ 
the  same  may  be  absolutely  merged  and  extinguished  in  the  freebold 
and  inheritance  of  the  lands  out  of  or  on  whidi  the  same  shall  have 
been  issuing  or  charged  ;  and  every  such  deed  or  declaration  s 
aforesaid  shall  be  valid  and  effectual  for  the  purpose  aforessuli 
although  the  same  may  not  be  executed  or  madfe  in  the  nanner 
or  with  the  formalities  or  requisites  which  if  this  act  had  not  hees 
passed  would  have  been  essential  to  the  validity  of  stay  instrameD^ 
by  which  such  person  or  persons  could  have  acquired  or  disposed  of 
the  fee  nmple  m-  possession  of  such  titiies,.  or  renl>>oharge  in  lieu  (J 
tithes  iiy 
Wher«  tithes       [Sect.  3.   **That  in   all  cases  where  tithes,  or  rent-charge  n 
^harnd  *******  ^^®"  ^^  tithcs,  and  the  lands  out  of  which  the  same  are  payable,  are 
therewith       both  settled  to  the  same  uses,  it  shall  be  lawful  for  any  person  is 

(g)  [  Vide  suprof  a.  xi.  of  this  chap-  daFRtioo  au^Knised.  by  tfa»  act  for  the 

terj  meiging  of  tithes  ahaU  fafrcfavgeal^ 

'A)  [See  a.  xi.  of  this  chapter.]:  with  any.  Btamp-dnty."] 
,0  [Sect.  2.  "That  no  deed  or  de- 
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charge  Id  lieu  o{  tkheu,  by  any  deed  or  declaration  under  his  hand  '--^ — 

and  seal^  to  be  made  in  such  rorm  as  the  said  commissioners  shall  ^[^y|^  ^® 
approve,  and  to  be  confirmed  under  their  seal,  to  release,  assign,  t^eiMMtfor 
or  oUierwise  dispose  of  such  tithes  or  rent-charge,  so  that  the  same  {£  ■^•Slt 
may  be  absolutely  merged  and  extinguished  in  the  freehold  and  in  ite  lud. 
inheritance  of  the  lands  out  of  which  such  tithes  shall  have  been 
issuing,  or  on  which  such  rent-charse  shall  have  been  charged.** 
["  Sect.  4.  And  whereas  doubts  have  been  entertained  whether,  Tithei  nay 
*  according  to  the  true  construction  of  the  said  act,  any  tithes,  or  Jj  "^^J**  ^ 
rent-charge  in  lieu  of  tithe,  can  be  merged  in  lands  of  copvhold  unjk^ 
tenure,  and  it  is  expedient  that  such  doul^  should  be  removed ;  be 
it  therefore  declared  and  enacted,  that  the  provisions  in  the  said  act 
and  this  act  contained  as  to  the  merger  of  any  tithe,  or  rent-charge 
in  lieu  of  tithe,  shall  be  deemed  and  taken  to  extend  to  all  lands, 
bein^  copyhold  of  inheritance  or  copyhold  for  lives,  or  of  any  other 
tenure  whatsoever  {ky* 

[[Afiirdier  ptorisioii  on  the  «iibjeot  is  made  by2&3  Vict  2&3Vict. 
e.  ^9  «8  to  the  Talaatioii  of  tithei  merged  m  eopyhold  land;      c.  62. 
9eet.  7  enacts — 

£•*  That  in  every   case  of  merger  of  tithes  or   rent-charge  ptoT{»ionfor 
issuing  out  of  land  of  copyhold  tenure,  and  subject  to  arbitrary  Jjjjjf*^]!* 
fine,  It  shall  be  lawful  for  the  said  commissioners^  on  the  appli-  thhet  and 
cation  of  the  owner  of  such  land,  to  ascertain,  by  such  ways  and  J"i"*i^/|JJ* 
means  as  they  shall  think  fit,  the  annual  value  of  the  tithes  or  rent-  tnry  sdm 
charge  so  merged  or  intended  to  be  merged ;  and  the  said  com-  merger'in' 
missioners  shall  in  such  case  cause  to  be  indorsed  on  the  deed,  f^E^^'^i^'' 
declaration,  or  other  instrument  effecting  such  merger,  a  certificate  c04,  §.4.  * 
under  their  hands  and  seal,  setting  forth  such  annual  value  so  ascer- 
tained ;  and  in  every  case  of  future  assessment  of  fine  on  the  lands 
which  before  such  merger  were  subject  to  such  tithes  or  rent-charge, 
the  parties  entitled  to  such  fine  shall  assess  the  same  as  if  such  lands 
were  subject  to  the  tithes  or  rent-charge  of  which  the  annual  value 
shall  be  so  endorsed  ;  and  the  production  of  such  deed,  declaration, 
or  instrument  of  merger,  or  of  a  duplicate  thereof,  with  such  certifi- 
cate endorsed,  or  of  an  office  copy  of  such  deed,  declaration,  or  in- 
strument and  certificate  endorsed  thereon,  shall  be  sufficient  evidence 
of  the  annual  value  of  such  tithes  or  rent-charge." 

[[This  act  also  aUowa  the  tkhee  and  rent-charge  of  glebe  lands 
to  be  nerged  :-— 

[Sect.  6  enacts,  **  that  the  provisions  of  the  said  acts  and  this  act  Tiihe  and 
for  merger  or  extinguishment  of  tithes  or  rent-charge  instead  of  JJei^m"?  be' 
tithes  in  the  lands  out  of  which  auoh  tithes  shall  have  been  issuing,  m«rg«d. 
or  whereon  such  rent-charge  shall  be  fixed,  do  and  shall  extend  to 
glebe  or  other  land,  in  all  cases  w%ere  the  same  and  tihe  tithes  or 
rent-charge  thereof  shall  belong  to  the  same  person  in  virtue  of  his 
benefice,  or  of  any  dignity,  office,  or  appointment  held  by  him. 

(k)  Sect.  5.  ''That  in  the  construe-  soever  the  same  words  would  have 

Hon  and  for  the  purposes  of  this  act  meant  and  included  if  the  enactment 

the  several  words  "  person,"  ''lands/'  hereinbefore  made  had  been  contained 

and  ''tithes,*'  shall  respectivelv  mean  in  ihe  said  redted  sot  instead  «f  this 

and  include  whomsoever  ana  what-  act."} 
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• «  &  3  Vici.        [[This  act  extends  the  provisions  contained  in  ss.  29, 62,  of 
— ^^— : —  6  &  7  Will.  4,  c.  71,  mentioned  above,  as  follows : 

f&VwS\%       t**  Sect.  19.  That  so  much  of  the  said  first-recited  act  as  enables 
c7i,n.»joi!  suiy  land-owner,  either  by  parochial  agreement  or  individually,  to 
Umf  in  Uen     ^^^  ^^^^  instead  of  tithes  or  rent-charge  at  any  time  before  the  cod- 
or  tithe*.        Brmation  of  any  instrument  of  apportionment,  shall  be  and  the  same 
is  hereby  extended,  and  the  powers  and  provisions  for  that  purpose 
may  be  exercised  in  every  such  case  at  any  time,  as  well  after  as 
bemre  such  confirmation  of  the  apportionment  as  aforesaid,  duriogi 
the  continuance  of  the  commission  constituted  and  with  the  consent 
of  the  commissioners  appointed  and  acting  under  the  said  first- 
recited  act. 
Lands  taken        ["  Sect.  20.  That  in  any  case  where  any  land  shall  have  heen  or 
tfcaf  uthcl"     shall  hereafter  be  taken  by  any  ecclesiastical  tithe-owner  under  aoj 
*^^°d"rij  h     ^'^eement  for  the  commutation  of  any  tithes,  or  for  giving  land 
to%est  abso!'  instead  of  any  rent-charse,  under  the  recited  acts,  or  any  of  tbeio. 
them^ '°         or  this  act,  such  land  shall,  upon  the  confirmation  of  such  agreement, 
vest  absolutely  in  such  tithe-owner  and  his  successors,  free  from  all 
claims  of  any  person  or  body  corporate,  and  without  being  thereafter 
subject  to  any  question  as  to  any  right,  title,  or  claim  thereto,  or  is 
any  manner  affecting  the  same  ;  and  the  commissioners  shall  cause 
to  be  inserted  in  or  endorsed  upon  every  such  agreement  the  amoust 
of  the  rent-charge  instead  of  which  such  land  was  given,  and  tbe 
lands  upon  which  the  same  was  chargeable ;  and  every  person  who, 
if  this  act  had  not  been  made,  would  have  been  entitled  to  recorer 
any  such  land  given  instead  of  rent-charge,  or  any  rents  or  profits 
issuing  out  of  such  land,  shall  be  entitled  to  recover  against  the  part^ 
or  parties  giving  such  land  instead  of  tithes  or  rent-charge,  his,h^. 
or  their  heirs,  executors,  or  administrators,  by  way  of  damages,  in 
an  action  on  the  case,  such  compensation  as  he  or  she  may  be  entitled 
to  for  any  loss  thereby  sustained ;  and  such  damages,  and  all  costs 
and  expenses  awarded  to  the  plaintiff  in  such  action  shall  forthwith 
attach  upon  and  be  payable  out  of  the  lands  exonerated  by  sucb 
agreement. 
Corporaiiottt,      [**  Sect.  21.  That  all  agreements  and  other  assurances  which  sbill 
fSSUI'i"^    be  made  for  the  purpose  of  effecting  the  taking  of  land  instead  of 
chariubie       reut-chargc  under  the  provisions  of  the  said  recited  acts,  or  any  of 
^'eyliandi.  them,  or  this  act,  shall  be  valid  and  effectual  for  the  purpose  of 
vesting  an  estate  of  inheritance  as  to  such  lands  in  such  ecclesiastical 
tithe-owner  and  his  successors,  notwithstanding  the  same  be  made 
by  any  corporation  sole  or  aggregate,  or  any  trustees  or  feoffees  fot 
charitable  purposes,  otherwise  restrained  from  or  incapable  of  makiog 
any  such  valid  conveyance  or  assurance." 

[[XIV.  Mode  of  Recovering  Rent-Cfiarge. 

6&7WilL      [[The  powers  given  for  the  recovery  of  the  rent-cbai^ge  by 
4,  c.  71.    6  &  7  W.  4,  c.  71,  are  as  follows. 

When  ReDt.  [Sect.  81.  ^*  That  in  case  the  said  rent-charge  shall  at  any  tinK 

^ISil  *••  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next  after 

dava  aHer  any  half-yearly  day  of  payment,  it  shall  be  lawful  for  the  person 

^ay7<?pay.  entitled  to  the  same,  after  having  given  or  lefl  ten  days'  notice  ia 
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vrriting  at  the  usual  or  last  known  residence  of  the  tenant  in  pos*  «ft7WiU.4, 
session,  to  distrain  upon  the  lands  liahle  to  the  payment  thereof,  — ^ — '• — . 
or  on  any  part  thereof,  for  all  arrears  of  the  said  rent- charge,  and  «»«»»•  ^^ 
to  dispose  of  the  distress  when  taken,  and  otherwise  to  act  and  Sc71her«fo' 
demean  himself  in  relation  thereto,  as  any  landlord  may  for  arrears  n»ydi»««Ui. 
of  rent  reserved  on  a  common  lease  for  years  ;  provided  that  not 
more  than  two  years'  arrears  shall  at  any  time  be  recoverable  by 
distress." 

"  It  is  probable  that  some  nice  questions  as  to  priority  of  prforityor 
right  to  the  goods  distrained,  and  the  extent  of  the  power  of  rtthttoOood& 
distress,  will  arise  under  this  section  (/).     By  the  stat.  8  Ann. 
c.  14y  s.  1,  the  landlord  is  entitled  to  be  paid  one  year's  rent 
actually  due  at  the  time  of  the  execution,  before  the  goods  are 
applied  to  the  purposes  of  the  execution.     By  6  Geo.  4,  c.  16, 
s.  74,  no  distress  for  rent  levied  after  an  act  of  bankruptcy, 
whether  before  or  after  the  fiat,  will  be  available  for  more  than 
one  year's  rent,  accrued  prior  to  the  date  of  the  fiat,  but  the 
landlord  may  come  in  as  a  creditor  for  the  residue.     Under 
a  sequestration  firom  equity,  the  landlord  is  entitled  to  be  paid 
arrears  of  rent  (m).     Perhaps  it  is  not  clear  that  the  owner  of 
the  rent-charge  will  be  entitled  to  avail  himself  of  the  above 
statutes ;  at  any  rate,  it  should  seem  that  he  can  only  do  so 
for  one  year's  arrears. 

**  At  common  law,  distresses  taken  for  rent  in  arrear  were  Dutrenei 
not  saleable,  but  could  only  be  kept  as  a  pledge  for  the  rent.  {^*|^°'"*^'* 
By  the  stat  2  Will,  and  Mary,  c.  5,  goods  and  chattels  dis- 
trained for  rent  due  under  a  contract,  may  be  kept  and  sold  in 
the  manner  pointed  out  by  that  act.'  It  was  not  until  the 
11  Geo.  S,  c.  19,  s.  8,  that  landlords  had  power  to  distrain  corn, 
grain,  or  other  produce  growing  on  the  land  demised.  The 
grantee  of  a  rent-charge  was  empowered  by  deed  *  to  detain, 
manage,  sell,  and  dispose  of  distresses  in  the  same  manner  in 
all  respects  as  distresses  for  rents  reserved  upon  leases  for 
years,  and  as  if  the  annuity  was  a  rent  reserved  upon  a  lease 
for  years ;'  and  it  was  held  that  these  words  were  fully  satisfied 
by  holding  them  to  grant  the  powers  which  were  given  to  land- 
lords under  the  stat.  2  W.  &  M.  c.  5,  without  extending  them 
to  the  new  subjects  of  distress  first  granted  by  the  statute 
1 1  Geo.  S,  c.  19.  The  court  held  that  such  a  power  ought  to  be 
construed  strictly,  especially  in  a  case  seeking  to  bring  within 
it  the  growing  crops  of  a  person  who  was  a  stranger  to  the 
deed(n). 

''  The  following  case  may  probably  have  some  application  to 
cases  which  may  arise  under  the  new  act.  An  inclosure  act 
provided  *  that  there  shall  be  issuing  and  payable  firom  time  to 

(/)  rrhe   following   remarks  are  (m)  [Dixonv.  iS;ftiM,lSwanBt.457.] 

taken  irom  a  valuable  note  to  clause  (r)  MUUr  v.  Green,  8  Bing.  107; 

81,  in  Mr.  Shelford's  elaborate  work  2  Cr.  &  J.  142 ;   1  Moore  &  S.  199 ; 

on   the   Tithe  Commutation   Acts,  2  Tyrw.  1. 
p.  267.--£i>.] 
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DiitrM  for  time  to  the  impropriators  and  the  vicar,  according  to  'im 
«c«tiy"ili!°  rights  and  interests  therein,  and  of  the  several  estates  of  the 
ciowd  Land.  Jand  owners,  in  the  parish,  such  yearly  corn  rents  or  sums  as 
therein  mentioned,  and  declared  that  we  rent  should  be  pay- 
able by  the  persons  who  should  be  in  possession  or  occupatioQ 
of  the  lands  or  estates  out  of  which  the  same  should  be  issuing;" 
it  then  specified  the  time  and  place  of  payment,  and  enac^ 
*  that  the  several  corn  rents  and  sums  of  money  should  be  in 
lieu  of  and  in  satisfaction  for  all  tithes.'  By  a  subsequent 
clause,  the  impropriators  were  to  have  the  same  powers  and 
remedies  for  recovering  the  yearly  rent^  when  the  same  wu  in 
arrear,  as  were  by  law  given  for  the  recovery  of  rent  service, 
or  other  rent  in  arrear.  Part  of  the  inclosed  lands  was  uncul- 
tivated and  untenanted  for  some  years,  during  which  time  the 
owner  lived  on  another  estate ;  he  afterwards  demised  them  to 
a  tenant  who  entered  and  occupied.  A  distress  was  taken  foi 
the  corn  rents,  and  payment  was  refused,  on  the  ground  that 
during  the  period  when  the  rents  respectively  became  due,  the 
land  was  not  liable  to  the  payment  of  corn  rents,  because  no 
crop  was  reared  upon  it,  and  the  owner  had  not  anv  beneficial 
enjoyment  of  it.  It  was  said  by  Bayley,  J. :  '  The  partia 
may  be  considered  in  the  same  situation  as  if  the  tithe  owner 
had  granted  a  lease  of  the  tithes  at  an  annual  rent.  In  that 
case  it  is  quite  clear  that  it  would  be  no  answer  to  an  action 
for  the  rent,  that  no  tithe  in  kind  was  produced,  or  that  the 
land  was  unoccupied*  Here  the  rent  is  a  substitute  for  dtbes, 
not  merely  de  anno  in  annum^  but  for  even  It  does  not  tbeie- 
fore  follow  that  because  no  tithe  in  kind  was  produced,  that  no 
money  rent  is  payable*  It  is  said  that  this  may  operate  ss 
a  hardship  in  particular  cases  where  preceding  tenants  hate 
omitted  to  pay  the  rent :  perhaps  the  tithe  owner  might  not 
have  any  remedy  by  distress  against  an  occupier  not  coming  j& 
under  the  party  indebted;  here,  however,  the  plaintiff  in 
replevin  came  in  under  the  landlord  during  whose  occupauofi 
the  arrears  of  rent  accrued.  During  that  time  the  landlord 
had  the  legal  occupation,  for  he  might  have  maintained  trespass 
or  ejectment  against  a  wrong»doer«  I  think,  thereforCi  thai 
even  if  the  rent  were  payable  only  by  a  person  in  possession. 
that,  under  the  circumstances  of  the  case,  he  must  be  con- 
sidered to  have  been  in  possession  during  the  time  that  there 
was  no  tenant.  But  my  opinion  proceeds  principally  on  the 
ground,  that  by  the  act  of  parliament  the  corn-rent  is  iB»i^ 
a  perpetual  charge  or  burden  on  the  estate.*  And  it  was  b^ 
that  the  distress  was  legal  (o)." 
Wben  Rent-  [Sect.  82.  "  That  in  case  the  said  rent-charge  shall  be  in  arrear 
mlffor  40*  *"^  unpaid  for  the  space  of  forty  days  next  after  an^  half-yearly 
dayiafur      day  of  payment,  and  there  shall  be  no  sufficient  distress  on  the 

(o)  [Ntwling  V.  Fearu,  1  B.  &  C.  437 ;  2  Dowl.  fr  R.  607 ;   3  E.  &  Y- 
1094 ;  Gw.  2067.] 
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preiBifles  liable  to  the  payment  thereof,  it  fihall  be  lawful  for  any  •4erWflL4, 
judge  of  his  majesty's  courts  of  record  at  Westminster,  upon  affi-  — ^-^ — 
davit  of  the  facts,  to  order  a  writ  to  be  issued-,  directed  to  the  sheriff  dayi^o'pay. 
of  the  county  in  which  the  lands  charseable  with  the  rent-chanre  "^'»  aod  no 
are  situated,  requmng  the  said  sheriff  to  summon  a  jury  to  assess  treuoD  ihe 
the  arrears  of  rent-charge  remaining  unpaid,  and  to  return  the  in-  JJ^J^Jj^J;  j^ 
quisition  thereupon  taken  to  some  one  of  his  majesty's  courts  of  loed,  direei- 
law  at  Westminster,  on  a  day  therein  to  be  named,  either  in  term  ISSi^o'nj^ry 
time  or  vacation :  a  copy  of  which  writ,  and  notice  of  the  time  and  to  astess  Ar. 

{>lace  of  executing  the  same,  shall  be  given  to  the  owner  of  the  '**'** 
and,  or  left  at  his  last  known  place  of  abode,  or  with  his  known 
agent,  ten  days  previous  to  the  execution  thereof,  and  the  sheriff  is 
hereby  required  to  execute  such  writ  according  to  the  exigency 
thereof;  and  the  costs  of  such  inquisition  shall  be  taxed  by  the 
proper  officer  of  the  court :  and  thereupon  the  owner  of  the  rent- 
charge  may  sue  out  a  writ  of  habere  facias  possessionem,  directed 
to  the  sheriff,  commanding  him  to  cause  the  owner  of  the  rent- 
charge  to  have  possession  of  the  lands  chargeable  therewith  until 
the  arrears  of  rent-charge  found  to  be  due,  and  the  said  costs,  and 
also  the  costs  of  such  writ  and  of  executing  the  same,  and  of  culti- 
vating and  keeping  possession  of  the  lands,  shall  be  fully  satisfied : 
provided  always,  that  not  more  than  two  years'  arrears  over  and 
above  the  time  of  such  possession  shall  be  at  any  time  recoverable." 

[[It  has  been  held  that  the  injury  sustained  by  a  tithe  owner 
in  consequence  of  land  being  rendered  incapable  of  producing 
titbei  is  not  such  a  wrongful  act  in  law  as  will  entitle  a  tithe 
owner  to  maintain  an  action  for  damages  (p). 

[Sect.  83.  **  That  it  shall  be  lawful  for  the  court  out  of  which  Aeconnt  bow 
such  writ  shall  have  issued,  or  any  judge  at  chambers,  to  order  the  Sered.""" 
owner  of  the  rent-charge  who  shall  be  in  possession  by  virtue  of 
such  writ  from  time  to  time  to  render  an  account  of  the  rents  and 
produce  of  the  lands,  and  of  the  receipts  and  payments  in  respect 
of  the  same,  and  to  pay  over  the  surplus  (if  any)  to  the  person  for 
the  time  being  entitled  thereunto,  ailer  satisfaction  of  such  arrears 
of  rent-charge  and  all  costs  and  expences  as  aforesaid,  and  there- 
upon to  order  a  writ  of  supersedeas  to  issue  to  the  said  writ  of 
habere  facias  possessionem,  and  also  by  rule  or  order  of  such  court 
or  judge  from  time  to  time  to  give  such  such  summary  relief  to  the 
parties  as  to  the  said  court  or  judge  shall  seem  fit." 

[Sect.  85.  «  That  whenever  any  rent-charge  payable  under  the  Powen  of 
provisions  of  this  act  shall  be  in  arrear,  notwithstanding  any  appor-  eJJ1?"o'«. 
tionment  which  may  have  been  made  of  any  such  rent-charge,  tend  to  all 
every  part  of  the  land  situate  in  the  parish  in  which  such  rent-  t^'parilH^ 
charge  shall  so  be  in  arrear,  and  which  shall  be  occupied  by  the  copied  by  tbe 
same  person  who  shall  be  the  occupier  of  the  lands  on  which  such  SeT^e  ume' 
Tent-charse  so  in  arrear  shall  have  been  charged,  whether  such  ^iJ!^^^*^ 
land  shaU  be  occupied  by  the  person  occupying  the  same  as  the     ^     ** 
owner  thereof,  or  as  tenant  thereofi  holding  under  the  same  land- 
lord under  whom  he  occupies  the  land  on  which  such  rent-charge 
so  in  arrear  shall  have  been  charged,  shall  be  liable  to  be  distrained 

(p)  IRex  V.  Cmmitsionen  qf  New  Ret/all,  4  M.  &  R.  647 ;  9  B.  &  C. 
833.] 
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o&  7  Will. 4,  upon  or  entered  upon  as  aforesaid  for  the  purpose  of  9ati8fyins my 
'^^''  arrears  of  such  rent-charge,  whether  chargeable  on  the  lands  on 
which  such  distress  is  taken  or  such  entry  made,  or  upon  akiy  other 
part  of  the  lands  so  occupied  or  holden  :  provided  always,  that  do 
land  shall  be  liable  to  be  distrained  or  entered  upon  for  the  purpose 
of  satisfying  any  such  rent-charge  charged  upon  lands  which  shall 
have  been  washed  away  by  the  sea,  or  otherwise  destroyed  by  any 
natural  casualty." 

Qoakcn.  [^Quakcrs*  goods^  it  will  be  seen,  may  be  distrained  off^ 

premises  and  sold  without  being  impounded. 

Recovery  [Sect.  84.  "  That  in  all  cases  in  which  it  shall  be  necesMiy  to 

or  Rent-  msike  any  distress  under  this  act  in  respect  of  any  lands  in  the  pos- 
c  argei  from,  ggggj^j^  q£  ^^y  person  of  the  persuasion  of  the  people  called 
quakers,  the  same  may  be  made  upon  the  goods,  chattels,  or  effects 
of  such  person,  whether  on  the  premises  or  elsewhere,  but  never- 
theless to  the  same  amount  only,  and  with  the  same  consequences 
in  all  respects  as  if  made  on  the  premises ;  and  that  in  all  caaei  of 
distress  under  this  act  upon  persons  of  that  persuasion,  the  goods, 
chattels,  or  effects  which  ma;^  be  distrained  shall  be  sold  withor^ 
its  being  necessary  to  impound  or  keep  the  same :  provided  alwap. 
that  no  writ  under  the  provision  hereinbefore  contained  shall  be 
issued  for  assessing  or  recovering  any  rent-charge  payable  under 
this  act  in  respect  of  any  lands  in  the  possession  of  any  person  of 
the  persuasion  aforesaid,  unless  the  same  shall  be  in  arrear  and 
unpaid  for  the  space  of  forty  days  next  after  any  half-yearly  daj 
of  payment,  without  the  person  entitled  thereto  being  able  to  ^ 
goods,  chattels,  or  effects,  either  on  the  premises  or  elsewheit 
liable  to  be  distrained  as  aforesaid,  sufficient  to  satisfy  the  arrears 
to  which  such  lands  are  liable,  together  with  the  reasonable  coss 
of  such  distress." 

[[Where  a  tenant  at  rack-rent,  at  the  time  when  the  com- 
mutation was  effected,  has  dissented  from  paying  the  rent- 
charge,  the  landlord  is  empowered  to  take  the  tithes,  it  being 
enacted  by 
If  Tenant  or       [Sect.  79.  **  That  any  tenant  or  occupier  who  at  the  time  of 
Rack-rent      ^^^  Commutation  shall  occupy  at  rack-rent  any  lands  of  which  tlie 
diBMnt  from    tithes  shall  be  so  commuted  may,  within  one  calendar  month  next 
Iiei!r4ham,  ^^^^  ^^^  Confirmation  of  the  apportionment  by  the  commissiooeis, 
the  Landlord  signify,  by  Writing  under  his  hand  given  to  or  lef^  at  the  usual  resi- 
Tiihei^dariog  dcucc  of  his  landlord  or  his  agent,  his  dissent  from  being  bound  to 
the  Tenancy,  pay  any  rent-charge  apportioned  and  charged  on  t;he  said  kndsas 
aforesaid ;  and  in  that  case  such  landlord  shall  be  entitled,  froD 
the  time  when  the  said  apportionment  shall  take  effect,  and  durii^ 
the  tenancy  or  occupation  of  such  tenant  or  occupier,  to  stand,  ^ 
to  the  perception  and  collection  of  tithes  or  receipt  of  any  con- 
position  instead  thereof,  in  the  place  of  the  owner  of  the  tithes  so 
commuted,  and  to  have  all  the  powers  and  remedies  for  enfordog 
render  and  payment  of  such  tithes  or  composition  which  the  tithe 
owner  would  have  had  if  the  commutation  had  not  taken  place." 

[[Though  it  is  probable  that  very  few  if  any  cases  will  M 
under  this  exception,  it  becomes  necessary  to  preserve  io  this 
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chapter  so  much  of  the  old  law  on  tithes  as  relates  to  their 
'*  perception  and  collection/'  and  to  the  "  powers  and  reme- 
dies''  of  the  tithe  owner^  in  whose  place  the  landlord  is  by 
this  section  to  stand. 
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1 .  Incumbent  compelled  to  Demand. 

That  tithes  may  not  be  lost  to  the  successors^  it  is  enjoined 
by  a  constitution  of  Archbishop  Winchelsea  that  the  rectors 
and  vicars  of  churchesi  who,  respecting  the  fear  or  favour  of 
men  more  than  the  fear  of  God,  shall  not  demand  their  tithes 
with  effect,  shall  be  suspended  until  they  pay  half  a  mark  of 
silver  to  the  archdeacon  for  their  disobedience  (7). 


2.  Who  to  he  Sued. 

The  general  rule  is,  that  the  owner  of  the  nine  parts  is 
to  be  sued  for  the  tenth.  But  this  rule  admits  of  divers  excep- 
tions: As, 

First,  If  a  parishioner  let  his  ground  or  herbage,  it  is  said 
that  the  parson  may  sue  either  the  owner  of  the  ground  or  the 
owner  of  the  cattle,  at  his  election,  for  the  tithe,  if  the  custom 
be  not  against  it  (r). 

But  in  Uie  ease  of  Fisher  v.   Lemen,  where  cattle  were 
I  depastured  occasionally  in  another  man's  ground,  it  was  agreed 
by  the  whole  court  of  exchequer  that  the  owner  of  the  *^^> 
I  and  not  the  owner  of  the  cattle,  was  to  pay  the  tithes.     And 
'Baron  Page  said,  that  as  to  what  had  been  said,  that  the 
(demand  might  be  either  against  occupier  or  agister,  that  could 
Hot  be ;  for  the  same  duty  could  not  arise  in  two  different  per- 
(sons  at  the  same  time  («).  .  ,      , 

I    So,  if  hay  be  put  in  ricks  on  the  ground,  and  after  sold,  tne 

(g)  Lind.  191.  (r)  God.  413.  (s)  Vincr,  Dismes,  L.  a- 
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buyer  cannot  be  sued  for  the  tithe,  but  the  seller  may,  in  case 
the  tithe  thereof  was  not  paid  before  (t). 

But  if  one  sells  underwood  standings  or  com  or  grass  on  the 
ground,  the  buyer^  and  not  the  seller,  shall  pay  the  tithe  (b). 

But  if  any  part  thereof  be  cut  before  the  sale,  the  seller  vmi 
answer  the  tithe  thereof  (a:). 

So  where  one  sells  sheep,  whereof  the  parson  is  to  have  2 
rate-titlie,  the  seller,  and  not  the  buyer,  must  pay  the  tithe  for 
them  (y). 

So  if  one  that  is  owner  of  a  coppice  of  wood,  do  cut  it  doci 
and  sell  it  all  together,  in  this  case  the  seller,  and  not  the  buyer, 
must  answer  for  the  tithes  (z). 

If  cattle  or  other  goods  tithable  be  pawned  or  pledged,  it  i^ 
said,  that  he  to  whom  they  are  pledged  must  pay  tithe  c^ 
them  (a). 

But  if  a  man  deliver  cattle  or  goods  to  one  to  be  re-deliv«re. 
to  him,  he  himself,  and  not  the  person  to  whom  they  are  dt-^ 
vered,  must  pay  tithe  for  them  (J). 

If  a  parishioner  die  before  he  pay  his  tithes,  his  executor,!^ 
he  hath  assets,  must  pay  them  (c). 


3.  To  whom  to  be  paid  where  the  Parish  is  not  kwm* 

By  the  2  &  3  Edw.6,  c.  13,  "  Every  person  who  shall  b? 
any  beasts  or  other  cattle  tithable,  going  feeding  or  depestum: 
in  any  waste  or  common  ground,  whereof  the  parish  is  note? 
tainly  known,  shall  pay  tithes  for  the  increase  of  the  saidd^ 
so  going  in  the  said  waste  or  common,  to  the  parson,  vkf 
proprietor,  portionary,  owner,  or  other  their  farmers  or  te 
ties,  of  the  parish,  hamlet,  town,  or  other  place,  where  the  ot& 
of  the  said  cattle  inhabiteth  or  dwelleth." 


4.  Anciently  recoverable  in  the  County  Court 

In  the  Saxon  times,  tithes  were  recoverable  in  the  cost" 
court,  where  the  bishop  or  his  deputy,  and  the  sheriff,  diJ^ 
as  co-ordinate  judges,  there  being  at  that  time  no  sep^"- 
court  of  ordinary  ecclesiastical  jurisdiction  (rf). 

5.  Recoverable  in  the  Spiritual  Courts  by  the  Canon  U^ 

and  by  divers  Statutes, 

By  a  constitution  of  Archbishop  Winchelsea^  "  Forasiss^' 
as  many  are  found,  who  are  not  willing  freely  to  f^y  ^ 
tithes,  we  do  ordain,  that  the  parishioners  be  admonish' 
once,  twice,  and  thrice  to  pay  their  tithes  to  God  andt^ 


;0  God.  412.  O)  Boh.  158.  (6)  Boh.  159. 

;«)  Bob.  158.  {g)  Boh.  159.  (c)  Ibid. 

[je)  Boh.  159.  (a)  Ibid.  (d)  2  lost.  6& 
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church.  And  if  they  do  not  amend,  they  shall  first  be  sus- 
pended from  the  entrance  to  the  churchi  and  so  at  last  be 
compelled  to  pay  their  tithes  by  censures  ecclesiasticali  if  it 
shall  be  necessary.  And  if  they  shall  desire  a  relaxation  or 
absolution  of  the  said  suspension,  they  shall  be  remitted  to 
the  ordinary  of  the  place  to  be  absolved  and  punished  in  due 
manner  (e). 

By  the  statute  of  Circunupecti  agatis,  13  Edw.  1,  stat.  4,  cil^^^i^h 
''  The  king  to  his  judges,  sendeth  greeting :  Use  yourselves  agatu. 
circumspectly  in  all  matters  concerning  the  clergy,  not  punish- 
ing them  if  they  hold  plea  in  Court  Christian,  in  the  case  where 
a  person  doth  demand  of  his  parishioners  oblation  or  tithes 
due  and  accustomed ;  in  which  case,  the  spiritual  judge  shall 
have  power  to  take  knowledge,  notwithstanding  the  king's 
prohibition/' 

Due  and  accustomed*'] — Debitas  vel  comuetas :  By  this  act, 
Lord  Coke  says,  modus  dectmandi  and  real  composition  are 
establiskedf  (perhaps  he  had  better  have  said  distinguished,  for 
both  of  them  were  established  long  enough  before  this  act),  for 
hereby  tithes  are  divided  into  two  parts,  viz,  tithes  due,  which 
is  the  tenth  part;  and  tithes  accustomed,  which  is  a  duty  per- 
sonal due  by  custom  and  usage  to  the  parson  in  satisfaction  of 
tithes,  as  a  yearly  sum  of  money  or  other  duty ;  and  these  are 
here  called  tithes  accustomed,  and  for  this  modus  decimandi 
the  parson  may  sue  in  Court  Christian,  and  is  warranted  by  this 
act(/). 

By  die  statute  of  ArticuK  Cleri,  9  Edw.  S,  st.  1 ,  c.  1 , "  Whereas  statate  of  Ar^ 
laymen  do  purchase  prohibitions  generally  upon  tithes^  ob-  '^^^  ^'•^ 
ventions,  oblations,  mortuaries ;  the  king  doth  answer  to  this 
article,  that  in  tithes,  oblations,  obventions,  mortuaries,  (when 
they  are  propounded  under  these  names),  the  king  s  prohibition 
shall  hold  no  place,  although  for  the  long  withholding  of  the 
same,  the  money  may  be  esteemed  at  a  certain  sum.  But  if  a 
clerk,  or  a  religious  man,  do  sell  his  tithes  being  gathered  in 
his  barn,  or  otherwise,  to  any  man  for  money,  if  the  money  be 
demanded  before  a  spiritual  judge,  the  king's  prohibition  shall 
lie ;  for  by  the  sale,  the  spiritual  goods  are  made  temporal,  and 
the  tithes  turned  into  chattels." 

By  the  18  Edw.  3,  stat.  3,  c.  7,  "  Whereas  writs  of  scire  facias  ig  id^.  3, 
have  been  granted  to  warn  prelates,  religious,  and  other  clerks,  Bt.3,  o.7. 
to  answer  dismes  in  our  chancery,  and  to  show  if  they  have  any 
thing,  or  can  anything  say,  wherefore  such  dismes  ought  not  to 
be  restored  to  the  said  demandants,  and  to  answer  as  well  to 
us  as  to  the  party  such  dismes ;  such  writs  from  henceforth 
shall  not  be  granted,  and  the  process  hanging  up<Ni  such  writs 
shall  be  annulled  and  repealea,  and  the  parties  dismissed  from 
the  secidar  judges  of  suen  manner  of  pleas." 

(e)  IhA^,  191.  (/)  2  I&it.  400k 
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^fw',^'  ^^^^^^  ^^  justice  of  the  peace^  to  the  use  of  our  said  lord  the 
— '—^ —  king,  to  give  due  obedience  to  the  process,  proceedings,  decrees 
and  sentences  of  the  ecclesiastical  court  of  this  realm  wherein 
such  suit  or  matter  for  the  premises  shall  depend  or  be ;  and 
that  every  of  the  king's  said  counsellors^  or  two  justices  of  the 
peace,  whereof  the  one  to  be  of  the  quorum^  as  is  aforesaid, 
shall  have  power  to  take  and  record  such  recognixances  and 
obligations." 

Sect.  2.  "  Provided,  that  this  shall  not  extend  to  any  inha* 
bitant  of  the  city  of  London,  concerning  any  tithe  ofiering  or 
other  ecclesiastical  duty,  grown  and  due  to  be  paid  within  the 
said  city;  because  there  is  another  order  made  for  the  payment 
of  tithes  and  other  duties  within  the  said  city." 

Sect.  3.  **  Provided  also,  that  all  persons  being  parties  to 
any  such  suit,  may  have  their  lawful  action,  demand,  or  pro- 
secution, appeals,  prohibitions,  and  all  other  their  lawful  de- 
fences and  remedies  in  every  such  suit,  according  to  the  said 
ecclesiastical  laws,  and  laws  and  statutes  of  this  realm,  in  as 
ample  manner  as  they  might  have  had  if  this  act  had  not  been 
made." 

Shall  have  Power  to  attach."] — In  the  case  of  The  King  v. 
Sanchee,  H.,  9  Will.  3,  when  several  Quakers  had  been  com- 
mitted upon  this  statute,  it  was  alleged  that  the  jurisdiction  of 
the  spiritual  court  was  taken  away  by  the  act  of  parliament 
which  gives  the  parson  a  remedy  to  recover  such  tithes  by 
distress,  by  warrant  of  a  justice  of  the  peace.  But  by  the 
court,  the  said  act  seems  only  to  be  an  accumulative  remedy, 
and  not  to  repeal  the  former  act  of  the  S7  Hen.  8  (t). 
32  Hen.  8,  By  the  32  Hen.  8,  c.  7,  ss.  1,  2,  (which  was  also  made  upon 
c.  7.  occasion  of  the  dissolution  of  monasteries,  and  which  was 
chiefly  intended  to  enable  laymen,  that  by  the  dissolution  had 
estates  or  interests  in  parsonages,  or  vicarages  impropriate,  or 
otherwise  in  tithes,  to  sue  for  subtraction  of  tithes  in  the  eccle- 
siastical courts),  it  is  enacted  as  foUoweth :  **  Whereas  divers 
persons  inhabiting  in  sundry  countries  and  places  of  this  realm, 
not  regarding  their  duties  to  Almighty  God  and  to  the  king 
our  sovereign  lord,  but  in  few  years  past  more  contemptuously 
and  commonly  presuming  to  offend  and  infringe  the  good  and 
wholesome  laws  of  this  realm  and  gracious  commandments  of 
our  sovereign  lord,  than  in  times  past  hath  been  seen  or  known, 
have  not  letted  to  subtract  and  withdraw  the  lawful  and  accus- 
tomed tithes  of  com,  hay,  pasturages,  and  other  sort  of  tithes 
and  oblations,  commonly  due  to  the  owners,  proprietaries,  and 
possessors  of  the  parsonages,  vicarages,  and  other  ecclesias- 
tical places  within  this  realm:  being  the  more  encouraged 
thereto,  for  that  divers  of  the  king's  subjects,  being  lay  per- 
sons, having  parsonages,  vicarages,  and  tithes  to  thera,  and 

(0  Ld.  Raym.  323.    See  also  Rex  v.  Owen,  4  Bonr.  3005. 
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their  heirs,  or  to  the  heirs  of  their  bodies,  or  for  tieriu  of  life  3»Hen.8,o4^. 
or  years,  cannot  by  the  order  and  course  of  the  ecclesiastical 
laws  of  this  realm  sue  in  any  eooleaiastioal  oourt  for  the  wrong* 
ful  withholding  and  detaining  of  the  said  tithes  or  other  dutieSi 
nor  can  by  the  order  of  the  oommon  laws  of  this  realm  haye 
any  due  remedy  against  any  person,  his  heirs  pr  assigns,  that 
wrongftiUy  detaineth  or  withholdeth  the  same;  by  occasion 
whereof  much  controversy,  suit,  and  variance  is  like  to  eqsue 
among  the  king's  subjects,  to  the  great  damage  and  decay  of 
many  of  them,  if  convenient  and  speedy  remedy  be  not  pro* 
vided :  It  is  therefore  enacted,  that  all  persons  of  this  realm, 
of  what  estate,  degree,  or  condition  soeyer  they  be,  shall  fully, 
truly,  and  effectually  divide,  set  out^  yield  or  pay,  all  f^nd  sin- 
gular tithes  and  offerings  aforesaid,  according  to  the  lawfu) 
customs  and  usages  of  parishes  and  places,  whence  such  tithes 
or  duties  shall  arise  or  become  due ;  and  if  any  person,  of  his 
ungodly  and  perverse  will,  shall  detain  and  withhold  any  of 
the  said  tithes  or  offerings,  or  any  part  thereof,  then  the  per* 
son  or  persons,  being  ecclesiastical  or  lay,  having  cause  to 
demand  the  said  tithes  or  offerings,  being  thereby  wronged  or 
grieved,  shall  and  may  convent  the  person  so  ofifending  before 
the  ordinary,  his  commissary,  or  other  competent  minister  or 
lawful  judge  of  the  place  where  such  wrong  shall  be  done,  ac* 
cording  to  the  ecclesiastical  laws ;  and  in  every  such  cause  or 
matter  of  suit,  the  same  ordinary  or  other  judge,  having  the 
parties  or  their  lawful  procurators  before  hini,  shsdl  proqeed  to 
the  examination,  hearing,  and  determination  of  every  such  cause 
or  matter,  ordinarily  or  summarily,  according  to  the  course  and 
process  of  the  said  ecclesiastical  laws,  and  thereupon  give  sen- 
tence accordingly." 

Sect.  3.  **  And  if  any  of  the  parties  shall  appeal  from  the 
sentence,  order,  and  definitive  judgment  of  the  said  ordinary  or 
other  competent  judge  as  aforesaid,  then  the  same  judge  shall, 
upon  such  appellation  made,  adjudge  to  the  other  party  the 
reasonable  costs  of  his  suit  therein  before  expended ;  and  shall 
compel  the  same  party  appellant  to  satisfy  and  pay  the  same 
costs,  so  adjudged,  by  compulsory  process  and  censures  of  the 
said  laws  ecclesiastical ;  taking  surety  of  the  other  party  to 
whom  such  costs  shall  be  adjudged  and  paid,  to  restore  the 
same  costs  to  the  party  appellant,  if  afterwards  the  principal 
cause  of  that  suit  of  appeal  shall  be  adjudged  against  the  same 
party  to  whom  the  same  costs  shall  be  vieided :  And  so  every 
ordinary  or  other  competent  judge  ecclesiastical  shall  adjudge 
costs  to  the  other  party,  upon  every  appeal  to  be  made  in  any 
suit  or  cause  of  subtraction  or  detention  of  any  tithes  or  offer- 
ings, or  in  any  other  suit  to  be  made  concerning  the  duty  of 
such  tithes  or  offerings." 

Sect.  4«  ''  And  if  any  person,  after  such  sentence  definitive 
given  against  hiffli  shall  obstinately  and  wilfully  refuse  to  pay 
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32Hcn.8,c.7.  his  tithes  Or  duties^  or  such  sums  of  money  so  adjudged,  wherein 
he  shall  be  condemned  for  the  same,  it  shall  be  lawful  for  two 
justices  of  the  peace  for  the  same  shire,  whereof  one  to  be  of 
the  quorum,  upon  information,  certificate,  or  complaint  to  them 
made  in  writing  by  the  said  ecclesiastical  judge  that  gave  the 
same  sentence,  to  cause  the  same  party  so  reiiising  to  be  attached 
and  committed  to  the  next  gaol,  and  there  to  remun  without 
bail  or  mainprize,  till  he  shall  have  found  sufficient  sureties  to 
be  bound  by  recognizance  or  otherwise,  before  the  same  justices, 
to  the  use  of  our  lord  the  king,  to  perform  the  said  definitive 
sentence  and  judgment.'* 

Sect.  5.  ''  Provided,  that  no  person  shall  be  sued  or  other- 
wise compelled  to  pay  any  tithes,  for  any  manors,  lands,  tene- 
ments, or  other  hereditaments,  which  by  the  laws  or  statutes 
of  this  realm  are  discharged  or  not  chargeable  with  the  pa3nment 
of  any  such  tithes." 

Sect.  6.  "  Provided  also,  that  this  shall  not  in  any  wise 
bind  the  inhabitants  of  the  city  of  London,  and  suburbs  of  the 
same,  to  pay  their  tithes  and  ofierings  within  the  same  city 
and  suburbs,  otherwise  than  they  ought  to  have  done  before/ 
[[See  below.]] 

Sects.  7,  8.  ''  And  in  all  cases  where  any  person  shall  have 
any  estate  of  inheritance,  freehold,  term,  right,  or  interest  in 
any  parsonage,  vicarage,  portion,  pension,  tithes,  oblations,  or 
other  ecclesiastical  or  spiritual  profit,  which  shall  be  made 
temporal  or  admitted  to  be  in  temporal  hands  and  lay  uses  and 
pronts  by  the  laws  or  statutes  of  tiiis  realm,  shall  be  disseised, 
deforced,  wronged,  or  otherwise  kept  or  put  firom  their  lawful 
inheritance,  estate,  seisin,  possession,  occupation,  term,  right, 
or  interest  therein,  by  any  other  person  claiming  to  have  in- 
terest in  or  title  to  the  same,  the  person  so  disseised,  deforced, 
or  wrongfully  kept  or  put  out,  his  heirs,  his  wife,  and  such 
other  to  whom  such  injury  and  wrong  shall  be  done,  may  have 
their  remedy  in  the  king's  temporal  courts,  or  other  temporal 
courts,  as  the  case  shall  require,  for  the  recovery  or  obtaining 
of  the  same,  by  writs  original  of  prtBcipe  quod  reddat,  assise  <? 
novel  disseisin,  mort  d  ancestor,  quod  ei  deforceatj  writs  of 
dower  or  other  writs  original,  as  the  case  shall  require,  to  be 
devised  and  granted  in  the  king's  Court  of  Chancery,  in  like 
manner  and  form  as  they  might  have  had  for  lands,  tenements, 
or  other  hereditaments  in  such  manner  to  be  demanded ;  and 
writs  of  covenant  and  other  writs  for  fines  to  be  levied,  and  all 
other  assurances  to  be  had  of  the  same,  shall  be  granted  in  the 
the  said  chancery,  according  as  hath  been  used  for  fines  to  be 
levied  and  assurance  to  be  had  of  lands,  tenements,  or  other 
hereditaments :  Provided,  that  this  shall  not  give  any  remedy, 
cause  of  action  or  suit,  in  the  courts  temporal,  against  any  per- 
son who  shall  refuse  to  set  out  his  tithes,  or  shaJl  withhold  or 
refuse  to  pay  his  tithes  or  pfierings ;  but  that  in  all  such  cases 
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the  party»  being  ecclesiastical  or  lay,  having  cause  to  demand 
or  have  the  said  tithes  or  offeringSi  and  thereby  wronged  or 
grieved,  shall  have  his  remedy  for  the  same  in  the  spiritual 
courts,  according  to  the  ordinance  in  the  first  part  of  this  act 
mentioned,  and  not  otherwise." 


6.  Recovery  of  treble  Value  in  the  temporal  Courts  by  the 

2  «f  3  Edw.  6. 

By  the  2  &  3  Edw.  6,  c.  13,  s.  1,  the  aforesaid  acts  of  the  27  2&3Ed.6, 
Hen.  8,  c.  20,  and  the  32  Hen.  8,  c.  7,  shall  stand  in  full  force:  «•  ^^' 
And  moreover,  it  is  further  enacted  as  folio weth,  viz.  ''AH  per- 
sons shall  truly  and  justly,  without  fraud  or  guile,  divide,  set 
out,  yield,  and  pay  all  manner  of  the  praedial  tithes,  in  their 
proper  kind  as  they  rise  and  happen,  in  such  manner  and  form 
as  hath  been  of  right  yielded  and  paid  within  forty  years  next 
before  the  making  of  this  act,  or  of  right  or  custom  ought  to 
have  been  paid ;  and  no  person  shall  take  or  carry  away  any 
such  or  like  tithes,  which  have  been  yielded  or  paid  within  the 
said  forty  years,  or  of  right  ought  to  have  been  paid  in  the  place 
or  places  tithable  of  the  same,  before  he  hath  justly  divided  or 
set  forth  for  the  tithe  thereof  the  tenth  part  of  the  same,  or 
otherwise  agreed  for  the  same  tithes  with  the  parson,  vicar,  or 
other  owner,  proprietary  or  farmer  of  the  same  tithe,  under 
the  pain  of  forfeiture  of  treble  value  of  the  tithes  so  taken  or 
carried  away." 

IVuly  andjusth/f  without  Fraud  or  Guile.'] — In  the  case  of 
Heale  v.  Sprat^  L.y  44  Eliz.  In  a  prohibition :  The  case  was, 
Heale  did  set  out  his  praedial  tithes,  and  divided  them  justly 
from  the  nine  parts,  and  soon  after  carried  the  same  away. 
Sprat  sued  for  a  subtraction  of  the  same  in  the  ecclesiastical 
court.  Heale  pleaded  that  he  had  set  them  out,  as  above. 
Whereunto  Sprat  said,  that  presently  after  his  setting  out,  he 
carried  the  same  away,  to  the  defrauding  of  the  statute.  And 
it  was  adjudged,  that  this  was  fraud  and  guile  within  this  act, 
albeit  he  did  justly  divide  the  same  within  the  letter  of  this 
law.  It  was  further  resolved,  that  if  the  owner  of  the  corn 
before  severance  grant  the  same  to  another,  of  intent  that  the 
grantee  should  take  away  the  same,  to  the  end  to  defraud 
the  parson  of  his  tithe,  this  is  fraud  and  guile  within  the  sta- 
tute (A). 

Pradial  Tithes J\  —  This  branch  extends  only  to  praedial 
tithes.  Thus  in  the  case  oi Booth  and  Southraie,  E.,  1  Jac.  1  (2). 
In  debt  upon  this  statute  by  the  parson  of  the  church,  for  not 
setting  forth  the  tithes  of  cheese,  calves,  lambs,  cherries  and 
pears,  to  have  the  treble  value ;  the  defendant  pleaded  nihil 
debeif  and  it  was  foupd  against  him.    And  it  was  moved  in 

(k)  2  Inst  649.  (/)  2  Inst  649 ;  Cro.  Eliz.  475, 
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C.13.'  '  arrest  of  judgment,  that  the  said  tithes  of  cheese,  or  caWes  and 
lambs,  were  not  praedial  tithes,  and  therefore  not  within  this 
branch  of  the  statute ;  and  this  act  is  penal,  and  shall  not  be 
taken  by  equity.     Which  was  allowed  by  the  whole  court. 

Within  Forty  Years  next  before  the  making  of  this  AetJ}-^ 
This  time  of  forty  years  is  set  down,  because  forty  years  in 
the  ecclesiastical  court  about  tithes  make  a  prescription  (m). 

Or  of  Might  or  Cttstom  ought  to  have  beenpaid.'] — The 
sense  of  these  words  of  right  ought  to  have  b^n  paid^  is  of 
tithes  to  be  yielded  in  specie  within  forty  years ;  and  the  sense 
of  the  words  of  right  or  custom^  is,  by  rightful  custom  de 
modo  dedmandi  (n). 

Or  otherwise  agreed  for  the  same  with  the  Parson^  Vicar, 
or  other  Owner ,  Proprietary  or  Farmer  of  the  said  Tithes  J] — 
E.,  6  Geo.  3,  Chave  v.  CalmeL  A  pronibition  was  moved 
for  to  the  consistorial  court  of  the  Bishop  of  Exeter,  to  stay 
proceeding  in  a  cause  instituted  there,  for  subduction  of  tithes. 
The  case  was,  that  Mr.  Calmel,  the  impropriator,  had  em- 
ployed one  Finnimore  as  his  agent,  to  collect  and  compound 
for  tithes.  Chave,  the  occupier,  had  agreed  with  Finnimore, 
after  the  corn  was  cut  and  ready  to  be  housed,  for  5L  Where- 
upon he  housed  his  whole  crop,  without  setting  out  the  tithes. 
Chave's  agreement  with  Finnimore  was  only  by  parol.  The 
impropriator  libelled  in  the  ecclesiastical  court  against  Chave, 
for  not  setting  out  his  tithes.  Chave  tendered  the  5/.,  and 
offered  a  plea  that  he  had  purchased  the  tithes  for  SI.  The 
ecclesiastical  court  rejected  this  plea.  The  question  was, 
Whether  this  was  matter  of  appeal,  or  of  prohibition  ?  and  the 
court  were  unanimous,  that  it  was  matter  of  prohibition.  They 
founded  their  opinion  upon  this  rejection  of  the  plea  being  a 
grievance  irreparable;  and  upon  an  apprehension,  that  the 
ecclesiastical  court  must  have  grounded  their  rejection  upon  a 
supposed  difference  between  their  law  and  the  common  law ; 
that  is  to  say,  they  took  it  for  granted,  that  the  ecclesiastical 
court  were  of  opinion,  agreeable  to  what  is  laid  down  by 
Bishop  Gibson  (who  takes  it  from  a  note  in  Nov),  that  an 
agreement  with  the  agent  of  a  proprietor  of  tithes  will  not  bind 
the  proprietor :  whereas  by  the  common  law,  and  in  common 
sense  and  common  justice,  a  composition  by  the  occupier  with 
the  agent  of  the  proprietor,  doth  nind,  and  ought  to  bind,  his 
principal.  Indeed,  where  the  ecclesiastical  court  have  juris- 
diction, and  proceed  therein  according  to  their  law,  where  it 
doth  not  differ  from  the  common  law,  the  rejection  of  a  plea 
would  be  matter  of  appeal.  But  where  the  ecclesiastical  law 
differs  from  the  common  law|  and  the  ecclesiastical  coart 
would  require  greater  proof  from  the  defendant,  than  the 

(m)  2  Inst.  649;  1  Ought.  263.         Walker,  5  T.  R.  260;  HaUeuM  v. 
(n)  2  Inst  650;  Lord  Mansfield    Trapper,  2  Bos,  k  PuL  N.  R.  173. 
V.  Clarke,  5  X.  R.  264 ;  Mitchell  v. 
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common  law  requires;  or  would  esteem  an  agreement  not  to  9  4tSd«0> 
bind  the  impropriator,  which  at  common  law  would  bind  him ;  — ^lii — 
there  an  appeal  could  be  of  no  service  to  the  defendant  in  the 
ecclesiastical  court :  because  the  superior  ecclesiastical  court 
would  equally  adhere  to  their  own  law,  as  the  inferior  ecdesi* 
astical  court  had  done ;  and  would  determine  alike,  as  being 
guided  by  the  same  principle  of  determination.  Therefore, 
as  the  judges  of  this  court  supposed  that  in  the  present  case 
the  judge  of  the  Consistory  Court  rejected  the  plea  because  he 
thought  the  agreement  with  the  agent  not  binding  upon  Mr. 
Calmel,  the  principal,  which  at  common  law  did  bind  him, 
they  held  this  to  be  matter  of  prohibition,  and  not  of  appeal. 
And  though  it  had  been  observed,  that  tithes  lie  in  grant,  yet 
they  had  no  doubt  that  the  occupier  might,  with  sufficient  pro- 
priety, be  said  to  have  purchased  these  tithes,  notwithstanding 
the  contract  was  only  by  parol.  For  whatever  might  have 
been  objected  to  its  not  being  by  deed,  if  this  corn  had  been 
standing ;  or  if  it  had  been  a  sale  by  the  proprietor  of  the 
tithes  to  a  third  person ;  yet  the  present  case  is  by  no  means 
liable  to  such  an  objection :  for  the  corn  was  here  severed 
from  the  ground,  and  ready  to  be  housed;  and  it  was  not  a 
sale  of  the  tithes  by  the  proprietor  to  a  stranger,  but  a  com- 
position between  the  proprietor  and  occupier,  for  that  turn 
only  (o). 

IJnder  the  Pain  of  Forfeiture  of  IVeble  Value  of  the  Tithee 
80  taken  and  carried  away,'] — This  branch  doth  not  give  the 
forfeiture  to  any  person  in  certain;  and  therefore  it  was  pre- 
tended, that  the  forfeiture  should  be  given  to  the  king:  and 
thereupon  the  attorney-general,  H.,  29  Eliz.,  did  exhibit  an 
information  in  the  exchequer,  against  one  Wood,  a  parishioner 
of  Iclinffton,  in  the  county  of  Cambridge,  for  this  treble  for- 
feiture, for  carrying  away  his  tithes  before  they  were  justly 
divided.  The  defendant  pleaded  not  guilty ;  and  by  a  jury  at 
the  bar  he  was  found  guilty :  and  in  arrest  of  judgment  it  was 
moved,  that  in  this  case  the  forfeiture  was  not  given  to  the 
king,  for  that  the  words  of  the  act  be,  **  under  the  pain  ot 
forfeiture  of  treble  value  of  the  tithes  so  taken  away :"  and 
whensoever  a  forfeiture  is  given  against  him  that  doth  dis- 
possess the  owner  of  his  property,  as  here  he  doth  of  his 
tithes,  there  the  forfeiture  is  given  to  the  party  grieved  or 
dispossessed;  and  the  rather  for  that  this  is  an  additional  law, 
and  made  for  the  benefit  of  the  proprietor  of  the  tithes.  And 
so  it  was  adjudged  by  Manwood,  and  the  whole  Court  of 
Exchequer.  And  this  was  the  first  leading  case  that  was  ad- 
judged upon  this  point ;  and  ever  since,  it  hath  been  received 
for  law,  that  the  party  interested  in  the  tithes  shall  in  action 
of  debt  recover  the  treole  value  (p). 

(p)  Bunow,  Manflf.  1873.  (p)  1  Inst  159;  2  JmU  660. 
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9ftsBd.«,  H.|  47  Geo.  3,  PhiUips  v.  Davits  (q).  This  was  an 
._*:!!•_  action  on  the  stat.  2  &  3  Edw.  6,  c.  IS,  by  the  impropriator^ 
to  recover  the  treble  value  of  the  tithes  of  com  omitted  to  be 
set  out  by  the  defendant.  At  the  trial,  the  defence  set  up  was 
a  custom  to  set  out  the  eleventh  mow  of  corn,  instead  of  the 
tenth.  The  learned  judge  nonsuited  the  plainti£^  on  the 
ground,  that  an  action  to  recover  a  penalty  was  not  a  proper 
form  of  action  to  try  a  substantial  question  of  right.  A  motion- 
was  made  to  set  aside  the  nonsuit,  and  the  Court  of  King's 
Bench  held  that  the  validity  of  this  custom  was  fit  to  be  trnd 
in  this  form  of  action,  though  penal  in  its  nature;  being  given 
to  the  party  grieved,  and  his  only  remedy  at  common  law,  for 
the  subtraction  of  the  tithe  due  to  him. 

And  it  is  to  be  observed,  that  the  treble  value  only,  and  not 
the  tithes  themselves,  nor  any  satisfaction  for  them,  may  be  re- 
covered in  the  temporal  court :  that  being  out  of  the  jurisdie- 
tion  of  those  courts,  and  wholly  in  the  spiritual  court.  Whidi 
is  the  reason  why  in  all  suits  upon  this  statute,  the  action  is 
not  laid  for  subtraction  of  tithes,  but  for  a  contempt  of  the 
statute,  in  not  setting  them  out.  And  being  a  contempt,  the 
action  dies  with  him  who  committed  the  contempt,  and  dodi 
not  lie  against  his  executor  (r). 

And  it  hath  been  held,  that  an  action  grounded  on  this 
statute,  for  not  setting  forth  of  tithes,  is  not  within  the  statute 
of  limitations  ;  that  statute  not  extending  to  acdons  grounded 
on  acts  of  parliament ;  therefore  the  plaintiff  is  not  by  lav 
confined  to  six  years,  or  to  any  other  time  certain,  within 
which  to  bring  his  action  (s). 

Thus,  in  the  case  of  Marston  v.  Clepok,  £.,  1726  (I),  on  a 
bill  by  a  lay  impropriator  for  tithes  in  the  Court  of  Ex- 
chequer,  for  about  twenty-four  years ;  tlie  defendant,  as  to 
such  part  of  the  bill  as  prayed  discovery  and  relief  for  any 
time  before  within  six  years  next  before  filing  the  bill  or  serf- 
ing  the  subpoena,  pleaded  the  statute  of  limitatioiis,  and  that 
he  did  not  promise  to  make  any  satisfaction  fot  any  tithes 
before  the  said  six  years ;  but  it  was  over-ruled  by  the  court, 
because  the  defendant,  as  to  tithes,  is  only  in  the  nature  of  a 
receiver  or  bailiff  for  the  plaintifi*;  in  which  case,  the  statute 
of  limitations  doth  not  operate. 

If  a  jury  give  a  verdict  for  the  plaintifi*,  they  must  find  the 
real  value  of  the  tithes,  which  shall  be  trebled  by  the  court; 
as  if  the  jury  find  the  real  and  single  value  to  be  twenty 
pounds,  they  ought  to  give  the  plaintiff  only  so  much,  and  the 
court. shall  treble  it»  and  make  that  sum  given  by  the  jury  to 
be  sixty  founds,  which  is  the  treble  value.  But  if  the  issue 
be  upon  the  custom  of  tithing,  or  any  other  collateral  point. 
the  jury  then  need  not  to  find  any  value  of  the  tithes,  fi>r  that 

(9)  8  T.  R.  178.  (s)  Wats,  c.  58. 

(r)  Gibs.  697;  1  Vem.  60.  (/)  Bunb.  213. 
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in  such  case  the  defendant  shall  pay  the  value  expressed  by  •*^*gj-®' 
the  plaintiff  in  his  declaration;  because,  by  the  collateral  — ■ — '- — 
matter  pleaded  in  bar,  the  value  of  the  tithes  set  forth  in  the 
declaration  is  confessed.  Therefore,  in  all  actions  brought 
upon  this  statute,  if  the  defendant  plead  any  collateral  matter 
in  bar  of  the  action,  he  must  take  the  value  of  the  tithes  men- 
tioned in  the  declaration  by  protestation ;  that  is,  he  must  by 
the  form  of  a  protestation  aver,  that  the  tithes  were  not  of 
that  value  as  is  declared ;  otherw^ise  he  will  be  charged  with 
the  value  the  plaintiff  hath  by  his  declaration  set  upon  them. 
And  the  same  law  is  said  to  be,  if  judgment  be  given  for  the 
jliaintiffhy  nihil  dicit,  non  sum  informatus^  or  upon  demur- 
rer (tt). 

And  neither  damages  nor  costs  can  be  recovered  with  the 
treble  value,  because  the  statute  hath  not  expressly  given  them, 
except  that  by  the  statute  of  the  8  &  9  Will.  1,  c.  11,  s.  S,  it  is 
enacted  that,  '^  In  all  actions  of  debt  upon  the  statute  for  not 
setting  forth  of  tithes,  wherein  the  single  value  or  damage 
found  by  the  jury  shall  not  exceed  the  sum  of  twenty  nobles ; 
the  plaintiff  obtaining  judgment,  or  any  award  of  execution 
after  plea  pleaded,  or  demurrer  joined  therein,  shall  recover 
bis  costs  of  suit ;  and  if  the  plaintiff  shall  become  nonsuit,  or 
sufier  a  discontinuance,  or  a  verdict  shall  pass  against  him, 
the  defendant  shall  recover  his  costs." 


7.  Recovery  of  Double  Value  in  the  Ecclesiasiical  Court  by 

the  same  Statute, 

By  the  aforesaid  statute  of  the  ^  &  3  £dw.  6,  c.  13,  s.  3, 
**  At  all  times  whensoever,  and  as  often  as  any  praedial  tithes 
shall  be  due  at  the  tithing  of  the  same,  it  shall  be  lawful  to 
every  party  to  whom  any  of  the  said  tithes  ought  to  be  paid,  or 
his  deputy  or  servant,  to  view  and  see  their  said  tithes  to  be 
justly  and  truly  set  forth  and  severed  from  the  nine  parts,  and 
the  same  quietly  to  take  and  carry  away ;  and  if  any  person 
carry  away  his  corn  or  hay,  or  his  other  prsedial  tithes,  before 
the  tithe  thereof  be  set  forth,  or  willingly  withdraw  his  tithes 
of  the  same,  or  of  such  other  things  whereof  prsedial  tithes 
ought  to  be  paid,  or  do  stop  or  let  the  parson,  vicar,  proprietor, 
owner,  or  other  their  deputies  or  farmers,  to  view,  take,  and 
carry  away  their  tithes  as  isabovesaid;  by  reason  whereof  the 
said  tithe  or  tenth  is  lost,  impaired  or  hurt ;  then  upon  due 
proof  thereof  made  before  the  spiritual  judge,  or  any  other 
judge  to  whom  heretofore  he  might  have  made  complaint,  the 
party  so  carrying  away,  withdrawing,  letting  or  stopping,  shall 
pay  the  double  value  of  the  tenth  of  tithe  so  taken,  lost,  with- 
drawn, or  carried  away,  over  and  besides  the  costs,  charges 
and  expenses  of  the  suit  in  the  same;  the  same  to  be  recovered 

(tt)  Wilts,  c.  58. 
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s&  s  fid.d,  before  the  ecclesiastical  judge,  according  to  the  king's  eodesi- 


astical  laws.*' 


Sect.  4.  '*  Provided,  that  no  )>er8on  shall  be  sued^  or  otber^^ 
wise  compelled  to  yield,  give  or  pay  any  manner  of  tithes,  for 
any  manors,  lands,  tenements  or  hereditaments,  which  by  the 
laws  and  statutes  of  this  realm,  or  by  any  privilege  or  pre- 
scription, are  not  chargeable  with  the  payment  of  any  auch 
tithes,  or  that  be  discharged  by  any  composition  real/' 

Shall  pay  the  double  Value J\ — The  reason  why  the  double 
value  is  by  this  branch  to  be  recovered  in  the  ecclesiastical 
court,  where  by  the  former  branch  the  parson  at  the  common 
law  shall  recover  the  treble,  is,  for  that  in  the  ecclesiastical 
court  he  shall  recover  the  tithes  themselves ;  and  therefore  the 
value  recovered  in  the  ecclesiastical  court  is  equivalent  with 
the  treble  forfeiture  at  the  common  law  (:r). 

And  the  double  value,  together  with  the  statute,  ought  to 
be  expressly  mentioned  in  the  libel ;  but  yet  the  libel  must  be 
so  ordered  as  not  to  be  grounded  directly  upon  the  statute  for 
more  than  double  value,  for  if  the  single  damages,  that  is,  the 
value  of  the  tithes,  be  also  grounded  upon  it,  this  will  be  in« 
terpreted  a  suing  in  the  spiritual  court  for  treble  value,  and  a 
prohibition  will  lie  (y). 

Over  and  besides  the  Costs,  Charges,  and  Expenses,'] — So 
as  the  suit  in  the  ecclesiastical  court  is  more  advantageous 
than  the  suit  for  the  treble  forfeiture  at  the  common  law. 
For  at  the  common  law  he  shall  recover  no  costs,  but  he  ahall 
recover  in  the  ecclesiastical  court  his  eosts,  charges  and  ex- 
penses (z). 


8.  Manner  of  Suing  for  Tithes  in  the  Ecclesiastical  Court. 

And  by  2  &  3  Edw.  6,  c.  13,  s.  13,  **  If  any  person  do  sub* 
tract  or  withdraw  any  manner  of  tithes,  obventions,  profits, 
commodities,  or  other  duties  (before  mentioned),  or  any  part 
of  them,  contrary  to  the  true  meaning  of  this  act,  or  of  any 
other  act  heretofore  made,  the  party  so  subtracting  or  With* 
drawing  the  same,  may  be  convented  and  sued  in  the  king^s 
ecclesiastical  court  by  the  party  flrom  whom  the  same  shall  be 
subtracted  or  withdrawn,  to  the  intent  the  king's  ecdesiasttcai 
judge  may  hear  and  determine  the  same  according  to  the  king's 
ecclesiastical  laws ;  and  it  shall  not  be  lawful  to  the  parson, 
vicar,  proprietor,  owner,  or  other  their  farmers  or  deptities, 
contrary  to  this  act,  to  convent  or  sue  such  withholder  of  tithes, 
obventions,  and  other  duties  aforesaid,  before  any  other  judge 
than  ecclesiastical." 

Sect.  13.  "  And  if  any  archbishop,  bishop,  chancellor,  or 
other  judge  ecclesiasticali  give  any  sentence  in  the  aforesaid 

{*)  2  Inst  650.       (y)  Godb.  245 ;  Gibs.  697.       (z)  2  Inst  651. 


causeB  of  tithes,  obventionsi  profitSi  emoluments^  and  other  %ictt^.9, 
duties  aforesaid,  or  in  any  of  them  (and  no  appeal  or  prohi*  — !l— ! — 
bitioQ  haaging)i  and  the  party  condemned  do  not  obey  the 
said  sentence,  it  shall  be  lawful  to  every  such  judge  ecclesi* 
astical  to  excommunicate  the  said  party  so  as  aforesaid  con- 
demned and  disobeying ;  in  which  sentence  of  excommunication, 
if  the  said  party  excommunicate  wilfully  stand  and  endure  still 
excommunicate  by  the  space  of  forty  days  next  after,  upon 
denunciation  and  publication  thereof  in  the  parish  churchy 
or  the  place  or  parish  where  the  party  so  excommunicate  is 
dwelling  or  most  abiding,  the  said  judge  ecclesiastical  may 
then^  at  his  pleasure,  signify  to  the  king  in  his  Court  of  Chan-* 
eery,  of  the  state  and  condition  of  the  said  party  so  excom<- 
municate,  and  thereupon  require  process  de  excammunicaio 
capiendo  to  be  awarded  against  erery  such  person  as  hath 
been  so  excommunicate." 

Sect.  14.  ''And  if  the  party  in  such  case  shall  sue  for  a 
prohibition,  he  shall,  before  any  prohibition  be  granted,  deliver 
to  some  of  the  justices  or  judge  of  the  court  where  he  de- 
mandeth  prohibition,  a  true  copy  of  the  libel,  subscribed  by 
his  hand ;  and  under  the  copy  of  the  said  libel  shall  be  written 
the  suggestion  wherefore  he  demandeth  the  prohibition  s  and 
in  case  the  said  suggestion,  by  two  honest  and  sufficient  wit- 
nesses at  least,  be  not  proved  true  in  the  court  where  the 
said  prohibition  shall  be  so  granted  within  six  months  next 
following  after  the  said  prohibition  shall  be  so  granted  and 
awarded,  then  the  party  that  is  letted  or  hindered  of  his 
suit  in  the  ecclesiastical  court  by  such  prohibition,  shall, 
upon  his  reauest  and  suit,  without  delay,  have  a  consultation 
granted  by  tne  same  court;  and  shall  also  recover  double  costs 
and  damages  against  the  party  that  so  pursued  the  prohibition, 
to  be  assigned  or  assessed  by  the  same  court,  for  which  costs 
and  damages  the  party  may  have  an  action  of  debt." 

Sect  15.  "  IVovided,  that  nothing  herein  shall  extend  to 
eive  any  minister  or  judge  ecclesiastical,  any  jurisdiction  to 
hold  plea  of  any  matter,  cause  or  thing,  contrary  to  the  statute 
of  Westminster,  ii.  c.  5,  the  statutes  of  Articuli  Cleriy  Cir-^ 
cumspecif  affoiis,  Sglva  Cadna,  the  treatise  De  Regia  Pro* 
hibiti&ne,  nor  against  the  statute  of  1  Edw.  S,  c.  10;  nor  to  hold 

Elea  in  any  matter  whereof  the  king's  court  of  right  ought  to 
ave  jurisdiction.'' 

Sect.  13,  May  be  c&nvented.'] — In  the  case  of  Machin  v. 
Motion  (a),  E.,  1 1  Will.  1,  it  was  moved  for  the  discharge  of  a 
rule  by  which  a  prohibition  was  granted,  unless  cause  snowed 
to  the  Consistory  Court  of  the  Archbishop  of  York,  where 
Molton,  rector  of  the  church  of  South  Collingham,  in  the  dio* 
cese  of  Yoiic,  preferred  a  libel  against  Machin  for  subtraction 

(a)  Ld.  Raym.  452, 5M. 
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^^c.\t.'^'  ^^  tithes.     And  the  motion  for  the  prohibition  was  grounded 

upon  a  suggestion,  that  Machin  lived  within  the  diocese  of 

Lincoln,  and  therefore  ought  not  to  be  cited  out  of  the  diocese 
where  he  lived,  by  the  2S  Hen.  8,  c.  9.  And  the  cause  which 
was  showed  to  the  court  to  discharge  the  rule  was,  because 
Machin  had  lands  within  the  diocese  of  York,  namely,  in  the 
parish  of  South  Collingham,  for  the  tithes  of  corn  growing 
upon  which  lands  Molton  libelled  in  the  Consistory  Court  of 
York,  and  when  the  citation  was  served,  Machin  was  there, 
though  he  lived  generally  within  the  diocese  of  Lincoln.  And 
by  Holt,  Chief  Justice: — If  a  man  lives  within  the  diocese  of 
A.  and  occupies  lands  in  the  diocese  of  B.,  if  he  subtracts  tithes 
in  B.,  he  may  be  cited  and  sued  there,  and  it  is  not  within  the 
said  statute ;  for  when  he  occupies  lands  in  B.  that  makes  him 
an  inhabitant  there,  and  out  of  the  intent  of  the  statute  ;  and  by 
the  statute  of  the  3^  Hen.  8,  c.  7,  s.  2,  the  suit  for  withholding 
of  tithes  in  express  words  is  appointed  to  be  before  the  ordi- 
nary of  the  place  where  the  wrong  was  done. 

Or  the  Place  or  Parish,'] — It  seemeth  that  the  words  should 
be,  of  the  place  or  parish. 

Sect.  14,  By  two  honest  and  sufficient  Witnesses  at  least*'] — 
This  clause  was  made  in  favour  of  the  clergy  for  proof  to  be 
made  by  witnesses^  which  they  had  not  at  the  common  law. 
But  if  the  suggestion  be  in  the  negative,  as  if  the  proprietary 
of  a  parsonage  impropriate  sue  for  tithes,  and  the  cause  of  the 
suggestion  be,  that  tne  parsonage  is  not  impropriate;  or  if  a 
parson  sue  for  tithes  of  lands  in  his  parish,  and  the  party  sue 
for  a  prohibition  for  that  the  land  lieth  not  in  that  parish,  or 
that  the  parson  that  sueth  for  tithes  was  not  inducted,  or  any 
the  like  cause  in  the  negative  of  any  matter  of  fact ;  he  shall 
not  produce  any  witnesses  by  force  of  his  branch,  because  a 
negative  cannot  be  proved ;  and  therefore  a  prohibition  upon 
causes  in  the  negative  remains  as  it  was  at  the  common  law  (i). 

Proved  true.] — It  is  sufficient  in  this  case  that  enough  is 
proved  upon  which  to  ground  a  prohibition,  though  the  sug- 
gestion be  not  shown  to  be  strictly  and  wholly  true.  So  where 
the  suggestion  was  for  twenty  acres  of  pasture,  and  as  many 
acres  of  wood  in  lieu  of  tithes,  and  proof  was  only  made  of  the 
wood ;  or  where  the  suggestion  was  for  wool  and  lamb,  and 
the  witnesses  only  proved  as  to  the  lamb ;  or  for  a  hundred 
acres,  when  there  were  only  sixty ;  or  for  twenty  shillings  by 
way  of  modus,  where  the  sum  was  forty  shillings;  in  these 
cases,  the  proofs  were  adjudged  to  be  sufficient,  because  enough 
was  proved  to  show  thai  the  Court  Christian  ought  not  to  hold 
plea  thereof.  But  if  proof  is  neither  made  of  the  modus  laid 
nor  of  any  other  modus,  then  the  suggestion  is  not  proved  (c). 

As  to  the  clearness  of  the  evidence,  it  is  sufficient  in  this 

(b)  2  iDBt  662.  (c)  Gibs.  669. 
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case,  if  the  witnesses  do  declare  as  to  the  matter  of  the  sug-  s&^8Bd.6, 

gestion,  that  they  believe  it,  or  have  known  it  so,  or  have  — 

heard  it,  or  that  there  is  a  common  fame  of  it  {d). 

Within  six  Manths.l — If  there  is  no  certainty  in  the  first 
proof,  it  cannot  be  supplied  by  good  proof  after  the  six  months; 
but  if  good  proof  is  made  within  the  time,  it  may  be  certified 
after  the  time  (e). 

Six  Months,'] — That  is,  six  calendar  months;  and  not  to  be 
reckoned  by  twenty-eight  days  to  the  month  (/). 

Six  Months  next  following.']  — Which  must  be  computed 
from  the  teste  of  the  writ ;  and  not  six  months  in  the  term 
time  only,  but  the  vacation  shall  be  included  as  part  of  the 
time  (g). 

Have  a  Consultation  granted^] — After  which  the  party  may 
have  a  new  prohibition  upon  the  same  libel ;  inasmuch  as  the 
statute  of  the  50  £dw.  S,  against  prohibition  after  consultation, 
extends  not  to  those  consultations  for  defect  of  proof  within 
six  months,  but  only  to  consultations  which  are  granted  upon 
the  matter  of  the  suggestion  (A). 

Sect.  15.  Contrary  to  the  Statute  of  Westminster  the  Second,] 
— Whereby  the  writ  of  indicavity  and  the  writ  of  right  of  the 
fourth  part  of  tithes,  and  all  dependancies  thereupon,  are 
saved  (t). 

The  Statutes  of  Articiili  Cleri,  Circumspect^  agatis,  Sylva 
Caedua.] — AH  which,  with  respect  unto  tithes,  are  specified  in 
this  title. 

The  TVeatise  De  Regia  Prohibitione.] — Which  is  that  which 
is  entitled  Prohihitio  formata  super  articulis(k). 

Nor  against  the  Statute  of  the  \  Edw.  3,  c.  10.]  —  This  is 
misprinted ;  for  the  act  is  1  Edw.  S,  st.  2,  c.  11,  that  if  any 
suit  be  in  the  spiritual  court  against  indictors,  a  prohibition 
doth  lie(/). 

Contempt  of  the  process  or  definitive  sentence  of  the  eccle- 
siastical courts  in  suits  for  tithes  may  be  punished  by  appli^ 
cation  to  any  of  the  king's  honourable  council,  or  two  justices 
of  tbe  peace  for  the  shire  (m),  as  well  as  by  ecclesiastical 
censures. 

E.,  44  Geo.  3,  Sandby  t.  Miller,  The  plaintiff  in  this  case 
brought  an  action  at  the  sittings  at  Westminster,  as  vicar  of 
St.  Giles,  Camberwefl,  to  recover  the  value  of  tithes  due  to 
him  from  certain  tenements  within  the  vicarage,  in  the  occupa- 
tion of  the  defendant,  and  obtained,  upon  a  count  in  assumpsit 
for  a  quantum  valebant,  a  verdict  of  7^.  6d.,  which,  togetner 


i: 


d)  Gibs.  699.  (k)  Vet  Magn.  Chart,  pt.  2,  foL  7  i 

e)  Gibs.  700.  2  Inst.  663. 
(/)  2  Salk.  654.  (/)  2  Inst.  663. 

(f)  Ibid.;  Ld.  Raym.  1172.  (m)  Vide  27  Hen.  8,  c  20,  and  32 

(A)  Gibs.  700.  Hen.  8,  c.  7,  ante. 
(0  2  Inst.  663. 
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with  22. 14s.  Sd.  paid  into  court,  constituted  the  original  amount 
of  his  demand.  A  motion  was  made  for  leave  to  enter  a  si:^- 
gestion  on  the  roll  to  exclude  the  plaintiff  firon  his  costs,  under 
alal.  39  &  40  Geo.  3,  c.  104,  on  the  ground  of  the  defendant 
being  resident,  and  liable  to  be  summoned,  within  the  juris* 
diction  of  the  Court  of  Requests  for  the  city  of  London,  and 
that  the  original  debt  sued  for  did  not  exceed  52.  The  plain* 
tiff  resisted  the  motion,  upon  the  ground  that  this  being  a 
demand  in  respect  to  tithes,  came  within  the  exception  con- 
tained in  the  11th  sect.  o(  the  act,  ?iz.  '*a  thing  camcenUng 
and  ptvperly  belonging  to  the  ecelesiaetical  amrt"  and  there- 
fore was  not  within  the  jurisdiction  of  the  Court  of  Requests. 
The  court  were  of  opinion,  that  the  subject  of  the  action 
being  the  recovery  upon  a  promise  of  an  equivalent  for  tithes 
retained,  it  should  have  been  brought  in  the  Court  of  Re- 
quests ;  and  that  the  d^ndant  was  entitled  to  make  his  rule 
idiMohite  (»). 

9.  Suits  for  small  Tithes  before  Justices  of  the  Peace{p). 

7  &  8  WiU.  By  the  7  &  8  Wilk  3,  c^  6,  s^  1,  ''  For  the  more  easy  and 
3,  c  6.  efiectu&l  recovery  of  small  tithes,  and  the  value  of  them,  where 
the  same  shall  be  unduly  subtracted  and  detained,  where  the 
same  do  nat  amount  to  above  the  yearly  value  of  forty  shillings 
from  any  one  person ;  it  is  enacted^  that  all  persons  shall  well 
and  truly  set  out  and  pay  all  and  singular  the  tithes  commonly 
called  small  tithes,  and  compositions  and  agreements  for  the 
same,  with  all  offerings,  oblations,,  ajid  obventions,  to  the  se- 
veral rectors,  vicars,  and  otbev  persons  to  whom  they  shall  be 
due  in  their  several  parishes,,  according  to  the  rights,  customs, 
and  prescriptions  commonly  used  within  the  sud  parishes  re- 
spectively :  And  if  any  person  shall  subtract  or  withdraw^  or 
any  ways  fail  in  the  true  payment  of  such  small  tithes^  ofier- 
ings,  oblations,  obvenitions,  or  compositions^  by  the  space  of 
twenty  days  at  most  aft«  demand  thereof,  it  shall  be  lawful 
for  the  person  to  whom  the  same  shall  be  due  to  make  his 
complaint  in  writing  to  two  or  more  justices  of  the  peace  within 
that  county,  place,  or  division  where  the  same  shall  grow  due, 
neither  of  which  justices  is  to  be  patron  oS  the  church  or  cha- 
pel whence  the  said  tithes  shall  arise,  nor  any  ways  interested 
in  such  tithes,  offerings,  oblations,  obventions,  pr  compositions 
afi>«esaid." 

Sect.  S.  **  And  on  such  complaint,  the  said  justices  shall 
summon  in  writing  under  their  hands  and  seals,  by  reasonable 
warning,  every  such  person  against  whom  such  complaint  shall 
be  made ;  and  after  his  appearance,  or  upon  default  of  appear- 
ance,, the  said  warning  or  summons  being  proved  before  them 


i: 
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upon' oatl)^  the  said  justices  shall  proceed  to  hear  and  deter-  r^swui.^ 

mine  the  said  complaint^  and  upon  the  proofs^  evidences,  and  — ^ 

te^moniea  produced  before  them,  shall  in  writing  under  their 
hands  and  seals  adjudge  the  case,  and  give  such  reasonable 
allowance  and  compensation  for  such  tithes,  oblations,  and 
($om]mition»  so  subtracted  or  withheld  as  they  shall  judge  to 
be  jiiBt  and  reasonable,  and  also  such  costs  and  charges,  not 
exceeding  ten  shillings,  as  upon  the  merits  of  die  cause  shall 
appeal^  just/' 

Sect  3'.  ^^  And  if  any  persoi»  shall  refuse  or  neglect^  for  the 
spRCid  of  ten  days  after  notice  given,  to  pay  or  satisfy  any  such 
^m  of  money,  as  upon  such  complaint  and  proceeding  shall 
by  two  such  justices  be  adjudged  as  afcMresaid,  in  every  such 
case  die  constables  and  churchwardens  of  die  said  parish,  or 
one  of  them,  shall  by  warrant  under  the  hands  and  seals  of  the 
said  justices  to  them  directed,  distrain  the  mods  and  chattels 
of  the  party  so  refiising  or  neglecting  as  aroresaid ;  and  after 
detaining  them  [not  less  than  four  days,  nor  more  than  eighty 
37  Geo.  2,  c.  SO],  in  case  the  said  sum  so  adjudged,  together 
with  reasonable  charges  of  making  and  detaining  the  said  dis- 
tress, be  not  tendered  or  paid  by  the  said  party  in  the  meaxt 
time,  shall  make  public  sale  thereof,  and  pay  to  the  party 
complaining  so  much  of  the  money  arising  by  such  sale,  as 
may  satisfy  the  said  sum  so  adjudged,  retaining  to  themselves 
such  reasonable  charges  for  making  and  keeping  the  said  dis^- 
tress  as  the  said  iustices  shall  think  fit  [and  also  deducting 
their  reasonable  charges  of  selling  the  said  distress ;  return*- 
ing  the  overplus  (if  any  shall  be)  to  the  owner  upon  demand.* 
27  Geo.  2,  c.  20]."* 

Sect.  4.  "  And  the  said  justices  shall  have  power  toadminis^ 
ter  an  oath." 

Sect  5.  *'  Provided,  that  this  act  shall  not  extend  to  atiy  tithes, 
oblations,  payments,  or  obventions,  within  the  city  of  London' 
or  liberties  thereof,  nor  to  any  other  city  or  town  corporate 
where  the  same  are  settled  by  act  of  parliament." 

Sect  6*  "  And  no  complaint  shall  be  heard  and  determined 
by  the  said  justices,  unless  the  complaint  shall  be  made  within 
two  years  next  after  the  times  that  the  same  tithes,  oblations^ 
obventions,  and  compositions  did  become  due.'' 

Sect.  7.  '*  Provided  also,  that  any  person  finding  himself 
aggrieved  by  any  judgment  to  be  given  by  two  such  justices, 
may  appeal  to  the  next  general  quarter  sessions  to  be  held  for 
that  countv  or  other  division;  and  the  justices  there  shall  pro- 
ceed finally  to  hear  and  determine  the  matter,  and  to  reverse 
the  said  judgment  if  they  shall  see  cause ;  and  if  they  shall 
find  cause  to  confirm  the  said  judgment,  they  shall  d^ree  the 
same  by  order  of  sessions,  and  shall  also  proceed  to  give  such 
costs  against  the  appellant,  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  appellant,  as  to  theni  shall 

3c2 
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7&7Wiii.3i  seem  just  and  reasonable.     And  no  proceedings  or  judgment 

— ^^-^ —  had  by  virtue  of  this  act  shall  be  removed  or  superseded  by 

any  writ  of  certiorari^  or  other  writs  out  of  his  majesty's  courts 

at  Westminster,  or  any  other  court,  unless  the  title  of  such  tithes, 

oblations,  or  obventions  shall  be  in  question.*' 

Sect.  8.  "  Provided,  that  where  any  person  complained  of 
for  subtracting  or  withholding  any  small  tithes  or  other  duties 
aforesaid,  shall  before  the  justices  to  whom  such  complaint  is 
made,  insist  upon  any  prescription,  composition,  or  modus  ifo- 
cimandi,  agreement,  or  title,  whereby  he  ought  to  be  freed  from 
payment  of  the  said  tithes  or  other  dues  in  question,  and  deliver 
the  same  in  writing  to  the  said  justices  subscribed  by  him;  and 
shall  then  give  to  the  party  complaining  reasonable  and  suffi* 
cient  security,  to  the  satisfaction  of  the  said  justices,  to  pay  all 
such  costs  and  damages,  as  upon  a  trial  at  law  to  be  bad  for 
that  purpose  in  any  of  his  majesty's  courts  having  cognizance 
of  that  matter,  shall  be  given  against  him,  in  case  the  said  pre- 
scription, composition,  or  modus  decimandi  shall  not  upon  the 
said  trial  be  allowed ;  in  that  case,  the  said  justices  shall  for- 
bear to  give  any  judgment  in  the  matter,  and  then  and  in  such 
case  the  party  complaining  shall  be  at  liberty  to  prosecute  such 
person  for  his  said  subtraction  in  any  other  court  where  he 
might  have  sued  before  the  making  of  this  act." 

TA  party  summoned  under  this  act,  who  resists  the  payment 
of  tithe  on  the  ground  of  a  modus  under  this  last  section,  must 
set  up  the  modus  before  the  justices  in  the  first  instance ;  and 
if  he  neglect  to  do  so,  and  an  order  is  made  by  the  justices,  he 
cannot,  on  appeal  to  the  sessions,  give  evidence  of  the  modvs. 
It  should  seem  that  this  eighth  section  takes  away  from  the 
justices  the  power  of  trying  a  question  of  modus  in  any  case(/>}. 
—Ed.;] 

Sect.  9.  "  And  every  person  who  shall  by  virtue  of  this  act 
obtain  any  judgment,  or  against  whom  any  judgment  shall  be 
obtained  before  any  justices  of  the  peace  out  of  sessions,  for 
small  tithes,  oblations,  obventions,  or  compositions,  shall  cause 
or  procure  the  said  judgment  to  be  inrolled  at  the  next  general 
quarter  session  to  be  held  for  the  said  county  or  other  division; 
and  the  clerk  of  the  peace  shall  upon  the  tender  thereof  inroll 
the  same,  and  shall  not  receive  for  the  inroUment  of  any  one 
judgment  any  fee  or  reward  exceeding  one  shilling ;  and  the 
judgment  so  inrolled,  and  satisfaction  made  by  paying  the  sum 
adjudged,  shall  be  a  good  bar  to  conclude  the  said  rectors, 
vicars,  and  other  persons,  from  any  other  remedy  for  the  said 
small  tithes,  oblations,  obventions,  or  compositions,  for  which 
the  said  judgment  was  obtained." 

Sect.  10.  ''  And  if  any  person  against  whom  such  judgment 

(p)  IRex  V.  Jeffereys,  1  B.  &  C.    &  Y.  153 ;  Bex  v.  fWnm,  11  Mod. 
604;  2D.&R.860;  3E.&  Y.  1098;     320;  1  Str.  264;  1  £.  &  Y.  750.] 
Rex  y.  Wakefield,  I  Burr.  485 ;  2  £. 
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shall  be  had  shall  remove  out  of  the  county  or  other  division  rftswuua, 
before  the  levying  of  the  sum  adjudged,  the  justices  who  made  — !l?l_ 
the.  judgment,  or  one  of  them,  shall  certify  the  same  under 
hana  and  seal  to  any  justice  of  such  othier  county  or  place 
wherein  the  said  person  shall  be  an  inhabitant;  who  shall,  by 
warrant  under  his  hand  and  seal,  to  be  directed  to  the  con- 
stables or  churchwardens  of  the  place,  or  one  of  them,  levy 
the  sum  so  adjudged  to  be  levied  upon  the  goods  and  chattels 
of  such  person,  as  fully  as  the  said  other  justices  might  have 
done  if  he  had  not  removed  as  aforesaid/' 

Sect.  13.  "  And  the  justices  who  shall  hear  and  determine 
any  of  the  matters  aforesaid,  shall  have  power  to  give  costs, 
not  exceeding  ten  shillings,  to  the  party  prosecuted,  if  they 
shall  find  the  complaint  to  be  false  and  vexatious,  to  be  levied 
in  manner  and  form  aforesaid." 

Sect.  13.  ''  And  if  any  person  shall  be  sued  for  anything 
done  in  the  execution  of  this  act,  and  the  plaintiff  in  such  suit 
shall  discontinue  his  action,  or  be  non-suit,  or  a  verdict  pass 
against  him,  such  persons  shall  recover  double  costs.'* 

Sect.  14.  ''  Provided,  that  any  clerk  or  other  person  who 
shall  begin  any  suit  for  recovery  of  small  tithes,  oblations,  or 
obventions,  not  exceeding  the  value  of  forty  shillings,  in  his 
majesty's  court  of  exchequer,  or  in  any  of  the  ecclesiastical 
courts,  shall  have  no  benefit  by  this  act  for  the  same  matter  for 
for  which  he  hath  so  sued." 

S3y  7  Geo.  4,  c.  15,  in  places  where  the  justices  are  patrons 
e  church,  the  parties  are  to  be  summoned  before  two  jus- 
tices of  any  adjoining  county,  riding,  or  division.  By  53  Geo.  S, 
c.  127,  one  justice  is  competent  to  receive  original  complaint, 
and  summon  the  parties  to  appear  before  two  or  more  jus- 
tices.— Ed.]] 

10.  Suit  for  Quakers^  lathes  before  Justices  of  the  Peace. 

By  the  7  &  8  Will.  3,  c.  34,  s.  4,  "  Whereas  by  reason  of  7 &8 Win. 
a  pretended  scruple  of  conscience,  Quakers  do  refuse  to  pay  ^»  ^'  3^* 
tithes  and  church  rates  ;  it  is  enacted,  that  where  any  Quaker 
shall  refuse  to  pay  or  compound  for  his  great  or  small  tithes, 
or  to  pay  any  church  rates,  it  shall  be  lawful  for  the  two  next 
justices  of  the  peace  of  the  same  county  (other  than  such  jus- 
tice as  is  patron  of  the  church  or  chapel  whence  the  said  tithes 
shall  arise,  or  anyways  interested  in  the  said  tithes),  upon  the 
complaint  of  any  parson,  vicar,  farmer,  or  proprietor  of  tithes, 
churchwarden  or  churchwardens,  who  ought  to  have  received 
or  collected  the  same,  by  warrant  under  their  hands  and  seals^ 
to  convene  before  them  such  Quaker  or  Quakers  neglecting 
or  refusing  to  pay  or  compound  for  the  same,  and  to  examine 
upon  oath  (or  afiirmation,  in  case  of  the  examination  of  a 
Quaker)  the  truth  and  justice  qf  the  said  complaint,  and  to 
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/^Bwm»^,  ascertain  and  state  what  is  due  and  payable;  and  by  order 

— ^ under  their  hands  and  seals  to  direct  and  appoint  the  paymeot 

thereof,  so  as  the  sum  ordered  do  not  exceed  ten  pounds : 
and  upon  refusal  to  pay  according  to  auch  order,  it  shall  he 
lawful  for  any  one  of  the  said  justices,  by  warrant  under  bis 
hand  and  seal,  to  levy  the  same  by  distress  and  sale  of  ^ 
goods  of  such  offender,  his  executors  or  administrators,  rea- 
4lering  only  the  overplus  to  him  or  them,  the  necessary  diarges 
of  distraining  being  thereout  first  deducted  and  alloived  by 
the  said  justice.  And  any  person  finding  himself  aggrieved 
by  any  judgment  given  by  such  two  justices,  may  appeal  to 
the  next  general  quarter  sess&ofis  to  be  held  for  the  county, 
riding,  city,  liberty,  or  town  corporate ;  and  the  justices  there 
shall  proceed  finally  to  hear  and  determine  the  matter,  suad  to 
reverse  the  said  judgment  if  they  see  cause ;  and  if  they  diall 
find  cause  to  continue  the  said  judgment,  they  shall  then 
decree  the  same  by  order  of  sessions,  and  shall  also  proceed 
to  give  such  costs  against  the  appellant,  to  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  appellant,  as  to 
them  shall  seem  just  and  reasonable.  And  no  proceedings  or 
judgment  had  by  virtue  of  this  act  shall  be  removed  or  super- 
seded by  any  writ  of  certiorari  or  other  writ  out  of  bb 
majesty's  courts  at  Westminster,  or  any  other  court  what- 
soever, unless  the  title  of  such  tithes  shall  be  in  questioo." 

Sect.  5.  *^  Provided,  that  in  case  any  such  appeal  be  made 
as  aforesaid,  no  warrant  of  distress  shall  be  granted  until  after 
such  appeal  be  determined." 

And  by  the  1  Geo.  stat.  S,  c.  6,  s.  9,  ^f  The  like  remedy 
shall  be  had  against  any  Quaker  or  Quakers  for  the  reco- 
vering of  any  tithes  or  rates,  or  any  customary  or  other  rights, 
dues,  or  payments  belonging  to  any  church  or  chapel,  which 
of  right  by  law  and  custom  ought  to  be  paid,  for  the  stipend 
or  g^aint^eqanpe  pf  any  ininiisti^r  or  curate  officiating  in  any 
church  or  chapel ;  and  any  two  or  more  justices  of  the  peace 
of  the  same  county  or  place  (other  than  such  justice  as  is 
patron  of  any  church  or  chapel,  or  anywise  interested  in  the 
said  tithes),  upon  complaint  of  any  parson,  vicar,  curate, 
farmer,  or  proprietor  of  such  tithes,  or  any  churchwarden  or 
chapelwarden,  or  other  person  who  ought  to  have,  receive,  or 
collect  ^ny  such  tithes,  rates,  dues,  or  payments  as  aforesaid, 
are  authorized  and  required  to  summon  in  writing  under  their 
hand  and  seals,  bv  reasonable  warning,  such  Quaker  or 
Quakers  against  wnom  such  complaint  shall  be  made;  and 
after  his  or  their  appearance,  or  upon  defiaiult  of  appearance, 
the  said  warning  or  summons  being  proved  before  them  upon 
oath,  to  proceed  to  hear  and  determine  the  said  complaint, 
and  to  make  such  order  therein  as  in  the  aforesaid  act  is 
limited;  and  also  to  order  such  costs  and  charges  as  they 
shall  think  reasonable,  not  exceeding  ten  shillings^  as  upon 
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the  merits  of  the  cause  shall  appear  just ;  which  order  shall 
and  may  be  so  executed,  and  on  such  appeal  may  be  reversed 
or  affirmed  by  the  general  quarter  sessions,  wiUi  such  costs 
and  remedy  for  the  same ;  and  shall  not  be  removed  into  any 
other  court,  unless  the  titles  of  such  tithes,  dues,  or  payments 
shall  be  in  question,  in  like  manner  as  by  the  aforesaid  act  is 
limited  and  provided/' 

And  by  the  ftJ  Geo.  2,  c.  20,  which  directeth  in  what  manner 
distresses  shall  be  made  by  justices  of  the  peace,  and  which 
gives  to  the  justices  power  to  order  the  goods  distrained  to  be 
kept  for  a  certain  time  before  they  be  sold,  and  gives  power 
also  to  the  officers  making  the  distress  to  deduct  their  rea- 
sonable charges,  it  is  provided  that  the  same  shall  not  extend 
to  alter  any  provisions  relating  to  distresses  to  be  made  for 
the  payment  of  tithes  and  church  rates  by  the  people  called 
Quakers,  contained  in  the  acts  of  the  7  &  8  Will.  3,  c*  34, 
and  the  1  Geo.  1,  stat.  S,  c.  6  (q), 

[[The  53  Geo.  3,  c.  127,  intituled  ''  An  Act  for  the  better  53  Geo.  3, 
Regulation  of  Ecclesiastical   Courts    in  England,   and  for     ^  ^^7. 
the  more  easy  Recovery  of  Church  Rates  and  Tithes  (r)," 
enacted — 

SSect.  4.  "  And  whereas  in  the  seventh  and  eighth  years  of  King 
Ham  the  Third  an  act  was  made  and  passed,  intituled  *  An  Act 
for  the  more  easy  Recovery  of  Small  Tithes,'  whereby,  amongst 
other  things  therein  enacted,  two  or  more  of  his  majesty's  justices 
of  the  peace  are  authorised  and  required  to  hear  and  determine 
complaints  touching  tithes,  oblations,  and  compositions  subtracted 
or  withheld,  not  exceeding  forty  shillings:  And  whereas  it  has 
become  expedient  to  enlarge  such  amount,  and  also  to  extend  the 
said  act  to  all  tithes  whatsoever  of  certain  limited  amount ;  Be  it  Jottieei  or 
enacted.  That  such  justices  of  the  peace  shall,  from  and  after  the  dcumioS'^ 
passing  of  this  act,  be  authorised  and  required  to  hear  and  deter-  CompUinta 
mine  all  complaints  touching  tithes,  oblations,  and  compositions  TuCeriiot 
subtracted  or  withheld,  where  the  same  shall  not  exceed  ten  pounds  "°^*?L. 
in  amount  from  any  one  person,  in  all  such  cases,  and  by  all  such 
means,  and  subject  to  all  such  provisions  and  remedies,  by  appeal  or 
otherwise^  as  are  contained  in  the  said  act  of  King  William,  touching 
small  tithes,  oblations,  and  compositions  not  exceeding  forty  shil* 
lings :    Provided  always,   nevertheless,   that  from  and  after  the 
passing  of  this  act,  one  justice  of  the  peace  shall  be  competent  to 
receive  the  original  complaint,  and  to  summon  the  parties  to  appear 
before  two  or  more  justices  of  the  peace,  as  in  tne  said  act  is  set 
forth." 

[Sect.  6.  <'  And  be  it  further  enacted,  that  from  and  after  the  LimiteUoB  of 
passing  of  this  act,  no  action  shall  be  brought  for  the  recovery  of  ^^'^ 
any  penalty  for  the  not  setting  out  tithes,  nor  any  suit  instituted  in  tS^ 
anv  court  of  equity,  or  in  any  ecclesiastical  court,  to  recover  the 
value  of  any  tithes,  unless  such  action  shall  be  brought  or  such 

(9)  ^See  Lord  Mansfield's  judg-  (r)  TSee  this  act  at  length  uncUr 
ment  m  Rex  v.  Koger  WakifieQ,  the  title  Cxconntnintcation,  vol.  if. 
under  these  acts.]  p.  260.] 
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93  Geo.  3,    suit  Commenced  within  six  years  from  the  time  when  such  tithes 
C'  ^^^'      hecame  due." 

[Sect.  6.  "  And  whereas  in  the  seventh  and  eighth  years  of  King 
c34.  S.4,  '^'  ^Vflliam  the  Third,  an  act  was  made  and  passed,  intituled  '  An  Act 
and  ^G«o-i*  that  the  solemn  Affirmation  and  Declaration  of  the  People  called 
I.  sf.  '  ^  '    Quakers  shall  be  accepted  instead  of  an  Oath  in  the  usual  Form/ 
whereby,  among  other  things,  it  is  therein  enacted,  where  any 
Quaker  shall  refuse  to  pay  for  or  compound  for  his  great  or  small 
tithes,  or  to  pay  any  church  rates,  two  or  more  of  his  majesty's  jus- 
tices of  the  peace  are  authorized  to  hear  and  determine  the  same, 
not  exceeding  the  value  of  ten  pounds  :  And  whereas  hy  a  statute 
made  and  passed  in  the  first  year  of  King  George  the  First,  the 
said  act  is  extended  to  other  objects :  And  whereas  it  is  become 
ai  (o  Qnaken  expedient  to  enlarge  the  said  sum ;  Be  it  enacted,  that  from  and 
pty  Tilhei/^   after  the  passing  of  this  act,  all  the  provisions  of  the  said  acts  of 
&c extended.  King  William  and  King  George  shall  be  deemed  and  taken  to 
extend  to  any  value  not  exceeding  fifty  pounds  :  Provided  always, 
nevertheless,  that  from  and  after  the  passing  of  this  act,  one  justice 
of  the  peace  shall  be  competent  to  receive  the  original  coniplaint, 
and  to  summon  the  parties  to  appear  before  two  or  more  justices 
of  the  peace,  as  in  the  said  act  is  set  forth." 

[[In  September,  1835,  was  passed  5  &  6  Will.  4,  c  74, 
5  &  6  Will  ^'^^^'^'^^  "  An  Act  for  the  more  easy  Recovery  of  Tithes." 
4,  c.  74.         [Sect.  1.  *^  Whereas  an  act  was  passed  in  the  seventh  and  eighth 
7&  swni.8,  years  of  the  reign  of  King  William  the  Third,  intituled  *  An  Act 
*•*•  for  the  more  easy  Recovery  of  Small  Tithes,'  whereby  it  was 

amongst  other  things  enacted,  that  two  or  more  of  his  majesty's 
justices  of  the  peace  were  authorized  and  required  to  hear  and 
determine  complaints  touching  small  tithes,  oblations,  and  com* 
positions  subtracted  or  withheld,  not  exceeding  forty  shillings: 
And  whereas  an  act  was  passed  in  the  fifty- third  year  of  the  reign 
saOeo.  8,  of  his  late  majesty  King  George  the  Third,  intituled  <  An  Act  for 
c*  1S7.  the  better  Regulation  of  Ecclesiastical  Courts  in  England,  and  for 

the  more  easy  Recovery  of  Church  Rates  and  Tithes,'  whereby  the 
jurisdiction  of  the  said  justices  was  extended  to  all  tithes,  oblations, 
and  compositions  subtracted  or  withheld,  where  the  sanae  should 
not  exceed  ten  pounds  in  amount  from  any  one  person :  And 
whereas  by  an  act  of  the  seventh  and  eighth  years  of  the  reign  of 
King  William  the  Third,  Chapter  Thirty-four,  provision  is  made 
for  the  recovery  of  great  and  small  tithes  (not  exceeding  the 
amount  of  ten  pounds)  due  from  Quakers,  by  distress  and  sale, 
under  the  warrant  of  two  justices  :  And  whereas  by  an  act  of  the 
first  year  of  the  reign  of  King  George  the  First,  Chapter  Six,  the 
provisions  of  tlie  said  last-mentioned  act  were  extended,  in  the  case 
of  Quakers,  to  all  tithes  or  rates,  and  customary  rights,  dues,  and 
payments  belonging  to  any  church  or  chapel :  Ajid  whereas  by  the 
said  recited  act  of  the  fifty-third  year  of  the  reign  of  King  George 
the  Third  the  aforesaid  provisions  in  relation  to  Quakers  were 
amended,  and  were  also  made  applicable  to  any  amount  not  exceed- 
ing fifty  pounds  :  And  whereas  by  an  act  of  the  parliament  of  Ire- 
land of  the  seventh  year  of  the  reign  of  King  George  the  Third, 
Chapter  Twentv-one,  amended  and  extended  by  an  act  of  the  par- 


%i1^tti—\^Haw  to  be  recovered  from  Quakers.'^  761 

liament  of  the  United  Kingdom  of  the  fifty-fourth  year  of  the  reign  5  &  o  wiil4, 
of  Kinff  George  the  Third,  Chapter  Sixty-eight,  similar  provisions  — !£i — 
are  in  rorce  in  Ireland  for  the  recovery,  from  Quakers,  of  great  and 
small  tithes,  and  customary  and  other  rights,  dues,  and  payments 
belonging  to  any  churcli  or  chapel,  not  exceeding  the  amount  of 
fifty  pounds  :  And  whereas  it  is  highly  expedient,  and  would  fur- 
ther tend  to  prevent  litigation,  if,  in  the  cases  and  with  the  excep- 
tions hereinaller  mentioned,  all  claimants  were  restricted  to  the 
respective  remedies  provided  by  the  said  recited  acts  :  Be  it  there-  £'**5f*«|*^ 
fore  enacted  &c.  That  from  and  after  the  passing  of  this  act  no  suit  v/ryorTiibei 
or  other  proceedimr  shall  be  had  or  instituted  in  any  of  his  majesty's  J"***'  *<J^.. 

.     .    Vi      1       -t^  t        •  /•  T_  *.i       r  •      (except ID IM 

courts  m  England  now  havmg  cognizance  of  such  matter  tor  or  m  um  or  Qaa- 
respect  of  any  tithes,  oblations,  or  compositions  withheld,  of  or  j^iif*"^ 
under  the  yearly  value  of  ten  pounds  (save  and  except  in  the  cases  der  th«  Pow- 
provided  for  in  the  two  first-recited  acts),  but  that  all  complaints  snt*!^eUc7^ 
touching  the  same  shall,  except  in  the  case  of  Quakers,  be  heard  Acu. 
and  determined  only  under  the  powers  and  provisions  contained  in 
the  said  two  first-recited  acts  of  parliament  in  such  and  the  same 
manner  as  if  the  same  were  herein  set  forth  and  re-enacted ;  and 
that  no  suit  or  other  proceeding  shall  be  had  or  instituted  in  any  of 
his  majesty's  courts  either  in  England  or  Ireland  now  having  cog- 
nizance of  such  matter,  for  or  in  respect  of  any  great  or  small  tithes, 
moduses,  compositions,  rates,  or  other  ecclesiastical  dues  or  demands 
whatsoever,  of  or  under  the  value  of  fifly  pounds,  withheld  by  any 
Quaker  either  in  England  or  Ireland ;    but  that  all  complaints 
touching  the  same,  if  in  England,  shall  be  heard  and  determined 
only  under  the  powers  and  provisions  contained  in  the  said  recited 
acts  of  the  seventh  and  eighth  years  of  King  William  the  Third, 
Chapter  Thirty- four,  and  the  fifty- third  year  of  King  George  the 
Third  ;  and  if  in  Ireland  under  the  said  recited  act  of  the  parlia- 
ment of  Ireland,  of  the  seventh  year  of  King  George  the  Third, 
and  the  said  recited  act  of  the  fifly-fourth  year  of  King  George  the 
Third,  in  the  same  manner  as  if  the  same  were  herein  set  forth  and 
re-enacted :  Provided  always^  that  nothing  hereinbefore  contained  ProviM. 
shall  extend  to  any  case  in  which  the  actual  title  to  any  tithe, 
oblation,  composition,  modus,  due,  or  demand,  or  the  rate  of  such 
composition  or  modus,  or  the  actual  liability  or  exemption  of  the 

Sroperty  to  or  from  any  such  tithe,  oblation,  composition,  modus, 
ue,  or  demand,  shall  be  hand  fide  in  question,  nor  to  any  case  in 
which  any  suit  or  other  proceeding  shall  have  been  actually  insti- 
tuted before  the  passing  of  this  act." 

[Sect.  %,  "  That  in  case  any  suit  or  other  proceeding  has  been  Manner  or 
prosecuted  or  commenced,  or  shall  hereafter  be  prosecuted  or  com-  recovering 
menced,  in  any  of  his  majesty's  courts  in  England  or  Ireland,  for  rromQatken. 
recovering  any  great  or  small  tithes,  modus  or  composition  for 
tithes,  rate  or  other  ecclesiastical  demand,  substracted,  unpaid,  or 
withheld  by  or  due  from  any  Quaker,  no  execution  or  decree  or 
order  shall  issue  or  be  made  against  the  person  or  persons  of  the 
defendant  or  defendants,  but  the  plaintiff  or  plaintiffs  shall  and  may 
have  his  execution  or  decree  against  the  goods  or  other  property 
of  the  defendant  or  defendants ;  and  in  case  any  person  now  is 
detained  in  custody  in  England  or  Ireland  under  any  execution  or 
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decree  in  such  suit  or  proceeding,  the  sheriff*  or  other  officer  hftTh^ 
snch  person  in  his  custody  shall  forthwith  discharge  him  therefrom ; 
and  the  plaintiff  or  plaintiffs  in  such  suit  or  proceeding  shall  and 
may,  notwithstanding  such  discharge,  issue  any  other  execution  or 
take  any  other  proceeding  for  recovering  his  demand  and  his  costs 
out  of  the  property,  real  or  personal,  of  the  person  so  discharged." 

[[Lastly,  this  act  was  amended  in  June,  1841,  by  4  &  5 
Vict.  c.  36,  the  object  of  which  was  to  take  away  all  juris- 
diction from  the  ecclesiastical  courts  in  all  matters  relating  to 
tithes  of  a  certain  amount;  it  enacted  as  follows : 

4  &  5  Vict      ["  Whereas  it  is  esLoedient  to  extend  all  the  provisions  of  an  act 
c.  36.       passed  in  the  fiflh  and  sixth  years  of  his  late  majesty  King  William 
5&8Wiu.4,  the  Fourth,  intituled  *  An  Act  for  the  more  easy  Recovery  of 
c.  74.  Tithes,*  to  all  suits  in  the  ecclesiastical  courts  hereafter  to  be  com- 

menced for  the  recovery  of  any  tithes,  oblations,  or  compositions  of 
or  under  the  yearly  value  of  ten  pounds,  and  of  any  great  or  small 
tithes,  moduses,  compositions,  rates,  or  other  ecclesiastical  dues  or 
demands  whatsoever,  of  or  under  the  value  of  fifty  pounds,  with- 
Eimctmenta     held  by  any  Quaker :  Be  it  therefore  enacted,  &c.  that  from  and 
and  Provi-      after  the  passinff  of  this  act,  all  the  enactments  and  provisions  of 
cited  Act  re-   the  said  recited  act  passed  m  the  fifth  and  sixth  years  of  his  late 
ceedilT/s  rJT  majesty  King  William  the  Fourth,  respecting  suits  or  other  pro- 
tbe  Recovery  ceedings  in  any  of  her  Majesty's  courts  in  England,  in  respect  of 
Tiihes'iind      tithes,  oblations  and  compositions  of  or  under  the  yearly  value  of 
other  Ecde-    ten  pouuds,  and  of  any  great  or  small  tithes,  moduses,  compositions, 
extended  to    rstes  or  Other  ecclesiastical  dues  or  demands  whatsoever,  of  or 
tkaf  (Tonrtt^  uuder  the  value  of  fifty  pounds,  withheld  by  any  Quaker,  shall  ex- 
ia  EDgUod*.    tend  and  be  applied  to  all  ecclesiastical  courts  in  England,'* — Ed.] 


11.  lathes  severed  to  be  sued  for  in  the  Temporal  Courts 

only. 

Tithes  being  set  out  («),  or  severed  from  the  nine  parts,  be- 
come lay  chattels.  Upon  which  foundation,  when  the  tithe  i£ 
corn  was  set  out  in  sheaves,  and  the  parson  would  not  take  it, 
but  prayed  remedy  in  the  spiritual  court,  a  prohibition  was 
granted.  And  when  a  sequestration  was  prayed  in  the  tem- 
poral courts,  of  tithes  not  set  out,  the  right  of  which  was  in 
controversy,  the  party  was  told  his  request  had  been  reason- 
able if  they  had  been  severed  from  the  nine  parts.  For  the 
same  reason,  if  after  severance  they  are  carried  away  by  a 
stranger,  the  remedy  is  in  the  temporal  courts ;  but  otherwise 
if  they  are  carried  away  by  the  owner :  because  his  setting 
them  out,  in  order  to  carry  them  away,  is  a  fraudulent  setting 
out  (t)„ 

And  judgment  of  pramunire  hath  been  given  against  a  man 

(<)  Seepof^  (0  G»i^«  6^*     See  BUtkmMt 

case,  Cro.  Eliz.  607, 843. 


ibr  wmg  ki  ihe  miritttal  court  for  titbes,  allegittg  die  fame  to 
be  teverod  frooi  tne  oiiie  parte  («). 


15S.  Suit  far  Tithes  tn  «Ae  Camrts  &f  Equity. 

Notwithstaodsog  all  these  statutes,  tithes  (if  of  any  con- 
sideraUe  value)  ^e  bow  generally  sued  £br  in  the  courts  of 
Muity  by  English  bill^  and  for  the  most  part  in  the  Exchequer 
Chamber ;  but  not  upon  the  statute  for  treble  or  double  value ; 
&r  ther^  can  be  no  suit  in  equity  fbr  the  recovery  of  the  double 
or  treble  value  (a;). 

The  Court  ot  Exchequer  hath  an  original  and  complete 
Jurisdiction  over  tithes^  and  will  decree  an  account  and  pay- 
ment of  the  arrears  of  them  (y ).  The  same  relief  may  be  had 
by  a  bill  filed  in  the  Court  of  Chancery.  And  where  the  title 
to  tithes  is<;learly  made  out,  although  not  supported  by  posses- 
sion^  these  courts  will  decree  an  account,  without  an  issue  (z). 


13.  Incumbent  dying. 

If  the  incumbent  dieth,  his  executor  may  recover  the  tithes 
which  became  due  in  the  testator's  lifetime ;  but  he  is  not  en- 
titled to  the  treble  value  upon  the  statute  {a).    [[See  the  titles 

%tA0(  and  JUaution,^ 


XVL  Of  the  setting  out,  and  the  manner  of  taking  and 

carrying  away  of  Tithes. 

By  a  constitution  of  Archbishop  Winchelsea  it  is  ordained  General 
as  follows :  ''  Because  by  reason  of  divers  customs  in  the  Mmoro^ 
taking  of  tithes  throughout  divers  churches,  quarrels,  conten- 
tions, scandals,  and  very  great  hatred  between  the  rectors  of 
the  churches  and  their  parishioners  do  oftentimes  arise,  we 
will  and  ordain,  that  in  all  the  churches  established  throughout 
the  province  of  Canterbury,  there  be  one  uniform  taking  of 
tithes  and  profits  of  the  churches  (A). 

Between  the  Rectors  of  ChurchesJ] — Which  is  to  be  under- 
stood also  of  vicars  where  the  tithes  belong  to  their  portion  (c). 

Throughout  the  Promnces."] — Per  provindam :  Lindwood 
says,  in  some  copies,  it  was  archiepiscopatum  (as  also  it  was  in 

3  Inst.  12L  1462 ;  Baker  v.  AthU,  2  Anst  493 ; 

Wood,  b.2,  C.2;  Vin.IMsmes,  Bell  v.  Reed,  Bunb.  193;    Wools  v. 

M.  b.;    Chapman  Y,  Beardy  4  GwiU.  WalUy^  1  Anst  100;  Chamberlaine 

1482.  T.  Newte,  2  P.  Wms.  463,  in  note; 

(y)  Lane,  100.  3  Atk.  590,  and  1  Bro.  P.  C.  157. 

W  Lygon  V.  Strutt  2  Anit  601.  (a)  1  Vera.  60. 

See  also  Foxerqft  ▼.  Parm,  6  Ves.  (6)  Lind.  192. 

221 ;  Gamoru  v.  Barnard,  4  GwOl.  (c)  Ibid. 


u 
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Archbishop  Grey's  constitutions,  from  whence  this  was  taken); 
but  in  a  provincial  council  held  at  London  under  Archbishop 
Chicheley^  the  word  archiepiscopatum,  by  consent  of  the  pre* 
lates  and  the  whole  clergy,  was  taken  away,  and  provinciam  in- 
serted in  its  place,  Lindwood  himself  being  then  prolocutor  (d). 
And  Profits  of  the  CAttrcA.]— That  is,  which  do  not  consist 
in  tithes ;  as  oblations,  mortuaries  and  such  like  (e). 

But  notwithstanding  the  canon,  the  manner  or  form  of  setting 
out  or  payment  of.tithes  is  for  the  most  part  governed  by  the 
custom  of  the  place. 

Hall  V.  Mttchet  and  others  (f).  In  this  case  one  of  the 
defendants  occupied  a  meadow  of  nine  acres,  which  he  cut 
down  at  four  several  tiroes,  and  set  out  the  tithe  of  each  cutting 
separately  as  it  was  cut.  The  plaintiff  objected,  that  cutting 
down  so  small  a  field  at  four  different  times  could  only  be 
justified  from  absolute  necessity,  as  it  gave  so  much  trouble  to 
the  clergyman.  Court  held  that  a  farmer  may  cut  down  a 
field  in  any  portions  most  convenient  to  himself,  provided  he 
set  out  the  tithe  of  all  cut  down  at  any  one  time,  before  any 
part  of  it  is  carried  away,  and  provided  it  be  not  done  vex- 
atiously. 
Not  before  If  the  owucr  wiU  not  cut  his  crop  before  it  be  spoiled, 
eat  "*^  *     the  parson  is  without  remedy  {g)* 

Parson  may        The  parson,   vicar,   impropriator  or  farmer  *  cannot  come 

noi  let  it  oDt.  himyelf  and  set  forth  his  tithes  without  the  licence  and  consent 

of  the  owner ;  for  if  he  shall  of  his  own  head  tithe  the  com 

or  hay  of  any  landholder  within  his  parish,  and  carnr  it  away, 

he  is  a  trespasser^  and  an  action  will  lie  against  him  for  it  (A). 

Yet  he  may        But  every  pcrson  is  bound  of  common  right  to  cut  down 

•ee  it  let  oat.  ^^^  ^^^  ^^^  ^^  tithcs  of  his  owu  lands.     And  that  it  may  be 

done  faithfully  and  without  fraud,  the  laws  of  the  church  en- 
title the  parson  to  have  notice  given  him ;  but  by  the  decUua- 
tion  of  the  common  law,  such  notice  is  not  necessary.  Yet 
nevertheless  the  common  law  declareth  a  custom  of  tithing 
without  view  to  be  an  absurd  custom  (»).  And  by  the  statute 
of  the  3  &  3  Edw.  6,  c  13,  it  is  enacted,  that  at  all  times 
whensoever,  and  as  often  as  any  prsedial  tithes  shall  be  due  at 
the  tithing  of  the  same,  it  shall  be  lawful  to  every  partf  to 
whom  any  of  the  said  tithes  ought  to  be  paid,  or  his  deputy  or 
servant,  to  view  and  see  their  said  tithes  to  be  justly  and  truly 
set  forth  and  severed  from  the  nine  parts. 

In  JErskine  v.  Ruffe  (A),  the  Court  of  Exchequer  heldj  con- 
trary to  a  former  opmion,  that  it  is  not  necessary  to  cut  down 
all  the  com  growing  in  a  field  before  the  tithe  of  any  part  can 

(d)  Lind.  192.  (t)  Being  abtgue  vim  et  tadu,    6 

(e)  Lind.  122.  Com.  Dig.  303.     See  Boughton  t. 
(/)  4  Gwill.  1460.  Wright,  Bunb.  186. 

{g)  God.  394.  ik)  6  Bac  Abr.  74,  75. 

(A)  Deg.  p.  2,  c  14. 
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be  set  out^  but  that  the  tithe  may  be  set  out  as  often  as  a  rea- 
sonable quantity  Is  cut  down.  And  that  unless  there  be  a 
custom  of  the  parish  to  set  out  the  tithe  of  barley  in  some 
other  manner,  it  roust  be  gathered  into  cocks,  and  every  tenth 
cock  set  out  for  tithes. 

^.,  6  Geo.  3,  Butter  v.  Heathby  (/).  An  action  upon  the  conom  that 
case  was  brought  against  the  defendant  for  not  fetching  away  uTS^^elf!^"" 
his  tithes  in  a  reasonable  time.  The  declaration  states,  that 
the  plaintiff  set  out  the  tithes,  and  the  defendant  refused  to 
fetch  them  away.  At  the  trial  the  defendant's  counsel  insisted 
on  a  custom  in  the  parish,  that  notice  should  be  given  to  the 
owner  of  the  tithes,  of  the  setting  them  out.  The  judge  who 
tried  the  cause  held  the  custom  not  to  be  a  good  one  ;  and  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  of  King's  Bench  upon  the  following  question,  viz. 
Whether  the  custom  be  good  in  law  or  not?  A  motion  had. 
been  made  for  a  new  trial  and  a  rule  to  show  cause.  The 
counsel  for  the  plaintiff  denied  this  to  be  a  good  custom,  be- 
cause it  was  only  setting  up  the  ecclesiastical  law  against  the 
common  law  of  the  kingdom,  which  cannot  be  done  by  custom 
in  any  particular  district.  By  Mr.  Justice  Wilmot :  *^  By  the 
common  law  no  notice  is  necessary.  By  the  ecclesiastical  law 
it  is  necessary.  The  question  therefore  is.  Whether  the  eccle- 
siastical law  can  be  introduced  under  the  notion  of  such  a  cus- 
tom ?  This  was  agreed  to  be  the  question.  The  plaintiff's 
counsel  objected  that  this  custom  is  not  a  reasonable  or  good 
one,  because  it  is  not  founded  upon  any  consideration.  The 
farmer  can  receive  no  benefit  by  giving  such  notice :  on  the 
contrary,  he  may  be  much  incommoded  by  being  bound  down 
to  set  them  out  at  the  particular  time  notified.  Indeed,  notice 
to  the  owner  of  the  tithes  of  their  having  been  set  out,  is  pre- 
viously necessary  to  the  bringing  an  action  for  not  carrying 
them  away.  And  this  notice  was  given.  The  counsel  for  the 
defendant,  who  argued  in  support  of  the  rule  for  a  new  trial, 
admitted  that  the  common  law  doth  not  require  the  notice  of 
setting  them  out.  But  this  custom  does  require  it ;  and  they 
insisted  that  it  is  a  good  custom.  The  consideration  of  cus- 
toms cannot  be  inquired  into.  However,  if  it  were  necessary 
to  do  so,  honesty  and  piety  are  suflScient  considerations  for 
this  custom.  But  customs  must  be  presumed  to  have  sprung 
from  good  considerations.  This  custom  prevails  in  half  the 
parishes  in  the  west  of  England ;  and  as  tithes  depend  in  a 
great  measure  upon  custom,  so  also  does  the  manner  of  setting 
them  out.  In  a  cause  at  nisi  prius,  in  the  case  of  one  Yar- 
borough,  at  Lincoln  assizes.  Lord  Chief  Justice  Willes  held 
such  a  custom  to  be  good,  and  said  he  wished  it  were  the  law 
of  the  land.    After  having  taken  time  to  consider  of  it.  Lord 

(0  Bur.  Manif.  1891. 


oat. 
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caitom  that    Mafisfield  defivered  the  opinion  of  the  court :  ^Tfae  adj  qaes* 
i^e^'^ven^'"'^'^  tiDtt  is^  Whethct  this  be  a  reasonable  eustetn  or  not    Thm 

' is  DO  authority  that  comes  up  to  this  point  but  one,  and  fbt 

was  a  cause  on  the  midland  dvcmty  before  Lord  Chief  Justin 
WilleSy  who  thought  it  a  reasonable  custom.  I  think  so  too. 
I  believe  the  doubt  about  it  arose  from  9  jealousy  of  receiving 
the  ecclesiastical  law  in  any  case  whataver,  lest  tiie  dergy 
should  introduce  it  by  degrees.  It  is  reasond^le,  aepromotPM 
of  justice  and  preventive  of  fraud.  Mr.  Dunning  said,  as  of 
his  own  knowledge,  that  there  were  such  customs  in  the  west 
of  England ;  and  I  am  told  there  are  suck  in  Lincolnshiie. 
We  are  all  clear  that  it  is  a  good  custom.  It  is  for  the  pre- 
vention of  fraud  and  for  the  convenience  of  die  parties.  Tlmxe- 
fbre  the  rule  must  be  made  absolute  for  a  new  trial." 
Mast  take  The  csTe  of  the  tithes,  as^to  waste  or  spoiling,  after  severance, 

aftTr  ?t  is  set  i^sts  upoH  the  parson,  and  not  upon  tile  owner  of  the  laadw'  For 
it  seemetii  that  the  parson-  is  at  his  peril  tx^  take-  notice  of  the 
tithes  being  set  out,  and<  so  it  YiAih  b^n  declarsd,  titat  althoogb 
die'  parishioner  ought  die  jure  ito  reap  the  oorn^  yet  he  is  net 
bound  to  guard  the  tidies  of  the  paison  (m). 

And  the  right  to  die  tithes  vestis  in  die  parson  immediatetf 

on  severance,  so  diat  if  he  execute  a  lease*  of  diem*  on  a  isf 

subsequent  to  their  severance,  but  previous  to  their  being  car^ 

ried  away  by  the  landttiolder,  the  lessee  omnot  maintun  an 

action  for  diem  {n). 

May  spread        But  after  the  tithes  are  set  forth^  he  may  of  common  tight 

D^n  the '      come  himself,  or  his  servants,  and'  spread  abroad,  di*y  and  stack 

groand.        j|jg  q^j^j^^  y^^y^  ^^  |.jj^  jjj^^^  jjj,  ^^y  convenient  place  or  placft 

upon  die  ground  where  the  same  grew,  till  it  be  suffieiendy 
weathered  and  fit  to  be  carried  into  the  bam.  But  he  mostnot 
take  a  longer  time  for  the  doing  thereof  than  what  is  convenient 
and  necessaiy,  and- what  shall  be  deemed  a  convenient  and  oe* 
oessary  time  the  Iftw  doth  not  nor  can  define^  for  the  quantity  of 
the  com  or  hay,  and  the  weather,  in  this  case  are  to-be  cossi^ 
dered;  and  what  shall  in  this  and  all  other  cases  of  likenatoie 
be  said  to  be  a  reasonable  and*  convenient  time,  is  to  be  dett^ 
mined  by  the  jury,  if  the  point  come  in  issue  triable  by  a  jury; 
but  if  it  come  to  be  determined  upon  a  demumer,  or  oftcf 
matter  of  law,  the  judges-  of  the  court  where  the  cause  depends 
are  to  resolve  the  same  (o). 
And  carry  it  And  it  shsll  be  lawftil  quietly  to  take  and  carry  the  ssioe 
•way.  away.     And  if  any  person  carry  away  his  com  or  hay,  or  his 

other  prsedial  tithes,  before  the  tithe  thereof  be  set  forth,  or 
willingly  withdraw  his  tithes  of  the  same,  or  of  such  other 
things  whereof  prsedial  tithes  ought  to  be  paid ;  and  if  any 
person  do  stop  or  let  the  parson,  vicar,  proprietor,  owner,  or 

(m)  Gibs.  689 ;  TennarU  v.  Stubbin,        (n)  Wyburd  v.  Tuck,  1  Bos,  &  PoL 
in  the  Exchequer,  M.  1795 ;  Bxr^UUi    45S. 
Mri.  A,  Amtruther,  (o)  Deg.  p.  2,  c.  14;  Str.  245. 


oth^  their  defMities  or  fanners,  to  yww,  take  and  caorry  away 
tibeir  tithes  as  is  aboTe  said»  he  skaU  fioirfeil  dooUe  value  with 
costa^  to  be  recovered  ia  the  eecle^astical  courts  (p). 

Aad  he  may  carry  hb  tithes  itam  the  ffrouad  where  they 
grew,  either  by  the  commoo  way,  or  any  suoi  way  as  the  owner 
of  the  land  useth  to  carry  away  his  nine  parts.  But  if  there 
are  more  ways  than  one^  and  the  question  is,  which  is  the  right 
way,  this  is  cognizable  in  the  temporal  court  (g). 

In  the  case  of  CobbY.  Se^ir),  it  was  held,  that  die  parson 
is  not  entitled  to  carry  his  tithes  hone  by  every  read  which 
the  ISurmer  hnaasetf  uses  fbr  the  oceupation  of  Us  &nii,  but  he 
may  use  that  road  which  the  &rmcr  uses  in  taking  away  his 
nine  parts. 

And  if  the  owner  of  the  soil,  afker  he  hath  duty  set  ferth  his 
tithes,  will  stop  up  the  ways,  and  not  suffinrthe  pavsen  to  eagny 
away  his  tithes,  or  to  spread,  dry,  and  stack  di«m  opon  the 
land,  this  is  no  good  settmg  forth  of  his.  tidiea  withoat  &aud 
within  the  statute ;  b«t  the  parson  nay  ha^  as  action  upon 
the  saki  statute,  and  may  recover  the  trebk  value,  oa  may  have 
an  aclaon  upon  the  case  for  such  distovbanee,  as  it  scemeth;: 
or  he  may,  if  he  will,  break  open  the  gate  or  fence  which  hii»* 
ders  him,  and  carry  away  his  tithes  {s). 

But  in  this  he  most  be  cautious  that  he  commit  no  riot,  n»r  But  matt  not 
break  any  gate,  rails,  lock  or  hedges,  more  than  necessarily  vumH^l 
he  must  for  his  passage  (0* 

And  when  he  comes  with,  his  carts,  teams,  or  other  carriages, 
to  carry  away  his  tithes,  he  must  not  suffer  his  horses  or  osen 
to  eat  and  depasture  the  grass  growing  in  the  grounds  where 
the  tithes  arise,  much  less  the  com  there  growing  or  cut ;  bist 
if  his  cattle  (as  cannot  be  avoided)  do  in  their  passage,  against 
the  will  of  the  drivers,  here  and  Aere  snatch  some  of  the  grass, 
this  is  excusable  («). 

It  seems,  that  if  li<fhes  set  forth  renmin  too  lon0  upon  tfte  peoaity  on 
land,  the  owner  of  the  soil  may  take  them  damage  feasant,  but  ft^^^^JH^'^^ 
then,  if  he  be  sued  for  them,  in  order  to  justify,  he  must  set 
forth  howfong  they  had  remained  before  he  took  them*;  and 
when  they  shall  be  said  to  remain  too  long,  is  triable  by  the 
jury  (x). 

Or  an  action  upon  the  case  will  lie  against  the  parson  for  Action  on  the 
his  negligence  in  his  behalf;  but  no  action  in  such  case  will  th^^Sio^ 
lie,  unless  the  parishioner  hath'  duly  set  fortiii  his  tithes,  and  hath 
also  given  notice  to  the  parson  diat  they  are  so  set  forth  (y). 

But  the  occupier  of  the  ground  cannot  put  in  his  catde  and 

(p)  2  &  3  Edw.  ff,  c.  13i  »,  2.  (jr)  Wate.  c.  54, 

(q)  Oeg;.  p.  2,  c.  14.  (y)  Deg.  p.  2.  c.  14 ;  Lord  Rayja* 

(r)  2  Bo8.  &  Pal.  N.  Hi^.  406.  187 ;  3  Burr.  1892,  ntpra.    For  the 

(s)  Deg.  p.  2,  c  14.  grounds  of  tliis  actiou,  see  Witeman. 

(0   Ibid-  V.  Denham.  2  RolL  Rep.  328. 
(tc)  Ibid. 
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destroy  the  corn  or  other  tithe,  for  that  is  to  make  himself  a 
judge  what  shall  be  deemed  a  convenient  time  for  taking  it 
away;  but  the  court  and  jury,  upon  an  action  brought,  are  to 
determine  of  the  reasonableness  of  the  time,  and  of  &e  recom- 
pense to  be  made  for  the  injury  sustained  (z). 

XVI L  Tithes  in  London. 

Excepted  In  the  several  acts  of  the  27  Hen.  8,  c.  20,  32  Hen.  8,  c.  7, 

framSucate..  g  g^  3  gdw.  6,  c.  13,  7  &  8  Will.  3,  c.  60,  and  [;6  &  7  Will.  4, 
c.  71,  s.  90)],  there  is  a  proviso  that  nothing  therein  shall  extend 
to  the  city  of  London,  concerning  any  tiUie,  offering,  or  other 
ecclesiastical  duty,  grown  and  due  to  be  paid  witliin  the  said 
city,  because  there  is  another  order  made  for  the  payment  of 
tithes  and  other  duties  there. 
Order  by  Which  ordcr  is  as  foUoweth : — It  appeared  by  the  records 

Tre^fiTerned.  ^^  *^®  ^ity  of  London,  that  Niger,  bishop  of  London^  in  the 
13  Hen.  3,  made  a  constitution,  in  confirmation  of  an  ancient 
custom  formerly  used  time  out  of  mind,  thi^t  provision  should 
be  made  for  the  ministers  of  London  in  this  manner,  that  is  to 
say,  that  he  who  paid  the  rent  of  20«.  for  his  house  wherein 
he  dwelt,  should  offer  every  Sunday,  and  every  Apostle's  day 
whereof  the  evening  was  fasted,  one  halfpenny ;  and  he  that 
paid  but  10^.  rent  yearly,  should  offer  but  one  farthing ;  all 
which  amounted  to  the  proportion  of  2s.  6d.  in  the  pounds  for 
there  were  fifty-two  Sundays,  and  eight  Apostles'  davs  the  visils 
of  which  were  fasted ;  and  if  it  chanced  that  one  of  the  Apostles' 
days  fell  upon  a  Sunday,  then  there  was  but  one  halfpenny  or 
fiurthing  paid,  so  that  sometimes  it  fell  out  to  be  somewhat  less 
than  2s.  6d,  in  the  pound. 

And  it  appears  by  the  book  cases  in  the  reign  of  Edward  III. 
that  the  provision  made  for  the  ministers  of  London  was  by 
offerings  and  obventions,  albeit  the  particulars  are  not  assigned 
there,  but  must  be  understood  according  to  the  former  ordi- 
nance made  by  Niger. 

And  the  payment  of  2s,  6d.  in  the  pound  continuing  until 
the  13  Ric.  2,  Arundel,  Archbishop  of  Canterbury,  made  an 
explanation  of  Niger's  constitution,  and  thrust  upon  the  citizens 
of  London  two  and  twenty  more  saints'  days  than  were  intended 
by  the  constitution  made  by  Niger,  whereby  the  offerings  now 
amounted  unto  the  sum  of  3s.  5d.  in  the  pound.  And  there 
being  some  reluctation  by  the  citizens  of  London,  Pope  Inno- 
cent, in  the  5  Hen.  4,  granted  his  bull,  whereby  ArundeFs  ex- 
planation was  confirmed.  Which  confirmation  (notwithstanding 
the  difference  between  the  ministers  and  citizens  of  London 
about  those  two  and  twenty  saints'  days  which  were  added  to 
their  number).  Pope  Nicholas  also,  by  his  bull,  did  confirm  in 
the  31  Hen.  6. 

(i)  Lord  Raym.  1S9 ;  Williams  v.  Ladnert  8  Tenn  Rep.  72. 
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Against  which  the  citizens  of  London  did  contend  with  so  Order  by 
high  a  hand  that  they  caused  a  record  to  be  made  whereby  it  Tk  t!over?ed. 
might  appear,  in  future  ages,  that  the  order  of  explanation 
made  by  the  Archbishop  of  Canterbury  was  done  without 
calUng  the  citizens  of  London  unto  it,  or  any  consent  given  by 
them :  and  it  was  branded  by  them  as  an  order  surreptitiously 
and  abruptly  obtained,  and  therefore  more  fit  to  have  the  name 
of  a  destructory  than  a  declaratory  order. 

Nevertheless,  notwithstanding  this  contention,  the  payment 
seemeth  to  have  been  most  usually  made  according  to  the  rate 
of  Ss*  5d.  in  the  pound.  For  Lindwood,  who  wrote  in  the  time 
of  Henry  VL,  in  his  Provincial  Constitutions  debating  the 

Question,  whether  the  merchants  and  artificers  of  the  city  oi 
iondon  ought  to  pay  any  tithes,  showeth,  that  the  citizens  of 
London,  by  an  ancient  ordinance  observed  in  the  said  city,  are 
bound,  every  LordVday,  and  every  principal  feast-day  either 
of  the  Apostles  or  others  whose  viffils  are  fasted,  to  pay  one 
farthing  for  every  \0s»  rent  that  they  paid  for  their  houses 
wherein  they  dwelt. 

And  in  the  36  lien.  VL  there  was  a  composition  made  between 
the  citizens  of  London  and  the  ministers,  that  a  payment  should 
be  made  by  the  citizens  according  to  the  rate  of  Ss.  5d,  in  the 
pound ;  and  if  any  house  were  kept  in  the  proper  hand  of  the 
owner,  or  were  demised  without  reservation  of  any  rent,  then 
the  churchwardens  of  the  parish  where  the  houses  were  should 
set  down  a  rate  of  the  houses,  and  according  to  that  rate  pay- 
ment should  be  made. 

After  which  composition  so  made,  there  was  an  act  of  common 
council  made  in  the  14  Edw.  IV.  in  London,  for  the  confirma- 
tion of  the  bull  granted  by  Pope  Nicholas. 

But  the  citizens  of  London  finding  that  by  the  common  laws 
of  the  realm,  no  bull  of  the  pope,  nor  arbitrary  composition,  nor 
act  of  common  council,  could  bind  them  in  such  things  as  con- 
cerned their  inheritance,  they  still  wrestled  with  the  clergy,  and 
would  not  condescend  to  the  payment  of  the  said  ll^/.  by  the 
year,  obtruded  upon  them  by  the  addition  of  the  two  and  twenty 
saints'  days :  whereupon  there  was  a  submission  to  the  lord 
chancellor  and  divers  others  of  the  privy  council  in  the  time  of 
King  Henry  VIIL ;  and  they  made  an  order  for  the  payment 
of  tithes  according  to  the  rate  of  2s,  9d.  in  the  pound ;  which 
order  was  first  promulgated  by  a  proclamation  made,  and  after- 
wards established  by  an  act  of  parliament  made  in  the  27 
Hen.  8,  c.  21,  intituled  "An  Act  for  the  Payment  of  Tithes 
within  the  City  and  Suburbs  of  London,  until  another  Law  and 
Order  shall  be  made  and  published  for  the  same  (a)." 

And  ten  years  after  this  another  law  and  order  was  made  by 
the  statute  of  the  37  Hen.  8,  c.  12,  as  foUoweth:  "Where  of 

(a)  Privilegia  Londini,  456—8. 
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Order  by      late  time,  contention,  strife,  and  variance  hath  risen  and  grown 
Tre  governed,  within  the  city  of  London  and  the  liberties  of  the  same,  between 
the  parsons,  vicars,  and  curates  of  the  said  city,  and  the  citizens 
and  inhabitants  of  the  same,  for  and  concerning  the  pajrment  of 
tithes,  oblations,  and  other  duties  within  the  said  city  and  liber- 
ties ;  for  appeasing  whereof,  a  certain  order  and  decree  was 
made  thereof,  by  the  most  reverend  father  in  God  Thomas 
Archbishop  of  Canterbury,  Thomas  Audley,  Knight,  Lord  Aud- 
ley  of  Walden,  and  then  Lord  Chancellor  of  England,  now 
deceased,  and  other  of  the  king's  most  honourable  privy  coun- 
cil ;  and  also  the  king's  letters  patents  and  proclamatfon  was 
made  thereof,  and  directed  to  the  said  citizens  concerning  the 
same;  whereupon  it  was  after  enacted  in  the  parliament  holdes 
at  Westminster  by  prorogation,  the  fourth  day  of  Febmary,  in 
the  twenty-seventh  year  of  the  king's  most  noble  reign,  that  the 
citizens  and  inhabitants  of  the  same  city  should,  at  Easter  then 
next  following,  pav  unto  the  ciurates  of  the  said  city  and  sulh 
urbs,  all  such  and  like  sums  of  money,  for  tithes,  oblations,  and 
other  duties,  as  the  said  citizens  and  inhabitants  by  the  order 
of  the  said  late  lord  chancellor,  and  other  the  king  s  most  ho- 
nourable council,  and  the  king's  said  proclamation,  paid  or 
ought  to  have  paid  by  force  and  virtue  of  the  said  order  at 
Easter,  in  the  year  1533;  and  the  same  payments  so  to  con- 
tinue from  time  to  time,  until  such  time  as  any  other  order  or 
law  should  be  made  by  the  king  and  the  two  and  thirty  persons 
by  the  king  to  be  named,  as  well  for  the  fiill  establishment  con- 
cerning the  payment  of  all  tithes,  oblations,  and  other  duties  of 
the  inhabitants  within  the  said  city,  suburbs,  and  liberties  of 
the  same,  as  for  the  making  of  other  ecclesiastical  laws  of  th^ 
realm  of  England;  and  that  every  person  denying  to  pay  as  b 
aforesaid  should^  by  the  commandment  of  the  mayor  of  Londoo 
for  the  time  being,  be  committed  to  prison,  there  to  remain  und! 
such  time  as  he  should  have  agreed  with  the  curate  for  his  said 
tithes,  oblations,  and  other  duties  as  is  aforesaid,  as  in  the  said 
act  more  plainly  appeareth ;  since  which  act,  divers  variances, 
contentions,  and  strifes  are  newly  arisen  and  grown  betwe«i 
the  said  parsons,  vicars,  and  curates,  and  the  said  citizens  and 
inhabitants,  touching  the  payment  of  the  tithes,  oblations,  and 
other  duties,  by  reason  of  certain  words  and  terms  specified  in 
the  said  order,  which  are  not  so  plainly  and  fUlly  set  forth  as  is 
thought  convenient  and  meet  to  be ;  for  appeasing  whereof,  as 
well  the  said  parsons,  vicars,  and  curates,  as  the  said  citizexis 
and  inhabitants,  have  compromitted  and  put  themselves  to  stand 
to  such  order  and  decree  touching  the  premises  as  shall  be  made 
by  the  said  right  reverend  father  in  God  and  the  several  other 
persons  here  under  mentioned,  for  a  final  end  and  conclusion  to  be 
nad  and  made  touching  the  premises  for  ever :  And  to  the  intent 
to  have  a  full  peaee  and  perfect  end  between  the  said  parties, 
their  heirs  and  successors,  touching  the  said  tithes^  pUatioDs, 
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and  other  duties  for  ever,  it  is  enacted^  that  such  end,  order,  Or«ierby 
and  direction  as  shall  be  made  by  the  forenamed  archbishop  Jjj*ji^*j2^^ 

and  the  several  other  persons  as  aroresaid,  or  any  six  of  thenii •* 

before  the  first  day  of  March  next  ensuing,  concerning  the  pay- 
ment of  tithes,  oblations,  and  other  duties  within  the  said  city 
and  the  liberties  thereof,  and  inrolled  of  record  in  the  High 
Court  of  Chancery,  shall  stand,  remain,  and  be  as  an  act  of 
parliament,  and  snail  bind  as  well  all  citizens  and  inhabitants 
of  the  said  city  and  liberties  for  the  time  being,  as  the  said  par* 
sons,  vicars,  curates,  and  their  successors  for  ever,  according  to 
the  effect,  purport,  and  intent  of  the  said  order  and  decree  so 
to  be  made  ana  inrolled;  and  that  every  person  denying  to  pay 
any  of  his  tithes,  oblations,  or  other  duties,  contrary  to  the 
said  decree  so  to  be  made,  shall  by  the  commandment  of  the 
mayor  of  London  for  the  time  being,  and  in  his  default  or  neg* 
ligence  by  the  lord  chancellor  of  England  for  the  time  being, 
be  committed  to  prison,  there  to  remain  till  such  time  as  he 
hath  agreed  with  the  curate  for  the  same.** 

Which  decree  made  in  pursuance  hereof  is  as  foUoweth ; 
vi«.  :— 

"1.  As  touching  the  payment  of  tithes  in  the  city  of  Lon- 
don, and  the  liberties  of  the  same :  It  is  fully  ordered  and  de- 
creed by  the  most  reverend  father  in  God  Thomas  Archbishop 
of  Canterbury,  primate  and  metropolitan  of  England,  Thomas 
Lord  Wryothesly,  lord  chancellor  of  England,  William  Lord 
St.  John,  president  of  his  majesty's  council  and  lord  great  mas- 
ter of  his  majesty's  household,  John  Lord  Russell,  lord  privy 
seal,  Edward  Earl  of  Hertford,  lord  great  chamberlain  of  Eng- 
land, John  Viscount  Lisle,  high  admiral  of  England,  Richard 
Lister,  knight,  chief  justice  of  England,  and  Roger  Cholmely, 
knight,  chief  baron  of  his  majesty's  exchequer,  this  twenty- 
fourth  day  of  February,  in  the  year  of  our  Lord  ISI-S,  accord- 
ing to  the  statute  in  such  case  lately  provided,  that  the  citizens 
and  inhabitants  of  the  said  city  and  liberties  thereof  for  the 
lime  being,  shall  yearly,  without  fraud  or  covin,  for  ever  pay 
their  tithes  to  the  parsons,  vicars,  and  curates  of  the  said  City, 
and  their  successors  for  the  time  being,  after  the  rate  hereafter 
following ;  that  is  to  wit :  Of  every  lOs.  rent  by  the  year,  of 
all  houses,  shops,  warehouses,  cellars,  stables,  and  every  of 
them,  within  the  said  city  and  liberty  thereof,  16^rf. ;  and  of 
every  20s,  rent  by  the  year,  2s.  9rf. ;  and  so  above  the  rent 
of  ^s.  by  the  year,  ascending  from  lOs.  to  lO^.,  according  to 
the  rate  aforesaid." 

"2.  Item,  that  where  any  lease  is  or  shall  be  made  of  any 
dwelling-house  or  houses,  shops,  warehouses,  cellars,  or  sta- 
iJles,  or  any  of  them,  by  fraud  or  covin,  reserving  less  rent  than 
hath  been  accustomed  or  is  i  or  where  any  such  lease  shall  be 
made  without  any  rent  reserved  upon  the  same,  by  reason  of 
any  fine  or  income  paid  beforehand^  or  by  any  other  fraud  or 

3d2 
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ordCT  hj  covin ;  in  every  such  case,  the  tenant  or  fanner  shall  pay  for 
rragowed.  his  tithcs  of  the  same  after  the  rate  aforesaid,  according  to  the 
quality  of  such  rents  as  the  same  were  last  letten  for  without 
fraud  or  covin  before  the  making  of  such  lease. 

"  3.  Item,  that  every  owner  or  inheritor  of  any  dwelling- 
house,  or  houses,  shops,  warehouses,  cellars,  or  stables,  inha- 
biting or  occupying  the  same  himself,  shall  pay  after  such  rate, 
according  to  the  quantity  of  such  yearly  rent  as  the  same  was 
last  letten  for,  without  fraud  or  covin. 

*'  4.  Item,  if  any  person  hath  taken,  or  hereafter  shall  take, 
any  mease  or  mansion  place  by  lease,  and  the  taker  thereof  his 
executors  or  assigns,  doth  or  shall  inhabit  in  any  part  thereof, 
and  hath  within  eight  years  last  past  before  this  older,  or  here- 
after shall  let  out  the  residue  of  the  same ;  in  such  case,  the 
principal  farmer  or  farmers,  or  first  taker  or  takers  thereof,  their 
executors  or  assigns,  shall  pay  their  tithes  afler  the  rate  abo?^ 
said,  according  to  the  quantity  of  their  rent  by  the  year. 

**  5.  And  if  any  person  shall  take  divers  mansion  houses, 
shops,  warehouses,  cellars,  or  stables  in  one  lease,  and  shall 
let  out  one  or  more  of  them,  and  shall  keep  one  or  more  in  his 
own  hands,  and  inhabit  in  the  same ;  the  said  taker,  and  his 
executors  or  assigns,  shall  pay  their  tithes  after  the  rate  aboT^ 
said,  according  to  the  quantity  of  the  yearly  rent  of  such  mansion 
houses  or  house  retained  in  his  own  hands;  and  his  assignees 
of  the  residue  of  the  said  mansion  house  or  houses,  shall  pa; 
their  tithes  after  the  rate  abovesaid,  according  to  the  quandtv 
of  their  yearly  rents. 

"  6.  Item,  if  such  farmer  or  farmers,  or  his  or  their  assignsi 
of  any  mansion  house  or  houses,  warehouses,  shops,  cellars,  or 
stables,  hath  at  any  time  within  eight  years  last  past,  or  shall 
hereafter  let  over  all  the  said  mansion  house  or  houses  con- 
tained in  his  or  their  lease,  to  one  or  more  persons  ;  the  inha- 
bitants, lessees,  or  occupiers  thereof,  shall  pay  their  tithes  after 
the  rate  of  such  rents  as  the  inhabitants,  lessees,  or  occupiers, 
and  their  assigns,  have  been  or  shall  be  charged  withal,  withoai 
fraud  or  covin. 

'^  7.  Item,  if  any  dwelling-house  within  eight  years  last  past 
was  or  hereafter  shall  be  converted  into  a  warehouse,  stor^ 
house,  or  such  like ;  or  if  a  warehouse,  storehouse,  or  sad 
like,  within  the  said  eight  years  was,  or  hereafter  shall  be  con- 
verted into  a  dwelling-house,  the  occupiers  thereof  shall  pa; 
tithes  for  the  same  after  the  rate  above  declared  of  mansion 
house  rents. 

*'  8.  Item,  that  where  any  person  shall  demise  any  <lj^ 
house  or  brewhouse,  with  implements  convenient  and  neces- 
sary for  dyeing  or  brewing,  reserving  a  rent  upon  the  same,  ^ 
well  in  respect  of  such  implements  as  in  respect  of  such  d7^ 
house  or  brewhousci  the  tenant  shall  pay  his  tithes  after  such 
i^ate  as  is  abovesaidi  the  third  penny  abated ;  and  eveiy  pru^ 


dpal  house  or  bouses,  with  key  or  wharf,  having  any  crane  or  2{^|g^ 
gibet  belonging  to  the  same,  shall  pay  after  the  like  rate  of  M»gwwro«i» 
their  rents  as  is  aforesaid,  the  third  penny  abated ;  and  the 
other  wharfs  belonging  to  houses  having  no  crane  or  gibet, 
shall  pay  for  tithes  as  snail  be  paid  for  mansion  houses  in  form 
aforesaid. 

''9.  Item,  that  where  any  mansion  house  with  a  shop, 
stable,  warehouse,  wharf  with  crane,  timber  yard,  teinter  yard, 
or  garden  belonging  to  the  same,  or  as  parcel  of  the  same,  ia 
or  shall  be  occupied  together,  if  the  same  be  hereafter  severed 
or  divided,  or  at  any  time  within  eight  years  last  past  were 
severed  or  divided,  then  the  farmers  or  occupiers  thereof  shall 
pay  such  tithes  as  is  abovesaid  for  such  shops,  stable,  ware** 
nouses,  wharf  with  crane,  timber  yard,  teinter  yard,  or  garden 
aforesaid,  so  severed  or  divided,  after  the  rate  of  their  several 
rents  thereupon  reserved. 

*'  10.  Item,  that  the  said  citizens  and  inhabitants  shall  pay 
their  tithes  quarterly,  that  is  to  say,  at  the  feast  of  Easter,  the 
nativity  of  St.  John  the  Baptist,  the  feast  of  St.  Michael  the 
Archangel,  and  the  nativity  of  our  Lord,  by  even  portions. 

"  11.  Item,  that  every  householder  paying  10s.  rent  or 
above,  shall  for  him  or  herself  be  discharged  of  their  four 
ofiering  days ;  but  his  wife,  children,  servants,  or  others  of 
their  family,  taking  the  rights  of  the  church  at  Easter,  shall 
pay  2d.  for  their  four  offering  days  yearly. 

**  12.  Provided  always,  and  it  is  decreed,  that  if  any  house 
which  hath  been  or  hereafter  shall  be  letten  for  lOs.  rent  by 
the  year,  or  more,  be  or  hath  been  at  any  time  within  eight 
years  last  past,  or  hereafter  shall  be  divided  and  leased  into 
small  parcels  or  members,  yielding  less  vearly  rent  than  10;. 
by  the  year,  the  owner,  if  he  shall  dwell  in  any  part  of  such 
house,  or  else  the  principal  lessee  (if  the  owner  do  not  dwell 
in  some  part  of  the  same)  shall  pay  for  the  tithes  after  such 
rate  of  rent  as  the  same  house  was  accustomed  to  be  letten  for 
before  such  division  or  dividing  into  parts  or  members ;  and 
the  under-farmers  and  lessees  to  be  discharged  of  all  tithes 
for  such  small  parcels,  parts  or  members,  rented  at  less  yearly 
rent  than  10;.  by  the  year  without  fraud  or  covin,  paying  2d. 
yearly  for  four  offering  days. 

"  13.  Provided  always,  and  it  is  decreed,  that  for  such  gar- 
jdens  as  appertain  not  to  any  mansion  house,  and  which  any 
person  holdeth  in  his  hands  for  pleasure,  or  to  his  own  use, 
the  person  holding  the  same  shall  pay  no  tithes  for  the  same. 
But  if  any  person  which  shall  hold  any  such  garden,  containing 
half  an  acre  or  more,  shall  make  any  yearly  profit  thereof,  by 
^ay  of  sale,  he  shall  pay  tithes  for  the  same  after  such  rate  of 
his  rent  as  is  herein  first  above  specified. 

''  14.  Provided  also,  that  if  any  such  gardens  now  being  of 
the  quantity  of  half  an  acre  or  more,  be  nereafter  by  firaud  or 


ordet  br      oQvin  divided  into  lesa  quantities^  then  to  pay  ac^ordiof  to  tlw 

yeiove^S'ed.  i*ate  abovcsaid. 

"'^"''■"'^  "  **  15.  Provided  always,  that  this  decree  shall  not  extend  to 
the  houses  of  great  men,  or  noblemen,  or  noblewomen,  kept  io 
their  own  hands,  and  not  letten  for  any  rent,  which  in  timet 
past  have  paid  no  tithes,  so  long  as  they  shall  so  contiBiie 
ynletten  ;  nor  to  any  halls  of  crafts  or  companies,  so  long  as 
they  be  kept  unletten,  so  that  the  same  halls  in  times  past  have 
not  used  to  pay  any  tithes. 

**  16.  Provided  always,  and  it  is  decreed,  that  this  present 
order  and  decree  shall  not  in  any  wise  extend  to  bind  or  ehargt 
any  ^eds,  stables,  cellar,  timber  yards,  nor  teinter  yards, 
which  were  never  parcel  of  any  dwelling-bouse,  nor  belonging 
to  any  dwelling-house,  nor  have  been  accustomed  to  pay  any 
tithes ;  but  that  the  said  citiaens  and  inhabitants  shall  thereof 
be  quit  of  payment  of  any  tithes,  as  it  hath  been  used  aad 
accustomed. 

*^  17.  Provided  also«  and  it  is  decreed,  that  where  leas  sum 
than  1&^.  in  the  10«.  rent,  or  less  sum  than  8s.  M,  in  the 
SOs.  rent,  hath  been  accustomed  to  be  paid  for  tithes  i  in  such 
places  the  said  citizens  and  inhabitants  shall  pay  but  only  after 
such  rate  as  hath  been  accustomed. 

''  18.  Item,  it  is  also  decreed,  that  if  any  variance,  eontro- 
versy  or  strife  shall  arise  in  the  said  eitv  for  nonpayment  of 
any  tithes  ;  or  if  any  variance  or  doubt  shall  arise  upon  the  true 
knowledge  or  division  of  any  rent  or  tithes  within  the  liberties 
of  the  said  city,  or  of  any  extent  or  assessment  thereof;  or  if 
any  doubt  arise  upon  any  other  thing  contained  within  diis 
decree )  then,  upon  complaint  made  by  the  party  grieved  to  the 
mayor  of  the  city  of  London  for  the  time  being,  the  said  mayor, 
by  the  advice  of  counsel,  shall  call  the  parties  before  him,  and 
make  a  final  end  of  the  same,  with  costs  to  be  awarded  by  tbe 
discretion  of  the  said  mayor  and  his  assistants,  according  to  the 
intent  and  purport  of  this  present  decree. 

^'  19.  And  if  the  mayor  shall  not  make  an  end  thereof  within 
two  months  afler  complaint  to  him  made,  or  if  any  of  the  said 

{)artles  find  themselves  aggrieved,  the  lord  chancellor  of  Enf- 
and  for  the  time  being,  upon  complaint  to  him  made  within 
three  months  then  next  following,  shall  make  an  end  In  the 
same>  with  such  costs  to  be  awarded  as  shall  be  thought 
convenient,  according  to  the  intent  and  purport  of  the  said 
decree. 

''  SO.  Provided  always,  that  if  any  person  take  any  tene- 
ment for  a  less  rent  than  it  was  accustomed  to  be  letten  for,  by 
reason  of  great  ruin  or  decay,  burning,  or  such  like  occasions 
or  misfortunes,  such  person,  his  executors  or  assigns,  shall  par 
tithes  only  after  the  rate  of  the  rent  reserved  in  his  leaae^  and 
-none  otherwise,  as  long  as  the  same  lease  shall  endure.**- 
cajwoDder  -     Of  tvw/  lOs.  Rent  by  the  y«ar.]— It  was  Msolvedj  In  the 


caM  of  J>r,  Meadhauae  v.  JDr.  Taylor,  that  a  rent  for  half  ^'{J^g^^^^r'l'^ 
a  year,  and  afterwards  for  another  half  year,  is  a  yearly  rent,  — — ^ 
or  a  rent  by  the  year,  within  the  meaning  of  thia  decree  (&)• 

OfaUHmumJ] — In  the  case  o{Greeny.Piper,E.,  34Eli2.  (c) 
it  waa  suggested,  in  order  to  hinder  the  granting  of  a  consulta- 
tion, that  Uie  house  belonged  to  a  priory  which  was  discharged  of 
tithes  by  bull*  But  the  court  replied,  that  by  the  common  law 
houses  paid  no  tithes ;  and  the  right  in  the  present  case  sub* 
sisting  immediately  upon  this  statute,  which  lays  them  upon 
every  house,  no  exemption  shall  be  allowed,  but  to  such 
houses  as  are  specially  exempted  by  the  statute  itself. 

By  reason  of  any  Fine  or  Income  paid  befonhand,  or  by 
any  other  Fraud  or  Covin*]  ^^M.,  5  Jac.  1,  Siidmoreand  Eire 
plaintiffs,  in  a  prohibition  against  Bell,  parson  of  St.  Michael 
Queenhithe  in  London (d).  The  case  was  this:  The  said 
parson  libelled  before  the  chancellor  of  London  for  the  tithes 
of  a  house  called  the  Boar's  Head,  in  Bread-street,  in  the  said 
parish,  the  ancient  farm  rent  whereof  was  6/.  at  the  time  of  the 
said  decree  and  after ;  and  that  of  late  a  new  lease  was  made 
of  the  said  house,  rendering  the  rent  of  &L  a  year,  and  over 
that  a  great  income  or  fine,  which  was  covenanted  and  agreed 
to  be  paid  yearly  at  the  same  day ;  that  the  rent  was  paid  as 
a  sum  in  gross,  and  that  so  much  rent  might  have  been 
reserved  for  the  said  house,  as  the  rent  reserved  and  the  sum 
in  gross  amounted  unto ;  which  reservation  and  covenant  were 
made  to  defraud  the  said  parson  of  the  tithes  of  the  true  rent 
of  the  said  house,  which  to  him  did  appertain  by  the  purport 
and  true  intention  of  the  said  decree.  And  in  this  case  four 
points  were  resolved  by  the  court.  L  If  so  much  rent  be 
reserved  as  was  accustomed  to  be  paid  at  the  making  of  the 
said  decree  (whatsoever  fine  or  income  be  paid),  that  the  parson 
can  aver  no  covin  ;  for  the  words  of  the  decree  be,  ''  Where 
any  lease  is  or  ahall  be  made  of  any  dwelling-house  by  fraud 
or  covin,  in  reserving  less  rent  than  hath  been  accustomed :'' 
so  as  if  the  accustomed  rent  be  reserved,  no  fraud  can  be 
alleged ;  for  the  fraud  by  the  decree  is,  when  lesser  rent  than 
was  then  accustomed  to  be  paid  is  reserved,  or  if  no  rent  at  all  be 
reserved,  for  then  tithe  shall  be  paid  according  to  the  rent  that 
then  was  last  before  reserved  to  be  paid.  Bo  as  the  decree 
consisteth  upon  four  points ;  first,  where  the  accustomed  rent 
was  reserved )  secondly*  where  the  rent  was  increased,  there 
the  tithes  should  be  paid  according  to  the  whole  rent ;  thirdly, 
where  lesser  rent  was  reserved ;  and  fourthly,  where  no  rent 
was  reserved,  but  had  been  formerly  reserved.  And  this  act 
and  decree  were  very  beneficial  for  the  clergy  of  London,  in 
respect  of  that  which  they  had  before.  And  the  defendant  in 
bis  libel  oonfesseth  that  tne  accustomed  rent  was  reserved,  and 

{h)  Noy,  1904  (c)  Cro.  Elis.  279.  (<0  2  Inst.  §60. 
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Order  by  therefore  no  cause  of  suit.  S.  It  was  resolved,  that  as  to  fsuch 
Tre^goveracd.  houses  as  Were  never  letten  to  farm,  but  inhabited  by  the  owner, 
this  is  casus  omissus,  and  shall  pay  no  tithes  by  force  of  the 
decree.  3.  It  was  resolved,  that  where  the  decree  saith, 
"  Where  no  rent  is  resei*ved  by  reason  of  any  fine  or  income 
paid  beforehand/'  albeit  no  fine  or  income  be  paid  in  that  case; 
yet  if  no  rent  be  reserved,  the  parson  shall  have  his  tithes 
according  to  the  decree ;  for  that  is  put  but  for  an  example  or 
cause  why  no  rent  is  reserved ;  and  whether  any  fine  or  income 
were  paid  or  no,  is  not  material  as  to  the  parson.  4<«  It  was 
resolved,  that  the  parson  could  not  sue  for  the  said  tithes  in 
the  ecclesiastical  court ;  for  that  the  act  and  decree  that  raised 
and  gave  these  kind  of  tithes,  did  limit  and  appoint  how  and 
before  whom  the  same  should  be  sued  for,  and  did  appoint  ner 
and  special  judges  to  hear  and  determine  the  same.  And  is 
the  end  it  was  awarded  that  the  prohibition  should  stand. 

Antrobus  v.  The  East  India  Company  (e).  This  bill  wa§ 
filed  by  the  plaintiff,  under  the  decree  and  stat.  37  Hen.  & 
c.  IS,  for  the  payment  of  tithes  at  the  rate  of  2s.  QcL  in  the 
pound  upon  the  annual  value  of  premises,  consisting  of  ex- 
tensive warehouses,  lately  erected  by  the  East  India  Company, 
and  used  by  them  in  the  course  of  their  trade.  The  wan- 
houses  were  erected  upon  the  site  of  some  small  tenements, 
some  of  which  appeared  by  the  answer  to  have  been  for- 
merly occupied  at  low  rents :  as  to  the  others,  the  and^i: 
rents  were  not  known.  The  answer  did  not  state  any  sped£c 
customary  payment  in  lieu  of  tithes ;  but  alleged  generally, 
that  some  less  sums  than  2s,  9d.  in  the  pound  had  been  paid. 
The  defendants  insisted,  that  the  payment,  according  to  the 
statute,  could  be  only  upon  such  of  the  old  rents  as  were  as- 
certained ;  and  that  nothing  was  to  be  paid  in  respect  to  those 
premises,  the  ancient  rents  of  which  were  not  known:  and 
they  contended,  that  an  issue  ought  to  be  directed,  which  was 
opposed  by  the  plaintifi^  on  the  ground^  that  no  specific  cus- 
tomary payment  being  set  up,  no  foundation  was  laid  for  an 
issue.  The  master  of  the  rolls  decreed  for  payment  at  the  rate 
of  2s,  9d.  in  the  pound  upon  the  value,  and  directed  a  re- 
ference to  the  master  accordingly. 

Upon  Complaint  madeJ]  —  In  the  aforesaid  case  of  Dr, 
Meadhouse  v.  Dr.  Taylor  If),  it  was  held  by  the  court,  that 
the  complaint  ought  to  be  in  writing  (and  not  by  word  of 
mouth  only),  in  the  nature  of  a  monstrans  de  droit  declaring 
all  the  title. 

To  the  Mayor.'] — Pursuant  to  the  aforesaid  case  of  SUd- 
more  v.  JEire  (g),  divers  prohibitions  have  been  granted  (when 
tithes  were  sued  for  upon  this  statute)  to  the  ecclesiastical 
court.    But  when  it  was  pleaded,  in  the  year  1658,  that  the 

(0  13  Ves.  9.  (/)  Noy,  130.  (g)  Gibfc  1223. 


'8rft|j00— pn  London^  77t 

right  of  tithes,  upon  the  foundation  of  this  act«  could  not  be  ^J[%!^^/' 
cognizable  in  the  exchequer,  by  reason  of  the  provision  therein 
made  for  determining  of  all  controversies  before  the  lord 
mayor  or  lord  chancellor ;  it  ivas  held  clearly  by  the  barons, 
that  the  court  of  exchequer  had  jurisdiction  in  the  cause,  be- 
cause the  act  had  no  negative  words  in  it.  —  Upon  which  Dr. 
Gibson  shrewdly  observes,  that  if  affirmative  words  will  not 
exclude  the  temporal  court,  it  may  be  hard  to  find  a  good  rea- 
son, why  (according  to  the  foregoing  judgments)  they  should 
exclude  the  spiritual  court. 

After  all,  notwithstanding  this  settlement  by  the  aforesaid 
decree,  divers  prescriptions  for  the  payment  of  lesser  rates 
than  the  parsons  might  require  by  the  said  settlement  (as  to 
pay  lOs,  for  the  tithe  of  an  house,  although  the  rent  thereof 
was  40/.  a  year  or  more)  have  been  gained  and  allowed  (A). 
But  upon  the  occasion  of  the  fire  in  London,  in  the  year  1666, 
as  to  the  churches  and  houses  thereby  consumed,  another 
statute  was  made,  namely,  the  22  &23  Car.  2,  c.  15,  which  is 
as  foUoweth :  ^'  Whereas  the  tithes  in  the  city  of  London  were  chorebci 
levied  and  paid  with  great  inequality,  and  are,  since  the  late  STJ^nn'or 
dreadful  fire  there,  in  the  rebuilding  of  the  same,  by  taking  JjJJJSS  io*«n 
away  of  some  houses,  altering  the  foundations  of  many,  and  Annnai  ssm 
the  new  erecting  of  others,  so  disordered,  that  in  case  they  ^    *'*^' 
should  not  for  the  time  to  come  be  reduced  to  a  certainty, 
many  controversies  and  suits  of  law  might  thence  arise :  it  is 
therefore  enacted,  that  the  annual  certain  tithes  of  the  parishes 
within  the  said  city  and  liberties  thereof,  whose  churches  have 
been  demolished,  or  in  part  consumed  by  the  late  fire,  and 
which  said  pushes,  by  virtue  of  an  act  of  this  present  parlia- 
ment, remain  and  continue  single  as  heretofore  they  were,  or 
are,  by  the  said  act  annexed  or  united  into  one  parish  re- 
spectively, shall  be  as  foUoweth;  that  is  to  say,  the  annual 
certain  tithes,  or  sum  of  money  in  lieu  of  tithes." 

£•  «. 
Sect.  2. — *<  1.  Of  the   parish  of  Allhallows  Lombard 

Street 110  0 

2.  Of  St.  Bartholomew  Exchange  (t) 100  0 

3«  Of  St.  Bridget,  alias  Brides 120  0 

4.  Of  St.  Bennet  Fink  (k) 100  0 

5.  Of  St.  Michael  Crooked  Lane  (1) 100  0 

(A)  These  are  confirmed  by  sect.  (k)  [The  tower  has  been  latelv 

17   of  the  decree.     See   Bennet  v.  pulled  down  (by  the  "  Act  for  Build- 

Treppas,  Gilb.  £q. R.  191 ;  8  Yin.  Ab.  ing  the  New  Royal  Exchange"),  and 

568 ;  Bonb.  106 ;  2  Bro.  P.  C.  439.  the  body  is  threatened  with  a  sunilar 

(t)  [Has  been  lately  pulled  down  fate.] 

(by   *'  London  Bridge  Approaches  (/)  [Has  been  lately  pulled  down 

Act/'  2  &  3  Vict.  c.  107  (local  act) ;  (by  the  Act  of  Parliament  for  the  New 

see  ss.  74  to  102 ;  and  united  to  St.  London  Bridge),  and  parish  united  to 

Margaret  Lothbury  (12)  and  StChris-  St.  Magnus  Sie  Martyr  (31).] 
topher  le  Stocks  (6).] 
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6.  or  St,  Christopher  le  Stocks 120  0 

7.  OrSt.  Dionis  Back-church 120  0 

8.  Of  St.  Dunstan  in  the  East    200  0 

9.  Of  St.  James  Garlick-hythe 100  0 

10.  Of  St.  Michael  Cornhill 140  0 

11.  Of  St.  Michael  Bassishaw IS%  11 

12.  Of  St.  Margaret  Lothbiiry«...» 100  0 

19.  Of  St.  Mary  Aldermaiiburjr  •  • « •  150  0 

14.  Of  St.  Martin  Ludgate  .t 160  0 

15.  Of  St.  Peter  Cornhill ,.,,,  110  0 

16.  Of  St.  Stephen  ColerpanStreett  ••«••••  HO   0 

17.  Of  St.  Sepulchre ?00    0 

18.  Of  AUhallows  Bread  Street,  and  St.  John 

Evangelist , 140   0 

19.  Of  AUhallows  the  Great,  and  AUhallows 

the  Less    !••••» COO   0 

20.  Of  St.   Alban    Wood    Street,    and  St. 

Olaves  SUver Street «....  170  0 

21.  Of  St.  Anne  and  Agnes,  and  Si.  John 

Zachary    •••• •••••  140  0 

22.  Of  St.  Aufmstine,  and  St.  Faith    m  0 

93»  Of  St.  Andrew  Wardrobe,  and  St.  Anne 

Bl^ckfriars    , 140  0 

24.  Pf  St.  Antholin,  and  St.  John  Baptist  . .  120  0 
2^.  Of  6t,  Pennet  Grace-church,  and   St. 

Leonard  Eastcheap  • , 140   0 

26.  Of  St.  Bennet  Pauls-wharf,  and  St.  Peter 

Pauls-wharf  . . . , 100  0 

27.  Of  Christ  Church,  and  St.  Leopard  Fos- 

ter Lane    200  0 

28.  Of  St.    Edmund    the    King,    and    St. 

Nicholas  Aeon • 180  0 

DO.  Of  St.  Georae  Botolpb  Lane,  and  St. 

Botolph  fiUlingsgate    ••,.,.»«•.«,  180  0 

80,  Of  St.  Laurence  JurVi  and  S(,  Magdalen 

Milk  Street 120   0 

81,  Of  St.  Magnus,  and  St.  Margaret  New 

Fish  Street    170  0 

82,  Of  St.  Michael  Royal,  and  St.  Martin 

Vintry 140  0 

99,  Of  St.  Matthew  Friday  Street,  and  St. 

Peter  Cheap 150  0 

84.  Of  St.  Margaret  Pattens,  and  St.  Gabriel 

Fenchurch    120  0 

35.  Of  St.  Mary  at  HUl,  and  St.  Andrew 

Hubbard  120  0 

96.  Of  St.  Mary  Wooborth,  and  St.  Mary 

Woolchurch , 160   0 

87.  Of  St.  Clement  Eastcheap,  and  St.  Mar- 

tinOrgars 140   0 

88.  Of  St.  Mary  Ab-church,  and  St.  Law- 

rence Pountney 120  ^ 
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J9.  Of  St.  Mary  Aldermary,  and  St.  The  JnWSier 

mas  Apostle 150      0   the  Fire  of 

40.  Of  St.  Mary  le  Bow,  St.  Pancras  Super  Jj^-jfiJ"  "f,^ 

Lane,  and  AUhallows  Honey  Lane.  •  SOO    0  Aunuai  Sam 

41.  Of  St.  Mildred  Poultry,  and  St.  Mary  ofMowy^ 

Cole^ohureh 170    0 

42.  Of  St.  Michael  Wood  Street,  and  St. 

Mary  Staining ••••.•••••  100    0 

4«.  Of  S|.  Mildred  9rf»d  Street,  and  St, 

Marsaret  Mosea  •••,••««•  ...i.i  •  130    0 

44.  Of  St.  Afichael  Queenhyth,  and  Trinity..  160    0 

45.  Of  St,  Magdalen  Old  Fish  Street,  and 

St.  Gregory  ,,...,••«« .,, ,«   120    0 

46.  Of  St.   Mary  Somerset  and  St.  Mary 

Mountshaw ,....,•  ^ ..  •  110    0 

47.  Of  St.  Nicholas  Coleahby,  and  St.  Kl- 

cholaiOlaves   180    0 

48.  Of  St.   Olave  Jewry,   and  St.  Martin 

Ironmonger  Lane.  •  •  •  • •  120    0 

49.  Of  St.  Stephen  Walbrook,  and  St.  Bennet 

Sheerhog  •...« •••«..  100  0 

50.  Of  St.  Swythin,  and  St.  Mary  Bothaw, «  140  0 
^1,  Of  St.  Vedast,  alias  Foster's,  and  St.  Mi- 
chael Quern , 160  Q 

Sect.  3*  '^  Which  respective  sums  of  money  to  be  paid  in 
lieu  of  tithes  within  the  said  respective  parishesj  »nd  d^sesjsed 
as  hereinafter  is  directedj  shall  be  the  respective  eertaii)  annual 
maintenance  (over  and  above  glebes  and  perquisites,  gifts  and 
bequests  ix^  the  respective  parsonj  vicar  and  curate  of  my 
parish  for  the  time  being,  or  to  their  successors  respectivelyi 
or  to  others  for  their  use)  of  the  said  respective  parson^i  vie^ra 
and  eurates  who  shall  be  legally  instituted^  inducted  and  ad^ 
mitted  into  the  respective  parishes  aforesaid." 

And  by  seets.  4j  6^  6,  7|  for  the  more  equal  levying  of  the 
same  upon  the  several  houses,  buildbgs  and  other  heredita^ 
laentA  within  the  respective  parishes,  assessments  were  ordered 
to  be  made  before  July  94,  1671,  ^*  upon  all  houses,  shops, 
warehouses  and  cellars,  wharfs,  quays,  cranes,  water^houses, 
tofts  of  ground  (remaining  unbuilt),  and  all  other  heredita- 
ments whatsoever  (except  parsonage  or  vicarage  houses),  the 
whole  respective  sum  by  this  act  appointed,  or  so  much  of  it  as 
is  more  than  what  each  impropriator  is  by  this  act  enjoined 
to  allow." 

Sect.  8.  **  And  three  transcripts  of  the  assessments  were  to 
be  made ;  one  to  be  deposited  amongst  the  records  of  the  city, 
another  in  the  registry  of  the  bishop  of  London,  and  another 
in  the  parish  vestry  respectively,  for  a  perpetual  memorial 
thereof." 

geet.  9«  ''  The  sums  assessed  to  be  paid  to  the  respective 
parsons,  vicars  and  curates,  at  the  four  most  usual  feasts,  to 
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cbarchei  wit^  at  the  aimunciation  of  the  blessed  Virgin^  the  natiTity  of 
tbc'pire  o7  St.  John  Baptist,  the  feast  of  St  Michael  the  Archangel,  and 
JjJuS Tom  ^^®  nativity  of  our  blessed  Saviour,  or  within  fourteen  days 
^oHaiSom  after  each  of  the  feasts  aforesaid,  by  equal  payments;  the 
' — ^^^ —  respective  payments  thereof  to  begin  and  commence  only  fixMH 
such  time  as  the  incumbent  shall  begin  to  officiate  or  preach 
as  incumbent.*' 

Sect  10.  "  Impropriators  shall  pay  what  bond  Jide  the; 
have  used  and  ought  to  pay  to  the  respective  incumbeDts  at 
any  time  before  the  said  late  fire ;  the  same  to  be  computed  as 
part  of  the  maintenance  of  such  incumbent*' 

Sect  11.  '^  And  if  any  inhabitant  shall  refuse  or  neglect  to 
pay  to  the  incumbent  the  sum  appointed  by  him  to  be  paid 
(the  same  being  lawfully  demanded  upon  the  premises);  it 
shall  be  lawful  for  the  lord  mayor,  upon  oath  to  be  made  before 
him  of  such  refusal  or  neglect,  to  grant  out  warrants  for  the 
officer  or  person  appointed  to  collect  the  same,  with  the  assist- 
ance of  a  constable  in  the  day  time,  to  levy  the  same  by  distress 
and  sale  of  the  goods  of  the  party  so  refusing  or  neglecting; 
restoring  to  the  owner  the  overplus  over  and  above  the  said 
arrears  and  the  reasonable  charges  of  making  such  distress." 

Sect.  12.  "  And  if  the  lord  mayor  shall  refuse  or  neglect  to 
execute  any  of  the  powers  to  him  given  by  this  act,  it  shall  be 
lawful  for  the  lord  chancellor  or  lord  keeper,  or  two  or  moie 
of  the  barons  of  the  exchequer,  by  warrant  under  their  hands 
and  seals  respectively,  to  do  and  perform  what  the  said  lord 
mayor  might  or  ought  to  have  done  in  the  premises." 

Sect.  14.  "  Provided,  that  no  court  or  judge,  ecclesiastical 
or  temporal,  shall  hold  plea  of  or  for  any  the  sum  or  sums  of 
money  due  and  owing  or  to  be  paid  by  virtue  of  this  act;  other 
than  the  persons  hereby  authorized  to  have  cognizance  thereof: 
nor  shall  it  be  lawful  to  or  for  any  parson,  vicar,  curate  or 
incumbent,  to  convent  or  sue  any  person  assessed  as  aforesaid 
and  refusing  or  neglecting  to  pay  the  same  in  any  court  or 
courts,  or  before  any  judge  or  judges,  other  than  what  are 
authorized  and  appointed  by  this  act,  for  the  hearing  and  d^ 
termining  of  the  same,  in  manner  aforesaid." 

Sect  15.  "  Provided  also,  that  it  shall  be  lawful  for  the 
warden  and  minor  canons  of  St.  Paul's,  parson  and  proprietors 
of  the  rectory  of  the  parish  of  St.  Gregory  aforesaid,  to  receive 
and  enjoy  all  tithes,  oblations  and  duties  arising  or  growing 
due  within  the  said  parish,  in  as  large  and  beneficial  manner, 
as  formerly  they  have  or  lawfully  might  have  done." 

In  the  case,  JS!r  parte  Savage,  rector  of  the  united  parishes 
of  St  Andrew,  Wardrobe,  and  St.  Anne,  Blackfiriars,  and  ^ 
parte  Wood,  rector  of  St  Michael  Royal  and  St.  Martin 
Vintry(m),  which  came  before  Lord  Harcourt  on  petition, 
Oct.  29,  171S,  setting  forth,  that  the  petitioners  had  respec- 

(m)  3  Atk.  639. 
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tively  demanded  of  the  inhabitants  the  respective  rates  and  chordiet 
arrears  for  the  houses  m  their  respective  occupations^  but  they  the  Fire  or 
refused  to  pay  the  same,  and  that  the  petitioners  applied  to  Sir  }^J^^  tr«R 
Richard  Hoare,  lord  mayor,  for  such  warrants  as  the  act  of  ^"5"^.*"" 

parliament  directed  him  to  grant  for  levying  the  said  money, — 

and  he  refused  to  grant  such  warrants;  wherefore  it  was 
prayed  that  his  lordship  would  grant  the  petitioners  his  war- 
rant to  levy  the  several  sums  of  money  so  respectively  due  to 
themi  by  distress  and  sale  of  the  goods  of  the  defaulters. 
Lord  Harcourt,  thinking  the  matter  of  great  consequence  to 
the  London  clergy  in  general,  as  no  such  complaint  since  the 
making  of  the  act  had  been  before  made  to  the  lord  chancellor, 
or  lord  keeper  of  the  great  seal,  or  to  any  two  of  the  barons  of 
the  exchequer,  desired  the  assistance  of  Mr.  Baron  Bury,  and 
Mr.  Baron  Price ;  and  on  the  2d  December  following  it  came 
on  again  in  their  presence,  when  it  appeared  that  several  of 
the  quarterly  sums  claimed  by  the  petitioners  became  due  and 
in  arrear  when  the  houses  stood  empty,  or  were  in  the  pos- 
session of  former  tenants  or  occupiers  thereof;  and  a  question 
thereupon  arising,  whether  such  sums  so  assessed  upon  the 
several  houses,  for  making  up  certain  annual  sums  of  money  to 
be  paid  in  lieu  of  tithes,  were  become  a  fixed  or  real  charge 
upon  the  houses  whereon  they  had  been  so  assessed,  so  that 
the  arrears  which  became  due  in  the  time  of  former  tenants,  or 
when  the  houses  were  empty,  might  be  levied  on  the  succeeding 
tenants ;  the  further  consideration  of  the  petitions  was  adjourned 
to  December  23,  upon  which  day  the  two  barons  certified  their 
opinion,  that  by  the  statute  the  sums  assessed  on  the  several 
houses  are  become  real  charges  upon  the  houses,  so  that  the 
arrears  which  ought  to  have  been  paid  by  the  former  occupiers, 
or  which  became  due  when  the  houses  stood  empty,  may  be 
levied  by  distress  and  sale  of  the  goods  of  the  present  occu- 
piers :  and  Lord  Harcourt  declared  he  entirely  concurred  in 
opinion  with  the  barons,  and  that  the  petitioners  were  at  liberty 
to  apply  to  him  for  warrants  of  distresses,  as  prayed  by  their 
petition. 

And  in  the  case,  Ex  parte  Croxall,  minister  of  the  united 
parishes  of  St.  Mary,  Somerset  and  St.  Mary  Mountshaw, 
April  25,  1748  (n),  where  the  lord  mayor  had  heard  the  parties, 
and  was  of  opinion  not  to  grant  the  warrant,  and  thereupon  it 
was  urged  that  the  lord  mayor's  determination  was  final,  and 
nothing  further  could  be  done;  Lord  Hardwicke  said,  that  the 
lord  mayor's  determination  is  final  only  in  cases  of  appeal 
brought  before  him,  but  here  the  only  act  he  has  to  do  is  to  issue 
his  warrant,  which  having  refused  to  do,  the  lord  chancellor 
held  that  he  had  jurisdiction  to  inquire  whether  the  lord  mayor 
had  done  right  in  refusing  the  warrant,  and  if  of  opinion  the 

(n)  3  Atk.  639. 
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lord  mayor  liad  done  wrong,  he  could  then  Issue  his  otm 
warrant  for  levying  the  assessment. 

In  the  case  of  The  Warden  and  Mitwr  Canons  of  St.  Ptnti 
V.  Morris  (o\  the  bill  filed  by  the  plaintiffs  stated  their  title,  as 

fmrson  and  proprietors  of  the  church  of  8t.  Gregory,  under 
etters  patent,  S4th  Hen.  6,  to  all  tithes,  &c.  within  the  said  parish. 
It  stated  also  the  decree,  made  on  the  ^d  February,  1545,  is 
pursuance  of  the  statute  37  Hen.  8,  c.  13,  by  which  It  was 
ordered,  that  the  inhabitants  of  London  should  Jiay  tithes  at 
the  rate  of  2s.  9d,  in  the  pound.  The  bill  further  stated  the 
act  of  parliament  22  Cha.  »,  c.  11,  for  rebuilding  the  ci^  of 
London,  by  which  the  parishes  of  St.  Mary  Magdalen,  Old 
Fish  Street,  and  St.  Gregory  were  united,  and  the  act  82  ft  8$ 
Cha.  2,  c.  15,  by  which  the  tithes  of  those  twd  parishes 
were  fixed  at  120/.,  both  those  acts  saving  expressly  the  right 
of  the  plaintiffs  to  the  tithes  of  the  parish  of  St.  Oregm; 
and  the  bill  prayed  an  account  of  the  tithes  due  ttom  m 
defendants,  occupiers  of  houses  within  the  said  parish.  After 
two  trials  at  bar  in  favour  of  the  claim  of  the  plaindft  to  tithes 
at  2s.  9d.  in  the  pound,  upon  an  issue  whetner  any  ahd  what 
less  sum  had  been  paid,  a  motion  was  made  for  a  new  trial  on 
the  ground  that  evidence  had  been  improperly  rejected.  The 
court  refused  to  gi'ant  a  new  trial,  being  of  opinion  that  the 
evidence  oflfered  on  the  part  of  the  defendants,  tnough  proving 
that  a  less  sum  than  2s.  9d.  in  the  pound  had  been  paid,  did 
not  show  any  certain  payment  in  lieu  of  tithed. 

In  some  places,  particularly  in  the  neighboured  of  London, 
though  not  within  the  city,  and  therefore  not  within  the  SI 
Hen.  8,  a  sum  of  money  is  paid  for  each  house,  in  the  nature 
of  a  modus  decimandi{p).  In  Pococh  v.  Tittnarsh{q)i'^ 
appeared  that  this  payment,  which  was  \2s.  per  house,  was  the 
only  provision  for  the  vicar  of  St.  Saviour's  Southwark;  and 
the  court  decreed  an  account  without  directing  an  issue. 

rrhe  most  important  and  latest  case  on  this  subject  is  Bt 
record  v.  Netoton  and  others  (r) :  in  this  case  a  bill  was  filed 
by  the  plaintiff)  the  rector  of  St.  Andrew,  Holborn  (in  the  Court 
of  Exchequer),  to  enforce  certain  ancient  customarY  payments 
in  respect  of  certain  houses  occupied  in  that  part  of  tne  parish 
of  St.  Andrew,  Holborn,  which  is  within  the  county  of  Mid- 
dlesex («). 

[[Lord  Abinger,  C.  B. — "The  first  question  to  be  decided isj 


(o)  9  Ves.  155. 

(p)  See  Hobart,  10,  and  Dr, 
Grant*s  cote,  11  Rep.  15. 

(g)  Bunb.  102. 

(r)  [1  Crom.,  M.  &  R.  dOl ;  5 
Tyrrwh.  441.] 

(<)  [The  cases  cited  were  Un^ 


ville  V.  Hodges,  1  E.  &  Y.  553 ;  Urn-    Ed.] 
Jremlle  y.Tappingf  2  £.&  Y.  184; 


Kynattvn  V.  Eaitenkg^  2  &  *  ^ 
183  ;  Kynastmi  v.  HmoUy,  3  WM 
135 ;  Heath  v.  Sanford  and  anotkff, 
1  Wood,  427 ;  J>f.  Grant*s  cate,  n 
Ca.l5j  1B.&Y.  282;  iiid  oA» 
not  reported  from  the  Decree  Book.- 


whether  or  not,  under  the  circumstances  stated,  there  is  ground  case  or 
for  us  to  infer,  that  by  custom  existing  from  time  immemorial,  ^^^^ 
these  payments  were  made  to  the  incumbent  of  St.  Andrew's,  JVewton. . 
Holborn,  by  the  respective  occupiers  of  the  houses  described 
in  the  bill.  Upon  that  point  I  have  personalljr  no  doubt 
that  sufficient  ground  appears  to  justify  that  inferenc€f.  Th6 
evidence  shows  that  for  more  than  100  years  the  occupiers  of 
these  houses  have  made  these  customary  payments.  NoW, 
though  it  would  be  a  question  for  a  jury  to  say  Whether  an 
usage  of  that  duratiort,  standing  alone  without  explanation,  or 
contradiction  by  other  facts,  was  or  was  not  immemorial,  I 
cannot  presume  that  they  Would  do  otherwise  than  draw  the 
true  inference  ftom  that  state  of  evidence,  viz.  that  th6  usage 
was  immemorial.  As  to  the  second  question,  whether  such 
payments  could  have  had  a  legal  origin,  we  should  be  doiftg 
great  violence  to  the  many  decisions  which  have  established 
payments  of  this  description  to  be  legal,  if  we  were  now  to 
overturn  them  all  because  we  cannot  with  certainty  point  out  a 
legal  origin  for  them.  Surely  it  is  the  duty  of  courts  of  justice 
rather  to  endeavour  to  find  out  grounds  for  supporting  a  long 
series  of  former  decisions,  than  to  try  to  discover  new  lights  in 
order  to  overturn  them.  I  should  say,  that  after  repeated 
decisions  of  the  competent  tribunals  on  a  particular  subject- 
matter  which  has  remained  unimpeached  for  many  years,  and 
as  such  have  afforded  foundation  for  usage  resting  upon  them, 
courts  of  justice  can  hardly  be  called  on  to  suggest  any  legal 
origin  for  the  payments  which  have  been  so  often  upheld  by 
their  decrees.  The  decisions  themselves  afford  sufficient 
grounds  for  our  judgment  (t) ;  however,  if  called  upon  to  suggest 
a  legal  origin  for  these  pajrments,  I  think,  first,  that  we  may 
resort  to  any  reasonable  intendment  in  support  of  them ;  ana, 
next,  that  there  are  several  ways  in  which  they  may  legally 
have  originated.  First,  it  is  provided  generally  by  27  Hen.  8, 
c.  20,  that  all  tithes  should  be  paid  according  to  the  ecclesiastial 
laws  and  ordinances  of  the  Church  of  En^and,  and  after  the 
laudable  usages  and  customs  of  the  parish  or  place  where  the 
party  dwelt  Stat.  2  &  3  Edw.  6,  c.  13,  next  introduced  several 
variations  and  useflil  modifications  in  the  laws  of  tithes,  pro- 
viding, among  others,  by  s.  7,  *  that  every  person  exercising 
merchandizes,  bargaining  and  selling  clothing,  handicraft,  or 
other  art  or  faculty,  being  such  kind  of  persons  and  in  such 
places  as  heretofore  within  these  forty  years  have  accustomably 
used  to  pay  such  personal  tithes,  or  of  right  ought  to  pay  (other 
than  such  as  have  been  day  labourers)  shall  yearly,  at  or  beforie 
the  feast  of  Easter,  pay  for  his  personal  tithes,'  &c.  The  ex- 
pression, '  have  accustomably  been  used  to  pay,'  is  applicable 
to  all  cases  where  personal  dthes  had  been  paid.    The  1 1th 

(0  ESae  Ambler,  10^  11 ;  Preo.  In  Ch.  461 1   Hm^ve'i  Co,  Uh  145  fo 
Co.  Lit.  24  6.]  '         •- 
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cawor  section  sanctions  the  payment  of  the  customary  tithe  of  fish, 
*^  and  speaks  of  the  parish.  The  12th  section  speaks  of  the 
payment  by  the  inhabitants  of  London  and  Canterbury,  and 
the  suburbs  of  the  same :  '  Provided  always,  and  be  it  enacted 
by  the  authority  aforesaid,  that  this  act,  or  any  thing  bereiii 
contained,  &c.,  shall  not  extend  in  anywise  to  the  inhabitaots 
of  the  cities  of  London  and  Canterbury,  and  suburbs  of  same, 
nor  to  any  other  town  or  place  that  hath  used  to  pay  their 
tithes  by  their  houses,  otherwise  than  they  ought  or  should 
have  done  before  the  making  of  this  act.'  Now  suppose  that 
before  the  making  of  that  act  an  agreement  had  been  made  in 
fact,  whether  exactly  grounded  on  the  existing  law  or  not,  that 
certain  houses  in  the  suburbs  of  the  city  of  London,  viz.  in  the 
parish  here  spoken  of,  St  Andrew's,  Holbom,  should  nay 
certain  specific  sums  for  their  tithes,  and  that  all  the  oUier 
houses  in  that  suburb  and  part  of  the  parish  should  be  dis- 
charged. And  suppose  that  agreement  to  have  been  acted 
upon  for  forty  years,  would  not  the  effect  of  this  statute  be  to 
confirm  the  payment  so  stipulated  for  ?  Suppose,  first,  that  it 
had  no  legal  origin,  and  that  it  had  been  acted  on  for  40, 50,  or 
100  years — ^suppose,  as  we  are  at  liberty  to  do,  that  the  whole 
of  this  parish  which  is  situate  out  of  the  city  of  London  had 
been  in  the  hands  of  one  or  two  persons,  who,  while  there 
were  only  a  few  houses  built,  had  made  a  bargain  with  the 
incumbent  or  proper  authorities  for  the  time  being,  that  in  con- 
sideration of  certain  houses  then  existing  within  the  parishf 
f>aying  certain  specific  sums,  which  we  will  suppose  of  much 
arger  amount  than  they  would  be  liable  to  pay  upon  an; 
footing  of  a  tithe  applicable  to  them  or  their  sites,  that  men  anj 
new  inhabitants  who  might  come  to  reside  in  new  houses  after- 
wards to  be  built  as  the  population  might  increase,  should  be 
exempted  from  personal  tithes  (not  from  prsedial  tithes  as  long 
as  the  land  should  be  cultivated).  Then  if  that  bargain  bad 
been  acted  upon  for  40  years,  the  result  would  be,  that  this 
statute  would  apply  to  it,  and  the  occupiers  of  those  newly- 
built  houses  would  have  the  benefit  of  exemption  firom  all  per- 
sonal tithes  within  that  district,  which  had  been  before  accus- 
tomed to  pay  personal  tithes,  by  reason  of  the  owners  of 
the  houses  then  existing  having  submitted  to  a  much  larger 

Eayment  than  those  houses  on  their  sites  would  otherwise  bare 
een  liable  to  pay  ?  I  think  we  need  not  look  to  the  origin  of 
the  transaction,  if,  in  point  of  fact,  it  might  have  existed  40 
years  before  the  passing  of  the  statute  of  Edw.  6.  If  it  had 
existed  so  long,  then  the  statute  has  the  effect  of  declaring  that 

J>artie8  shall  not  pay  personal  tithes  if  they  have  not  paid  them 
or  the  last  40  years ;  but  if  they  have  been  accustomed  to  pay 
personal  tithes,  they  shall  continue  to  do  so.  I  quite  agree 
that  a  house,  quct  house,  is  not  liable  to  pay  tithes  at  all;  bat 
I  should  go  further.    I  can  suggest  a  case  where  such  a  coo- 
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position  would  be  perfectly  good.  Suppose  an  owner  of  land,  j£^^ 
paying  preedial  tithes  for  it,  to  intend  to  cover  it  with  buildings,  v. 
in  which  state  no  tithes  are  payable  for  it,  but  during  the  pro-  ^'^"^^  „ 
gress  of  the  building,  the  part  not  covered  is  liable  to  pay 
tithes  for  such  matters  as  it  produces  ;  is  there  any  thing  un- 
reasonable in  the  owner  of  that  land  saying  to  the  rector, 
patron,  and  ordinary, '  I  am  now  going  to  dedicate  my  lands  to 
purposes  which  in  the  event  will  probably  destroy  all  your 
tithes  ;  but  I  offer  to  enter  into  this  arrangement  with  you :  if 
you  will  take  for  the  first  eight  or  ten  houses  that  I  build,  one 
fixed  and  specific  payment,  according  to  the  different  annual 
value  of  the  houses,  and  exonerate  the  remainder  of  the  land 
from  tithes  so  long  as  it  remains  unbuilt  on,  those  payments 
shall  be  made  to  you  perpetually,  as  long  as  those  houses  are 
occupied  V  Sir  Charles  Wetherell  has  asked,  with  great  in- 
genuity, what  becomes  of  the  modus  when  the  houses  have 
ceased  to  be  occupied,  and  where  is  the  consideration  for  it  ? 
The  answer  is,  that  when  all  the  rest  of  the  land  is  built  on,  ex 
hypothesis  the  incumbent  would  be  entitled  to  no  tithes  at  all 
for  it,  and  therefore  would  not  make  a  bad  bargain  in  taking 
the  chance  of  those  payments  from  the  existing  houses  during 
all  the  time  they  were  occupied  in  lieu  of  all  the  tithes  claimed 
for  their  sites,  and  as  a  perpetual  payment  in  lieu  of  the 
prsedial  tithes,  which,  should  the  rest  of  the  land  be  subse- 
quently built  on,  he  could  not  afterwards  claim.  If  the  houses 
were  all  burnt,  then  the  foundation  of  the  argument  is  gone ;  if 
the  land  goes  back  into  a  state  of  cultivation,  the  original  right 
to  prsedial  tithes  or  small  tithes  is  revived.  So  long  as  the  land 
is  covered  with  the  buildings,  so  that  the  incumbent  can  get  no 
tithes  from  it,  he  has  made  a  good  bargain.  I  suggest  that  is 
the  origin  of  a  custom,  that  as  long  as  certain  nouses  were 
occupied,  the  incumbent  should  take  a  specific  payment  for 
those  houses  in  exoneration  of  all  the  rest.  I  consider  that  to 
be  a  good  modus.  Supposing  I  prove  the  fact  of  payment  to 
have  existed  in  proper  time,  and  the  agreement  might  have  been 
made  by  competent  parties,  I  do  not  see  any  objection  to  it  in 
point  of  law.  Without  affirming  that  such  was  the  fact,  I 
suggest  a  possible  case  which  occurred  to  me  in  regard  to  this 
sort  of  payment ;  and  if  any  possible  case  can  be  suggested,  the 
court  is  bound  to  adopt  it,  in  order  to  support  payments  that  - 
have  been  allowed  above  one  hundred  years,  and  sanctioned  by 
so  many  decisions  of  courts  of  justice,  especially  of  this  court. 
I  remember  arguing  a  question  before  Lord  Kenyon  respecting 
the  origin  of  a  usage  of  60  or  70  years,  and  his  lordship  em- 
phatically said, '  I  will  presume  an  act  of  parliament  to  sanction 
the  usage  of  100  years  (tt).'    However  strong  that  presumption 

(u)  [See  Eldridge  v.  Knoit,  Cowp.  Famhaw  ▼.  Rotheramy  1  Eden's  Ch.  - 

214;  Bealey  v,  ShaWy  6  East,  215;  Cas.  296;  Chalmery,Bradky,lJAC. 

Rex  Y.Montaguey  4  B.  &  C.  588;  &W.63.] 
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inay  be,  it  shows  his  strong  opinion  as  to  how  far  a  court 
would  go  to  sanction  an  existing  usage ;  and  when  I  recollect 
how  many  various  rights  of  property  must  depend  on  usage, 
and  consider  that  in  this  instance  we  are  asked  to  disturb  a 
settled  and  existing  right  wliich  has  lasted  for  a  century,  I 
think  it  is  not  too  much  to  resort  to  and  adopt  any  possible 
suggestion  for  tHe  purpose  of  supporting  it.  It  appears  to  me 
that  I  have  suggested  in  this  case  two  states  of  things  very 
likely  to  have  occurred  to  sanction  the  usage ;  others,  which 
might  equally  sanction,  may  have  in  fact  occasioned  it.  I  think, 
therefore,  we  may  presume  a  legal  origin  to  it.  Whether 
these  payments  are  called  a  composition  or  modus  for  tithes, 
or  by  any  other  name,  they  appear  to  be  ancient,  and  I  think 
that  enough  is  shewn  to  give  us  the  right  to  presume  that  they 
have  been  made  from  time  immemorial  for  these  particular 
houses,  or  for  houses  preceding  them  on  the  same  sites.  We 
ought  therefore  to  sustain  them  (x)." — Ed.]] 

For  the  stipends  of  the  ministers  of  the  fifty  new  churches, 
provision  is  made  by  the  several  acts  of  parliament  relating 
thereunto,  to  be  raised  from  the  duties  on  coals. 

There  are  moreover  several  particular  statutes  for  particular 
churches,  in  London  and  elsewhere. 

Afler  all,  these  pecuniary  compensations,  however  reasonable 
at  first,  must  in  process  of  time  become  inaufiicient,  as  the  value 
of  money  decreaseth.  And  this  hath  been  the  case  of  all  mo- 
duses ;  which  at  the  time  of  their  commencement  were  the  real 
value  of  the  tithes.  On  the  other  hand,  it  must  be  acknowledged, 
that  the  payment  of  tithes  in  kind  is  in  many  respects  trouble- 
some and  inconvenient.  If  a  method  could  be  established,  that 
the  minister  should  receive  an  equivalent  durable,  and  not  liable 
to  diminution  by  the  fluctuation  of  money,  the  people  generally 
would  be  desirous  to  purchase  their  tithes  at  the  highest  sup- 
posable  estimation ;  which  if  employed  in  a  purchase  of  land, 
the  value  thereof  would  continue  in  proportion  as  the  tithes 
would  have  done,  forasmuch  as  the  annual  rent  of  the  land  will 
always  be  according  to  its  produce. 


6&7WilL 
4,  c.  71. 


Meaning  of 
the  Wonis 
"  Person/' 


XVIII.  Leases  of  Tithes (y). 

TThe  6  &  7  Will.  4,  c.  71,  contains  the  following  provisions 
with  respect  to  leases  of  tithes,  giving  a  definition  of  word? 
used  in  the  act:  it  enacts  by  sect.  IS, 

S'^That  in  the  construction  and  for  the  purposes  of  diis  act, 
ess  there  be  something  in  the  subject  or  context  repognant  to 

(x)  [Parke,  B.,  Bolland,  B.,  and  previous  trusts,  see  Wehb  v.  iMgvf, 

Alderson,  B.,  agreed.]  2  Y.  &  C.247.     As  to  oonvtyancfs 

(y)  [As  to  Teases  of  tithes  which  of  tithes,  see  Shdford  on  fba  Bke 

had  been  renewed,  being  subject  to  Commutatbu  Acts,  p.  19«-<£i>-] 
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such  construction,  the  word  *  person'  shall  mean  tod  include  the  ^^  Land*,^ 
king*8  majesty,  and  any  body  corporate,  aggre^te,  or  sole,  as  well  <"  par*!!h> 
as  an  individual ;  and  any  word  importing  the  singular  number  only,  "  f  *^^^^*'»' 
shall  mean  and  include  several  persons  or  parties  as  well  as  one  ner*"  «•  TiThc 
person  or  party,  and  several  things  as  well  as  one  thing  respectively,  ^^J„*j|,[J 
and  the  converse ;  and  any  word  importing  the  masculine  gender  Act. 
only,  shall  mean  and  include  a  female  as  well  as  a  male ;  and  ^ the 
word  'lands'  shall  mean  and  include  all  messuages,  lands,  tene- 
ments, and  hereditaments ;  and  the  word  *  tithes'  shall  mean  and 
include  all  uncommuted  tithes,  portions  and  parcels  of  tithes,  and 
all  raoduses,  compositions  real,  and  prescriptive  and  customary 
payments ;  and  the  word  *  parish'  and  '  parochial'  shall  mean  and 
include,  and  extend  to  every  parish  and  every  extra-parochial  place, 
and  every  township  or  village,  within  which  overseers  of  the  poor 
are  separately  appointed  under  the  provisions  of  an  act  passed  in 
the  thirteenth  and  fourteenth  years  of  the  reign  of  his  late  majesty  i3&  i^^trs, 
King  Charles  the  Second,  intituled,  <  An  Act  for  the  better  Relief       ^ 
of  the  Poor  of  this  Kingdom,'  and  every  district  of  which  the  tithes 
are  payable  under  a  separate  impropriation  or  appropriation,  or  in 
a  separate  portion  or  parcel,  or  which  the  commissioners  shall  by 
any  order  direct  to  be  considered  as  a  separate  district  for  the  com- 
mutation of  tithes ;  and  the  words  *  land  owner'  or  *  tithe  owner,' 
or  'owner  of  lands'  or  'owner  of  tithes,'  shall  mean  and  include 
every  person  who  shall  be  in  the  actual  possession  or  receipt  of  the 
rents  or  profits  of  any  lands  or  tithes  (except  any  tenant  for  life  or 
lives,  or  for  years,  holding  under  a  lease  or  agreement  for  a  lease 
on  which  a  rent  of  not  less  than  two  thirds  of  the  clear  yearly  value 
of  the  premises  comprised  therein  shall  have  been  reserved,  and 
except  any  tenant  for  years  whatsoever  holding  under  a  lease  or 
agreement  for  a  lease  for  a  term  which  shall  not  have  exceeded 
fourteen  years  from  the  commencement  thereof,)  and  that  without 
regard  to  the  real  amount  of  interest  of  such  person  ;  and  in  every 
case  in  which  any  tithes  or  lands  shall  have  been  leased  or  agreed 
to  be  leased  to  any  person  for  life  or  lives,  or  for  years,  by  any  lease 
or  agreement  for  a  lease  on  which  a  rent  less  than  two-thirds  of  the 
clear  yearly  value  of  the  premises  comprised  therein  shall  have 
been  reserved,  and  of  whicn  the  term  shall  have  exceeded  fourteen 
years  from  the  commencement  thereof,  the  person  who  shall  for  the 
time  being  be  in  the  actual  receipt  of  the  rent  reserved  upon  such 
lease  or  agreement  for  a  lease  shall,  jointly  with  the  person  who 
shall  be  liable  to  the  payment  of  such  rent  of  such  tithes  or  lands, 
be  deemed  for  the  purposes  of  this  act  to  be  the  owner  of  such 
tithes  or  lands;  and  in  every  case  in  which  any  person  shall  be  in  .t^J'JTbe**^ 
possession  or  receipt  of  the  rents  or  profits  of  any  tithes  or  lands  deemrd 
under  any  sequestration,  extent,  elegit,  or  other  writ  of  execution,  or    °'«»*^*****^  • 
as  a  receiver  under  any  order  of  a  court  of  equity,  the  person  against 
whom  such  writ  shall  have  issued »  or  who  but  for  such  order  would 
have  been  in  possession,  shall  jointly  with  the  person  in  possession 
by  virtue  of  such  writ  or  order,  be  aeemed  for  the  purposes  of  this 
act  to  be  the  owner  of  such  tithes  or  lands," 

CThe  21st  section  of  12  &  13  Car.  2,  c.  12,  after  reciting  J«f /^^•'• 
that  the  inhabitants  of  several  counties  therein  mentioned,  and  *'  *'  **" 

3e2 
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!?f  i"^"'  ™any  other  counties  in  England  and  Wales,  by  reason  of  the 

— ^— ^ largeness  of  the  parishes  within  the  same,  could  not  reap  the 

benefit  of  the  stat.  45  Eliz.  c.  2,  for  the  relief  of  the  poor,  enacts 

thai  the  poor  shall  be  maintained  in  their  own  townships,  and 

"  that  there  shall  be  yearly  chosen  and  appointed,  according  to 

the  rules  and  directions  in  the  act  43  Eliz.  mentioned,  two  or 

more  overseers  of  the  poor  within  every  of  the  said  townships 

and  villages,"  who  shall  execute  all  the  powers  and  authorities 

for  the  necessary  relief  of  the  poor  within  the  said  township  or 

village,  and  be  liable  to  the  same  penalties  for  the  non-perform* 

ance  thereof  as  mentioned  in  the  said  statute  of  43  Eliz.  c.  2  (2). 

cTi^Y'ii^'      [[A  tenant  for  life,  a  lessee  for  lives  or  for  a  term  exceeding 

c  Min'frnciio'n   fourtecu  ycars,  on  which  a  rent  exceeding  two-thirds  of  the 

•Mirbte'io  ihe  yearly  value  was  reserved,  in  the  actual  receipt  of  the  rents,  or 

p«>meni  of    profits,  will  bc  owTicrs  Within  this  act.     It  will  be  necessary  to 

Ihe  Kent  re-     *:  '    .  .  ,  .  .  ,  J 

•erved."  decide,  lu  canying  this  act  into  execution,  whether  persons 
having  derivative  interests  of  the  requisite  extent,  will  be  joint 
owners  with  the  original  lessor  or  his  representatives  and  the 
original  lessee.  Thus,  suppose  A.,  tenant  in  fee,  to  have 
granted  a  lease  for  twenty-one  years  to  B.,  reserving  a  rent  of 
less  than  two-thirds  of  the  clear  yearly  value,  and  B.  to  have 
granted  a  lease  for  fifteen  years  to  C,  reserving  a  similar  rent, 
the  question  will  be,  whether  C.  will  be  a  joint  owner,  or 
whether  A.  &  B.  alone  will  answer  the  description  of  owners 
within  this  act.  Supposing  B.  in  the  above  case  to  have  en- 
tered, as  is  usual,  into  a  covenant  to  pay  the  rent,  and  instead 
of  having  granted  an  under-lease,  to  have  assigned  the  term  to 
C,  it  is  not  clear  that  B.  will  not  be  considered  as  a  joint 
owner,  inasmuch  as  it  is  well  known,  that  a  lessee  who  has  en- 
tered into  an  express  covenant  to  pay  rent,  remains  liable,  not- 
withstanding an  assignment  (a) ;  for  it  is  to  be  observed,  the 
words  of  the  act  are,  "  liable  to  the  payment  of  the  rent  re- 
served ;"  and  although  an  assignee  is  liable  to  the  payment  of 
rent  whilst  in  possession,  such  liability  does  not  exonerate  the 
original  lessee.  The  words  "  liable  to  the  payment  of  such 
rent"  were  substituted  in  the  House  of  Lords  for  the  words  **  in 
the  actual  possession  or  occupation  (J). 

6&7Will.       [^The  same  statute  provides  compensation  for  leases  which 
4,  c.  71.    may   be  surrendered    under   the    Tithe   Commutation   Acts, 
enacting  by  sect.  88, 

Trib17ro!i>  be      [**  That  it  shall  be  lawful  for  the  lessee  being  in  occupation  of 

•orreiidi'rrd.    any  tithes  commuted  under  this  act,  by  an  instrument  in  writing 

under  his  hand  and  seal,  to  be  made  in  such  form  as  the  commis- 

(2)   [On  the  construction   of  the  (a)  IStainet  v.  Morris,  I  Ves.  &  B. 

staUite  12  &  13  Car.  2,  c  12,  see  1  8. 

Nolan *s  P.  L.  p.  7—39,  4th  cd.;  Bot-  (b)  These  remarks  are  taken  ieom 

tockv.  Ridgway,6B.&C.  496;  9  D,  Mr.  Shelford*s  useful  work  oa   Ihe 

&  R.  585 ;  Rex  v.  Salop,  3  B.  &  Ad.  Tithe  Commutation  Acts,  pp,  212, 

910.]  213.— Ed.] 
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sioners  shall  direct,  and  confirmed  under  their  seal,  to  surrender 
and  make  void  the  lease  by  which  the  said  tithes  are  held  or  en- 
joyed by  such  lessee  at  the  time  of  the  commutation,  so  far  as  the 
same  may  relate  to  the  said  tithes ;  and  it  shall  be  lawful  for  the 
commissioners,  by  the  same  instrument,  to  direct  what  compen* 
sation  (if  any)  shall  be  given  by  the  immediate  lessor  of  any  lessee 
at  rack  rent  so  surrendering  any  lease  of  any  such  tithes  to  such 
lessee,  and  what  allowance,  if  any,  shall  be  made  by  any  lessee  to 
his  immediate  lessor  of  any  such  surrendered  lease,  in  consideration 
of  the  non-fulfilment  of  any  conditions  contained  in  such  lease,  and 
what  deduction  (if  any)  shall  be  made  from  the  rent  thenceforth 
payable  by  any  lessee  to  his  immediate  lessor  in  respect  of  other 
hereditaments  which  may  have  been  included  with  the  said  tithes  in 
any  such  lease :  provided  always,  that  any  intermediate  lessor  to 
whom  any  such  lease  shall  have  been  surrendered  shall,  as  regards 
his  immediate  lessor,  be  taken  to  be  the  lessee  in  occupation  of  the 
tithes  included  in  the  said  lease." 

[[For  leases  of  tithes  before  the  Tithe  Commutation  Acts,  see 
title  %tdi0Zfii  vol.  ii.  p.  566. — Ed.]] 

Form  of  a  Lease  of  Tithes  ^under  the  Old  £010.^2 

This  indenture  made  the day  of in  the  year ,  between 

A.  B.,  rector  .of  the  parish  of in  the  county  of ,  of  the  one 

part,  andC.  D.,  of ,  in  the  parish  of and  county  of , 

yeoman^  of  the  other  part,  witnesseth,  that  the  said  A,  B ,  for  and  in 
consideration  of  the  rent  hereinafter  reserved  and  contained,  hath  (/*?- 
mised,  granted  and  to  faun  let,  and  by  these  presents  doth  demise^  grant 
and  to  farm  let,  unto  the  said  C.  D.,  his  executors,  administrators  and 
assigns,  all  and  all  manner  of  tithes  of  corn,  grain,  hay,  and  herbage, 

yearly  growing,  increasing  or  happening  within  the  said  parish  of ,  and 

all  profits  of  what  kind  soever  belonging  to  the  parsonage  or  rectory  there: 
To  have,  hold,  receive,  and  take  all  and  every  the  said  tithes  and  profits 
unto  the  said  C,  D.,  his  executors,  administrators  and  assigns, from  the  day 
of  the  date  of  these  presents,  for  and  during  and  unto  the  full  end  and 
term  of  twenty- one  years  from  thence  next  ensuing,  and  fully  to  be  com^ 
pleted;  if  he  the  said  A,  B,  shall  so  long  continue  rector  of  the  said  parish 

of ;  yielding  and  paying  therefore  yearly  and  every  year  during  the 

said  term,  unto  the  said  A,  B,  and  his  assigns,  the  rent  or  sum  of , 

at  and  upon  the  days by  even  and  equal  portions  :  Provided  always, 

that  if  the  said  rent  or  any  part  thereof  shall  be  behind  and  unpaid  by 

the  space  of days  after  the  days  and  times  appointed  and  limited  for 

the  payment  thereof,  then  this  present  demise  and  every  thing  herein  cow- 
tained  shall  cease,  determine  and  be  void:  And  the  said  C.  /).,  doth  for 
himself,  his  executors,  administrators  and  assigns,  and  for  every  of  them, 
covenant,  promise  and  grant,  to  and  with  the  said  A.  B-,  his  executors 
and  administrators,  and  to  and  with  every  of  them  by  these  presents,  that 
he  the  said  CD.,  his  executors,  administrators  or  assigns,  shall  and  will 
from  time  to  time,  and  at  all  times  during  the  continuance  of  this  demise, 
well  and  truly  pay  and  satisfy  the  rent  aforesaid,  at  the  days  and  times 
aforesaid  appointed  for  the  payment  thereof  and  also  shall  and  wilt  pay 
and  discharge  all  taxes  which  shall  be  impostd  upon  the  said  demised  pre- 
miseSf  or  in  respect  thereof,  by  act  of  parliament  or  otherwise :  And  the 
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said  A •  B'tfor  i'mself,  his  executors  and  admi^iistraiors,  nndexefyqf 
thenif  doth  covenant^  promise  and  grant,  to  and  with  tie  said  C.  D.,  hu 
executors,  admitrntrators  and  assigns,  and  to  and  with  every  of  them  h^ 
these  presents,  that  for  and  under  the  rents  and  covenants  hereinbefore 
reserved  and  contained  on  the  part  of  the  said  C  JD.,  his  executorij  ad- 
ministrators or  assigns,  to  be  paid  and  performed,  he  the  said  CDn  ^u 
executors,  administrators  and  assigns,  shall  andmatf  have,  hold  andenjt^ 
the  tithes  and  premises  aforesaid,  and  every  part  and  parcel  thereof, 
during  the  &aid  term  hereby  gran  ted,,  noithout  any  let,  trouble,  mola- 
tution,  interruption^  or  denial  of  him  the  said  A.  B.,  or  his  assigsiy  or 
any  other  person  or  persons  claiming  or  to  claim  by,  from  or  wfderkus. 
In  witness  whereof,  the  parties  to  these  presents  have  interckangeM^  tct 
their  hands  and  seals  the  day  and  year  first  above  written. 

A.B, 
CD, 

Signed,  sealed^  and  delivered  {having  been  first  duly  l     E,  F* 
stamped) ,  in  the  presence  of         ..  .«  ]     G.  H» 

w^hen  Tithet  Note/  it  IS  SEid  generally  in  some  books  that  a  verbal  lease 
CmiI  leVi^  of  tithes  is  not  good.  Others  say,  that  tithed  may. be  gninted 
by  Deed.       f^^  ^^^  y^^^^  without  deed,  but  no  longer.     Others  distinguish, 

and  say,  that  k  grant  of  tithes  even  for  one  year  is  not  good  by 
way  of  lease^  but  may  be.  good  by  way  of  sale.  Others,  to  the 
like  purpose,  affirm,  that  if  the  parson  agrees  with  the  pa- 
rishioner that  such  parishioner  shall  keep  back  bis  own  tithes 
for  a  year,  this  is  a  good  bargain  by  way  of  retainer ;  hut  if  be 
grants  to  him  the  tithes  of  another,  though  it  be  but  for  a  year, 
it  is  not  good  unless  it  be  by  deed  (c). 

The  rule,  however,  seems  to  be^  that  tithes  may  be  leased, 
but  a  lease  for  more  than  one  year'^must  be  by  deed,  as  they 
are  not  capable  of  livery  and  seisin,  but  lie  mere^ly  in  grant  ((Qi 
falling  under  29  Car.  S,  c.  3  (e),  where  it  is  added,  that,  to 
make  a  lease  for  a  year  good,  it  ought  not  to  be  entered  into 
till  after  the  corn  is  sown,  for  then  such  agreemeat  is  in  the 
nature  of  a  sale  or  chattel  in  esse^  which  needs  no  wri^g-  ^ 
lease  of  tithes  by  ^eed  ''  for  all  the  time  the  lessor  should  con* 
tinue  vicar/'  is  good,  as  an  estate  for  life,  determinable  on  the 
event  of  his  ceasing  to  be  vicar  (/); 

[[It  has  been  held,  that  a  composition  for  tithes  by  way  of 
retainer  by  parol  can  be  good  only  for  one  year,  being  by  way 
of  contract,  but  that  a  parol  lease  of  tithes  even  for  one  year 
would  be  void  {ff) ;  and  it  is  said,  that  if  a  lessee  for  years  of 
tithes  will  grant  it  over  to  another  at  will  only,  it  cannot  be 
done  without  deed  (A).    Ko  interest  in  tithes  can  be  Ranted 

(c)  Cro.  Jac.  613  ;  1  Rolle's  Eep.  (f)  Brewer  v.  BiU,2  AMt.4lS. 
174;  God.  354;  Freem.  Rep.  234 ;  (g)  IKeddiftetony,  KedHmtoh 
Swaddling  v.  Pierf,  2  BrownL  17."  Bunb.  2 ;  SorreSr.  Grove,  1  E.  4  Y. 

(d)  8  Sac.  Abr.  83».  250.]                                . 

(e)  IGardiner  v*  WiUmnson^  2  B.  (A)  [Shep.  Tonck  23Q;  I^vtted.] 
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without  deed,  unless  indeed  where  they  pass  as  a  parcel  of  a 
rectory,  which,  being  considered  a  corporeal  hereditament,  may 
be  demised  for  three  years  without  deed  (i)-  But  a  defective 
conveyance  of  a  rectory  impropriate  will  not  pass  even  the 
tithes  (A).  An  agreement  not  under  seal  cannot  operate  as  a 
demise  of  tithes  (/).  A  lease  of  tithes  for  life  cannot  be  granted 
to  commence  at  a  future  day;  the  rule  of  law  with  respect  to 
freeholds  applying  to  incorporeal  hereditaments  (m). 


[[XIX.  Forms  of  Apportionment,  S^c.  of  Tithes* 


[Apportionment  of  the  Rent'charge  in  lieu  of  Tithes  in  the  Parish 

of in  the  County  of . 

[^Whereas  an  agreement  for  the  commutation  of  tithes  in  tJte  said 

wasy  on  the  ■         day  of in  the  year  ,  confirmed  by 

the  tithe  commissioners  for  England  and  Wales^  of  which  agreement, 
with  the  schedules  thereunto  annexed,  the  following  is  a  copy  (n) : — 

l^Now  /,  A,  B,  (o),  of m  the  county  of having  been  duly 

appointed  valuer  to  apportion  the  total  sum  agreed  to  be  paid  by  way 
of  rent-charge  (p)  in  lieu  of  tithes,  amongst  the  several  lands  of  the 

said ,  do  hereby  apportion  the  rent-charge  as  follows : — 

iSee  the  Forms,  post^ 


(i)  ^Bellamy  v.  BaltHorpe,  1  £.  &  firmation.] 

Y.  355 ;  Breujer  v.  Hill  (vide  ante),  2  (o)  [If  more  than  one  valuer  be 

Inst.  413.]  appointed,  insert  here  the  name  and 

(k)  TRobarft  case,  12  Rep.  65;   1  description  of  each ;  and  if  thd  valuers 

£.  &  1 .  193.]  choose  an  umpire,  insert  his  name  and 

(l)  [Gardiner  y*  WUliamson,  2  B.  description  also.] 

&  Ad.  336 »]  (p)  [At  the  same  time,  or  as  soon 

(m)   [Edwards  v.   Boothe,    Yelv.  after  as  the  actual  costs  of  making  the 

131 ;   see  title  Heaftes,  vol.  ii.]  apportionment  can  be  ascertained  and 

(ji)    [Here  insert  the  agreement,  settled,  the  valuer  must  apportion  the 

with  the  schedule,  in  full.    The  draft  quota  to  be  paid  by  each  land-owner, 

of  apportioDment  must  contain  a  copy  according  to  the  prindnle  laid  down 

of  tne  agreement.    Both  will  be  on  in  the  75  th  section  of  tne  act    This 

paper,  and  sent  to  this  office  together  must  be  done  on  a  separate  paper.    A 

with,  the  map;  the  commissioners  wiU  copy  of  the  instructions  given  to  the 

return  the  arafl  and  map  to  the  pa-  valuers  by  the  land-owners  duly  as- 

rish,  and  give  notice  of  the  attendance  tembled  at  a  parochial  meeting,  and 

of  an  a^stant  commissioner  to  hear  the  prineiples  upon  wluch  the  rent- 

and  decide  objections,  or  to  receive  charge  has  been  apportioned,  although 

notices  of  objections  to  the  apportion-  not  inserted  in  the  instrument  of  ap- 

ment,  afler  which  the  draft  must  be  portionment,  must  be  sent  to  the  Tithe 

engrossed  on  parchment,  and  sent  to  Commission  Office  with  the  apportion- 

the  Tiihe  CommisBion  Office  for  con-  ment] 
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GROSS  RENT-CHARGE  payable  to  [the  Tithe  Owner  or  Tithe  Owners,  as  the 

Pounds,  Shillings,  and 


Value  in  Imperial  Bashels,  and  Decimal  Parts  of  an  Imperial  Boibel 


LAND  OWNERS. 


f 


OCCUPIERS. 


4j 

Xi  — 
E   3 

iz; 


NAMES  and  DESCRIPTION 

or 

LANDS  and  PREMISES. 


Green,  James  . . . . 


s 


Browning,  Thomas << 


South,  John 


Judd,  William    . . 


Smith,  lliomas  . .  \ 


Williams,  Richard 


S 


1 

2 
3 

4 
5 
6 
7 
8 
9 
10 


6 

11 
12 

13 

14 

15 
16 


Purvis*  Farm 


State* 

OF 
CULTITATIOir. 


Homestead, 
Yard,  &c.  . . 

Garden 

Fastare   


Purvis*  Farm  Garden 

Orchard  Close 

Little  Camps  Heme .1  Arable     . . , 

Five  Acre  Wood Wood  Land 

Allotment  in  Heme  Field Meadow  . . . 

Black  Croft  Grove Coppice  Wood 

Smith's  Close  (ordinary  charge)     Hops 

Allotment  00  the  Down 

Ditto     in  the  Marsh 


Common  Lsod 
Water  Meadow 


Eatraordinary  Charge  on  5  Acres  Hops, 


Bull  Close 
The  Holm 


Long  Close.. . 
Bishop's  Mead 


Arable.. 
Meadow 


Kinf^'s  Fallow    

Private  Road 

pleading  to  ditto.) 


Total 


Pasture   ...... 

Water  Meadow 
Arable    


Where  three-fourths  of  the  Land-owners  concur  in  a  representation  to  the  Board  that  the  state  of 


FORM,  No.  2,— Apportionment  of 


A.  C.  Cobham,  Esq.  ) 
(Rectorial  GUbe,)  S 


Rev.  K.  Fielde.        ) 
(  Vieariai  GUbe.)  ] 


Brown,  John  . . . .  j 


17 
18 


Himself  . 


\ 


19 
20 
21 
22 
23 


Church  Field 
The  Balk    .. 


Rectory 

Rectory  Garden 
Churchyard  .. 
Barn  Field  .... 
Marsh  Field   .. 


Arable 
Pastoie 


HoQie  and  Yard 
Garden   


Arable 
Pasture 


re  left  as  general  Charges  on  entire  Properties. 
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ase  may  fce],  in  lieu  of  Tithes,  for  the 
Pence. 


of  in  the  County  of 


r  Wheat  at 

►f  Wheat,  Barley  and  Oata,  fix. <  Barley 

(.Oats 


Pi  ice  per  BathcL    Bnthcl*  and  Decimal  Parti. 


£.  «.     d. 

0  7     Oi 

0  3  \ik 

0  2     9 


QUANTITIBS 
IN 

Statuts 
Mbasorb. 


A.     R.     P* 


0 
2 

6 
4 
6 
7 
1 
5 
3 


2  10 
0    0 

2  4 

0  5 

3  21 
3  14 

1  18 
0  0 
3  33 


Amoont  charged  apon  the  se- 
veral Lands  and  to  whom 
pM>abie. 


Payable  to 
"Vicar. 


£.    *.     d. 


1     3  15 

40    0    0 
at  8«.  per  Acre 


8  0    0 

9  2  16 

5  0    0 

6  0  37 

10  1     3 

0  3  24 


Payable  to 

Rector  or 

Impropriator. 


£,    «.     d. 


NAME  OF 
IMPROPRIATOR. 


REMARKS. 


- 


3  10    0 
2    0    0 


12    0    0 


5  10    0 


12    0     0 
0    2    0 


(9) 


2    0    0 


80    0    0 


5  10    0 


14    2    0 


(g)  In  arriving  at  the  giosa  auin  to 
be  paid  by  each  Proprietor,  the  Tithe 
of  his  Arable  and  of  his  Grass  land 
will  of  course  be  taken  at  different 
rates  ;  but  when  the  whole  sum  has 
been  ascertained,  it  may,  perhaps,  in 
the  apportionment,  be  most  conve- 
niently spread  eoually  over  both  de- 
scriptions of  land,  thus :— Suppose  a 
Farm  of  40  acres  to  contain  20  acres 
of  Arable  land  at  a  tithe  of  6«.,  and 
20  acres  of  Pasture  at  a  tithe  of  2s. 
per  acre,  the  whole  tithe  will  be  8/., 
which,  spread  in  the  apporlionroent 
equally  over  the  whole  Farm,  will  be 
4i.  an  acre. 

Tithe  formerly  covered  by  a  Modus : 

Tithe  Free  (State  the  particular  cit' 
cumttaneei.} 

Tithes  merged  (State  the  particular 
circumttancet,) 

Released  from  rent-charge  (State 
the  particHlar  circttmstancei.} 

Tithe  formerly  covered  by  Compo- 
sition Real,  or  Prescriptive  or 
Customary  Payment  (State  the 
particular  circumttancet.) 


cultivation  should  not  be  stated  in  the  Apportionment,  the  column  for  this  purpose  will  be  unnecessary. 


Rent-charges  on  Glebe  Lands. 


6  1  28 
8  2  12 


15  0  0 


0  1  11  ) 

1  0  3M 
0  2  0 

17  3  38 

9  0  0 

29  0  0 


0  8  0 
0  10  6 


0  18  6 


1  15  0 
0  13  0 

2  8  0 


2  10  0 
2  0  0 


4  10  0 


5  18  0 
2  16  0 

8  14  0 


79* 


'2Clt[j€|S— C/Twiu*  of  Apportummmt.'2 


H 

Pi 


b  fi  c>  O 
c  ^  o-g 

^3  -C  ^  ^    fl 

•6  »  3cj 


^sl 


JO  e  iL 


oo 
wo 


<^ 


o 


3 

flu 


^ 


O  00 

too 


t 

o 

O 


PU 


S 

or 


OO 

oo 


OiO 


o 

00 

c« 

o 
o 


CO 
CO 
00 


oooo 
octo^ 


C9 


o:a>«ococo  ^ 
•^  t-i  eo  o»  F-  c* 

MO  C40  e«^ 

^  #H  1-4  ^4  ^M  C« 


i 

s 

o 

o 


•2 


S  s  s  fs;r 


6'^ 


»->co 


a 

■g 

a 

s 


B 


a 
'i 


1 

V  ».  s 


c 


o 
o 


JO 


I 

-1 

§J 

o  -* 

■R 
2l 

•S3 
cn.S 

«  o 

11 

OS 

S| 

sJ 

s  ^ 

fl  s 

SS 

si 


8 

2; 


I 


%it\itfi — \^Forms  of  Apportumment."^ 


795r 


3. 


> 

CO 


o 

c 

o 

o 

I— I 


.2 

CO 

a; 

CO 

H 
O 

» 

V 

H 

•5 

I 

.s 


o 

o 


55 

0« 


M 


a  0 

.S   a. 


s 

o 

e 

a 


t;  •-  — 

Q    S   « 
M  .is  4> 


«  t3 


6  S£ 
-  a 

& 

o  o 


1§  o 


U   S 
O.S2 

e  0 


« 

a  M  o 
C8    0.0 


mCU 


B  •  ^ 


I 


■;§ 


3 

« 
s 

a 


■8S 


O  k  o 

•* »  * 

A  £  a. 
«  u  O 


^       OOOOOOOO.      oo 


o 
o 


c» 


*  o  « 


^      QD  ocoo  oxocoeo     oo 

^      C3  OOU3  aoc«eo0i      oc« 

c4     oooooooo     oo 


o 
o 

CO 


o 
o 


o 
o 


Of 

83UIJ^Ya5 


O  O -^  »0  >«  •'^  00  O        CO  »o 
fc         »-•  «  ^  p^  00  -• 

^     c«  oe«oc3  CO  »-40     coco 


o 
o 


o 


10 


^  a 

Q  o  a 
«     5 

:  » 

2  i 


:1i 

g*  •  •  • s  -^  : 


•2  ^ 

a  o 

s  ^ 


a 


.3 

t 


"S   •  g   • 

elsj 

^    2*  "^  'W 


e  s 


.mm   a 

a  2 

<5 


;3 


1 


I 


o  O 

03    5i5 


1 

a: 


I 

.£3 

« 

a 

I 

(3 


P-*     c<e9^io<ot>-co     o>o 


00 


a 


21 

CD 


a 

ja 


£ 


I 


'SHaNMo  oun 


8«moi{x' 


iattfM6is 


796 


s* 


I 

H 

O 

t 
H 

0) 


.43 


I 

o 


O 


^ft^tjS— CForww  of  Apportionment^^ 


m 

pa 


s  e  k 
«  2:  w 


0  «j5 


o 


—  ■"  ^  —  •»   fa  — 

B.    ■       e  «  « 


E 

S 

e 


c  O  C  o  «  ^  » 

■     c  a  5  5  i: 

a  -  iT  B  e  *  "c 

c-S  o      c Js  « 
2  F  o  *=  o  >  o 


i^ 


^2 

•»  J. 

E  B 


1 


sS 


o< 
Jo 


• 


n 


^ 


s  •  « 


5S| 

A  9  O. 


"Q  OOOOOOOO 

^  ooodcoeood 

~i^*  o  "o  o  o  o~o'  o  o~ 

w  C  O  O  OC«- C*  «0  CO 

^  00000i-«00 


oo 
oo 
oo 

"o"o" 

oo 

oo 


o     o 
o     o 

C9        O 


*ajnraa]f  aiamg 
ai 

saixiiNYad 


•  O  O -V  lO  ^ '<' OQ  O 

•^  .-I                     c*  i-^  i-^ 

K  C^Oe»OC0€0'^O 

^  O  d  (O  <«  (O  t^  •^  «o 


CO  »o 
eo  CO 


o 
o 

09 


o 
o 


o 
o 
c» 

'o~ 

o 

«o 


o 


a 


:  § 


e  o 
eg 


o 


C  s 

M  S 

P  » 

^  s 


8 


t 

S 


O 
ca  cj 

>  JS 

9    w 


9 

E 

V 

B 
«  £ 

•3  o 


:«  : 

a  > 

so 


o 


aiO)-]^<;2: 


^     a  • 

-    S  • 

e       o    • 

•■5     Q^ 

.fl   *-   *•   ^ 

CO      <Q 


o 

a 

o 

h 


a 
o 

e 

M 


•"•Id  »M1  01 


f-4       C4  CO  "tf*  lO  CO  t«  00       0)0 


S 
§ 


a 

o 


o 


E 


'SHSKAio  aNva 


Bvtnoqx  *SaiOMOig 


'(£itl}tSi — \^Form8  of  Apportionment.'^ 


797 


& 


U 

e3 


or" 

C 
6d 


n3 

C 

o 

u 

O 

cu 

Sed   o 

03  "^ 

O    *-> 


:! 


S 
••• 


X 

I 

H 

pes 
•5 

o 

.5 

o 

M 

CO 

I 

O 

L-f 


a 

o 


s 


At 


< 

aa 
PS 


cr  •  2 

bo    «       M 

.s  sp^ 

«    ^   «' 


gS.5 

CO  •« 
ta  o  S 


o  g 


«(  e  >t 
ttc  «  n 

is* 

Z    U   — 

<-3 


A  9   Q. 
ft?  (2  - 


^ 


O 

o 


*    w    •» 


«  o  g 


^ 


o 
o 

CO 


^5  o  op 

j=  .^  a  p 
.2  «  ••  g 

o  "^  ©.2 


SSL 

A      ^      O 


"I 


o 
o 


o 


2: 

o 


•    •    •  o 
•ts    •  o 


-a  "    •    •    •  o 
S:<J    •    •    •  S 

S  S-P  2-0  o'2'Q-S 
15     Oft.<^Sc3ffi 


.   ■«     01 

i  « 


GO 

a* 

o 

s 


■        M 


a 
« 

ctf 

o 


2 


g   gj 


9 

0^ 


o-O 


a»    • 

e  : 

r:  > 


i  So 


>    • 

o    • 

o  a> 

bog.- 


«o 

a 
o 

9 

ja 

•H 

o 

s 

M 


•u«ij  aqi  ox 


•-H       C4  CO  <«  lO  CO  r«  OQ       0)0 


00 


s 

M 

P 

o 


'SHaNMO  ONVl 


SBiDoqx  '^QiQ^ojg 


.A«  u    B 

a  a  a  r  o 

S  o  2  rt  «i: 

5  cLa     • 

c  rt  — 3  *• 
.S  ^  «  CO  a 

Sufi's  K  § 
gg  ««  a 

o  9  " 

CO    " 


4.      Q       9    ^      «tf 

J^i  °  §  5 

?"*       2 
o-a  «  ^  2 


.2^  S.-5 
•^     ^     t^ 

« 

M    4)    © 


<«   es   d 
<0  1^   « 

S  ©  «  E  S 

;s -^  ©  o 

-g  «  -  =3  — 
S  JB    O  •-  ■S 

o  8.2  flS 
^  c«  n9  ©  9 

^7-s:2t 

w  .3.2 

o    *  «^  cr  cd 
§3  *  ®  8 

^  I  g  oe^ 

»    S    O    C3    U 

ja  o  'S'S  2 
^2  8  »-g 

^0-5  » 


798 


'^EftlCjS — ^Forms  of  Apportiontnent.'^ 


oo 

9 

Q 

• 

igu 

CO 

c 

•«* 

CIS 

o 

1-3 

u 

0) 

c 

4^ 

o 

C4MI 

^„.m^ 

0 

o 

0 

V) 

a 

13 
> 

ffi 

na 

O 

c 

Q} 

00 

.fi 

0 

a 

a> 

"^ 

^ 

«S 

<j 

3 

< 

a 

0mm 

*a 

CO 

a 

cr 

U 

0) 

^ 

T3 

0 

pis 

0) 

*3 

c 
o 

0 

bO 

o 

c 

C14 

»  VM 

^ 

u 

^ 

>1 

«j 

03 

c 

S 

3 
0 

CO 

b3 

0 

< 

OS 

c 

< 

•  rx 

& 

bo 

u 

c 

1 

•(ii^ 

tH 

>% 

a 

tf 

00 

4> 

•5 

At 

;! 


I 


? 


0S 


-2  C  S 
u  !•  is 

ST""  * 


aj    »■    ks 
JS    O    O 

S  s  s 
s  «  « 

<<< 

O    «  P^ 

e   S   ed  "C 

•S  eS  3 


oi 

tax 


'i 


I** 


«  w  2 

**  On 

•   I-    u 


•Si 

« 


o 
o 


^ 


o 
o 


o 
o 


o 
o 


^ 


o 
o 


o 
I  o 

eo 


o 
o 


o 
o 


S      &3 


CO 


be** 

O    c4 
CO 

.  <«^ 

O    O 

2;  CO 


S3IlIlNYn5 


o 
o 
o 


o 
o 


o 
o 


u 

o 
p. 


2: 
o 

BQ     ^ 


s§ 


73 

a 


11 


S   - 


w  5  C>S  J*  o'o 


no  ^ 
S  o 

o 

o  ^ 

i  « 
§  « 


O 


&    s 


o  00 


o 

SB 

•a 


o 

5  ^ 


a 

04 


a 
O 


2    .  >. 


0) 

u:  : 

a  > 
cc: 


e  • 

*«    > 


<8 

a 


a    • 

>    • 

_       o 

'•9     P-S 
o        o  « 


o 


or 


V 

u 


o 

w 


a 
o 

& 


o 

M 


So)JJ9ju  iJ»qaiD)){ 


^      e^l eo -^  >o  CO  t^  00      o>o 


as 

o 


0) 


a 
% 

o 


a 
o 


s 

00 


T3 

•« 

0 


SHaNMO  ONVI 


fBuioqx  *SniiiMOiq 


%it^Zfi—\iFarfn8  of  Apportionment^ 


799 


Table  of  Smctll  and  Vicarial  Tithes. 


A.         R. 


•  •  •  I 

•  ■  •  I 

•  •  •  < 


Arable. 
Meadow. 
Pasture, 
Hop-Laod. 


thereof  Orcharding. 


AoisTUENT  of        Horses,  above  2-yra  old,  from  Lady-day  to 

Michaelmas,  at  per  week  each  ...... 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 
Ditto  Two- years  old,  from  Ijuly-day  to  Mich,  at 

per  week  each 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 
Ditto  Yearliogs,  from  Lady-day  to  Michaelmas, 

at  per  week  each 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 
Agistment  of        Beasts,  above  two-years  old,  from  Lady-day 

to  Mich,  at  per  week  each 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 
Ditto  Two-years  old,  from  Lady-day  to  Mich. 

at  per  week  each 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 
Ditto  Yearliogs,  from  Lady-day  to  Michaelmas, 

at  per  week  each 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 
Agistment  of        Sheep,  large,  from  Lady-day  to  Michaelmas, 

at  per  week  each 

Ditto  from  Mich,  to  Lady- day,  at  per  week  each 

Ditto  Smaller  Sheep,  or  Weaned  Lambs,  from 

Lady-day  to  Mich,  at  per  week  each . . 

Ditto  from  Mich,  to  Lady-day,  at  per  week  each 

Calves, — when  fit  to  tithe,  (viz.)  when  taken  from  the  Cow 

to  be  sold,  kept,  or  killed,  worth  each  on  an  average — 

Tithe 

Lambs, — when  fit  to  tithe,  Cviz.)  when  weaned,  which  is 

generally  at  Lammas,  or  in  Jaty,  average  worth 

Wool  from        Sheep,  each  producing        lbs. 

Tithe,  tenth  part,  and  worth  per  lb • . . 

Wool  from        Lambs,  Tithe,  tentti  part 

Foals,— when  fit  to  value  for  Tithiop^,  average  worth  £ 

Tithe  thereon 

Pigs, — a  sow  producing  on  an  average        pigs  in  a  year, 
and  when  fit  to  Tithe  at  4  or  5  weeks  oid,  worth  each, 

on  an  average 

Hens,  Eggs  and  Chickens, — Tithe  on  the  produce  of  each 

Hen  in  a  year 

Geese, — each  rearing        in  a  year,  and  when  fit  to  Tithe 

worth  each 

DuckSf^each  rearing        in  a  year,  and  when  fit  to  Tithe 

worth  each 

Turkies,  each  rearing        in  a  year,  and  when  fit  to  Tithe 

worth  each 

Hops, —                            at        Cwts.  on  an  Acre,  on  an 
average,  at  £      :      :      a  Cwt 


& 


7.  5 


Amount. 
£.    f.  d. 
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(^ContinuidJ) 


Potatoes,— worth  £  an  Acre,  Tithe  thereon    : 

Turnips,— worth  £      :       :      an  Acre,  Tithe  thereon     : 
or        per  bushel 

Grass  Seeds,  Clover,  £        :         :        per  CwL 

Vetches,— £         :         

Hemp  and  Flax,  5s.  an  Acre 

Apples  and  Pears, —        Bags  of  10  Pecks  each,  at  per  bag 

Garden  Stuff.  Plums,  Cherries,  Wail  Fruit 

Honey  and  Wax 

Milk  from        Cows,  each  producing — 

Qts.  a  Day,  for  90  Days,  is  Qts.  at 

Qis.  a  Day,  for  90  Days,  is  Qts.  at 

Qts.  a  Day,  for  60  Days,  is  Qts.  at 

10) 

Tithe  on  one  Cow 

Number  of  Milking  Cows        


H 


■6  2 

0k 


Amoont. 
£.    «.  d. 


RETURN  to  an  Order  of  the  Honourable  the  House  of 
Commons,  dated  19M  Februaryy  1836;— ybr 

An  Account  of  the  Average  Prices  of  British  Wheat,  Barley 
and  Oats,  in  England  and  Wales,  for  the  Seven  Years  pre- 
ceding 31st  December,  1835,  computed  from  the  Weekly 
Averages  of  the  Corn  Returns. 


Wheat. 

Barley. 

Oats. 

Years  Ended 

1829 

1830 

1831 

1832 

Per 
Qaarter. 

1.    d, 

66    3 
64    3 
66    4 
58    8 
52  11 
46    2 
39    4 

Per 
Qaarter. 

f.    d, 

32    6 

32  7 
38    0 

33  1 
27    6 
29    0 
29  U 

Per 
Qaarter. 

s.    <2. 

22    9 

24  5 

25  4 
20    5 

1833 

1834 

18    5 
20  U 

1835 

22    0 

Average  of  the  Seven  Years 

56    3 

31     9 

22    0 

Com  Dipartment,  ) 
Board  of  Trado,    5 


William  Jacob, 
Comptroller  of  Corn  Returns. 
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€itU  tot  OrH^ttf— See  tf^tHiiiation* 


ColnratiDti— See  BiMtnUvt. 


Cowlb^Sbtontt—See  ISttiiaL 
Ctran^lAtion— See  I$i0l^oii0. 
Cramuft^tantUiti^n— See  ilorir^  S^uvptt* 
Vrees  in  t|^^  <tr|^tti:t|^sai:li— See  Cj^utcfi* 


trt^ntal^. 


TRENTALS,  trigintalia,  were  masses  for  souls  departed,  to 
be  said  thirty  times  in  such  order  as  should  be  appointed ;  or 
for  thirty  days  together;  or  otherwise  every  tnirtieth  day; 
according  to  the  direction  of  the  donor  or  founder,  who  insti- 
tuted a  stipend  for  that  numose. 


tuted  a  stipend  for  that  purpose. 


TROPER,  troperium,  is  the  book  which  containeth  the  se- 
quences, which  were  devotions  used  in  the  church,  after  read- 
ing of  the  epistle  («}. 


Tunic,  tunica,  was  the  subdeacon's  garment,  which  he  wore 
in  serving  the  priest  at  the  celebration  of  the  mass  {t). 

(<)  Lindw.  251.  (0  Lindw.  252. 
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